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THE  PENAL  CODE 


CRIMES  AND  THEIR  PUNISHMENT. 


PRELIMINARY  PROVISIONS. 

§  1.  (§  1.)  Construction  of  statutes.  The  following  rules  shall  gov- 
ern the  construction  of  all  statutory  enactments: 

1.  The  ordinary  signification  shall  be  applied  to  all  words,  except  words 
of  art,  or  connected  with  a  particular  trade  or  subject-matter,  when  they 
shall  have  the  signification  attached  to  them  by  experts  in  such  trade,  or  with 
reference  to  such  subject-matter.    . 

$  4  (l),  C.  C 


Bastard  daughter  held  to  be  step-daugh- 
ter of  husband  of  mother  within 
meaning  of  section  371  of  this  Code 
and  section  2932  of  the  Civil  Code. 
125/52   (2)    (53  S.  E.  817). 

Came  as  applied  to  certain  animals,  re- 
quires no  statutory  definition.  89/341 
(2)  (15  S.  E.  458). 

General  words,  following  specific  words, 
confined  to  things  of  same  kind,  un- 
less intention  clear.  86/719*  (12  S.  E. 
1058) 

Hunt,  in  Acts  1911,  p.   137   (see  §   594 


(d)  ),  making  it  an  offense  to  hunt 
game  at  certain  times,  includes  shoot- 
ing at  game  (one  dissenting).  11 
App.  847,  848  (76  S.  E.  1061). 

Presence  of  another,  use  of  language  in, 
does  not  refer  to  written  communica- 
tions.    90/458  (16  S.  E.  95). 

Sabbath,  synonymous  with  Sunday. 
89/342   (15   S.   E.  458). 

Wild  deer,  where  act  prescribes  punish- 
ment for  killing  or  the  sale  of,  proof 
that  defendant  sold  "deer"  not  suffi- 
cient.    121/198  (48  S.  E.  913). 


2.  The  present  or  past  tense  shall  include  the  future. 
§  4  (2),  C.  C. 

3.  The  masculine  gender  shall  include  the  feminine  and  neuter. 
§  4  (3),  C.  C. 

Cited.     86/633,  635  (13  S.  E.  20). 

4.  The  singular  or  plural  number  shall  each  include  the  other,  unless 
expressly  excluded. 

§  4  (4),  C.  C. 

Railway  company  as  used  in  the  loco-  tions.    135/545  (2-a)  (69  S.  E.  725). 

motive   headlight   law    (Civil   Code,   §  Their  used  for  "his"  in  indictment,  im- 

2697,     Penal     Code,    §    526)     includes  material.     88/784  (1)   (15  S.  E.  677). 
natural   persons   as    well   as    corpora- 
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§  1  PRELIMINARY  PROVISIONS.  2 

Construction  of  statutes. 

5.  A  joint  authority  given  to  any  number  of  persons,  or  officers,  may  be 
executed  by  a  majority  of  them,  unless  it  is  otherwise  declared. 

§  4  (5),  C.  C 

Jury   commissioners,    three    out    of    six       sufficient.       69/68;     and    see    74/812; 
present  and  ordinary  participating  in       90/133  (15  S.  E.  682). 
drawing,   making    four   out   of   seven, 

6.  A  substantial  compliance  with  any  requisition  of  the  Code,  or  laws 
amendatory  thereof,  especially  on  the  part  of  public  officers,  shall  be  deemed 
and  held  to  be  sufficient,  and  no  proceeding  shall  be  declared  void  for  want 
of  such  compliance,  unless  so  provided  by  the  enactment. 

5  4  (6),  C.  C 

Grand  juror,  where  name  wrongly  writ-       was  person  who  was  summoned  and 
ten  on  jnry  list,  service  of,  sufficiently       who  served.     78/179. 
regular  where  person  who  was  drawn 

7.  (Subsection  7  appears  in  section  4  of  the  Civil  Code.  That  section  is 
otherwise  the  same  as  this  section.  Subsection  7  was  omitted  from  the  Penal 
Codes  of  1895  and  1910  and  the  next  subsection  after  subsection  6  was 
numbered  8  in  both  those  Codes.  Subsection  7  is  therefore  omitted  and  the 
numbering  of  the  subsections  in  the  Code  of  1910  preserved  in  this  Code.) 

8.  When  a  number  of  days  is  prescribed  for  the  exercise  of  any  privilege, 
or  the  discharge  of  any  duty,  only  the  first  or  last  day  shall  be  counted ;  and 
if  the  last  day  shall  fall  on  the  Sabbath,  another  day  shall  be  allowed  in 
the  computation. 

§  4  (8),  C.  C. 

Stated.  12  App.  651  (2)  (77  S.  E.  915).  brief  was   within   the   time   limitation 

Brief  of  evidence  in  a  motion  for  new  prescribed  by  the  order.     117/733  (2) 

trial  required  to  be  filed  in  the  clerk's  (45  S.  E.  387). 

office  within  ten  days  after  the  mo-  Duty  of  officer,  statute  specifying 
tion  was  heard  and  determined,  and  number  of  days  for  performance  of, 
the  judgment  overruling  the  motion  merely  directory  unless  from  phrase- 
rendered  on  the  first  day  of  Au-  ology  of  statute  or  nature  of 
gust,  1903,  and  the  brief  filed  in  act  it  appears  that  designation  of  time 
the  clerk's  office  on  the  eleventh  is  limitation  upon  officer's  power.  5 
day  of  that  month,  the  filing  of  the  App.  245  (1)  (62  S.  E.  1011). 

9.  In  all  interpretations,  the  courts  shall  look  diligently  for  the  intention 
of  the  General  Assembly,  keeping  in  view,  at  all  times,  the  old  law,  the 
evil,  and  the  remedy.  Grammatical  errors  shall  not  vitiate,  and  a  transpo- 
sition of  words  and  clauses  may  be  resorted  to  when  the  sentence  or  clause 
is  without  meaning  as  it  stands. 

§  4  (9),  C  C. 

Last   expression   of   legislative    will    on  offense,  is  simply  declaratory  of  law 

subject  should  guide  judge  in  inflict-  contained   in    Code,    but   prescribes   a 

mg    penalty    after    conviction;    where  punishment    different   from    that    pre- 

act  of  legislature,  as  to  definition  of  scribed  by  Code,  the  court  should  fol- 
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PRELIMINARY  PROVISIONS. 


§2 


Meaning  of  certain  words. 


low  act  in. imposing  sentence.  114/852 
(1)    (40  S.   E.  991). 

Liquor  law  prohibiting  the  sale  of  in- 
toxicating liquors  in  a  named  county, 
invalid  because  general  law  permitted 
the  sale  of  domestic  wines,  will  not 
be  enforced  as  to  the  sale  of  liquors 
other  than  domestic  wines  as  such 
construction  would  not  be  in  accord 
with  apparent  legislative  intent. 
103/36,  37   (2)    (31  S.   E.  402). 

Meaning  of  terms  as  already  established 


not  changed  by  new  act  in  the  ab- 
sence of  formal  expression  of  such 
purpose.  1  App.  195  (1)  (58  S.  E. 
265). 

Municipal  ordinance  using  language 
similar  to  that  contained  in  section  of 
Code,  construction  same  as  that  given 
to  similar  language  in  Code  section. 
121/365   (2)    (49  S.   E.  287). 

Repeal  and  amendment  of  statutes,  how 
effected:  See  §  6445,  Civil  Code,  and 
notes. 


General  Note. 


See  §  4,  Civil  Code,  and  notes. 

Complete  aim  of  statute  being  to  pre- 
serve the  good  order,  peace  and  secu- 
rity of  society  with  reference  to  cer- 
tain acts,  construction  should  be  such 
as  to  attain  that  aim.    74/191  (1-a). 

Court  of  Appeals  final  arbiter  in  the 
construction  of  all  criminal  statutes 
except  those  statutes  which  create 
a  felony  punishable  by  death.  4  App. 
195   (1-d)    (60  S.   E.  1087). 

Doubtful  construction:  A  penal  law 
which  is  of  dou&tful  construction  and 
in  which  the  act  denominated  as  a 
crime  is  described  in  terms  so  general 
and  indefinite  as  to  make  the  question 
of  criminality  dependent  upon  the 
idiosyncrasies  of  the  men  who  may 
happen  to  constitute  the  court  and 
jury,  and  is  of  such  a  nature  that 
honest  and  intelligent  men  are  unable 
to  ascertain  what  particular  act  it 
seeks  to  condemn,  is  incapable  of  en- 
forcement, and  will  be  held  to  be  null 
and  void.  11  App.  371  (2)  (75  S.  E. 
523). 

Legislative  construction:  The  running 
of  certain  trains  on  Sunday  being  pro- 
hibited by  section  414  and  the  opera- 

§  2.  (§  2.)  Meaning  of  certain  words.  The  following  meaning  shall 
be  given  to  each  of  the  following  words  in  all  statutes,  unless  a  different 
meaning  is  apparent  from  the  context: 

§  5,  C.  C 

Property  includes  real  and  personal  property. 

Person  includes  a  corporation  and  persons  of  color. 

§  22. 

Cited.     103/69,  73  (29  S.  E.  501).  Stated.     1  App.  700,  702  (58  S.  E.  67). 

Writing  includes  printing  and  all  numerals. 


tion  of  certain  trains  being  expressly 
excepted  by  such  section,  this  is  a 
legislative  construction  that  the  run- 
ning of  these  excepted  trains  on  Sun- 
day is  legal,  and  therefore  an  em- 
ployee of  a  railroad  company  who  as- 
sists in  the  operation  of  one  of  these 
excepted  trains  on  Sunday  does  not 
commit  a  misdemeanor  under  section 
416  for  pursuing  the  work  of  his  or- 
dinary calling  on  the  Sabbath. 
133/553  (2)  (66  S.  E.  370). 
Strictly  construed,  penal  laws  must  be, 
but  intention  of  legislature  must  not 
be  defeated.  3/18;  4/139;  29/616; 
34/455;  33/229;  38/571;  48/36,  510; 
53/127;  69/444;  71/597;  85/365  (11  S. 
E.  659);  87/687  (13  S.  E.  596);  91/694 
(17  S.  E.  1004),  741  (17  S.  E.  1019); 
92/13  (18  S.  E.  14);  97/690  (25  S.  E. 
364);  119/312  (46  S.  E.  428),  418  (46 
S.  E.  671);  121/198,  199  (48  S.  E.  913); 
124/218,  222  (52  S.  E.  434);  125/52,  54 
(53  S.  E.  817),  109,  111  (53  S.  E.  606), 
262  (54  S.  E.  187);  1  App.  195  (l)  (58 
S.  E.  265);  8  App.  684,  687  (70  S.  E. 
63),  700,  701  (70  S.  E.  Ill);  9  App.  194, 
197   (70  S.   E.  978). 
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§  2  PRELIMINARY  PROVISIONS.  4 

Meaning  of  certain  words. 

Oath  includes  affirmation. 

Signature,  or  Subscription,  includes  the  mark  of  an  illiterate  or  infirm 
person. 

Lunatic,  Insane,  or  Non  compos  mentis,  each  includes  all  persons  of 
unsound  mind. 

§§  32,  33,  35,   1038. 

Justice,  when  applied  to  magistrates,  means  justice  of  the  peace. 

Preceding  and  Aforesaid  mean  generally  next  before,  and  Following 
next  after,  unless  the  context  requires  a  different  signification. 

Month  means  a  calendar  month,  twenty  school  days  a  scholastic  month 
in  public  schools. 

Cobb,   536.     Acts  1896,  p.  82. 

Year  means  a  calendar  year. 
Christian  era  meant  by  year.    3/18. 

Seal  shall  include  impressions  on  the  paper  itself,  as  well  as  impressions 
on  wax  or  wafers.  With  the  exception  of  official  seals,  a  Scrawl,  or  any 
other  mark  intended  as  a  seal,  shall  be  held  as  such. 

Highway,  or  Road,  includes  bridges  upon  the  same. 

The  term  Felony  means  an  offense,  for  which  the  offender,  on  conviction, 
shall  be  liable  to  be  punished  by  death  or  imprisonment  in  the  penitentiary, 
and  not  otherwise.    Every  other  crime  is  a  Misdemeanor. 

Cobb,  780. 
§  791. 

Cited.    6  App.  428  (2-a)  (65  S.  E.  191).  judge    adds,    "If    a    man    unlawfully 

Capital  felony,  when  used  in  our  law,  is  kills  another,  that  is  felony.     That  is 

merely  descriptive  of  those  felonies  to  what  the  law  means  by  a  felony."    1 

which  the  death  penalty  is  affixed  as  App.  276  (2)  (57  S.  E.  924). 

a     punishment    under    given    circum-  Discretion    of    court  to    punish    by  im- 

stances    to    distinguish    such    felonies  prisonment  in  penitentiary,  offense  is 

from  that  class  in  which  under  no  cir-  prima   facie   a   felony.     39/85;   58/203. 

cumstances   would   death   ever  be   in-  Scope:      Definition    given    by   this    sec- 

flicted  as  a  penalty  for  the  violation  of  tion  and  section  31,  appertains  to  sub- 

the  same.    "Capital"  is  defined  as  "af-  ject-matter    of    Penal    Code,    wherein 

fecting  the  head  or  life;  incurring  or  only  offenses  against  the  public  laws 

involving  the   forfeiture  of  life;   pun-  of  the  State  are  considered.     Munici- 

ishable  with  death;  as  treason  or  mur-  pal  offenses  are  not  treated  as  viola- 

der  are  capital  offenses  or  crimes;  capi-  tions   of   public   laws,   but   as   infrac- 

tal        trials;       capital       punishment."  tions  of  local  laws  of  the  municipality, 

127/710,  712  (57  S.  E.  66).  which    have    no    place  in    the    Penal 

Charge   defining   felony    in   language   of  Code.     124/701,  709  (52  S.  E.  751). 
section    calculated    to    mislead   when 

The  term  Civil  Code  means  the  first  volume  of  this  revised  edition  of 
the  Code. 

This   definition   was   first   inserted   in  and  it  of  course  refers  only  to  that 

this   section    in    the    Code   of   1910,  Code. 
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Words  and  phrases. 


Definitions  of  Other  Words  and  Phrases. 


The  definitions  below  do  not  include 
definitions  of  words  and  phrases 
contained  in  Code  sections.  Such 
definitions  will  be  found  under  the 
Code  sections  in  which  the  words 
or  phrases  occur. 
For  definitions  of  words  and  phrases 
in  civil  cases,  see  notes  following 
§  5,  Civil  Code. 

Advance  means  a  payment  of  money 
which  has  not  been  earned.  2  App. 
696,  699   (59  S.  E.  1). 

Agency,  in  name  "Commercial  Collec- 
tion Agency,"  did  not  import  a  cor- 
poration. 2  App.  438,  439  (58  S.  E. 
558). 

At  may  mean  "in"  or  "near."  Its  pri- 
mary idea  is  nearness,  and  it  is  less 
definite  than  "in"  or  "on."  104/743, 
753  (30  S.  E.  989);  and  see  109/119 
(34  S.  E.  202);  119/807  (47  S.  E.  175). 

Autoptic  preference  is  the  same  as  "real 
evidence."  10  App.  61,  62  (72  S.  E. 
534). 

Beverage  as  properly  applied  to  coffee 
or  lemonade  as  to  beer  or  whiskey; 
it  is  a  name  applied  to  various  kinds 
of  drinks.  118/69.  72  (44  S.   E.  822). 

Bills,  used  in  indictment  to  describe 
money,  means  bank  bills.  86/399  (12 
S.  E.  651);  119/257  (45  S.  E.  960). 

Character,  in  legal  parlance,  is  equiv- 
alent to  "reputation,"  as  used  in  aiore 
precise  diction.  10  App.  402  (73  S.  E. 
404). 

Choking  means  to  prevent  or  interfere 
with  the  passage  of  air  through  the 
windpipe,  either  by  internal  obstruc- 
tion or  external  pressure.  To  "choke" 
a  person  is  to  fill  his  mouth  or  throat 
with  a  towel  or  other  substance,  or 
to  seize  and  compress  his  throat,  so 
as  to  obstruct  his  breathing.  105/627, 
629    (31   S.   E.   579). 

Company  in  name  "Southern  Express 
Company"  imports  a  corporation.  6 
App.  428  (65  S.  E.  191). 

Cow,  denotes  female  animal,  horned, 
with  cloven  foot.  7  App.  692,  693  (67 
S.  E.  838). 

Dealer  generally  applies  to  one  who 
buys  and  se11s — a  trader.  Here  in- 
cludes one  who  operates  a  "penny  ar- 
cade" of  slot  machines.  126/73  (54  S. 
E.  965). 

Determine  means  to  find  out  or  ascer- 


tain the  truth  about  an  occurrence. 
9  App.  865,  868  (72  S.  E.  440). 

Difficulty  includes  disputes  over  pos- 
session of  children  culminating  in 
habeas  corpus  proceedings.     55/326. 

Dollar  is  money  unit  of  the  United 
States,  of  the  value  of  one  hundred 
cents.  The  word  imports  to  the  com- 
mon understanding  the  meaning  of  a 
thing  of  value.  2  App.  633,  634  (58  S. 
E.  1067);  9  App.  875  (72  S.  E.  445). 

Express,  as  applied  to  a  writing,  is  prac- 
tically synonymous  with  "publish;" 
means  to  utter;  to  represent  and  make 
known;  to  declare;  to  cause  to  ap- 
pear.    6  App.  436,  438   (65  S.   E.   167). 

Greenback  is  a  popular  name  applied  to 
all  United  States  treasury  notes.  2 
App.  633,  635  (58  S.  E.  1067);  10  App. 
59   (72  S.  E.  518). 

Immaterial  matters  and  "collateral  at- 
tendant facts"  are  primarily  not  ab- 
solutely synonymous.  8  App.  419,  420 
(69  S.   E.  313). 

Immediately,  in  recital  in  bill  of  excep- 
tions that  "immediately  on  reading 
of  the  verdict  sentence  was  passed, 
means  "instantly."  "at  once."  10  App. 
403,   407    (73   S.   E.   546). 

In  is  ordinarily  accepted  and  used  as 
an  equivalent  of  the  word  "on."  8 
App.  700,  702  (70  S.  E.  111). 

Nickel,  as  indicative  of  value,  means 
five  cents.  1  App.  776,  777  (57  S.  E. 
1029). 

Or  is  usually  a  disjunctive  conjunction, 
indicating  an  alternative  between  two 
different  things;  it  is  generally  an  im- 
proper word  to  be  used  to  connect 
the  affirmative  allegations  of  an  in- 
dictment. But  this  is  not  the  only 
use  of  the  word  "or."  It  is  some- 
times used  to  introduce  a  reiteration 
of  the  same  idea,  and  to  express  it  in 
a  somewhat  different  way.  11  App. 
208,  211    (75   S.    E.  258). 

Pilferage  is  petty  larceny.  12  App.  712 
(78  S.   E.  265). 

Pretty  means  "in  some  degree;  moder- 
ately; considerably;  rather;  less  em- 
phatice  than  very;  as,  I  am  pretty 
sure  of  the  fact."  123/575,  577  (51  S. 
E.  588). 

Proof-spirit,  commonly  called  hundred- 
proof  liquor,  is  defined  to  be  "an  al- 
coholic   liquor    that   contains   half   its 
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volume  of  alcohol."  1  App.  534,  538 
(58  S.  E.  265). 

Publish  means  to  utter;  to  make  known; 
"express"  is  synonymous  with  "pub- 
lish."    6  App.  436,  433   (65  S.  E.  167). 

Quarter,  as  indicative  of  value,  means 
twenty-five  cents.  1  App.  776,  777 
(57  S.  E.  1029). 

Skin  is  a  game  played  with  cards.  8 
App.  398   (69  S.  E.  37). 

Stellionate  is  used  in  Scots  and  civil  law, 
to  denote  all  such  crimes  in  which 
fraud  is  an  ingredient  as  have  no 
special  names  to  distinguish  them, 
and  are  not  defined  by  any  written 
law.     8  App.  119,   121   (68   S.   E.  739). 

Tending  to  show  in  charge  relating  to 
evidence,  necessarily  implies  the  idea 
that  the  testimony  points  to  such  a 
conclusion,  at  least  to  the  extent  of 


having  a  tendency  to  establish  Its 
correctness.  109/157,  161  (34  S.  E. 
369). 

Testimony  signifies  a  statement  of 
facts  by  witnesses;  and  to  disprove 
the  testimony  of  a  witness  is  to  dis- 
prove the  facts  testified  to  by  him. 
5  App.  605   (63  S.  E.  606). 

To  the  best  of  his  knowledge  and  be- 
lief, in  affidavit,  is  an  absolute  as- 
sertion, either  that  affiant  has  knowl- 
edge of  the  existence  of  that  fact,  or 
has  information  which  induces  him  to 
believe  that  the  fact  does  exist.  7 
App.  680,  685  (67  S.  E.  839). 

Verbal  acts  is  used  to  express  the  no- 
tion of  words  having  probative  value 
as  conduct.  10  App.  70,  75  (72  S.  E. 
541). 


§  3.  (§  3.)  Future  operation  of  laws.  Laws  prescribe  only  for  the 
future.  No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed.  Laws 
looking  only  to  the  mode  of  trial  may  apply  to  offenses  committed  prior 
to  their  passage. 

Const.,  Art.  1,  §  3,  par.  2  (§  6389,  C.  C). 


See  notes  to  §§  6,  6652,  Civil  Code. 
Amendatory  law,  where  person  indicted 

and  convicted  after  enactment  of,  for 

offense  before  amendment  made,  judge 

may    sentence    according    to    the    law 

before    the    amendment.      118/787    (2) 

(45  S.  E.  617). 
Construction    will    be    given    penal    law 

which    will    make   its    operation  pro- 
spective.    R.  M.  Charl.  178. 
Definition    of    ex    post    facto  laws    as 

criminal   laws;    similar   civil    laws   are 

retroactive.     T.   U.   P.  Charl.   106;    R. 

M.   Charl.  324;  4/208    (2);   16/102    (2); 

23/73;      35/285,     310     (U.    S.     Court); 

44/425. 
Escheats,     laws     relating    to,    are    not 

criminal    laws    and    consequently    do 

not    come    within  the    ex    post  facto 

§  4  (§4.)  Ignorance  of  law.  Laws,  after  promulgation,  are  obliga- 
tory upon  all  inhabitants  of  this  State,  and  ignorance  of  the  law  excuses 
no  one. 

See  §  7,  Civil  Code,  and  notes.  Imputed,    knowledge    of    the    law    will 

Compromise   crime,   knowledge    of   law  not  be,  for  all  intents  and  purposes; 

not  imputed  to  one  deceived  as  to  au-  where  one  paid  money  to  prosecutor 

thority  of  prosecutor  to.     104/78   (30  of  her  husband  for  burglary  upon  the 

S.  E.  678).  false  representation  that  he  could  and 


principle.    T.  U.  P.  Charl.  94. 

Felony,  rule  of  common  law  that  one 
attainted  of,  could  not  be  tried  for 
another  felony,  has  never  been  of 
force  in  Georgia.  11  App.  37  (5)  (74 
S.    E.   562). 

Impairing  obligation  of  contracts:  See 
notes  to  §  6652,  Civil  Code. 

Mollify  offense,  if  law  does,  instead  oi 
aggravating  it,  such  law,  though  ex 
post  facto,  not  amenable  to  constitu- 
tional objection.     16/102   (3),   106. 

Municipal  ordinance,  essential  to  con- 
viction under,  that  evidence  show 
act  committed  after  ordinance  passed. 
118/242   (4)    (44   S.   E.  994). 

Retroactive  laws:  See  notes  to  §  6, 
Civil  Code. 
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Waiver  of  law. 


would  withdraw  charge  and  release 
her  husband,  she  will  not  be  pre- 
sumed to  know  that  he  could  not  do 
so.  104/78  (1)  (30  S.  E.  678). 
Intention  to  violate  law,  presumed  if 
act  constituting  violation  committed 
after  law  is  put  into  operation. 
65/158.  It  is  error,  however,  where 
defense  was  that  accused  had  no 
guilty    intention,    to    charge    that    ju- 


rors would  violate  their  oaths  if  they 
acquitted  the  accused.  30/385.  No 
error  to  charge  that  defense  not  good 
in  law  if  accused  committed  acts  con- 
stituting crime.  103/42  (3)  (29  S.  E. 
467). 
Misapprehension  of  meaning  of  statute, 
however  honest,  constitutes  no  ex- 
cuse for  crime.  112/13  (5)  (37  S-  E. 
114). 


§  5.  (§  5.)  Waiver  of  law.  Laws  made  for  the  preservation  of  pub- 
lic order,  or  good  morals,  can  not  be  done  away  with  or  abrogated  by  any 
agreement;  but  a  person  may  waive  or  renounce  what  the  law  has  estab- 
lished in  his  favor,  when  he  does  not  thereby  injure  others,  or  affect  the 
public  interest. 


See  §  10,  Civil  Code,  and  notes. 

Arraignment  and  plea,  right  to,  waived 
by  going  to  trial  without  objection. 
2  App.  636  (1)  (58  S.  E.  1106);  and 
see  34/323;  117/704  (45  S.  E.  66). 
Defendant  will  be  held  to  have 
waived  formal  arraignment,  unless,  at 
the  time  of  entering  plea  of  not 
guilty,  he  calls  the  attention  of  the 
court  to  the  fact  that  he  did  not  in- 
tend to  waive  arraignment.  Merely- 
striking  from  the  printed  waiver  on 
the  back  of  an  accusation  or  indict- 
ment the  words  "waives  formal  ar- 
raignment" will  not  entitle  accused, 
after  verdict,  to  take  advantage  of  the 
fact  that  he  was  not  arraigned,  when 
at  the  time  the  plea  was  entered  and 
before  trial  was  begun,  attention  of 
the  court  was  not  called  to  the  fact 
that  the  accused  had  not  waived  ar- 
raignment. 11  App.  137  (1)  (74  S.  E. 
895). 

Counsel,  waiver  of  right  to  have:  See 
notes  to  §  8  (1). 

Defective  pleadings  may  be  waived. 
71/44. 

Indictment,  waiver  ol,  is  not  a  waiver 
of  objection  that  defendants  im- 
properly joined  in  presentment. 
41/582,  583.  All  exceptions  to  indict- 
ment for  form,  or  for  matters  that 
may  arise  by  special  demurrer,  or  by 
plea  in  abatement,  or  in  bar,  must 
be  made  in  writing  preliminary  to  the 
trial,  and  if  not  made  at  proper  time, 
are  to  be  held  as  waived.  41/484  (2); 
see  §§  975,  980,  and  notes.  When 
indictment  it  is  in  due  form  except 
that  there  are  omitted  the  names  of 


the  grand  jurors,  such  defect  cannot 
be  taken  advantage  of  in  a  motioa 
for  ne,w  trial  when  it  appears  that, 
through  his  counsel,  defendant  ex- 
pressly waived  the  defect,  consented 
for  the  solicitor-general  to  insert  the 
names  of  the  grand  jurors  in  the 
body  of  the  indictment,  and  then 
filed  his  plea  of  not  guilty,  upon 
which  issue  alone  he  went  to  trial 
before  the  jury.  107/721  (l)  (33  S. 
E.  648).  Void  accusation  being  an 
absolute  nullity,  the  defendant  could 
not  waive  the  defect  therein  and  con- 
sent that  the  trial  proceed.  10  App. 
38  (1)   (72  S.  E.  520). 

Jurisdiction  must  be   expressly  waived. 
29/424;   39/719;   43/220. 

Jury:  Objections  to  array  may  be 
waived  by  accused,  but  silence  not 
amount  to  waiver  where  counsel  an- 
nounces that  he  waives  nothing. 
62/731;  and  see  72/269;  88/731  (16 
S.  E.  64).  Where  juror  was  put  upon 
triors,  who  were  not  specially  sworn 
for  that  purpose,  and  after  being 
found  competent  was  accepted  by 
prisoner,  and  court,  t«>  cure  irregu- 
larity, required  juror  to  be  again  put 
upon  the  prisoner,  and  the  latter  ob- 
jected because  juror  had  already  been 
sworn  in  chief,  no  error  to  allow  him 
to  serve  despite  irregularity.  8/408 
(2).  Where  defendant's  counsel  con- 
sented to  use  of  court  room  at  night 
by  jurors  and  said  that  he  did  not 
care  if  jurors  had  access  to  books, 
no  new  trial  granted  because  juror 
read  from  Code  and  made  comments 
70/264    (4).      Jury's     oath     cannot   be 
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•  waived  by  accused  or  his  counsel,  ex- 
pressly or  by  silence.  100/323  (28  S. 
E.  159).  Where  accused  waived  the 
putting  of  the  jurors  on  their  voir 
dire  one  at  a  time,  this  was  not  a 
waiver  of  the  right  to  object  to  ju- 
rors for  cause.  103/417  (2)  (30  S.  E. 
251).  Where  juror  was  excused, 
consent  to  go  on  with  eleven  jurors, 
without  reserving  the  right,  amounts 
to  waiver  of  fight  to  complain  of 
overruling  of  motion  for  mistrial. 
113/862  (2)  (39  S.  E.  555).  Right  to 
have  list  of  jury,  waived  by  failure 
of  counsel  to  call  court's  attention  to 
omission  to  furnish  it.  9  App.  553 
(2)  (71  S.  E.  879). 

Present,  waiver  of  right  to  be,  through- 
out trial:     See  notes  to  §  7. 

Remittitur,  one  whose  conviction  has 
been  affirmed  on  appeal,  may  waive 
reception  of,  and  voluntarily  enter 
on  his  term  of  imprisonment.  112/745 
(2)   (38  S.  E.  86). 

Silence  and  conduct,  may  amount  to 
waiver  in  some  cases.     63/168;  88/735 


(16  S.  E.  64).    See  Jury. 

Sunday,  giving  voluntary  bail  bond  on, 
amounts  to  waiver  of  legal  hearing. 
62/449. 

Trial,  public  policy  only  limitation  to 
right  of  accused  to  waive.  28/576; 
70/264;  86/270  (12  S.  E.  406);  86/266 
(12  S.  E.  406);  88/735  (13  S.  E.  252). 
Where  defendant  had  right  to  trial 
by  judge  under  statute,  he  waived  that 
right  by  going  to  trial  by  jury  with- 
out objection.  90/459  (1)  (16  S.  E. 
204). 

Voluntary  absence  from  court  will 
operate  as  a  waiver  of  the  demand  for 
trial  but  involuntary  absence  at  the 
second  term,  caused  by  confinement 
in  the  county  chain-gang  under  a  mis- 
demeanor sentence  imposed  at  the 
first  term,  is  not  within  the  exception 
of  the  statute.  11  App.  37  (2)  (74  S. 
E.  562). 

Witnesses,  waiver  of  right  to  be  fur- 
nished with  list  of:  See  notes  to 
§  8  (2). 


§  6.  (§  6.)  Life,  liberty,  and  property.    No  person  shall  be  deprived 
of  life,  liberty,  or  property,  except  by  due  process  of  law. 
Const.,  Art.  1,  §  1,  par.  3  (§  6359,  C.  C). 


See  notes  to  §  6359,  Civil  Code. 

Accusation  in  city  court,  whether  it  is 
necessary  that  affidavit  should  sup- 
port, it  is  no  ground  of  complaint 
where  defendant  is  tried  under  accusa- 
tion supported  by  affidavit  that  law 
creating  city  court  makes  no  provi- 
sion therefor;  affidavit  attested  by 
clerk  of  city  court,  sufficient.  120/670 
(4,  5)  (48  S.  E.  170).  Trial  of  one 
charged  with  violation  of  municipal 
ordinance  without  furnishing  him 
with  formal  accusation  or  written 
statement,  of  charge  against  him,  con- 
stitutional. 124/701  (3)  (52  S.  E.  751); 
and  see  7  App.  190  (1)  (66  S.  E.  489). 
307  (1)  (66  S.  E.  1036);  10  App.  818 
'1)   (74  S.  E.  286). 

Arrest  of  one  for  violation  of  municipal 
ordinance  and  his  detention,  without 
warrant,  to  await  trial  before  the 
mayor,  oi.  the  next  day,  not  illegal. 
46/80  (1) 

Commitment  or  holding  for  bail  by  mu- 
nicipal officer  of  one  accused  of  viola- 
tion of  city  ordinance  to  answer 
charge  in  State  courts  is  not  uncon- 


stitutional where  evidence  shows  that 
defendant  committed  violation  of 
penal  laws  of  the  State.  115/242  (41 
S.  E.  605). 

Criminal  court  of  Atlanta,  Act  establish- 
ing, not  violative  of  this  section. 
115/563   (41  S.   E.  199). 

Headlight  Law  (Civil  Code,  §  2697,  Penal 
Code,  §  526)  not  unconstitutional  as 
working  deprivation  of  property  with- 
out due  process  of  law.  135/546  (3) 
(69  S.  E.  725). 

House  of  ill-fame,  municipal  ordinance 
providing  punishment  for  one  who 
continues  or  allows  to  be  continued 
a  place  which  the  recorder  has  ad- 
judged to  be,  after  two  days  from  the 
time  of  the  passage  of  such  judgment 
by  the  recorder,  not  violative  of  this 
section.     134/373    (1)    (67  S.   E.  1037). 

Indictment  by  grand  jury,  one  accused 
of  misdemeanor  has  no  constitutional 
right  to  demand.  102/673  (29  S.  E. 
444). 

Interest  in  excess  of  5  per  cent  per 
month,  law  making  penal  the  charg- 
ing of,  does  not  deprive  money  lender 
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of  his  life,  liberty  or  property  without 
due  process  of  law.  136/709  (1-b)  (71 
S.  E.  1093).    See  §  700. 

Intoxicating  liquors,  ordinance  prohibit- 
ing keeping  of,  on  hand  for  purposes 
of  unlawful  sale  or  the  giving  thereof 
away  was  here  authorized  under  a 
broad  general  welfare  clause  of  the 
city  charter  and  was  otherwise  con- 
stitutional.   2  App.  159  (58  S.  E.  399). 

Jury  made  up  from  list  from  which  com- 
missioners had  excluded  all  lawyers* 
ministers,  dentists,  engineers  and  rail- 
road firemen,  accused  not  deprived  of 
liberty  without  due  process  of  law; 
Constitution  does  not  require  that  all 
upright  men  should  serve  on  juries. 
124/31,  37  (52  S.  E.  l). 

Jury  trial,  this  section  does  not  guaran- 
tee, to  an  offender  against  a  munici- 
pal ordinance,  though  such  offender 
is  sentenced  to  pay  a  fine  of  $500  and 
work  on  the  streets  for  thirty  days. 
133/797  (6,  7)  (67  S.  E.  101).  It  is  un- 
constitutional, however,  to  send  vio- 
lator of  municipal  ordinance  to  county 
chain-gang  with  State  convicts,  with- 
out jury  trial  and  with  no  record  but 
recorder's  docket  entries.  124/701  (4) 
(52  S.  E.  751);  and  see  130  Fed.  351, 
reversed  199  U.  S.  599  (50  L.  Ed.  327, 
26  Sup.  Ct.  747).    See  notes  to  §  8  (5). 

Near  beer:  Act  of  1908  not  violative  of 
this  section.  131/728  (63  S.  E.  260); 
and  see  133/714  (66  S.  E.  905).  City 
ordinance  here  regulating  the  busi- 
ness of  near  beer  dealers  by  requir- 
ing them  to  submit  to  inspection  and 
to  observe  various  rules  with  refer- 
ence to  the  conduct  of  their  business 
was  not  unconstitutional  as  depriving 


dealers  of  their  life,  liberty  or  prop- 
erty without  due  process  of  law.  6 
App.  212  (64  S.  E.  815).  See  §  1763, 
et  seq.,  Civil  Code,  and  notes. 

Non-resident  witness,  court  may  refuse 
to  continue  case  for  absence  of,  where 
it  has  used  all  power  at  its  command 
to  secure  attendance.  113/772  (1)  (39 
S.  E.  284). 

Plumbers,  ordinance  requiring  examina- 
tion and  licensing  of,  but  providing 
that  examination  or  licensing  of  any 
one  member  of  a  firm  or  corporation 
should  be  sufficient,  was  discrimina- 
tory and  therefore  unconstitutional. 
133/882  (67  S.  E.  390);  but  see  4  App. 
183  (1)  (61  S.  E.  27). 

Prisoner's  statement  in  criminal  case, 
court  should  rebuke  one  interrupt- 
ing, in  such  way  as  to  embarrass,  con- 
fuse or  humiliate  the  prisoner  and 
where  such  rebuke  is  not  given  the 
prisoner's  constitutional  rights  may 
be  violated.  6  App.  696,  706  (65  S.  E. 
792). 

Prohibition  law  (§  426,  et  seq.),  not  vio- 
lative of  this  section.  135/660  (l)  (70 
S.  E.  332). 

Seed  cotton,  law  making  it  penal  to 
transport,  between  sunset  and  sunrise, 
not  an  unconstitutional  infraction  of 
private  rights.  119/430  (46  S.  E.  629); 
see  121/619  (3)  (49  S.  E.  701). 

Trains,  ordinance  prohibiting  boys  and 
other  persons  not  passengers  who 
are  unconnected  with  the  running  of, 
from  getting  on  or  off  engines  or  cars 
in  the  city  limits,  not  unconstitutional 
as  depriving  any  citizen  of  rights 
guaranteed  by  this  section.     73/185. 


§  7.  (§  7.)  Bight  to  the  courts.  No  person  shall  be  deprived  of  the 
right  to  prosecute  or  defend  his  own  cause  in  any  of  the  courts  of  this  State, 
in  person,  by  attorney,  or  both. 

Const.,  Art.  1,  §  1,  par.  4  (§  6360,  C.  C.). 


See  notes  to  §  6360,  Civil  Code. 
Argument  of  counsel:  Where  case  is 
submitted  to  judge  by  consent,  with- 
out the  intervention  ot  a  jury,  it  is 
discretionary  with  the  judge  whether 
or  not  he  will  hear  argument  from 
counsel;  and  where  the  case  is  sub- 
mitted by  consent  without  argument, 
it  is  not  error,  after  the  court  has  in- 
timated the  probability  of  an  adverse 
decision,  to  refuse  to  permit  counsel 


for  the  accused  to  withdraw  his  con- 
sent and  make  an  argument  in  the 
case.     11  App.  14  (1)   (74  S.  E.  442). 

Cross-examination  of  witness  con- 
ducted by  prisoner's  counsel,  denial  of 
prisoner's  request  to  cross-examine 
him  further  not  violate  prisoner's 
right  to  defend  in  person,  by  attorney 
or  both.     14/18  (2). 

Judge's  remark,  in  charging  jury,  that 
he  was  not  a  little  surprised  that  an 
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attempt  should  be  made  to  acquit  de- 
fendant, not  only  disparages  defense, 
but  tends  to  question  defendant's 
right  of  access  to  the  courts.  7/189. 
Presence  of  prisoner  while  verdict  is  be- 
ing received  essential  to  validity  of 
verdict.  53/137  (2) ;  55/521  (3) ;  67/653 
(1);  7  App.  50  (1)  (66  S.  E.  149).  But 
not  if  defendant  is  on  bail  and  volun- 
tarily absents  himself.  67/653;  83/166 
(9)  (9  S.  E.  610).  Nor  where  he  has 
agreed  for  jury  to  disperse,  leaving 
the  verdict  with  the  foreman  to  be  re- 
turned by  him.  59/513  (1).  His  pres- 
ence need  not  appear  of  record,  as  he 
will  be  presumed  to  be  present  unless 
the  contrary  appears.  60/430;  53/137. 
Where  prisoner  is  voluntarily  absent 
on  bail  and  counsel  agree  to  waive  his 
absence,  it  is  error  to  refuse  to  re- 
ceive verdict  and  to  order  mistrial. 
118/21  (2)  (44  S.  E.  820).  Absence  of 
defendant  when  verdict  was  read  not 
ground  for  arresting  judgment. 
53/137,  138.  Fact  that  record  is  silent 
as  to  presence  of  defendant  is  no 
ground  for  arresting  judgment. 
120/495  (48  S.  E.  148);  127/24  (2)  (55 
S.  E.  958);  53/137  (3).  Right  to  be 
present  when  verdict  returned  not 
waived  by  attorney  without  special 
authority;  where  attorney  consented 
by  telephone  to  reception  of  verdict 
in  his  own  absence,  not  knowing  that 
accused  was  absent,  right  of  defend- 
ant not  waived.  7  App.  50  (2,  3)  (66 
S.  E.  149).  In  civil  case  court  may 
receive  verdict  in  absence  of  party 
and  his  counsel,  especially  where  they 
are  called  into  court  and  do  not  re- 
spond. 58/479  (9).  Verdict  may  be 
rendered  against  prisoner  in  the  ab- 
sence of  counsel  if  prisoner  himself 
is  present,  especially  where  counsel 
come  in  before  jury  disperse  and  make 
no  objection.  67/739  (3);  76/29  (2). 
Waiver  by  counsel  of  right  of  accused 
in  presence  of  latter  to  be  present 
when  verdict  received  valid  unless  re- 
pudiated.    What  accused   must  show 


to  render  verdict  so  received  invalid. 
119/396  (8,  9)  (46  S.  E.  897).  Where 
court  admonished  counsel  that  hour 
was  late  and  that  latter  should  re- 
main nearby  so  that  jury  could  be  dis- 
charged promptly  and  counsel  prom- 
ised to  be  in  court  or  at  his  boarding 
place  and  when  verdict  was  announced 
every  effort  was  made  to  find  him,  it 
was  no  reversible  error  to  receive 
verdict  in  his  absence.  136/67  (2)  (70 
S.  E.  868).  Where  verdict  received 
in  absence  of  defendant,  petition  ask- 
ing that  verdict  be  set  aside  proper. 
7  App.  50  (1)  (66  S.  E.  149);  &/137 
(2).  Where  jury  called  back  to  be  re- 
charged, it  is  right  of  defendant  to 
have  his  counsel  present,  and  he  does 
not  lose  this  privilege,  unless  by  clear 
and  distinct  waiver  thereof.  51/567; 
116/90  (2)  (42  S.  E.  412).  Recharge 
while  prisoner  absent,  held  error, 
though  counsel  present  and  kept 
silent.  67/510;  87/583  (13  S.  E.  566). 
Recharge  in  presence  of  accused  and 
his  counsel,  not  error.  41/484  (7). 
Jf  accused  is  absent  during  recharge 
and  his  absence  is  not  brought  about 
by  any  act  of  the  court,  no  error. 
122/564  (3)  (50  S.  E.  376).  Error  after 
jury  retired  to  recall  them  and  read 
over  to  them  evidence  taken  down,  if 
done  without  consent  of  prisoner's 
counsel  and  in  prisoner's  absence. 
12/25  (2).  Recharge  as  to  form  of 
verdict  given  in  presence  of  accused, 
but  during  voluntary  absence  of  his 
counsel,  not  reversible  error.  i35/654 
(2)  (70  S.  E.  175).  Where  accused 
has  not  waived  right  of  presence,  er- 
ror to  allow  solicitor  to  make  argu- 
ment in  his  absence,  though  judge 
not  aware  of  his  absence.  96/430  (1) 
(23  S.  E.  825).  Mistrial  ordered  in 
prisoner's  absence  sustains  plea  of 
former  jeopardy.  129/170  (58  S  E. 
650),  overruling  33/329.  Reception  of 
verdict  here  during  voluntary  absence 
of  counsel  not  ground  for  new  trial. 
138/349  (1)    (75  S.  E.  324). 


§  8.  (§  8.)  Benefit  of  counsel,  accusation,  list  of  witnesses,  com- 
pulsory process,  and  trial.  Every  person  charged  with  an  offense  against 
the  laws  of  this  State — 

Const,  Art.  1,  §  1,  par.  5  (§  6361,  C.  C). 

1.    Shall  have  the  privilege  and  benefit  of  counsel. 
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Additional  counsel,  where  motion  made 
for  postponement  of  case  to  allow 
defendant  to  procure,  and  postpone- 
ment granted  for  one  day  to  enable 
defendant  to  secure  an  attorney  who 
his  attorney  present  stated  had  been 
engaged,  this  latter  attorney  acquies- 
cing in  the  postponement  granted  and 
saying  that  he  was  satisfied  there- 
with, it  was  no  error  to  proceed  with 
the  trial  on  the  following  day. 
115/244   (1)    (41   S.   E.   654). 

Appointment  of  counsel,  court  will 
make,  where  accused  cannot,  because 
of  poverty,  employ  counsel;  though 
no  compensation  is  paid,  counsel  un- 
der same  responsibility  as  if  he  re- 
ceived pay.  51/568;  99/667  (1)  (26  S. 
E.  762).  If  accused  declines  offer  of 
court  to  make  appointment,  right  to 
counsel  considered  waived.  73/816. 
It  is  presumed,  in  absence  of  clear 
proof  to  the  contrary,  that  appointed 
counsel  has  done  his  full  duty.  97/625 
(2)  (25  S.  E.  365).  It  is  not  error  to 
make  appointment  of  counsel,  at  re- 
quest of  accused,  before  indictment 
found.  106/400  (32  S.  E.  347).  Inex- 
perienced counsel  appointed  when 
case  set,  and,  before  trial,  experienced 
counsel  appointed  to  assist,  accused 
had  benefit  of  counsel.  116/583  (2) 
(42  S.  E.  779). 


Argument:  It  is  a  denial  of  a  defendant's 
constitutional  rights  to  limit  his  coun- 
sel to  a  definite  time  over  the  protest 
of  the  counsel.  49/255.  See  notes  to 
§§  6264,  6360,   Civil  Code. 

Consultation,  court  should  allow  coun- 
sel for  accused  reasonable  time  for, 
upon  request  made  by  them;  no  re- 
versible error  here  to  refuse  request. 
114/545    (1)    (40   S.    E.   746). 

Continuance  for  absence  of  attorney: 
See  §  990  and  notes. 

Neglect  of  counsel  not,  as  a  general 
rule,  ground  for  new  trial;  it  was  here 
urged  that  one  of  defendants  attor- 
neys was  inexperienced  and  unskill- 
ful and  that  the  other  was  intoxicated 
throughout  the  trial,  but  court  held 
that,  under  the  facts,  defendant  was 
deprived  of  no  rights.    76/727. 

Preparation  of  defense,  counsel  should 
have  reasonable  time  for:  See  §  986 
and  notes. 

Selection  of  counsel,  right  to  make,  in- 
cludes right  to  decide  which  attorney 
shall  be  leading  counsel.  5  App.  654, 
657  (63  S.  E.  703).  Prisoner  entitled 
to  benefit  of  counsel  of  his  own  se- 
lection; absence  of  such  counsel, 
where  due  to  no  neglect,  entitled 
prisoner  to  postponement  for  a  few 
hours  until  counsel  could  arrive. 
100/61  (1,  2)   (27  S.  E.  152). 


2.    Shall  be  furnished,  on  demand,  with  a  copy  of  the  accusation,  and  a 
list  of  the  witnesses  on  whose  testimony  the  charge  against  him  is  founded. 


5  970. 

All  offenses,  this  section  applies  to. 
50/585. 

Demand  not  made,  defendant  not  enti- 
tled to  copy  of  indictment  and  list  of 
witnesses  and  special  plea  to  indict- 
ment on  ground  that  witnesses  whose 
names  are  indorsed  on  indictment 
were  not  sworn  before  grand  jury  is 
demurrable.  58/585.  Verdict  not  set 
aside  for  failure  to  furnish  copy  of  in- 
dictment and  list  of  witnesses,  in  ab- 
sence of  demand  therefor.  125/739 
(3)   (54  S.  E.  667),  740  (54  S.  E.  661). 

Grand  jury,  list  of  witnesses  need  in- 
clude only  those  who  testified  be- 
fore; witness  whose  name  is  not  on 
list  may  still  testify  on  the  trial. 
72/269  (1);  101/531  (29  S.  E.  14). 


Incorrect  list  furnished,  no  ground  for 
setting  aside  judgment.  116/596  (2) 
(42  S.  E.  1014).  Or  for  motion  in  ar- 
rest. 115/232  (2)  (41  S.  E.  619),  dis- 
tinguishing 43/418. 

Indictment  by  grand  jury  in  misde- 
meanor cases  may  be  denied  by  act 
creating  city  court.  102/673  (29  S  E. 
444);  114/421  (1)  (40  S.  E.  308); 
115/819  (42  S.  E.  248);  119/120  (2)  (45 
S.  E.  990);  115/563  (41  S.  E.  999). 
Indictment,  in  misdemeanor  case,  not 
guaranteed  by  Constitution  of  this 
State  or  of  United  States.  119/120 
(2)  (45  S.  E.  990). 

Kinsman  of  a  juror  not  excluded, 
though  his  name  not  on  list  of  wit- 
nesses   and    accused    did    not    know 
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when  jury  chosen  that  he  would  be 
called.     101/531  (29  S.  E.  14). 

Misdemeanor,  this  section  applies  to,  as 
well  as  to  a  felony.    50/587  (1). 

Municipal  court,  defendant  in,  not  enti- 
tled to  list  of  witnesses.  72/319;  7 
App.  190  (2)   (66  S.  E.  489). 

Municipal  ordinance,  it  is  not  necessary 
that  a  person  accused  of  violation  of, 
shall  be  furnished  with  a  written  ac- 
cusation or  statement  of  the  charge 
made  against  him,  unless  there  is 
something  in  the  charter  to  the  con- 
trary. 10  App.  818  (1)  (74  S.  E.  286); 
see  §  6,  catchword  Accusation. 

Waiver:  It  is  not  error  in  the  court  to 
inquire  of  the  prisoner  or   his  coun- 


sel, if  he  will  waive  the  arraignment, 
bill  of  indictment,  and  list  of  wit- 
nesses. 22/211  (4). 
Witness:  It  was  not  error  to  permit 
the  State  to  introduce  a  witness  whose 
name  had  not  pieviously  been  fur- 
nished the  accused  or  his  counsel, 
even  though  the  accused  had  not 
waived  the  furnishing  of  a  list  of  the 
witnesses.  11  App.  43  (4)  (74  S.  E. 
621).  That  the  name  of  a  witness  of- 
fered by  the  State  was  not  indorsed 
on  the  indictment,  or,  if  it  was  so  in- 
dorsed, that  he  had  not  in  fact  testi- 
fied before  the  grand  jury,  furnished 
no  ground  for  excluding  his  testi- 
mony.    138/826  (5)   (76  S.  E.  347). 


3.  Shall  have  compulsory  process  to  obtain  the  testimony  of  his   own 
witnesses. 


Countersigning  of  subpoenas  by  solic- 
itor required  only  as  to  State's  non- 
resident witnesses;  to  require  defend- 
ant to  have  the  subpoenas  for  his  wit- 
nesses countersigned  by  the  solicitor 
would  be  unlawfully  to  restrict  the  de- 
fendant's right  to  compulsory  process. 
4  App.  828,  830  (62  S.  E.  565). 

Execution  of  summons,  error  for  court 
to  refuse  to  command  officer  to  make, 
where  compulsory  process  has  been 
granted   to   secure   the   attendance   of 


the  witness.     72/673. 

Expense  of  bringing  witnesses  into 
court,  Constitution  does  not  contem- 
plate that  the  public  shall  bear. 
94/66  (2)   (21  S.  E.  132). 

Guarantee  attendance  of  witnesses, 
courts  cannot;  constitutional  provi- 
sion satisfied  when  they  are  sum- 
moned and  due  diligence  exercised  to 
serve  the  summons.  118/61  (1)  (44 
S.  E.  817). 


4.   Shall  be  confronted  with  the  witnesses  testifying  against  him,  and 


Affidavits,  receiving  of,  on  hearing  of 
motion  for  new  trial  does  not  violate 
rule  that  accused  shall  be  confronted 
with  witnesses.  117/719,  721  (3)  (45 
S.  E.  77). 

Certified  copies  from  books  of  comp- 
troller-general and  State  treasurer, 
admission  of,  on  trial  of  tax  collector 
for  embezzlement,  not  open  to  ob- 
jection that  he  is  thereby  deprived  of 
right  to  be  confronted  with  witnesses 
testifying  against  him.     53/149   (1). 

Committing  magistrate,  testimony  of 
State's  witness  taken  down  by,  read 
at  trial,  where  such  witness  detained 
from  court  by  procurement  of  de- 
fendant; this  section  has  no  applica- 
tion.    19/402. 

Common  law  gave  accused  the  right  to 
be  confronted  with  his  witnesses. 
11/374. 


Cross-examination:  See  §  1044  and 
notes. 

Deaf,  where  defendant  is,  judge  should 
permit  some  reasonable  mode  of  hav- 
ing testimony  given  by  witnesses 
communicated  to  him.  124/81  (2)  (52 
S.  E.  298). 

Death  of  witness  who  has  testified  for 
the  State  at  the  commitment  hearing 
will  render  his  testimony  admissible 
against  the  accused  upon  the  trial, 
but  mere  removal  of  the  witness  from 
the  State  will  not.  92/480  (2)  (17  S. 
E.  856).     See  notes  to  §  1027. 

Dying  declarations,  admission  of,  does 
not  contravene  this  provision. 
130/274   <60  S.  E.  840). 

Grand  jury,  fact  that  when  witness  tes- 
tifies before,  accused  is  not  present  or 
fact  that  such  witness  is  not  sworn 
on  the  trial  of  accused  works  no  vio- 
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lation  of  the  constitutional  rights  of 
the  defendant  131/771  (1)  (63  S.  E. 
339). 
Presence  of  accused,  rule  contemplates 
that  witness  shall  be  examined  in,  and 
be  subjected  to  cross-examination  by 
him.  124/81  (1)  (52  S.  E.  298). 
Where  the  presence  of  a  witness  is 
waived,  and  it  is  agreed  that  his  tes- 
timony shall  be  taken  by  affidavit, 
the  jury  should  consider  the  testi- 
mony just  as  if  the  witness  had  orally 
testified  in  their  presence,  and  believe 
him,  unless  he  is  impeached  or  dis- 
credited by  other  testimony.  11  App. 
251  (4)  (75  S.  E.  437).  Where  the 
presence  of  a  witness  is  waived,  and 
it  is  agreed,  with  the  approval  of  the 


court,  that  the  contents  of  an  affida- 
vit, previously  given  by  the  witness, 
be  used,  instead  of  his  oral  testimony, 
the  statements  in  the  affidavit  must 
be  considered  by  the  jury  just  as  if 
they  had  been  delivered  by  the  wit- 
ness from  the  stand,  and  cannot  be 
captiously  rejected,  either  in  whole 
or  in  part.    Id. 

Removal  of  witness:     See  Death. 

Transcript  of  confession  taken  in  short- 
hand by  stenographer  and  subse- 
quently written  out  in  longhand  by 
him  is  admissible  against  the  accused 
when  the  accuracy  thereof  is  testified 
to  by  the  stenographer.  125/55  (3) 
(53  S.  E.  1038). 


5.    Shall  have  a  public  and  speedy  trial  by  an  impartial  jury. 


See  general  note  on  juries  following  § 
884. 

Cross-examination,  where  recorder  urges 
attorney  to  expedite,  this  does  not  de- 
prive prisoner  of  fair  and  impartial 
trial.    9  App.  303  (l)  (71  S.  E.  432). 

Demonstration  made  against  prisoner 
during  trial  and  afterwards  within 
hearing  of  the  jury,  trial  was  not  fair 
and  impartial.    115/803  (42  S.  E.  226). 

Excitement  of  public  against  prisoner 
as  ground  for  continuance:  See  notes 
to  §  986,  catchword  Public  excitement. 

Exclusion  of  all  persons  "not  connected 
with  the  case"  on  the  ground  that  the 
testimony  will  relate  to  matters  or- 
dinarily indecent  to  be  heard  is  a  vio- 
lation of  the  defendant's  right  to  a 
public  trial.  5  App.  59  (C2  S.  E.  651). 
See  notes  to  §  5885  of  the  Civil  Code. 

Expression  of  opinion  by  juror  before 
the  trial  that  defendant  was  guilty  and 
would  be  hung  without  doubt  is 
prima  facie  evidence  of  disqualifica- 
tion and  if  unknown  to  accused  or  his 
counsel  at  time  of  trial,  it  would  be  a 
denial  of  the  prisoner's  constitutional 
rights  to  refuse  new  trial.  59/470. 
See  notes  to  §  1001. 

Judge  presiding  in  a  criminal  trial  leav- 
ing the  county  of  the  trial  while  the 
jury  is  deliberating  upon  its  verdict, 
and  going  to  an  adjoining  county,  the 
pending  trial  is  vitiated,  and  a  verdict 
thereafter  returned  by  the  jury  is  a 
nullity.  10  App.  455  (2)  (73  S.  E. 
686). 


Municipal  ordinance,  one  convicted  in  a 
police  court  of  violating,  and  sen- 
tenced to  a  term  of  penal  servitude, 
is  not  deprived  of  his  liberty  without 
due  process  of  law,  within  the  mean- 
ing of  either  the  State  or  the  Federal 
Constitution,  because  denied  the  right 
of  trial  by  jury.  11  App.  194  (2)  (74 
S.  E.  1039). 

Overcrowding  of  court  room  should 
not  be  allowed.     97/76   (5)    (25  S.  E. 


Previous  service  by  juror  in  case  where 
the  prisoner  was  charged  with  the 
same  crime  growing  out  of  the  same 
transaction  and  wherein  the  defend- 
ant was  convicted  disqualifies  the 
juror   to  pass   upon   the  guilt   of   the 

<  defendant  on  trial.  6  App.  527,  528 
(65  S.  E.  306). 

Trial  by  jury,  right  of:  See  §  854  and 
notes. 

Voir  dire,  jurors  in  civil  and  criminal 
cases  may  be  placed  upon,  and  ex- 
amined as  to  impartiality,  but  ques- 
tions should  be  limited  to  partiality  or 
impartiality  as  to  particular  case  and 
parties.  122/338  (1)  (50  S.  E.  142). 
See  notes  to  §  1001. 

Witness,  where  juror  has  been  called  as, 
on  matter  other  than  commission  of 
crime  itself,  defendant  nctf  thereby 
deprived  of  his  right  to  trial  by  im- 
partial jury.  7  App.  201  (66  S.  E. 
479). 
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Crimination  of  self.     Banishment,  whipping.     Former  jeopardy. 

§  9.  (§9.)  Crimination  of  self  not  compelled.     No  person  shall  be 
compelled  to  give  testimony  tending  in  any  manner  to  criminate  himself. 
Const.,  Art.  1,  §  1,  par.  6  (§  6362,  C.  C). 
§  1037.     §  4554,  C.  C. 

See  notes  to  §  1037  (3). 

§  10.  (§  10.)  Banishment,  whipping.  Neither  banishment  beyond  the 
limits  of  the  State,  nor  whipping,  as  a  punishment  for  crime,  shall  be  al- 
lowed. 

Const,  Art.  1,  §  1,  par.  7  (§  6363,  C.  C). 

§  11.  (§  11.)  Jeopardy  of  life,  etc.  No  person  shall  be  put  in  jeop- 
ardy of  life  or  liberty  more  than  once  for  the  same  offense,  save  on  his 
own  motion  for  a  new  trial,  after  conviction,  or  in  case  of  mistrial. 

Const,  Art.  1,  §  1,  par.  8  (§  6364,  C.  C). 


Abandoned,  plea  treated  as,  when  filed 
but  no  ruling  invoked.  3  App.  325  (1) 
(59  S.  E.  828). 

Absence:     See  Verdict 

Arraignment,  plea  of  former  jeopardy 
must  be  filed  in  writing  on;  it  is  not 
error  to  refuse  to  admit  evidence  to 
show  a  former  conviction  where  the 
accused  has  gone  to  trial  under  the 
plea  of  not  guilty.  103/403  (29  S.  E. 
915).  After  conviction,  accused  can- 
not set  up  former  acquittal  or  con- 
viction as  ground  for  discharge  by 
habeas  corpus.  4  App.  573  (2)  (62  S. 
E.   104). 

Assault:  Where  nolle  prosequi  entered 
after  issued  joined  and  a  jury  were 
sworn,  this  being  done  without  the 
defendant's  consent,  the  accused  was 
in  jeopardy;  the  charge  being  simple 
assault,  the  accused  could  not  then 
be  tried  for  assault  with  intent  to 
murder,  the  transaction  being  the 
same.  85/570  (11  5.  E.  876).  As- 
saults committed  upon  two  different 
individuals,  and  not  in  response  to 
joint  attack,  are  separate  offenses 
though  slight  interval  of  time  be- 
tween them.  1  App.  122  (2)  (57  S. 
E.  912).  Trial  for  assault  bar  to  in- 
dictment for  assault  with  intent  to 
rape.  103/397  (2)  (30  S.  E.  294).  See 
Different  persons. 

Bastardy:     See  Fornication. 

Bigamy:  Acquittal  of  one  under  indict- 
ment for  unlawful  marriage  with 
"Gussie  S."  not  bar  prosecution  un- 
der subsequent  indictment  charging 
unlawful  marriage  on  same  date  with 


"Bessie  S."  116/527  (1)  (42  S.  E. 
790),  criticised  4  App.  385  (61  S.  E. 
503). 

Burden  of  proof,  in  hearing  on  special 
plea  of  former  jeopardy,  on  defend- 
ant.    5  App.  229   (1)    (62  S.   E.  1053). 

Burglary,  conviction  for,  bar  to  trial 
for  robbery,  if  later  offense  part  of 
same  transaction  and  circumstances 
of  the  robbery  introduced  in  evidence 
on  former  trial.  15/264.  Acquittal 
of  burglary  not  support  plea  of  autre- 
fois acquit  to  an  indictment  for  re- 
ceiving stolen  goods.  116/92  (1)  (42 
S.  E.  389). 

Certiorari:     See  Municipal  corporation. 

City  court  having  jurisdiction,  con- 
viction in,  bar  to  trial  in  superior 
court  under  previously  found  indict- 
ment. 49/375;  53/450.  Trial  in  city 
court  proceeding  till  evidence  of 
State  all  in,  judge  deciding  case  is 
felony  and  discontinuing  trial  and 
transferring  case  to  superior  court, 
plea  of  former  jeopardy  in  latter 
court  sustained,  the  charge  in  the  city 
court  being  a  misdemeanor.  124/448 
(52  S.  E.  759). 

Common  law,  principle  of  former  jeop- 
ardy is  taken  from.  36/447;  91/833 
(18  S.   E.  847). 

Concealed  weapon,  conviction  for  carry- 
ing, on  a  given  date  in  presence  of  A, 
not  bar  prosecutidn  for  carrying,  in 
presence  of  B  on  different  date  un- 
less, from  evidence,  charges  referred 
to  same  transaction.  119/964  (2)  (47 
S.  E.  567).  Prosecution  for  carrying 
concealed    pistol    not   barred   by   for- 
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mer  conviction  for  carrying  the  pistol 
to  church.  4  App.  845  (G2  S.  E.  561), 
and  cit. 

Conviction,  too  late  after,  to  raise  for- 
mer conviction  or  acquittal:  See  Ar- 
raignment. 

County,  conviction  in  one,  bar  to  prose- 
cution in  another.     14/422. 

County  court,  conviction  in,  after  de- 
fendant committed  to  superior  court, 
but  before  incarceration,  bar  to  trial 
in  latter  court.  72/129.  Aliter,  if 
upon  trial  in  county  court  it  is  found 
that  offense  is  a  felony  and  case  is 
withdrawn  and  prisoner  is  remanded 
to  superior  court.     80/4  (5  S.  E.  251). 

Criminal  Court  of  Atlanta,  trial  begun 
in,  bar  to  subsequent  prosecution  for 
same  act.     103/397  (1)   (30  S.  E.  2«4). 

Demurrer,  accusation  quashed  on,  ac- 
cused not  in  jeopardy,  though  de- 
murrer at  first  overruled  and  evidence 
submitted.  109/570  (1)  (34  S.  E. 
1031). 

Different  persons,  where  assaults  com- 
mitted upon,  in  connection  with  same 
transactions,  convictions  for  assault 
upon  one  no  bar  to  trial  for  assault 
upon  the  other.  47/568.  Convic- 
tion for  sale  of  uninspected  oil  to  one 
of  two  different  persons,  no  bar  to 
trial  for  subsequent  sale  to  another. 
66/160.  One  of  two  persons  killed 
and  the  other  assaulted,  acquittal  of 
murder  as  to  one,  not  bar  to  trial  for 
assault  upon  the  other.  65/94.  An  al- 
legation that  the  accused  unlawfully 
pointed  and  aimed  a  pistol  at  W.  B. 
and  E.  B.  C.  is  not  supported  by  proof 
that  the  accused  pointed  and  aimed  a 
pistol  at  W.  B.  and  J.  C;  for  the  rea- 
son that  the  merit  of  a  plea  of  former 
jeopardy  must  be  determined  by  the 
allegations  of  the  accusation  or  in- 
dictment upon  which  the  former 
trial  was  had.  11  App.  128  (74  S.  E. 
852). 
Estoppel  of  State  to  rely  for  conviction 
upon  evidence  as  to  matters  which 
could  have  been  adjudicated  on  former 
trial,  arises  when  defendant  files  plea 
of  former  jeopardy  and  State  takes 
issue  on  special  plea  which  is  decided 
against  defendant.  5  App.  229  (2)  (62 
S.  E.  1053). 
Evidence  necessary  to  support  second 
indictment,  if  defendant  might  have 
been  convicted  on  first  trial  by,  plea 


of  former  jeopardy,  good.  14/8; 
15/266;  38/187.  AJiter,  if  proof  of  ad- 
ditional fact  necessary  to  support 
second  indictment.  81/629  (7  S.  E. 
855).  See  Estoppel  of  State,  Set 
aside. 

Former  indictment  pending,  no  ground 
for  plea  in  abatement  or  in  bar,  though 
accused  arraigned  thereon  and  filed 
plea.     117/706  (45  S.  E.  48). 

Fornication,  conviction  for,  with  mother 
of  bastard  child,  no  bar  to  trial  for 
bastardy.     58/170. 

General  allegations  in  two  separate  ac- 
cusations, accused  pleading  guilty  on 
trial  under  accusation  last  found, 
when  arraigned  under  former  accusa- 
tion, plea  of  former  conviction  sus- 
tained though  admitted  that  State 
could  show  two  separate,  distinct 
violations.     121/359  (49  S.  E.  294). 

Habeas  corpus,  accused  cannot,  after 
conviction,  raise  question  of  former 
acquittal  or  conviction  as  ground  for 
release  by:     See  Arraignment. 

Highway,  conviction  for  being  drunk 
and  disorderly  on,  not  bar  prosecu- 
tion for  shooting  pistol  on  highway; 
two  offenses  distinct  though  based  on 
same  transaction.  8  App.  371  (2)  (69 
S.  E.  29). 

Homicide:  See  Involuntary  manslaugh- 
ter, Mistake,  Mistrial,  Murder. 

Identity  of  offenses  question  of  fact  for 
jury  and  was  fairly  submitted  here. 
8  App.  583  (2)  (70  S.  E.  47).  See 
Plea. 

Identity  of  person:    See  Plea. 

Introduction  of  evidence,  discharge  of 
jury  before,  but  after  jury  had  been 
impanelled  and  defendant  arraigned, 
not  prevent  impanelling  of  another 
jury  and  trial  of  defendant.  6C/601. 
See  Jury. 

Involuntary  manslaughter,  verdict  of, 
was  in  legal  effect  a  verdict  finding 
the  accused  guilty  of  the  highest 
grade  of  involuntary  manslaughter, 
and  operated  as  an  acquittal  of  the 
higher  grades  of  homicide,  that  is, 
murder  and  voluntary  manslaughter, 
as  charged  in  the  indictment.  10  App. 
623  (4)  (74  S.  E.  429).  Where  verdict 
of  involuntary  manslaughter  is  re- 
turned and  is  read  in  open  court  by 
foreman  of  jury  and  court  refuses  to 
receive  such  verdict,  and  the  jury  re- 
turn    another     verdict    of    voluntary 
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manslaughter  which  was  reversed  on 
appeal,  defendant-  could  not  again  be 
tried  under  the  same  indictment  for 
any  offense.  12  App.  1  (1)  (76  S.  E. 
649).    See  Mistrial. 

Issue  must  be  formed  between  State 
and  accused  before  latter  is  in  jeop- 
ardy.    34/324. 

Judgment  arrested  on  ground  of  defect 
in  indictment,  accused  not  in  jeop- 
ardy.    122/572  (2)   (50  S.  E.  344). 

Jurisdiction,  court  must  have,  or  ac- 
cused not  in  jeopardy.  79/324  (4  S. 
E.  861);  63/386.  See  City  court, 
County  court 

Jury,  discharge  of,  after  impanelling  and 
swearing,  no  bar  if  prisoner  consents 
or  if  discharge  required  by  necessity 
in  some  of  its  various  forms.  14/426; 
15/562;  23/1;  33/329;  2/60;  55/521; 
3/69;  26/233;  80/255  (4  S.  E.  912); 
91/833  (18  S.  E.  847).  Impanelling 
and  swearing  of  jury  or  even  of  one 
juror,  after  issue  joined,  puts  accused 
in  jeopardy.  2/60;  3/53;  34/323; 
55/521;  70/145;  85/571  (11  S.  E.  876). 
Where  juror  withdrawn  before  hear- 
ing any  evidence  because  solicitor 
found  he  was  disqualified,  continuing 
of  case  to  next  term,  no  bar  to  trial 
at  that  term.  51/402.  Facts  here 
showed  that  counsel  for  prisoner  con- 
sented to  discharge  of  jury  in  order 
that  he  might  select  another  from  full 
panel  and  plea  of  former  jeopardy 
properly  overruled.  7  App.  637  (3) 
(67  S.  E.  894).  Jury,  after  retiring,  al- 
lowed to  disperse  without  consent  of 
accused  and  without  legal  necessity, 
purported  verdict  returned  by  one 
juror  is  nullity  and  accused  cannot  be 
tried  second  time.  6  App.  403  (65  S. 
E.  57).  See  Introduction  of  evidence, 
Mistrial 

Jury  trial  on  plea  of  former  jeopardy 
waived  by  not  making  timely  objec- 
tion to  trial  by  judge.  7  App.  637  (3) 
(67  S.   E.  894). 

Larceny,  conviction  for,  in  one  county, 
bar  to  trial  in  another  county.  14/422. 
Where  accused  put  on  trial  under 
charge  of  simple  larceny  after  acquit- 
tal on  charge  of  larceny  from  person 
based  on  same  transaction,  plea  of 
former  jeopardy  sustained.  5  App. 
840  (63  S.  E.  1124).  Description  in- 
correct, in  charge  of  larceny,  ac- 
quittal   bars    subsequent    prosecution 


for  same  larceny,  unless  indictment 
was  such  that  it  was  impossible  for 
the  larceny  to  have  been  investigated 
thereunder.  4  App.  384  (61  S.  E.  503). 
Larceny  of  several  articles  at  one 
time  is  only  one  larceny,  though  own- 
ership in  different  persons,  and  con- 
viction for  larceny  of  one  of  articles 
bars  conviction  for  larceny  of  another 
of  articles.    9  App.  571  (71  S.  E.  932). 

Lost,  where  former  indictment  and  or- 
der of  discharge  of  prisoner  were,  and 
trial  proceeded  to  verdict  of  guilty, 
and  in  the  meantime  the  lost  papers 
were  found  and  showed  a  former  ac- 
quittal, new  trial  should  have  been 
granted.     17/439  (4). 

Major  offense,  conviction  of  minor  of- 
fense is  an  acquittal  of.  58/200  (2). 
Former  jeopardy  of  major  offense 
bars  prosecution  for  minor  offense. 
85/570,  574  (11  S.  E.  876).  See  Ai- 
sault,  Burglary,  Fornication,  Involun- 
tary manslaughter,  Municipal  court, 
Sale  of  liquor. 

Mistake:  Where  one,  by  mistake,  in- 
dicted for  homicide  of  living  man,  and 
verdict  of  not  guilty  entered  upon 
discovery  of  mistake,  such  acquittal 
not  bar  to  prosecution  for  homicide 
of  another,  although  it  was  the  inten- 
tion of  the  grand  jury,  the  prosecutor 
and  the  State's  counsel  to  indict  for 
the  homicide  of  the  latter  person  in 
the  first  instance.  1  App.  772  (1)  (58 
S.  E.  262). 

Mistrial  does  not  amount  to  acquittal. 
23/1  (2).  Mistrial,  properly  declared, 
no  bar  to  second  trial.  80/256  (4  S.  E. 
912);  15/562.  Mistrial  erroneously  de- 
clared, accused  cannot  plead  former 
jeopardy  when  his  counsel  invoked  er- 
roneous ruling.  121/144  (3)  (48  S.  E. 
966).  Mistrial  improperly  declared, 
where  accused  arraigned  before  sec- 
ond jury,  error  to  overrule  plea  of 
former  jeopardy.  120/238  (2)  (47  S. 
S.  627).  Mistrial  declared  at  instance 
of  solicitor-general  for  disqualifica- 
tion of  juror,  after  jury  impaneled  but 
before  evidence  submitted,  not  plead- 
able as  former  jeopardy,  when  an- 
other jury  impaneled.  125/3  (3)  (53 
S.  E.  815).  Mistrial  ordered  when  ac- 
cused and  his  counsel  not  present, 
plea  of  former  jeopardy  sustained. 
129/170  (58  S.  E.  850),  overruling 
33/329.  Right  to  declare  mistrial  where 
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in  murder  case  jury  after  being  in- 
structed as  to  forms  of  verdict  they 
might  find,  which  did  not  include  in- 
voluntary manslaughter,  returned  in- 
voluntary manslaughter,  and  were  re- 
manded and  failed  to  agree,  affirmed 
by  equal  division  of  court.  136/501 
(71  S.  E.  661). 

Motion  in  arrest,  if  indictment  or  ac- 
cusation is  not  good  against,  accused 
not  in  jeopardy.  36/447;  85/348  (11  S. 
E.  6S9). 

Municipal  corporation  cannot  take  case 
by  certiorari  to  superior  court  where 
there  has  been  an  acquittal  in  the 
municipal  court.  61/572.  Municipal- 
ity cannot  sue  out  writ  of  error  to 
review  judgment  overruling  motion  to 
dismiss  certiorari,  which  was  brought 
to  review  conviction  in  police  court. 
96/326  (22  S.  E.  985).  Decision  of  su- 
perior court  on  certiorari  reversing 
judgment  of  municipal  court  convict- 
ing one  under  ordinance,  not  subject 
to  review  in  Supreme  Court.  109/149 
(34  S.  E.  322). 

Municipal  court,  no  bar  to  trial  in,  for 
disorderly  conduct  that  accused  ac- 
quitted of  assault  and  battery  in 
State  court.  59/168.  Plea  of  former 
jeopardy  in  municipal  court  not  good, 
when  showing  conviction  in  State 
Court,  based  on  same  transaction.  4 
App.  30  (2)  (60  S.  E.  811). 

Murder,  one  tried  for,  and  convicted  of 
voluntary  manslaughter,  upon  new 
trial  for  murder  granted  on  his 
motion,  cannot  sustain  plea  of  former 
jeopardy  as  to  crime  of  murder. 
132/573  (1-a,  c)  (64  S.  E.  876);  134/300 
(1)  (67  S.  E.  810);  and  see  104/505  (1) 
(30  S.  E.  835).    See  Mistake, 

New  trial  granted  after  conviction  of 
robbery  by  force  and  intimidation, 
second  indictment  may  be  preferred 
charging  "sudden  snatching."  125/750 
(1)  (54  S.  E.  688).  Overruling  plea 
of  former  jeopardy  not  ground  for 
new  trial;  ruling  should  be  excepted 
to  in  final  bill  of  exceptions  or  by  ex- 
ceptions pendente  lite.  8  App.  371 
(1)  (69  S.  E.  29).  New  trial  granted 
on  defendant's  own  motion,  plea  of 
former  jeopardy  not  sustained. 
104/505  (1)  (30  S.  E.  835);  4  App.  573 
(1)  (62  S.  E.  104).  Where  a  verdict 
in  a  criminal  case  is  in  legal  effect  an 
acquittal,  the  accused  cannot  be  again 

6  Ga  Code— 2 


tried  for  the  same  offense,  even 
though  a  new  trial  be  granted  upon 
his  own  motion.  The  exception  in  the 
bill  of  rights  which  prevents  a  plea 
of  former  jeopardy,  where  a  new  trial 
has  been  obtained  at  the  instance  of 
the  defendant,  applies  only  where 
there  has  been  a  conviction.  11  App. 
30  (2)    (74  S.  E.  551). 

Nol  prossed,  fact  that  case  was,  and 
withdrawn  from  jury  without  con- 
sent of  accused,  bar  to  second  prose- 
cution for  same  transaction.  55/625. 
Where  accusation  was  "nol  prossed" 
after  reversal  by  Supreme  Court,  and 
new  accusation  brought  charging 
same  offense,  plea  of  former  jeopardy 
not  good.  97/360  (1)  (23  S.  E.  831). 
Plea  in  bar,  that  a  previous  indictment 
had  been  pending  against  defendant 
for  the  same  offense  of  which  he  was 
then  charged,  which  had  no  fatal  de- 
fects, and  that  it  had  been  nol  prossed 
by  order  of  the  court,  against  his  con- 
sent, properly  overruled.  53/602  (5). 
A  special  plea  in  abatement  of  an  in- 
dictment, alleging  the  pendency 
against  the  accused  of  another  indict- 
ment for  the  same  offense,  is  certainly 
not  good  when  the  plea  itself  dis- 
closes that  a  nolle  prosequi  has  been 
entered  upon  the  former  indictment. 
115/814  (5)  (42  S.  E.  271).  The  pro- 
visions of  the  Code  respecting  the 
mode  and  terms  of  entering  a  nolle 
prosequi  are  directory  and  for  the 
protection  of  the  public;  a  departure 
from  them  furnishes  no  ground  of  de- 
fense to  the  defendant  when  ar- 
raigned under  a  subsequent  indict- 
ment, except  when  a  nolle  prosequi 
has  been  entered  without  his  consent 
after  the  case  has  been  submitted  to 
a  jury.  In  that  case,  he  has  been 
once  in  jeopardy,  and  cannot  be  so 
placed  again.  70/134  (3).  T*he  de- 
fendant had  no  right  to  except  to 
the  entry  of  a  nolle  prosequi  on  the 
first  bill  of  indictment,  unless  it  had 
been  entered  without  his  consent, 
after  the  case  had  been  submitted 
to  the  jury,  in  which  event  he  would 
have  -been  placed  in  jeopardy,  and 
could  not  be  so  placed  again.  76/551 
(2).    See  Assault,  Jury. 

Obscene  language,  acquittal  of  using, 
in  presence  of  female,  not  bar  prose- 
cution   for    using   opprobrious    words 
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of  or  to  another,  though  both  same 
act.  116/543  (42  S.  E.  793). 
Pendency  of  another  criminal  proceed- 
ing for  same  transaction,  in  same  or 
another  court,  not  vitiate  trial  for 
criminal  offense.  9  App.  570  (71  S. 
E.  876);  11  App.  137  (2)  (74  S.  E. 
895).  Pendency  of  similar  indict- 
ments for  like  offenses  covering, 
wholly  or  partially,  same  period  of 
time,  not  prevent  State  from  proving 
commission  of  offense  charged  within 
statute  of  limitations.  114/439  (7) 
(46  S.  E.  317);  see  also  108/776  (33 
S.  E.  653);  110/290  (34  S.  E.  1016). 
Pendency  of  another  indictment 
charging  same  offense  not  ground  for 
plea  in  abatement.  Former  indict- 
ment or  former  arraignment  consti- 
tutes no  defense,  except  when  there 
has  been  former  jeopardy.  8  App. 
129  (5)  (68  S.  E.  849);  11  App.  754 
(1)  (76  S.  E.  78).  There  is  no  such 
plea  to  an  indictment  as  pendency  of 
a  former  indictment,  or  autrefois  ar- 
raign.    11  App.  754  (3)    (76  S.  E.  78). 

Plea  of  former  jeopardy  involves  the 
identity  of  the  person  charged  as  well 
as  the  identity  of  the  offense.  16/468; 
25/476;  78/99.  Plea  of  former  jeop- 
ardy should  set  forth  the  former  rec- 
ord and  show  by  proper  averments 
that  offense  is  the  same.  47/568; 
68/827;  81/629  (7  S.  E.  855);  80/255  (4 
S.  E.  912);  26/579.  Plea  of  former 
jeopardy;  not  ready  for  final  adjudi- 
cation until  traversed  or  demurred 
to.  80/255  (4  S.  E.  912).  Plea  of 
former  jeopardy  sufficient  which  al- 
leges offenses  identical  and  acquittal 
of  former  by  court  of  competent  ju- 
risdiction. 122/730  (2)  (50  S.  E.  932). 
Plea  of  former  jeopardy  must  be  in 
writing  and  filed  on  arraignment: 
See  Arraignment. 

Receiving  stolen  goods:     See  Burglary. 

Robbery:    See  Burglary,  New  trial. 

Sale  of  liquor  to  minor,  conviction  for, 
no  bar  to  trial  for  retailing.  81/629 
(7  S  E.  855);  89/259  (15  S.  E.  308). 
Acquittal  on  charge  of  retailing 
liquor  not  bar  prosecution  for  keep- 
ing open  tippling  house  on  Sabbath. 
105/724  (1)  (32  S.  E.  127).  General 
charge  of  selling  liquor,  not  specify- 
ing person  to  whom  or  place  where 
sold,  places  accused  in  jeopardy. 
108/776    (2)    (33    S.    E.    653);    110/290 


(1)  (34  S.  E.  1016).  Where  indict- 
ment charged  the  sale  of  liquor  to  a 
named  person  on  a  particular  day,  a 
conviction  could  be  pleaded  in  bar  of 
a  prosecution  for  a  sale  by  the  same 
defendant  to  the  same  person  on  any 
day  within  the  statutory  period. 
114/265  (2)  (40  S.  E.  234).  Convic- 
tion on  one  day  for  keeping  liquor 
for  illegal  sale,  not  bar  conviction 
for  keeping  same  liquor  for  same  pur- 
pose on  subsequent  day.  122/160  (2) 
(50  S.  E.  61).  Prohibition  law  of 
1907  repeals  all  existing  laws  allow- 
ing the  sale  of  intoxicating  liquors 
and  one  could  not  legally  be  con- 
victed for  selling  liquor  without  a  li- 
cense on  January  7th,  1908  in  a 
county  where  sale  under  license  was 
permitted  under  law  prior  to  January 
1st,  1908;  conviction  or  acquittal  of 
such  charge  would  not  bar  prosecu- 
tion for  violation  of  prohibition  law. 
4  App.  455  (61  S.  E.  862),  494  (61  S. 
E.   886). 

Same  transaction:  Plea  of  former 
jeopardy  supported  where  proof 
shows  transaction  same  as  that  which 
was  basis  of  former  charge.  14/12; 
38/187;  64/504;  70/752;  73/804;  81/662 
(7  S.  E.  620);  89/259  (15  S.  E.  308); 
116/531  (42  S.  E.  790).  Same  trans- 
action constituting  different  offenses, 
jeopardy  as  to  one,  not  bar  indict- 
ment for  the  other.  4  App.  142  (3) 
(60  S.  E.  1028).  Untraversed  plea 
showing  transactions  same,  error  to 
sustain  general  demurrer  to  plea.  9 
App.  213  (2)  (70  S.  E.  990).  An  in- 
dictment can  be  legally  returned  in 
the  superior  court  against  a  person 
charging  him  with  the  same  offense 
covered  by  an  accusation  pending  in 
the  city  court,  and  vice  versa.  A 
trial  and  conviction  or  acquittal  on 
the  indictment  would  bar  a  subse- 
quent trial  on  the  accusation,  and 
vice  versa.  11  App.  754  (4)  (76  S.  E. 
78).  See  Concealed  weapon,  High- 
way, Larceny,   Obscene  language. 

Separate  trial  as  to  plea  of  former 
jeopardy,  when  prisoner  demands, 
judge  should  grant.  110/290  (2)  (34 
S.   E.   1016). 

Set  aside,  where  verdict  is,  upon  mo- 
tion of  accused,  plea  of  former  jeop- 
ardy not  sustained  in  prosecution 
charging      another     offense      though 
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Bail,  fines,  punishments,  arrests.    Costs.     Habeas  corpus. 


same  evidence  relied  upon.  110/150 
(2)  (35  S.  E.  161). 

Several  indictments  pending  for  the 
same  offense,  conviction  or  acquittal 
on  one  can  be  pleaded  in  bar  of 
others.  117/706  (45  S.  E.  48);  6  App. 
428  (1)  (65  S.  E.  191);  11  App.  754 
(2)    (76  S.   E.  78). 

State,  right  to  writ  of  error:  See  § 
1097,  catchword  State. 

Statute  of  limitations,  conviction  or  ac- 
quittal bars  prosecution  for  same  of- 


fense committed  within.  120/485  (2) 
(48  S.  E.  156).  See  Pendency,  Sale  of 
liquor. 

Verdict,  receiving  of,  and  discharging 
of  jury,  during  enforced  absence  of 
prisoner,  where  verdict  set  aside  for, 
conviction  bar  to  second  trial.  55/521. 

Void,  where  accusation  under  which 
accused  tried  was,  plea  of  former 
jeopardy  not  sustained.  106/355  (32 
S.  E/339);  10  App.  38  (1)  (72  S.  E. 
520). 


§  12.  (§  12.)  Bail,  fines,  punishments,  arrests.  Excessive  bail  shall 
not  be  required,  nor  excessive  fines  imposed,  nor  cruel  and  unusual  punish- 
ments inflicted;  nor  shall  any  person  be  abused  in  being  arrested,  while  un- 
der arrest,  or  in  prison. 

Const.,  Art.  1,  §  1,  par.  9  (§  6365,  C.  C). 


Afflicted  person,  confinement  of,  in 
penitentiary  not  cruel  and  unusual 
where  no  other  legal  punishment  pro- 
vided.    80/452   (5  S.   E.  782). 

Arrest,  officer  in  making,  may  use  only 
such  force  as  to  render  arrest  effec- 
tual.    120/868  (2-6)   (48  S.  E.  340). 

Costs  assessed  in  addition  to  maximum 
fine,  not  render  sentence  excessive. 
95/478   (20   S.   E.  270). 

Cruel  and  unusual,  punishment  is,  when 
such  as  disgraced  civilization  of 
former  ages  and  makes  one  shudder 
with  horror  to  read  of  it;  prohibition 
of  such  punishment  only  limit  to 
legislative  discretion.     47/301. 

Discretionary  punishment,  not  excess- 
ive when  within  legal  limits  of  discre- 


tion.    60/284. 

Fraudulent  sale,  law  prescribing  as 
penalty  for,  fine  double  the  value  of 
property  sold,  constitutional.  85/348 
(3)   (11  S.  E.  659). 

Liquor  selling,  one  guilty  of,  sentenced 
by  recorder  of  municipal  court  to  pay 
fine  of  $500.00  and  work  streets  for 
thirty  days  not  violative  of  this  sec- 
tion. 133/796  (2),  801  (67  S.  E.  101); 
134/338   (2)    (67  S.   E.  883). 

Mistreatment  of  convict,  officials  pun- 
ishable for;  but  convict  not  relieved 
of  liability  to  punishment  on  account 
of  cruel  treatment.  133/804  (67  S. 
E.  101). 

Municipal  courts:  See  Liquor  selling; 
see  also  §  6,  catchword  Jury  trial. 


§  13.  (§  13.)  Costs.     No  person  shall  be  compelled  to  pay  costs,  except 
after  conviction  on  final  trial. 

Const,  Art.  1,  §  1,  par.  10  f§  6366,  C.  C).     Cobb,  859. 
§§   305,   1105. 

Due  bill  for  costs  given  to  clerk,  before        consideration.     120/889   (1)    (48  S.   E. 
conviction,     by     accused,     who     was        354). 
eventually     acquitted,     was     without 

§  14.  (§  14.)  Habeas  corpus.    The  writ  of  habeas  corpus  shall  not  be 
suspended. 

Const.,  Art.  1,  §  1,  par.  11  (§  6367,  C.  C), 
§   1290. 

See  notes  to  §  1290. 
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Slavery.    Conviction.     Benefit  of  clergy.    Punishment.    Assault  or  attempt. 

§  15.  (§  IS.)  Slavery  and  involuntary  servitude.  There  shall  be 
within  the  State  of  Georgia  neither  slavery  nor  involuntary  servitude,  save 
as  a  punishment  for  crime  after  legal  conviction  thereof. 

Const.,  Art.  1,  §  1,  par.  17  (§  6373,  C.  C). 


See  notes  to  §  6373,  Civil  Code. 
Labor  Contract  Law  punishing  the 
fraudulent  obtaining  of  money  on 
a  contract  for  services,  is  not  uncon- 
stitutional as  forcing  one  to  labor 
against  his  will.  124/69  (52  S.  E. 
293).     See  §  715. 


Municipal  ordinance,  punishment  of  of- 
fender against,  by  confining  him  at 
labor  under  municipal  control,  not 
violation  of  this  section.  124/701  (2) 
(52  S.  E.  751);  133/797  (5),  803  (67 
S.  E.  101);  134/338  (2)   (67  S.  E.  883). 


§  16.  (§  16.)  Conviction.  No  conviction  shall  work  corruption  of  blood, 
or  forfeiture  of  estate. 

Const,  Art.  1,  §  2,  par.  3  (§  6384,  C.  C). 

Forfeiture  to  the  State  for  crime  is  abolished,  except  so  far  as  the  lien 
which  the  State  holds  upon  all  the  property  of  an  offender  for  the  costs  of 
the  prosecution  against  him. 

Cobb,  859. 
§  1105. 

§  17.  (§  17.)  No  benefit  of  clergy.  No  person  convicted  of  a  crime 
shall  be  allowed  the  benefit  of  clergy;  and  in  all  cases  where  the  penalty  of 
death  is  annexed  to  a  crime,  the  convict  shall  suffer  that  punishment. 

Cobb,  837. 

§  18.  (§  18.)  Crimes  to  be  punished  under  coexisting  laws.  All 
crimes  shall  be  prosecuted  and  punished  under  the  laws  in  force  at  the  time 
of  the  commission  thereof,  notwithstanding  the  repeal  of  such  laws  before 
such  trial  takes  place. 

Cobb,  838. 


Colored   person   was   not   indictable    in 

superior  court  for  larceny  from  house 

committed     prior     to     Act     of     1866. 

35/224;  36/475.     Nor  in  county  court. 

35/232. 
History    of   this    section.      12/4. 
Indictment   found   by   grand   jury   after 

the  adoption   of    the    Constitution  of 

1868  was  a  legal  and  valid  indictment. 

though   the   grand   jury   was   selected 

according    to     the     law     previous    to 

Constitution.     42/9  (1). 
Jurisdiction  of  courts,  readjustment  of, 

to    the    advantage    of    accused,    gives 

him  benefit  of  the  change  though  of- 
fense  committed     before     change    in- 

§  19.  (§  19.)  No  conviction  for  an  assault  or  attempt  when  the 
crime  is  actually  perpetrated.     No  person  shall  be  convicted  of  an  as- 


stituted.     35/225;  36/475. 

Penalty,  where  changed  after  crime 
committed  but  before  trial,  defendant 
properly  sentenced  under  old  law. 
38/585. 

Sale  of  liquor  made  prior  to  Jan.  1st, 
1908  had  to  be  punished  under  law 
as  it  stood  prior  to  the  prohibition 
law  of  1907  which  went  into  effect 
Jan.  1st.  1908.  6  App.  12  (1)  (64  S. 
E.  117);  and  see  4  App.  455  (61  S. 
E.  862). 

Selecting  jurors,  change  in  mode  of,  ap- 
plicable to  offenses  committed  before 
change   instituted.     3/53;   20/682,   742. 
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Conviction  before  punishment.     Sovereignty  and  jurisdiction. 

sault  with  intent  to  commit  a  crime,  or  of  any  other  attempt  to  commit  any 
offense,  when  it  shall  appear  that  the  crime  intended,  or  the  offense  at- 
tempted, was  actually  perpetrated  by  such  person  at  the  time  of  such  as- 
sault, or  in  pursuance  of  such  attempt 

Cobb,  840. 

S   1066. 


Battery,  assault  consummated  by,  no 
conviction  for  simple  assault.  3  App. 
457  (60  S.  E.  127);  9  App.  441  (2)  (71 
S.  E.  680);  10  App.  794  (74  S.  E.  95). 

Crime,  when  offense  charged  is,  and  not 
an  attempt,  this  section  not  applicable. 
63/402. 

Rape:  Where  evidence  showed  com- 
mission of  rape,  court  properly  re- 
fused to  charge  that  accused  might 
be  found  guilty  of  assault  with  in- 
tent 62/558;  73/107.  In  such  case, 
charge  touching  the  law  of  assault 
with  intent  to  rape  is  error.     101/530 


(29  S.  E.  423);  130/15  (l)  (60  S.  E. 
104).  Conviction  for  attempt  to 
rape  illegal  where  evidence  showed 
guilty  of  rape  or  nothing.  116/522 
(2)  (42  S.  E.  773).  Indictment 
for  assault  with  intent  to  rape 
not  alleging  battery,  and  proof  show- 
ing assault  and  battery  without  in- 
tent to  rape,  acquittal  should  result. 
9  App.  441  (2)  (71  S.  E.  680). 
Riot,  no  variance  where  assault  al- 
leged in  indictment  for,  and  battery 
proved.    7  App.  44  (1)  (65  S.  E.  1072). 


§  20.  (§  20.)  Conviction  must  precede  punishment.  The  punish- 
ments prescribed  by  this  Code  can  be  inflicted  only  upon  a  legal  conviction 
in  a  court  having  jurisdiction. 

§  1065. 

§  21.  (§  21.)  Sovereignty  and  jurisdiction.  The  sovereignty  and 
jurisdiction  of  this  State  extend  to  all  places  within  the  limits  of  her 
boundaries,  except  so  far  as  she  has  voluntarily  ceded  the  same  to  the 
United  States,  or  adjacent  States,  over  particular  localities. 

§§  21,  26,  C.  C. 


Public  building,  State  legislature  has 
power  to  cede  land  in  Georgia  to  the 
United  States  for  the  erection  of,  and 
to  give  to  United  States  exclusive 
jurisdiction  over  such  land,  reserving 
the  right  to  serve  process  thereon. 
154  Fed.  540,  affirmed  209  U.  S.  36 
(52  L.  Ed.  670,  28  Sup.  Ct.  422).  Fed- 
eral court  held  to  have  exclusive  ju- 


risdiction to  try  one  accused  of  mur- 
der committed  on  ground  ceded  to 
United  States  for  public  building  in 
Macon.  Need  not  be  alleged  in  in- 
dictment for  such  offense  that  title  to 
land  in  government.  Id. 
Sovereignty  united  with  domain,  es- 
tablishes exclusive  jurisdiction  of 
State  as  to  crimes.     13/97. 


§  22.  (§  22.)  As  to  persons.  The  jurisdiction  of  this  State  and  its 
laws  extend  to  all  persons  while  within  its  limits,  whether  as  citizens,  den- 
izens, or  temporary  sojourners. 

§  2.     S  22.  C.  C 

§  23.  (§  23.)  Counties  divided  by  water.  Whenever  a  stream  of 
water  is  the  boundary  of  a  county,  the  jurisdiction  of  the  county  shall  ex- 
lend  to  the  center  of  the  main  channel  of  such  stream ;  and  if  an  offense  is 
committed  on  such  stream,  and  the  evidence  on  the  trial  does  not  definitely 
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disclose  in  which  county  it  was  committed,  the  courts  of  either  county  may 
maintain  jurisdiction  for  the  trial  and  punishment  of  the  offender. 

Charge  of  this   section   and   section   24        stream  of  water.    2  App.  730,  733  (59 
error,  where  boundary  line  is  not  a        S.  E.  20). 

§  24.  (§  24.)  Offenses  committed  on  watercourses.  Whenever  an 
offense  is  committed  on  the  waters  of  any  river  which  forms  a  boundary  be- 
tween this  and  any  other  State,  the  whole  of  which  river  belongs  to  Georgia, 
the  county  which  is  situate  on  the  side  of  the  river  opposite  the  point  where 
the  offense  is  committed  has  jurisdiction  of  the  same;  and  if  the  evidence  on 
the  trial  does  not  definitely  disclose  on  which  side  of  the  line,  between  two 
counties,  at  the  place  where  it  touches  the  river,  the  offense  was  committed, 
the  courts  of  either  county  may  maintain  jurisdiction. 

See  note  to  §  23. 

§  25.  (§  25.)  On  boundary  lines  of  the  State.  This  State  claims  juris- 
diction of  an  offense  committed  on  any  of  her  boundary  lines  with  other 
States,  for  the  county  bordering  on  that  part  of  the  line  where  the  offense 
was  committed,  and  if  doubtful  as  to  which  of  two  counties  (as  set  forth  in 
the  preceding  section),  for  either  county,  and  will  proceed  to  arrest,  indict, 
try,  and  execute,  until  such  other  State  shall  make  a  demand  for  the  accused 
as  a  fugitive  from  justice,  in  which  event  the  progress  of  the  case  shall  be 
suspended  by  order  of  the  Governor  until  the  question  of  jurisdiction  is 
settled. 

§§  16-20,  C.  C. 

Across   State  line:     Where  one  shoots  Carolina,    evidence    showing    that    of- 

at  another  across  the  State  line,  per-  fense  committed  on,  and  on  Georgia 

son   shot  at  being  in  this  State,  the  side  of  main  channel  as  originally  fixed 

accused    may   be    convicted    in    this  as     the    boundary    between    the    two 

State  of  crime  of  shooting  at  another.  States,     the    venue     was     sufficiently 

92/41   (17  S.  E.  984).  proved.    10  App.  13  (3)  (72  S.  E.  600). 

Bridge  connecting  Georgia  with   South 

§  26.  (§  26.)  Boundary  line  of  two  counties.  When  an  offense  shall  be 
committed  on  the  boundary  line  of  two  counties,  it  shall  be  considered  and 
adjudged  to  have  been  committed  in  either  county,  and  an  indictment  for 
such  offense  may  be  found  and  tried,  and  conviction  thereon  may  be  had,  in 
either  of  said  counties. 

Cobb,  840. 

§  27.  (§  27.)  Death  from  an  act  done  in  another  county.  When  any 
mortal  wound  shall  be  given,  or  any  poison  shall  be  administered,  or  any 
other  means  shall  be  employed  in  one  county,  by  which  a  human  being  shall 
be  killed,  who  shall  die  thereof  in  another  county,  the  indictment  shall  be 
found  and  the  offender  shall  be  tried  in  the  county  where  the  act  was  per- 
formed or  done  from  which  the  death  ensued. 

Cobb,  840. 
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Charge  that  venue  in  county  where 
mortal  wound  inflicted,  not  error 
where  accused  contended  that  de- 
ceased was  shot  and  killed  in  another 
county  and  State  contended  that  both 


accused  and  deceased  were  in  county 
of  trial  at  time  of  homicide.     136/163 
(5)   (71  S.  E.  128). 
Evidence    ordinarily    need    not     show 
where  deceased  died.    34/78. 


§  28.  (§  28.)  Or  on  soil  ceded  to  United  States.  If  such  wound  be 
given  or  poison  administered  upon  soil  the  jurisdiction  over  which  has  been 
ceded  to  the  United  States,  within  the  geographical  limits  of  this  State,  or 
within  the  territory  of  an  adjoining  State,  and  death  shall  ensue  therefrom  in 
any  county  in  this  State,  the  indictment  shall  be  found  and  the  cause  tried  in 
the  county  where  the  death  occurs. 

Acts   1855-6,  p.   265. 
I  21. 

Proof  of  place,  necessary  only  to  give  jurisdiction.    34/82. 

§  29.  (§  29.)  In  the  county  where  the  crime  was  committed.  All 
criminal  cases  shall  be  tried  in  the  county  where  the  crime  was  committed, 
except  cases  in  the  superior  courts  where  the  judge  is  satisfied  that  an  im- 
partial jury  can  not  be  obtained  in  such  county.  When  he  becomes  thus  sat- 
isfied, he  may  change  the  venue  for  the  trial. 

Const.,  Art.  6,  §  16,  par.  6  (§  6543,  C.  C).  Acts  1895,  p.  71. 

§§  792  (a),  1101  (a). 


Abandonment  of  child,  offense  of,  is 
consummated  and,  in  the  legal  sense, 
committed  in  the  county  where  the 
state  of  the  child's  dependency  upon 
others  begins  on  account  of  the 
withdrawal  by  the  father  of  his  pres- 
ence and  aid  in  the  way  of  support. 
7  App.  622  (2)  (67  S.  E.  696),  797  (68 
S.   E.  443);  80/107   (2)    (4  S.   E.   869). 

Assignment  of  error,  general,  that  con- 
viction is  contrary  to  the  law  and 
evidence  sufficient  to  raise  question 
as  to  venue.  7  App.  471  (2)  (67  S. 
E.  108),  472  (1)  (67  S.  E.  109)  See 
§§  792  (a),  1101  (a). 

Attempt,  venue  of,  in  county  'where 
crime,  if  perpetrated,  must  have  been 
committed.     26/494. 

Bastardy,  venue  of,  in  county  to  which 
child  is  likely  to  become  chargeable. 
67/187;  58/170  (4). 

Burglary,  venue  of,  established  by 
proof  that  house  is  within  jurisdic- 
tion.   6  App.  491  (1-b)  (95  S.  E.  311). 

Car  breaking,  where  evidence  in  trial 
for,  did  not  show  where  car  was  sit- 
uated when  broken  into,  new  trial 
granted.  8  App.  95  (68  S.  E.  522);  3 
App.  559  (60  S.  E.  328);  105/743  (31 
S.  E.  749). 


Change  of  venue:  See  notes  to  §  964  et 
seq. 

Charge:  It  is  not  incumbent  on  a  trial 
judge,  after  distinctly  informing  the 
jury  that  the  accused  is  charged  with 
having  committed  the  offense  in  ques- 
tion in  the  county  named  in  the  in- 
dictment, that  he  pleads  "not  guilty," 
and  that  this  makes  the  issue  to  be 
tried,  to  state,  in  connection  with 
each  legal  proposition  laid  down  for 
the  guidance  of  the  jury,  that  it  must 
appear  that  the  offense  was  com- 
mitted in  that  county.  112/392  (3) 
(37  S.  E.  762). 

Check  given  for  goods  in  one  county 
and  payment  of  check  stopped  in  an- 
other county,  venue  in  former  county, 
if  fraudulent  intent  existed  when 
check  given.  100/258  (2,  3)  (28  S. 
E.  24). 

Conditional  sale,  Act  of  1883  prohibiting 
the  disposing  of  property  held  under, 
and  subjecting  offender  to  trial  in 
county  of  his  residence,  unconstitu- 
tional as  applied  to  a  case  where  it 
affirmatively  appears  that  offense  was 
committed  in  some  other  county. 
94/766   (2)    (22  S.   E.  57).     See  §  722. 

Corporation:    Where    evidence    shows 
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that  treasurer  of  a  corporation  took 
possession  of  notes  executed  by  it,  by 
virtue  of  his  official  position,  and  sub- 
sequently d;scounted  them  and  de- 
posited the  proceeds  to  his  personal 
account  in  banks  outside  the  county 
in  which  the  corporation  had  its  prin- 
cipal place  of  business,  and  failed  to 
account  for  the  funds,  the  venue  was 
properly  laid  in  the  county  where  the 
corporation  had  its  principal  place  of 
business,  and  where  the  treasurer  ob- 
tained possession  of  the  notes  and 
presumptively  formed  the  criminal 
intent.  11  App.  427,  428  (2)  (75  S. 
E.  512). 

Cotton:  Where  one  who  has  bought 
for  cash  certain  cotton  fails  to  pay 
for  it  and  contracts  to  sell  it  to  a 
third  person,  and  delivers  it  to  a 
carrier  in  one  county,  consigned  to 
his  own  order,  to  be  shipped  into  an- 
other county,  and  attaches  the  bill  of 
lading  to  a  draft  for  the  purchase 
price,  drawn  by  him  upon  that  per- 
son and  payable  to  a  bank  in  the  lat- 
ter county,  in  which  county  the  draft 
is  paid  to  the  bank  and  the  bill  of 
lading  delivered  to  the  drawee,  the 
person  thus  disposing  of  the  cotton 
can  be  prosecuted  in  the  latter 
county.  12  App.  576  (1)  (77  S.  E. ' 
1132). 

Cruelty  to  animals,  where  one  is 
charged  with,  and  it  appears  that  dur- 
ing the  time  the  cruel  treatment  took 
place  the  accused  had  the  animals  in 
three  different  counties,  but  it  is  not 
shown  in  which  county  the  acts  of 
cruelty  were  committed,  the  venue  is 
not  proved.  12  App.  364  (77  S.  E. 
183). 

Evidence  tending  strongly  and  decidedly 
to  show  that  offense  committed  in 
county,  and  none  contra,  venue  suffi- 
ciently established.  107/666  (3)  (33 
S.  E.  630).  Hearsay  admissible  to 
show  location  of  county  line.  70/718. 
Though  slight,  sufficient  where  no 
conflicting  evidence.  76/658;  62/299. 
Conflicting,  but  preponderating  in 
favor  of  venue,  verdict  of  guilty  not 
set  aside.  62/363;  80/512  (5  S.  E.  506). 
Evidence  to  show  venue  may  be  cir- 
cumstantial as  well  as  direct.  11/615; 
62/59;  76/658;  86/220  (11  S.  E.  653);  2 
App.  413  (1,  2)  (58  S.  E.  549);  6  App. 
390  (1)  (65  S.  E.  42).  Circumstantial 
evidence  may  be  sufficient  to  establish 


venue;  but  fact  that  defendant  lived  in 
county  in  which  crime  committed  and 
was  at  home  part  of  day  of  crime  not 
sufficient.  6  App.  16  (2)  (64  S.  E. 
112).  Stolen  animal  last  seen  in 
county  of  prosecution  may  be  suffi- 
cient to  establish  venue.  6  App.  390 
(2)  (65  S.  E.  42);  9  App.  208  (1)  (70 
S.  E.  1019);  and  see  66/754.  City 
court  of  Tifton  having  jurisdiction 
over  city  of  Tifton,  proof  that  offense 
committed  in  church  located  "in  edge 
of  Tifton"  sufficiently  establishes 
venue.  124/62  (52  S.  E.  81).  Proof 
that  crime  committed  at  street  inter- 
section, without  more,  insufficient. 
124/63  (52  S.  E.  82);  8  App.  535  (69 
S.  E.  1084).  Where  accused  is  on 
trial  in  recorder's  court  for  the  viola- 
tion of  municipal  ordinance  it  is  not 
sufficient  to  show  that  the  matter  un- 
der investigation  took  place  at  "Ponce 
De  Leon  Park,"  it  not  appearing 
whether  or  not  the  place  so  desig- 
nated is  within  the  city.  124/78  (52 
S.  E.  298).  Proof  that  crime  com- 
mitted in  town  or  city,  not  sufficient 
proof  of  venue  to  give  jurisdiction  to 
court  whose  jurisdiction  co-extensive 
with  county.  4  App.  842  (1)  (62  S.  E. 
569);  and  see  7  App.  14  (65  S.  E. 
1079);  65/754;  119/745  (47  S.  E.  193); 
106/119  (32  S.  E.  23).  Venue  of  case 
under  city  ordinance  sufficiently 
proved  by  evidence  that  offense  com- 
mitted at  home  of  defendant  and  that 
his  home  was  in  named  city;  pre- 
sumed city  in  this  State.  9  App.  500 
(2)  (71  S.  E.  765).  Trial  being  in 
superior  court  of  Franklin  County, 
evidence  showing  crime  committed  on 
place  of  a  named  person  in  Franklin 
County  indicates  venue  in  Franklin 
County,  Georgia,  and  not  in  a  county 
of  the  same  name  in  another  State. 
114/272  (1)  (40  S.  E.  233) ;  129/731  (2) 
(59  S.  E.  782).  "In  this  county"  suf- 
ficient testimony  of  venue,  when  trial 
in  county  where  offense  alleged  to 
have  been  committed.  116/272  (2) 
(42  S.  E.  468).  Evidence  of  witness 
that  he  was  standing  "about  fifty 
yards  from  them  on  public  road  in 
this  county,"  not  sufficient.  113/271 
(2)  (38  S.  E.  858);  see  90/472  (16  S. 
E.  102);  110/270  (34  S.  E.  563).  Proof 
that  defendant  was  assaulted  in  resi- 
dence and  that  he  lived  in  certain 
county  sufficiently  established   venue. 
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119/305    (4)    (46    S.    E.    436).      Where 
defendant  was  on  trial  for  beating  and 
maltreating     a     horse     and     evidence 
showed    that    horse    was    taken    from 
stable  in  named  county  in  the  morn- 
ing and  returned  in  the  evening,  weak 
and   staggering^    there   being   no   evi- 
dence to  disclose  in  what  county  the 
route  pursued  lay,  the  venue  was  not 
sufficiently     proved.      69/768.      Where 
question  is  whether  a  fraudulent  con- 
version took  place  in  Bulloch  County 
and  one  witness  who  was  not  present 
at  the  conversion  testified  to  several 
circumstances,    adding,    "was    in    Bul- 
loch County,"  the  venue  was  not  suf- 
ficiently   proved.       57/367.      The    evi- 
dence   shows    that    the   offense   was 
committed  at  a  point  on   the  bridge 
which    connects    Georgia    with    South 
Carolina,  and  on  the  Georgia  side  of 
the   main   current   or   channel   of   the 
river,  as  said  current  or  channel  was 
located   when   it   was  originally   fixed 
and  established  as  the  boundary  line 
between  the  two  States.     The  venue 
was  thus  fully  proved.    10  App.  13  (3) 
(72  S.  E.  600).     No  error  here  in  re- 
opening case   for  further  evidence  as 
to  venue.     12  App.  104  (76  S.  E.  765). 
See  Proof  of  venue. 
Homicide,  where  one  on  trial  for,  con- 
tended   that    deceased    was    shot    and 
killed   in  adjoining  county  and   State 
contended  that  both  the  accused  and 
deceased   were   in   county   of   trial   at 
time  of  homicide,  not  error  to  charge 
that  venue  was  in  county  where  mor- 
tal wound  was  inflicted.     136/163    (5) 
(71   S.   E.   128).     Evidence  ordinarily 
need  not  show  where  deceased  died. 
34/78. 
Larceny  committed  in  one  county  and 
goods      removed      to     another,      ac- 
cused may  be  tried  in  either  county. 
114/918  (2)   (41  S.  E.  55);  118/306  (2) 
(45  S.  E.  395);  123/143  (51  S.  E.  279); 
and  see  14/423.     Evidence  authorizing 
a  finding  that  the  accused  was  in  a 
particular     county       entrusted     with 
money,  and  that  he  thereafter  fraud- 
ulently converted  the  same  to  his  own 
use,  is  sufficient  to  warrant  a  finding 
that  the  conversion  took  place  in  that 
county,    when    there    is    no    evidence 
showing  that  he  ever  left  the  county, 
or  tending  to  establish  the  fact  that 
the  conversion   was  made  beyond  its 
limits.     112/392  (6)  (37  S.  E.  762).     It 


appearing  that  the  defendant  was  en- 
trusted    with     money     in      Madison 
County,  for  a  purpose  to  be  performed 
in   that  county,  and  it  not  appearing 
that  he  ever  brought  any  of  the  same 
into  Clarke  County  and  that  demand 
was     made     upon    him     in    Madison 
County,  and  that  in  response  to  such 
demand  he  failed  to  deliver  the  money 
or    pay   the    value    thereof,    he    could 
not  legally  be  tried  for  the  offense  in 
Clarke   County,   though   a  subsequent 
demand   and   failure   to   pay  occurred 
in  that  county.     1  App.  532  (2)   (57  S. 
E.  989).    See  Stealing. 
Mail,  venue  of  crime  committed  by,  is 
point    where     matter     delivered     and 
takes     effect.       Applied    to    sale    of 
whiskey  by  mail.  4  App.  588  (2-c)  (62 
S.  E.  117);  but  see  133/353  (65  S.  E. 
448). 
Mortgage:      In    a    prosecution    for    the 
fraudulent    sale    of    mortgaged    prop- 
erty, the  place  of  sale  fixes  the  venue. 
7   App.   57    (2)    (66   S.   E.   22);   69/743. 
There  being  an  entire  lack  of  evidence 
as   to   where   crime   of   selling   mort- 
gaged  property   was   committed,   new 
trial  granted.     121/196  (48  S.  E.  912); 
see  §  1101(a). 
New   county  created   from   territory   of 
old   one,   courts   of  latter  cannot   try 
case    for    offense    committed    within 
limits  of  new  county  before  its  organi- 
zation.    Papers  returned  to  old  must 
be   transferred    to    new.      125/753    (l) 
(54  S.  E.  683);  124/801  (53  S.  E.  384). 
See   §   829,   et   seq.,    Civil   Code,   and 
notes. 
Proof  of  venue  essential  to  conviction. 
48/43;  68/827;  73/126;  82/205   (8  S.  E. 
184);    92/47    (17    S.    E.    1006);    105/831 
(31    S.    E.    542),    834    (31    S.   E.  754); 
118/83  (1)    (44  S.  E.  827);  5  App.  664 
(63  S.   E.  671).     And  must  be  estab- 
lished   beyond    a    reasonable    doubt. 
56/36;   65/331,   754;   113/271   (1)    (38  S. 
E.  858);  121/142  (1)   (48  S.  E.  90ft>;  2 
App.  413  (1,  2)   (58  S.  E.  549);  4  App. 
260  (1)   (61  S.  E.  234);  7  App.  471  (2) 
(67  S.  E.  108),  472  (1,  2)  (67  S.  E.  109); 
2  App.  730  (2)   (59  S.  E.  20).     Result 
of  failure  sufficiently  to  prove  venue 
will  be   new  trial.     102/571   (27   S.   E. 
678);    110/911    (3)    (36    S.    E.    297);    1 
App.   134    (57   S.   E.   969);   9   App.   169 
(70  S.  E.  891),  584  (2)   (71  S.  E.  945); 
124/63   (52   S.   E.  82).     Failure  to  es- 
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tablish  venue  may  be  raised  before 
Supreme  Court  under  general  assign- 
ment of  error  that  verdict  contrary  to 
law  and  the  evidence  though  no  ques- 
tion raised  in  lower  court.  123/502 
(51  S.  E.  505);  see  68/827;  73/126; 
92/47,  48  (17  S.  E.  1006);  see  Assign- 
ment of  error.  But  see  §  1101  (a). 
Court  may  re-open  case  to  hear  proof 
of  venue.  80/468  (5  S.  E.  503).  To 
convict  for  violation  of  municipal  or- 
dinance, necessary  to  show  offense 
was  committed  within  limits.  126/577 
(4)  (55  S.  E.  499).  Where  petition 
for  certiorari  from  municipal  court 
shows  that  there  was  no  proof  of 
venue  in  trial,  judge  should  sanction 
petition.  1  App.  285  (57  S.  E.  969); 
but  see  §  792  (a)-    See  Evidence. 

Receiving  stolen  goods:  Venue  suffi- 
ciently shown  if  proved  that  defend- 
ant received  goods  in  county  of  trial. 
75/253. 

Residence  of  accused,  irrelevant  as  to 
venue.  123/494  (51  S.  E.  501).  If  the 
defendant  reside  in  the  county  where 
the  offense  was  committed,  the 
"proper  court"  of  that  county  which 
has  jurisdiction,  though  a  city  court, 
is  where  the  defendant  can  be  tried. 
85/348  (4)   (11  S.  E.  659).     Statement 


of  victim  of  assault  that  she  lived  in 
certain  county  was  immaterial  in  the 
fixing  of  the  venue.  11  App.  411,  414 
(75  S.  E.  494). 

Robbery,  venue  of,  county  in  which 
captors  reduce  money  to  their  exclu- 
sive possession.    90/316  (17  S.  E.  273). 

State  line,  where  one  shoots  at  another 
across,  person  shot  at  being  in  this 
State,  accused  may  be  convicted  in 
this  State  of  crime  of  shooting  at  an- 
other.   92/41  (17  S.  E.  984). 

Stealing  from  railroad  car  being  the 
charge,  theft  should  be  shown  to  have 
been  committed  in  county  of  trial; 
carrying  goods  into  such  county  not 
sufficient.  105/743  (31  S.  E.  749);  3 
App.  659  (60  S.  E.  328). 

Sufficiency  of  venue,  when  facts  undis- 
puted, question  of  law  for  the  court. 
11/253. 

Swindling:  The  venue  for  a  prosecu- 
tion for  cheating  and  swindling  is  in 
the  county  where  the  advance  is  re- 
ceived. It  follows  that  where  the  ac- 
cusation lays  the  venue  in  one  county, 
and  the  evidence  discloses  the  ad- 
vance to  have  been  received  in  an- 
other county,  the  evidence  does  not 
swpport  the  verdict.  126/556  (55  S. 
E.  488). 


§  30.  (§  30.)  Limitations  of  prosecutions.  Indictments  may  be  found 
and  filed  in  the  proper  courts,  as  follows : 

Cobb,   838. 

§§  792   (a).  1101   (a). 

1.  For  murder,  at  any  time  after  the  death  of  the  person  killed. 
§  60. 

2.  In  all  other  cases  where  the  punishment  is  death  or  perpetual  imprison- 
ment, within  seven  years  next  after  the  commission  of  the*  offense,  and  at 
no  time  thereafter. 

3.  In  all  other  felonies,  within  four  years  next  after  the  commission  of  the 
offense,  and  at  no  time  thereafter. 


Incest:  Testimony  of  woman  as  to  acts 
of  criminal  intimacy  barred  by  stat- 
ute, admissible  to  show  a  relationship 
presumed  to  continue.  110/150  (4) 
(35   S.   E.   161). 

Manslaughter,  where  indictment  is 
found  for,  statute  runs  from  death  and 


not  from  the  time  the  mortal  wound 
was  given.  1/222.  Where  one  is  on 
trial  for  murder,  the  prosecution  is 
not  barred  though  more  than  four 
years  have  elapsed  and  the  jury  finds 
accused  guilty  of  manslaughter.    Id. 
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4.  In  all  misdemeanors,  within  two  years  after  the  commission  of  the  of- 
fense, and  at  no  time  thereafter. 

§  1065. 


Abandonment:  Where  it  appears  that 
an  absent  father  has  for  the  two  years 
immediately  preceding  the  finding  of 
the  accusation  against  him,  failed  and 
refused  to  provide  for  his  dependent 
child,  the  time  when  the  original  sep- 
aration took  place  is  entirely  imma- 
terial. The  continuing  dependency  of 
the  child  vitalizes  the  offense,  and  the 
fact  that  the  absence,  and  even  the 
dependency,  began  more  than  two 
years  prior  to  the  accusation  affords 
no  ground  for  the  interposition  of  the 
statute  of  limitations.  10  App.  41  (72 
S.  E.  524). 

Accusation  in  city  court,  provision  as 
to  time  within  which  indictment  must 
be  found  is  applicable  to.  12  App. 
169  (2)   (76  S.  E.  1032). 

Bastardy,  in  prosecution  for,  statute  be- 
gins to  run  from  the  time  putative  fa- 
ther refuses  to  give  bond.  11  App.  760 
(2)    (76  S.  E.  72). 

Fornication,  error  to  charge  that  de- 
fendant could  not  be  convicted  of,  un- 
less offense  committed  within  two 
years,  the  defendant  being  on  trial  for 
seduction.     114/431   (2)   (40  S.  E.  324). 

Liquor,  one  tried  and  convicted  for  sell- 
ing, to  a  named  person  on  a  particular 
day  may  plead  this  conviction  in  bar 
of  a  prosecution  for  selling  liquor  to 
the  person  named  within  the  statutory 
period.  114/265  (2)  (40  S.  E.  234). 
On  indictment  for  sale  of  liquor, 
State  may  prove  sale  at  any  time 
within  two  years  previous  to  indict- 
ment.     105/783    (32    S.    E.    130);    see 


also  113/254  (1)  (38  S.  E.  738).  In 
trial  for  illegal  sale  of  liquor,  error 
to  admit  evidence  as  to  sale  more 
than  two  years  before  accusation  and 
charge  that  jury  might  consider 
transaction  as  a  circumstance  indicat- 
ing guilt.  121/580  (49  S.  E.  689). 
Presentment  charging  the  unlawful 
sale  of  liquor  supported  by  evidence 
of  sale  to  any  person,  within  statute 
of  limitations;  when  acquitted,  plea  of 
autrefois  acquit  proper  on  subsequent 
presentment  in  same  language. 
108/776  (33  S.  E.  653).  Several 
months  elapsing  between  finding  of 
indictment  and  trial,  testimony  that 
accused  sold  liquor  "within .  last  two 
years"  does  not  show  with  certainty 
that  the  sale  took  place  before  indict- 
ment. 11  App.  43  (2)  (74  S.  E.  621). 
An  indictment  charged  generally  the 
sale  of  intoxicating  liquor  in  a  named 
county  on  a  given  day.  It  was  not 
error  for  the  court  to  instruct  the 
jury  in  general  terms  that  if  they  were 
satisfied  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  accused 
sold  whisky  to  any  person  within  two 
years  prior  to  the  finding  of  the  bill 
of  indictment,  and  in  the  county  in 
which  the  same  was  found,  they 
ought  to  convict.  11  App.  801  (2)  (76 
S.  E.  159). 
Separate  commissions  of  offense,  State 
may  prove  as  many,  as  it  can  within 
the  statute  of  limitations,  where  ac- 
cused on  trial  for  misdemeanor.  7 
App.   570   (3)    (67   S.    E.   693). 


If  the  offender  shall  abscond  from  this  State,  or  so  conceal  himself  that  he 
can  not  be  arrested,  such  time  during  which  he  has  been  absent  from  the 
State,  or  concealed,  shall  not  be  computed  or  constitute  any  part  of  said  sev- 
eral limitations. 

Nor  shall  any  limitation  run  so  long  as  the  offender  or  offense  is  unknown. 

Cobb.  842. 

If  the  indictment  is  found  within  the  time  limited,  and  for  any  informality 
shall  be  quashed  or  nol.  pros'd,  a  new  indictment  may  be  found  and  prosecuted 
within  six  months  from  the  time  the  first  is  quashed  or  nol.  pros'd 

§§  801,  982,  1127. 


Digitized  by 


Google 


30 


PRELIMINARY  PROVISIONS. 


28 


Limitations  of  prosecutions. 


Absence  of  accused  from  State,  so  as  to 
prevent  statute  from  running,  evi- 
dence here  sufficient  to  show.  11  App. 
258  (1)   (74  S.  E.  1099). 

Arrest  judgment,  motion  to,  sustained 
where  indictment  showed  on  its  face 
that  offense  barred  and  no  exceptions 
alleged.     4/335. 

Assignment  of  error  on  ground  that 
time  of  commission  of  offense  was  not 
proved  must  specifically  raise  the 
point  since  the  enactment  of  the  Act 
of  August  21,  l&ll  (Acts  1911,  p. 
149).  10  App.  136  (72  S.  E.  934).  See 
§  1101  (a). 

Concealment  of  accused,  statute  sus- 
pended during.  68/832.  Concealment 
to  suspend  statute  not  satisfactorily 
proved  where  there  was  evidence  that 
within  the  statutory  period  the  ac- 
cused was  openly  upon  the  streets  of 
a  city  in  the  county  where  the  crime 
was  committed  and  could  have  easily 
been  arrested.  10  App.  366  (73  S.  E. 
413). 

Date  prior  to  indictment  and  within  pe- 
riod of  limitation  must  be  proved. 
125/278  (2)  (54  S.  E.  173).  Testimony 
that  the  defendants  sold  liquor  "with- 
in last  two  years"  does  not  show  with 
certainty  that  offense  was  committed 
before  indictment.  11  App.  43  (2)  (74 
S.  E.  621).  Pendency  of  similar  in- 
dictments for  like  offenses  covering, 
wholly  or  partially,  same  period  of 
time,  not  prevent  State  from  proving 
commission  of  offense  charged  within 
statute  of  limitations.  114/439  (7)  (40 
S.  E.  317);  see  also  108/776  (33  S.  E. 
653);  110/290  (34  S.  E.  1016).  Time 
alleged  need  not  be  strictly  proved, 
but  State  may  introduce  evidence  to 
show  any  time  within  statute,  except 
where  time  enters  into  nature  of  of- 
fense. 13/396;  11/54;  18/736;  80/714 
(6  S.  E.  273);  105/783  (32  S.  E.  130); 
113/254  (1)  (38  S.  E.  738);  108/776  (33 
S.  E.  653);  114/265  (1)  (40  S.  E.  234); 
120/485  (2),  497  (48  S.  E.  156);  121/155 
(1)  C48  S.  E.  907);  124/79  (1)  (52  S.  E. 
147);  4  App.  325  (1)  (61  S.  E.  409), 
832  (1)  (62  S.  E.  567);  9  App.  558  (2) 
(71  S.  E.  879).  Indictment  must  al- 
lege time  within  statute  of  limita- 
tions, but  on  trial,  date  may  be  es- 
tablished by  circumstantial  evidence. 
119/304  (1)  (46  S.  E.  436).  Month  re- 
ferred to  understood  to  be  of  current 


year,  unless  contrary  appears.  Id., 
304  (2)  (46  S.  E.  436).  Date  on 
which  offense  laid  is  immaterial,  un- 
less defendant,  before  pleading  to 
merits,  files  demurrer.  2  App.  392,  394 
(58  S.  E.  672).  If  indictment  alleges 
date  subsequent  to  finding  of  bill,  in- 
dictment will  be  held  bad  on  special 
demurrer  filed  before  pleading  to  mer- 
its; defect  not  ground  for  motion  in 
arrest.  103/5  (1)  (29  S.  E.  432).  On 
the  trial  of  one  indicted  for  running  of 
freight  trains  on  the  Sabbath  day,  it 
is  not  error  to  admit  evidence  of  any 
violation  of  the  law  prior  to  the  find- 
ing of  fht  indictment  and  within  the 
statute  of  limitations.  121/741  (1)  (49 
S.  E.  740);  88/787  (1)  (15  S.  E.  905). 
Where  an  indictment  charged  a  hus- 
band with  the  offense  of  whipping, 
beating  and  cruelly  maltreating  his 
wife,  there  was  no  error  in  allowing 
several  witnesses  to  testify  to  several 
distinct  beatings  within  two  years 
prior  to  the  indictment.     75/576. 

Evidence  leaving  time  of  acts  uncer- 
tain may  be  admitted  and  injury  in- 
structed not  to  consider  it  if  they  find 
acts  testified  to  were  committed  sub- 
sequent to  indictment.  125/278  (1) 
(54  S.  E.  173).  Where  crime  charged 
as  consisting  of  series  of  acts,  some 
within  and  some  without  statute,  evi- 
dence as  to  those  without  statute  ad- 
missible to  throw  light  on  intent.  11 
App.  427  (3)   (75  S.  E.  512). 

Exception  relied  on  to  prevent  a  bar, 
must  be  alleged  and  proven.  4/335; 
54/55.  Exceptions  to  bar  of  statute 
need  not  be  minutely  alleged  in  indict- 
ment; sufficient  if  stated  in  language 
of  this  section:  State  required  to 
show  only  prima  facie  case  as  to  ex- 
ceptions; offense  alleged  to  have  been 
unknown  shown  by  proof  that  it  was 
unknown  to  prosecutor.  2  App.  689 
(1,  2)  (59  S.  E.  4);  11  App.  258  (74 
S.  E.  1099).  Exceptions  to  prevent 
bar,  where  date  alleged  fixes  time 
without  period  of  limitations,  must  be 
alleged  and  proved.  7  App.  16  (1) 
(65  S.  E.  1077). 

Major  offense,  charged  in  indictment, 
statute  applies  to,  and  not  to  any 
minor  offense  included  therein. 
12/350;  75/474;  114/430  (l)  (40  S.  E. 
320). 

Municipal   ordinance,    no   limitation    to 
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prosecution  for  violation  of,  unless 
fixed  by  ordinance,  except  that  act 
constituting  violation  must  have  been 
committed  after  passage  of  ordinance. 
126/443  (1)   (55  S.  E.  230). 

New  indictments,  six  months  limita- 
tions as  to,  after  entry  of  nolle  prose- 
qui applies  also  to  presentments  and 
accusations.  4  App.  789  (5)  (62  S.  E. 
SOI). 

Particular  day  need  not  be  proved,  not 
error  to  charge.  128/17  (6)  (57  S.  E. 
83). 

Police  courts,  this  section  has  no  ap- 
plication to  prosecutions  in.  118/242 
(1)  (44  S.  E.  994). 

Presentment  arrests  the  running  of  the 
statute.     22/98. 

Unknown:  The  words  "or  offense" 
were  introduced  by  the  codifiers  and 


adopted  by  convention.  88/552  (15  S. 
E.  287).  Allegation  that  crime  un- 
known until  certain  date  sufficient, 
and  its  proof  presumptively  fixes  date 
when  statute  begins  to  run.  6  App. 
329  (2)  (64  S.  E.  1001);  see  2  App. 
689  (59  S.  E.  4);  11  App.  427  (3)  (75 
S.  E.  512).  Where  it  is  alleged  in  ac- 
cusation that  offense  was  unknown 
until  warrant  was  issued,  but  it  ap- 
peared without  contradiction  that  ac- 
cusation was  not  filed  within  statu- 
tory period  after  issuing  of  warrant, 
conviction  illegal.  12  App.  169  (76 
S.  E.  1032). 
Warrant,  issuance  of,  does  not  arrest 
running  of  statute;  indictment  must 
be  found  within  statutory  period.  12 
App.  169   (76  S.  E.  1032). 


Digitized  by 


Google 


§  31 


FIRST  DIVISION— ARTICLE  1. 


30 


Definition  of  a  crime. 


FIRST  DIVISION. 


Definition  of  a  Crime.    Persons  Capable  of  Committing. 
Persons  Punishable. 


ARTICLE  1. 
Definition  of  a  Crime. 

§  31.  (§  31.)  Definition  of  crime  or  misdemeanor.  A  crime  or  mis- 
demeanor shall  consist  in  a  violation  of  a  public  law,  in  the  commission  of 
which  there  shall  be  a  union  or  joint  operation  of  act  and  intention,  or  crim- 
inal negligence. 

Cobb,  779. 

§§    117,   32,   40,   61,   67. 


Abandonment  of  intent,  before  any 
criminal  act  committed  necessitates 
acquittal;  if  occurring  at  particular 
stage  of  criminal  act  may  warrant 
conviction  for  lesser  offense.  82/752 
(9  S.  E.  1108). 

Accident  or  misadventure  as  a  defense 
being  directly  involved,  it  was  error 
to  fail  to  instruct  jury  thereon,  even 
without  written  request.  10  App.  822 
174  S.  E.  285). 

Bigamy,  in  a  prosecution  for,  if  it  ap- 
pear to  the  satisfaction  of  the  jury 
that  the  defendant  honestly  believes 
that  the  first  marriage  had  been  dis- 
solved by  a  divorce  obtained  by  the 
other  spouse  and  had  been  reason- 
ably diligent  to  ascertain  the  truth, 
jury  would  be  authorized  to  infer  that 
there  was  no  joint  operation  of  act 
and  intent.  «  App.  696  (3)  (65  S. 
E.  792). 

Charge,  court's  refusal  to,  on  request, 
that  before  accused  could  be  found 
guilty,  there  must  be  a  joint  opera- 
tion or  union  of  act  and  intention,  or 
criminal  negligence,  not  error  where 
the  general  charge  gives  all  of  the 
essential  ingredients  of  the  particular 
offense.  5  App.  80  (4),  87  (62  S.  E. 
641). 

Cheating  and  swindling,  where  accused 


is  on  trial  for,  charge  of  this  section, 
without  more,  is  not  sufficient  com- 
pliance with  request  to  charge  that 
intention  is  an  essential  ingredient 
and  must  be  proved  beyond  a  rea- 
sonable doubt  and  that  it  must  ap- 
pear that  at  the  time  of  the  transac- 
tion it  was  the  intention  of  the  de- 
fendant to  cheat  and  defraud.  2  App. 
158  (2)  (58  S.  E.  374). 
Corpus  delicti,  proof  must  show,  in 
every  criminal  case.  1  App.  778  (57 
S.  E.  956);  125/741  (2)  (54  S.  E.  666); 
118/320  (45  S.  E.  376).  Where  de- 
fendant was  convicted  of  stealing 
shad,  evidence  that  a  barrel  contain- 
ing shad  had  been  broken  open  and 
that  defendant  was  apprehended  with 
two  shad  and  that  none  of  the  fish 
dealers  of  the  town  had  any  such  fish 
for  sale  sufficiently  proved  the  cor- 
pus delicti.  10  App.  29  (2)  (72  S.  E. 
599).  Where  the  charge  is  larceny 
from  the  house  by  stealing  goods 
from  a  wholesale  store,  the  corpus  de- 
licti is  not  established  without  proof 
that  the  goods  disappeared  by  steal- 
ing rather  than  by  sale  to  retail 
dealers  in  the  course  of  business. 
86/90  (1)  (13  S.  E.  282).  Proof  of 
corpus  delicti  as  corroborating  a  con- 
fession:   See  notes  to  §  1031.    Corpus 
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delicti  may  be  proved  by  circumstan- 
tial evidence:  See  notes  to  §  1010, 
catchword  Corpus  delicti 
"Criminal  cases"  refers  to  violations  of 
public  laws  and  not  local  laws  or  po- 
lice regulations.  4/509;  and  see 
109/169   (34  S.   E.   322). 

Criminal  negligence  implies  not  only 
knowledge  of  probable  consequences 
but  also  wanton  and  willful  disregard 
thereof.  4  App.  583  (2)  (62  S.  E. 
140).  Not  shown  as  to  one  who  uses 
every  means  for  safety  of  those 
whom  it  is  alleged  his  negligence  af- 
fected. Id.,  583  (3)  (62  S.  E."  140). 
One  having  dangerous  instrumental- 
ity on  his  premises  owes  duty  only 
to  those  likely  to  be  affected  thereby. 
Id..  583  (4)  (62  S.  E.  140).  Doctrine 
of  contributory  negligence  applied  to 
case  where  crime  was  charged  as  be- 
ing due  to  criminal  negligence.  Id 
583  (5,  6)  (62  S.  E.  140).  Evidence 
lacking  and  statement  of  accused  not 
authorizing  it,  error  to  charge  that 
criminal  negligence  would  supply 
place  of  intent.  121/587  (49  S.  E. 
688).  Criminal  negligence  cannot  be 
an  ingredient  of  the  offense  of  lar- 
ceny after  trust;  there  must  be  a  spe- 
cific intent  to  fraudulently  convert 
property  which  has  been  entrusted. 
12  App.  632  (1)  (77  S.  E.  1129). 
Though  charge  as  to  criminal  negli- 
gence is  not  accurate,  immaterial 
where  one  took  aim  at  another  and 
fired  and  killed  him;  negligence  has 
nothing  to  do  with  matter.  7/13. 
Criminal  negligence  of  railway  em- 
ployees:    See  §  117  and  notes. 

Drunkenness,  effect  of,  on  criminal  in- 
tent:   See  §  39  and  notes. 

Entrapped,  fact  that  the  accused  was, 
by  another  who  assisted  him  in  the 
commission  of  the  offense  and  who 
had  the  consent  and  approval  of  the 
victim,  not  bar  to  prosecution  if  ac- 
cused had  intention  and  did  enough 
to  complete  crime.  113/1037  (39  S  E. 
468). 

Evidence  here  did  not  show  criminal 
intent.  11  App.  34  (2)  (74  S.  E.  5*0); 
10  App.  142  (72  S.  E.  719). 

Ignorance  of  fact  may  negative  crim- 
inal intent;  where  one  is  prosecuted 
for  incumbering  personal  property 
held  under  a  conditional  purchase, 
it  is  necessary  to  show  that  mortgage 


was  given  with  intent  to  defraud;  ig- 
norance of  fact  that  title  was  re- 
served in  purchase  money  note  signed 
by  vendee  affords  defense.  118/274 
(45  S.  E.  245).  Ignorance  of  the  fact 
that  a  beverage  sold  by  the  defend- 
ant is  intoxicating  not  a  good  defense 
in  a  prosecution  for  the  violation  of 
the  prohibition  law.  6  App.  578,  580 
(65  S.  E.  333).     gee  Bigamy. 

Insanity:     See  §  33  and  notes. 

Larceny  of  hogs,  in  trial  for,  bona  fide 
intent  in  taking  under  claim  of  right 
excluded  by  charge,  error.  102/221 
(29  S.  E.  264).  Larceny  not  com- 
mitted by  subsequent  conversion, 
where  possession  was  obtained  law- 
fully, with  no  intent  at  that  time  to 
steal.     121/170   (4)    (48  S.   E.  965). 

Liquor,  municipal  ordinance  prohibit- 
ing keeping  of,  for  purposes  of  ille- 
gal sale,  is  not  void  as  punishing  a 
mere  intent  without  any  overt  act; 
the  keeping  of  liquor  is  an  overt  act. 
5  App.  9   (2)    (62  S.   E.  654). 

Malice:    See  notes  to  §§  61,  62. 

Modify  or  abolish  definition,  legislature 
may.     75/263. 

Mortgage,  intent  to  defraud  essential 
element  of  crime  of  giving,  on  prop- 
erty held  under  conditional  purchase: 
See  Ignorance. 

Municipal  ordinance,  violation  of,  is  a 
*4crime,"  and  punishment  by  confine- 
ment at  labor,  not  unconstitutional. 
124/701   (2),  709   (52  S.  E.  751). 

Riot,  joint  action  of  at  least  two  per- 
sons, with  common  intent,  must  be 
shown  to  constitute.  105/787  (2)  (31 
S.   E.  750). 

Tippling  house,  upon  the  trial  of  one 
charged  with  keeping  open,  on  Sab- 
bath day,  evidence  as  to  the  purpose 
lor  which  the  saloon  of  the  defendant 
was  opened  on  the  Sabbath  day  is 
material  on  the  question  whether  the 
intention  of  the  defendant  was 
wholly  innocent  because  such  open- 
ing was  made  for  a  necessary  pur- 
pose justified  by  law.  3  App.  313  (1) 
(59  S.  E.  916). 

Trespass  on  realty  as  defined  by  section 
217,  one  is  not  guilty  of,  who  bona 
fide  claims  to  be  true  owner  and  to 
be  entitled  to  possession  of  the  land, 
nor  can  the  agent  of  such  person  be 
convicted  of  this  offense  if  the  agent 
bona   fide   believes   that  his   principal 
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is  the  owner  and  is  entitled  to  the 
possession  of  the  land.  119/216  (46 
S.  E.  86).  Where  defendants  were 
tried  and  convicted  of  trespass  com- 
mitted by  hauling  sand  from  the  un- 
enclosed land  of  another,  and  the  ev- 
idence  showed   that   they   had   previ- 


ously hauled  sand  from  the  land  of 
this  person  without  objection  from 
him  and  that  in  the  particular  case 
they  had  the  consent  of  his  son  to 
haul  the  sand,  criminal  intent  was 
not  established.  6  App.  241  (64  S. 
E.  669). 


§  32.  (§  32.)  Intention,  how  manifested.  Intention  will  be  manifested 
by  the  circumstances  connected  with  the  perpetration  of  the  offense,  and  the 
sound  mind  and  discretion  of  the  person  accused. 

Cobb,  779. 

§§  32,  33,   2,  61,  67,  72. 


Burglary,  no  other  motive  appearing 
for  attempt  at,  near  midnight,  intent 
to  steal  may  be  inferred,  there  being 
valuable  effects  in  building.  81/736 
(2)    (8  S.  E.  420). 

Circumstantial  evidence,  rule  of,  that 
where  circumstances  are  consistent 
with  innocence,  accused  cannot  be 
convicted  should  be  given  in  charge 
where  the  intention  of  the  accused 
can  only  be  derived  from  circum- 
stances. 2  App.  730  (2)  (59  S.  E. 
20).  When  all  the  facts  relied  upon 
for  a  conviction  of  the  accused  are 
proved  by  direct  evidence  and  only 
the  intent  with  which  the  alleged 
criminal  act  was  committed  is  to  be 
inferred,  court  not  required  to  give 
in  charge  law  of  circumstantial  evi- 
dence. 11  App.  150  (3)  (74  S.  E. 
901).     See  §  1010  and  notes. 

Defraud,  intent  to,  not  presumed,  but 
is  a  matter  of  fact  to  be  determined 
by  the  jury.  11  App.  242  (74  S.  E. 
1100),  329   (75  S.   E.  338). 

Evidence  to  show  intent  not  sufficient 
in  this  case.     71/595. 

Gambling,  where  accused  is  on  trial  for 
renting  house  for  purpose  of,  stipu- 
lation in  lease  that  house  was  not 
to  be  used  for  such  purpose  would 
not  excuse  defendant  if  he  failed  to 
follow  up  a  clue  that  it  was  being  so 
used.     118/42,  44   (44   S.   E.   859). 

Jury,  question  of  intent  is  for,  and  ver- 
dict of  guilty  not  set  aside  where 
there  is  evidence  in  its  support. 
68/785. 

Kill,  intent  to,  as  presumed  from  use  of 
deadly  weapon:    See  Presumption. 

Knowledge  of  defendant  being  essential 
ingredient  of  offense,  that  knowledge 
must    be    actual;    constructive    notice 


by  public  record,  not  sufficient. 
55/660  (2). 
Presumption  obtains  that  every  person 
intends  natural  and  necessary  conse- 
quences of  his  acts.  29/608;  59/156; 
70/736;  83/54  (9  S.  E.  945);  7/13. 
Presumption  that  every  criminal  act 
is  criminally  intended,  though  such 
presumption  rebuttable.  68/289;  1 
App.  782,  784  (58  S.  E.  284).  Pre- 
sumption that  every  act  which  is  in 
itself  unlawful  was  criminally  in- 
tended. 1  App.  782,  784  (58  S.  E.  284). 
Presumption  that  one  intends  natural 
consequences  of  his  acts  is  a  rule  of 
circumstantial  evidence  applicable  to 
criminal  as  well  as  civil  cases.  12 
App.  601  (8)  (77  S.  E.  1072).  Where 
the  essential  question  in  a  civil  case 
was  whether  the  slayer  of  an  insured 
person  intended  to  kill,  a  request  to 
charge  that  such  an  intent  would  be 
presumed  from  the  use  of  a  deadly 
weapon  should  have  been  qualified  by 
providing  that  the  weapon  was  used 
in  a  manner  likely  to  produce  death. 
107/584  (1)  (34  S.  E.  113).  While  one 
is  presumed  to  intend  natural  and 
probable  consequences  of  his  acts, 
there  is  no  presumption  of  intention 
of  all  their  necessary  consequences. 
55/497  (1).  Presumption  of  intent  to 
kill  from  the  use  of  a  deadly  weapon 
does  not  arise  where  the  weapon  was 
hastily  "grabbed  up"  and  there  was 
nothing  to  show  its  character  except 
that  it  was  "a  piece  of  wood"  and 
caused  the  death.  108/384  (3)  (34  S. 
E.  2);  see  112/80  (37  S.  E.  120). 
While  it  is  presumed  that  the  accused 
intended  the  natural  consequences  of 
an  unlawful  act,  the  law  will  not  im- 
pute to  him  an  intention  to  produce  a 
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consequence  which  did  not  result.  12 
App.  540,  542  (77  S.  E.  879).  If  death 
ensues  from  a  wound  inflicted  by  a 
deadly  weapon  used  in  a  deadly  man- 
ner, the  law  presumes  that  the  person 
killing  was  possessed  of  a  specific  in- 
tention to  kill;  but  if  death  does  not 
ensue,  there  is  no  such  presumption. 
5  App.  659  (1-a)  (63  S.  E.  806);  85/131 
(11  S.   E.  620). 

Rape,  intent  to  commit,  may  be  shown 
by  circumstances:    See  notes  to  §  98. 

Statement  of  witness  that  he  intended 


,to  have  no  difficulty  admissible,  but 
jury  could  determine,  from  the  facts 
of  the  case,  that  the  intention  was  di- 
rectly opposite.  118/26,  28  (44  S.  E. 
851). 
Tippling  house,  the  law,  under  some  cir- 
cumstances, justifies  the  opening  of, 
on  the  Sabbath  day;  it  is  for  the  jury 
to  determine  from  the  circumstances 
in  the  particular  case  whether  the  in- 
tention of  the  defendant  was  innocent. 
3  App.  313,  315  (59  S.  E.  916). 


ARTICLE  2. 
Infants,  Lunatics,  Idiots,  and  Persons  Counseling  Them. 

§  33.  (§  33.)  Persons  who  are  considered  of  sound  mind.  A  person 
shall  be  considered  of  sound  mind  who  is  neither  an  idiot,  a  lunatic,  nor 
afflicted  by  insanity,  or  who  has  arrived  at  the  age  of  fourteen  years,  or  before 
that  age  if  such  person  know  the  distinction  between  good  and  evil. 

Cobb,  779. 

§§  32,  976,  978,  1038. 


Burden  of  proof  of  insanity  upon  pris- 
oner; evidence  must  be  sufficient  for 
the  reasonable  satisfaction  of  ttie 
jury.  8  App.  53,  54  (4)  (68  S.  E.  515). 
Presumption  in  favor  of  sanity  and 
defendant  must  show  insanity  with 
reasonable  certainty.  3/329;  45/190, 
280;  76/453;  56/463;  75/615.  Where 
one  seeks  to  avoid  deed  upon  the 
ground  of  insanity,  burden  is  upon 
him  to  establish  insanity  at  the  time 
deed  was  executed  but  if  habitual  in- 
sanity was  proved  previous  to  that 
time  the  presumption  is  that  it  con- 
tinued down  to  the  making  of  deed. 
7/484  (2).  Burden  upon  accused  to 
establish  insanity  by  a  preponderance 
of  the  evidence.  96/284  (5)  (22  S'.  E. 
570);  100/529  (5)  (28  S.  E.  246); 
113/772  (3)  (39  S.  E.  284);  123/500  (1) 
(51  S.  E.  506).  Charge  proper  which 
instructed  jury  that  if  accused  had 
shown  insanity  prior  to  homicide, 
presumption  would  be  that  he  con- 
tinued insane  and  burden  would  be 
upon  State  to  show  to  reasonable  sat- 
isfaction of  jury  that  accused  was 
sane  at  time  of  homicide.  123/500  (2) 
6   Ga   Code— 3 


(51  S.  E.  506);  75/614  (4). 

Charge  that  if  jury  had  reasonable 
doubt  of  guilt,  they  should  acquit  and 
refusal  to  charge  that  if  they  had  rea- 
sonable doubt  of  sanity,  they  should 
acquit,  upheld.  45/225;  76/453,  463. 
Charge  on  insanity  should  not  have 
been  limited  to  right  and  wrong  test, 
but  on  request  should  have  been  ex- 
tended to  incapacity  to  form  criminal 
intent.  9  App.  274  (2)  (70  S.  E.  1128). 
Charge  instructing  jury  fully  as  to  in- 
sanity as  a  defense  and  as  to  the  de- 
gree thereof  which  will  excuse,  not 
erroneous  because  request  to  charge 
language  used  by  way  of  argument 
by  text-writers  and  reviewing  judges 
as  to  variety  of  forms  and  difficulty 
of  distinguishing  partial  from  com- 
plete insanity  is  refused.  137/86,  88 
(5,  5-a)  (72  S.  E.  949);  and  see  Id.,* 
(9,  10). 

Child:  Where  father  of  accused  was 
engaged  in  a  common  fist  fight  with- 
out weapons  on  either  side,  accused 
shot  and  killed  his  father's  antagonist; 
though  accused  was  but  thirteen  or 
fourteen    years    old,     his     conviction 
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of  voluntary  manslaughter  upheld. 
32/496.  New  trial  not  granted  defend- 
ant because  of  youthful  incapacity 
where  the  evidence  is  not  definite  that 
he  was  fourteen  years  of  age  or  over, 
but  strongly  points  to  such  being  the 
fact  and  is  clear  as  to  his  understand- 
ing of  the  distinction  between  good 
and  evil.  65/152.  Where  accused  was 
between  the  ages  of  fourteen  and  ten, 
court  after  reading  this  section  to 
jury  is  not  bound  to  go  further  and 
charge,  in  the  absence  of  request,  that 
jury  must  find  that  defendant  knew 
the  distinction  between  right  and 
wrong.  89/188  (15  S.  E.  32).  The 
charge  of  the  court  here  properly  left 
to  the  jury  the  determination  of  the 
age  and  development  and  the  mental 
capacity  of  the  accused.  91/15  (16  S. 
E.  207);  93/200  (18  S.  E.  823);  125/101 
(2)  (53  S.  E.  607).  Presumptively, 
boy  under  fourteen  incapable  of  com- 
mitting rape.  93/531  (21  S.  E.  54). 
A  person  between  the  ages  of  10  and. 
14  years  cannot  be  convicted  of 
crime  unless  he  was  capax  doli  and 
burden  of  proof  is  upon  the  State. 
100/63  (1)  (26  S.  E.  845).  There  be- 
ing no  evidence  to  show  the  age  of 
accused,  he  is  presumptively  capable. 
100/62  (25  S.  E.  844);  124/136  (2)  (52 
S.  E.  156).  Minor  over  ten  years  old 
may  be  convicted  under  Labor  Con- 
tract Act  of  1903  (§  715)  though  con- 
tract for  services  made  by  him  not  en- 
forceable. 124/19  (2)  (52  S.  E.  79). 
This  section  relates  to  mental  capac- 
ity, but  by  analogy  is  applicable  also 
to  physical  strength;  jurors,  who  saw 
the  child  could  determine  whether 
she  was  "a  child"  under  section  758. 
1  App.  292,  294  (57  S.  E.  992).  Where 
accused  was  between  the  ages  of  ten 
and  fourteen,  the  court  should  have 
charged,  upon  request,  that  the  bur- 
den of  proving  capacity  rests  upon 
the  State;  charge  here  as  to  reason- 
able doubt  of  defendant's  ability  to 
distinguish  between  right  and  wrong 

♦  as  basis  for  acquittal  did  not  comply 
with  request.  12  App.  722  (1)  (78  S. 
E.  352).    See  also  §  34  and  notes. 

Definition  of  general  insanity  as  impair- 
ment of  intellect  rendering  person 
unable  to  know  right  from  wrong,  not 
error,   where  no  evidence   as  to  spe- 

'.    cial  dementia  or  delusion.     96/284  (2) 


(22  S.  E.  570). 

Delusion,  as  to  existence  of  fact  which 
would  be  immaterial  if  it  did  exist,  no 
excuse.  31/478;  64/454.  Delusion 
overmastering  the  will  is  exception  to 
rule  that  one  who  knows  right  from 
wrong  is  responsible,  if  act  connected 
with  the  delusion.  3/310;  103/619 
(2)  (30  S.  E.  550);  105/746  (1)  (31  S. 
E.  764);  123/500  (3)  (51  S.  E.  506). 
See  Right  and  wrong. 

Disposition  of  persons  acquitted  on 
ground  of  insanity:  See  §  977  and 
notes. 

Drug,  if  mania  or  insanity,  though  caused 
by  use  of,  be  permanent  and  fixed  in 
character,  so  as  to  destroy  the  knowl- 
edge of  right  and  wrong,  the  person 
laboring  under  such  infirmity  is  not 
responsible.      137/115   (1)    (72    S.    E. 


Drunkenness,  insanity  caused  by:  See 
notes  to  §  39,  catchword  Insanity. 

Evidence  to  show  weak  mind  not  ad- 
missible, where  admitted  that  accused 
was  not  an  idiot,  or  lunatic,  or  insane. 
128/67  (1)  (57  S.  E.  227).  Not  rele- 
vant to  ask  expert  witness  for  State 
whether,  in  his  opinion,  a  physician 
who  treated  defendant  for  insanity 
and  cured  him  could  tell  what  pro- 
duced it.  137/115  (2)  (72  S.  E.  922). 
Opinion  of  sheriff  as  to  mental  con- 
dition of  prisoner  admissible  where 
facts  recited.  Id.,  (4).  See  General 
reputation,  Subsequent  conversation, 
Weak  mind.  Opinion  evidence  gen- 
erally: See  notes  to  §  1047.  Opinion 
of  experts:     See  notes  to  §  1048. 

Exception  to  rule  stated  in  charge  fav- 
orably to  accused,  no  cause  for  new 
trial.     129/717  (6)    (59  S.  E.  816). 

Express  malice.  State  may  prove,  to  re- 
but defense.     31/424. 

General  issue  covers  defense  of  insan- 
ity at  time  act  committed,  in  absence 
of  special  plea;  and,  while  it  may  not 
be  necessary  for  judge  to  explain  na- 
ture and  purpose  of  such  plea,  doing 
so  is  no  cause  for  new  trial  if  jury 
instructed  to  consider  mental  condi- 
tion since  act  on  determining  condi- 
tion at  time  of  act.  96/284  (1)  (22  S. 
E.  570). 

General  reputation  of  accused  for  in- 
sanity, evidence  as  to,  not  admissible. 
58/296;  31/424. 

Intent,   insane   person   cannot   have,   in 
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legal  sense.     38/507.     See  Charge. 

Intermittent  insanity:  See  notes  to 
§  35. 

Lucid  intervals:     See  notes  to  §  35. 

Presumption:     See  Burden  of  proof. 

Rape,  assault  with  intent  to,  being 
charge,  circumstances  under  which 
act  committed  together  with  previous 
history  of  accused  clearly  established 
insanity.  9  App.  274  (l)  (70  S.  E. 
1128). 

Reasonable  doubt  of  sanity,  charge 
that  if  whole  evidence  in  the  case 
sufficient  to  generate,  accused  should 
be  acquitted,  upheld.  42/10;  and  see 
96/384  (5)  (22  S.  E.  570);  75/614  (4). 
Sanity  need  not  be  established  to  the 
exclusion  of  reasonable  doubt.  75/615. 
See  Charge. 

Right  and  wrong,  if  accused  can  distin- 
guish    between,     he    is    responsible; 


otherwise,  not.  3/310;  31/424;  45/58, 
190,  280;  42/10;  58/296;  65/152;  47/D53. 
Ability  to  distinguish  between  right 
and  wrong,  test  of  criminal  responsi- 
bility; exception  in  case  of  one  who 
can  so  distinguish,  but  who  acts  under 
delusion,  in  consequence  of  which, 
and  without  criminal  intent,  the  will 
is  overmastered.  2  App.  254  (3,  4), 
258,  259  (58  S.  E.  532),  and  cit.;  137/115 
(5)   (72  S.  E.  922).    See  Charge. 

Special  plea:    See'  General  issue. 

Subsequent  conversation  with  prisoner 
not  admissible  to  prove  insanity  at 
the  time  of  the  homicide.    31/424  (1). 

Trial,  plea  of  insanity  at  time  of:  See 
§  976  and  notes. 

Weak  'mind,  fact  that  accused  has,  im- 
material when  admitted  that  he  is  nei- 
ther idiot,  lunatic,  nor  insane  person. 
7/3.    See  Evidence. 


§  34.  (§  34.)  Infant  under  the  age  of  ten  years.  An  infant  under  the 
age  of  ten  years,  whose  tender  age  renders  it  improbable  that  he  should  be 
impressed  with  a  proper  sense  of  moral  obligation,  or  be  possessed  of  suffi- 
cient capacity  deliberately  to  have  committed  the  offense,  shall  not  be  con- 
sidered or  found  guilty  of  any  crime  or  misdemeanor. 

Cobb,  779. 

See  notes   to  §   33,   catchword   Child.  cipal.     80/127  (4  S.  E.  268). 

Receiving  stolen   goods,   one   convicted  Witness,  competency  of  child  as,  does 

of,  from  infant  incapable  of  commit-  not    depend    on    capacity    to    commit 

ting  crime,  should  be  punished  as  prin-  crime.    61/35,  36. 

§  35.  (§  35.)  Lunatics.  A  lunatic  or  person  insane,  without  lucid  inter- 
vals, shaH  not  be  found  guilty  of  any  crime  or  misdemeanor  with  which  he 
may  be  charged :  Provided,  the  act  so  charged  as  criminal  was  committed  in 
the  condition  of  such  lunacy  or  insanity ;  but  if  a  lunatic  has  lucid  intervals 
of  understanding,  he  shall  answer  for  what  he  does  in  those  intervals  as  if 
he  had  no  deficiency. 

Cobb,  779. 

§§   2,  978,  999   (3). 


excuse  for  crime,  unless  at  time 
of  commission  of  act  defendant  was 
incapable  of  knowing  whether  it  was 
right  or  wrong.  2  App.  254  (3)  (58 
S.  E.  532). 


See  §  33  and  notes. 

Lucid  interval,  insane  person  responsi- 
ble for  crime  committed  during. 
119/433   (6)    (46  S.   E.  677). 

Intermittent  insanity,  caused  by  phys- 
ical weakness  or  nervous  disorders,  no 

§  36.  (§  36.)  Idiots.    An  idiot  shall  not  be  found  guilty  or  punished  for 
any  crime  or  misdemeanor  with  which  he  may  be  charged. 
Cobb,  779. 


Cited    and    applied.     105/703,   708    (32 


S.   E.   160);  9  App.   274,  285   (70  S. 
E.  1128). 
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Married  women  acting  under  threats.     Drunkenness. 

§  37.  (§  37.)  Their  counselors  and  instigators.  Any  person  counsel- 
ing, advising,  or  encouraging  an  infant  under  the  age  of  ten  years,  a  lunatic, 
or  an  idiot  to  commit  an  offense,  shall  be  prosecuted  for  such  offense,  when 
committed,  as  principal;  and  if  found  guilty,  shall  suffer  the  same  punish- 
ment as  would  have  been  inflicted  on  said  infant,  lunatic,  or  idiot,  if  he  had 
possessed  discretion  and  been  found  guilty. 

Cobb,  779. 
§   999    (3). 

Applied.    118/48  (2)*  (44  S.  E.  805). 


ARTICLE  3. 
Married  Women  Acting  under  Threats. 

§  38.  (§  38.)  Married  women,  if  coerced,  not  punishable.  A  mar- 
ried woman,  acting  under  the  threats,  command,  or  coercion  of  her  husband 
shall  not  be  found  guilty  of  any  crime  or  misdemeanor  not  punishable  by 
deafh  or  perpetual  imprisonment ;  and,  with  this  exception,  the  husband  shall 
be  prosecuted  as  principal,  and,  if  convicted,  shall  receive  the  punishment 
which  otherwise  would  have  been  inflicted  on  the  wife,  if  she  had  been 
found  guilty:  Provided,  it  appears,  from  all  the  facts  and  circumstances  of 
the  case,  that  violent  threats,  command,  and  coercion  were  used. 

Cobb,  779. 

§   41. 

Husband  not  criminally  liable  for  wife's  Presence  of  husband  at  time  act  corn- 
offenses,  unless  he  aids,  procures,  or  mitted  not  sufficient  to  show  coer- 
acquiesces  in  their  commission.  9  cion.  92/49  (18  S.  E.  186);  see  115/385, 
App.  470   (71   S.   E.  755).  393   (41  S.  E.  622). 


ARTICLE  4. 
Voluntary  Drunkenness. 

§  39.  (§  39.)  Voluntary  drunkenness  no  excuse.  Drunkenness  shall 
not  be  an  excuse  for  any  crime  or  misdemeanor,  unless  such  drunkenness  was 
occasioned  by  the  fraud,  artifice,  or  contrivance  of  another  person,  for  the 
purpose  of  having  a  crime  perpetrated ;  and  then  the  person  so  causing  said 
drunlenness,  for  such  malignant  purpose,  shall  be  considered  a  principal,  and 
suffer  the  same  punishment  as  would  have  been  inflicted  on  the  person  com- 
mitting the  offense,  if  he  had  been  possessed  of  sound  reason  and  discretion. 

Cobb,  779. 
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FIRST  DIVISION— ARTICLE  5. 


§40 


Misfortune  or  accident. 


Applied.  17/146  (4);  55/31  (3); 
139/594  (77  S.  E.  875). 

Charge  on  this  section  not  given,  held 
not  error,  no  request  therefor  having 
been  made.  91/204  (1)  (18  S.  E.  305). 
Charge  that  voluntary  drunkenness 
no  excuse  for  crime  but  that  jury 
could  consider  drunkenness  like  any 
other  fact  to  illustrate  intent  and  mo- 
tive and  otherwise  shed  light  upon  the 
transaction,  not  error.  137/523  (5), 
528  (73  S.  E.  826). 

Evidence,  as  to  fact  of  drunkenness,  ad- 
missible, not  to  excuse,  but  to  throw 
light  on  the  transaction.  93/1  (18  S. 
E.  992);  12  App.  Ill  (3)  (76  S.  E. 
1047);  29/594;  34/354;  25/527;  49/211; 
68/612;  but  see  59/1*4;  68/697.  Opin- 
ion of  witness,  based  on  stated  facts, 
as  to  whether  accused  drunk,  admis- 
sible where  fact  of  drunkenness  rel- 
evant.    31/466;   53/368. 

Drunkenness,  to  negative  intent  to  kill, 
must  be  such  as  negatives  intent  to 
shoot.     59/154;   68/614;   55/31. 

Insanity,  one  cannot  excuse  offense 
committed  while  voluntarily  drunk  on 
ground  of,  if,  when  sober,  he  could 
distinguish  between  right  and  wrong. 
76/452;  31/424.  If  permanent,  so  as 
to  destroy  all  knowledge  of  right  and 
wrong,  accused  not  responsible. 
45/225;  76/453;  137/115  (1)  (72  S.  E. 
922). 


Intent,  presumption  that  one  has,  to  do 
the  deed  he  does  and  to  accomplish 
its  natural  consequences,  as  applica- 
ble to  a  drunk  man  as  to  &  sober 
man.  29/608;  59/156;  12  App.  Ill  (3) 
(76  S.  E.  1047).  While  lack  of  intent 
to  steal  may  be  inferred  from  drunk- 
enness, still,  if  intent  is  present, 
drunkenness  is  no  excuse,  though  in- 
tent caused  by  drunkenness.  9  App. 
863  (2)   (72  S.  E.  446). 

Intention  to  get  drunk,  no  defense  that 
accused  did  not  have,  and  that  drunk- 
enness was  caused  by  the  drinking  of 
an  amount  of  impure  whiskey  which 
would  not  have  caused  drunkenness 
if  the  whiskey  had  been  good.  118/316 
(8)   (45  S.  E.  396). 

Manslaughter,  crime  of  murder  not  re- 
duced to,  because  passion  of  defend- 
ant due  wholly  to  drunken  condition. 
83/45  (9  S.  E.  945). 

Presumption:     See  Intent. 

Stealing  ride  on  train,  drunkenness  no 
defense  against  prosecution  for. 
119/559  (46  S.  E.  837). 

Thirst  for  liquor,  caused  by  habitual 
drinking,  though  inordinate  and  al- 
most  irresistible,    no   excuse.     31/424. 

Voluntarily  drunk,  one  regarded  as  be- 
ing, who  took  liquor  from  another 
who  had  no  purpose  to  induce  him  to 
commit  crime  but  gave  him  liquor  in 
social  way.     91/740  (17  S.  E.  1019). 


ARTICLE  5. 
Misfortune  or  Accident. 

§  40.  (§  40.)  Misfortune  or  accident.  A  person  shall  not  be  found 
guilty  of  any  crime  or  misdemeanor  committed  by  misfortune  or  accident,  and 
where  it  satisfactorily  appears  there  was  no  evil  design,  or  intention,  or  cul- 
pable neglect. 

Cobb,  779. 

§§  31,  117. 


Charge*  court  properly  read  this  sec- 
tion in,  where  defense  of  homi- 
cide by  misadventure  or  accident  was 
involved.  138/815  (2)  (76  S.  E.  361). 
Charge  on  this  section  not  required 
where  neither  the  evidence  nor  the 
prisoner's  statement  raised  the  theory 


of  accident  or  misadventure.  12  App. 
Ill,  116  (76  S.  E.  1047).  Failure  to 
charge  law  of  accident  or  misadven- 
ture, error,  where  this  defense  di- 
rectly involved  under  the  evidence. 
10  App.  822  (74  S.  E.  285).  Sole  is- 
sue   being    whether    killing    accidental 
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Persons  acting  under  fear. 

and     jury    having     found     defendant  manslaughter    in    the    commission    of 

guilty,   fact  that  charge,  being  other-  an    unlawful   act,   upheld;    in    view   of 

wise    pertinent    and    correct,    gave    to  defendant's  statement,  however,  it  was 

jury  'law    of    self-defense,  immaterial.  proper  to  charge  this  section.    12  App. 

97/189,  190  (3)  (22  S.  E.  398).    Where  553,  554  C*7  S.  E.  884).    Not  error  for 

sole    defense    was    accident    and    this  judge   to  charge  as  to   culpable   neg- 

defense  was  supported  by  sworn  tes-  lect  in  case  where  homicide  presented 

timony  as  well  as  statement  of  pris-  only  the  two  theories,  murder  or  ac- 

oner,  new  trial  resulted  where  judge,  cidental  homicide.     134/380  (1)   (67  S. 

after  failing  to  charge  as  to  accident,  E.  1038). 

made  a  brief  reference  to  that  theory  Evidence  here  did  not  authorize  charge 
in  conclusion  and  said  that  though  he  on  this  section.  135/217  (69  S.  E. 
had  made  note  of  it,  he  had  over-  113).  Evidence  that,  after  killing  de- 
looked  it.  109/480  (3)  (35  S.  E.  59),  ceased,  defendant  shot  at  the  sister  of 
distinguished  126/112,  113  (8,  9)  (54  the  latter  as  she  ran  from  the  house 
S.  E.  820).  Failure  of  court  to  in-  is  admissible  where  the  defense  is  ac- 
struct  jury  as  to  defense  of  accidental  cident.  131/494  (1)  (62  S.  E.  806). 
homicide,  error  where  that  was  de-  Ignorance  of  law,  this  section  not  in- 
fense  relied  on.  9  App.  700  (1)  (72  tended  to  apply  to,  but  only  to  case 
S.  E.  182).  Where  court  charged  law  of  one  who,  knowing  or  presumed  to 
of  reasonable  doubt,  not  error  that  he  know  of  existence  of  law,  violates  it 
refused  request  to  charge  as  to  rea-  by  misfortune  or  accident.  30/385. 
sonable  doubt  whether  homicide  ac-  Involuntary  manslaughter:  See  Culpa- 
cidentaf  or  intentional.    137/85  (1)  (72  ble  neglect 

S.  E.  908).  Failure  to  define  accident,  Manslaughter,  charge  on,  not  error 
not  error,  in  absence  of  request.  where  evidence  for  the  State  showed 
137/218  (3)  (73  S.  E.  512).  No  error  wilful  murder  and  prisoner's  state- 
here  in  statement  of  defendant's  con-  ment  raised  theory  of  accident.  130/18 
tention  as  to  accident.  Id.,  (4);  and  (2)  (60  S.  E.  107). 
see  137/769  (3)  (74  S.  E.  282).  Motive   for  killing  did   not  appear,   but 

Criminal     intent,     accused    must    show  circumstances  did  not  support  theory 

want     of.      75/265.       Criminal     intent  of    accidental    discharge    of    firearm, 

abandoned,   homicide   later  occurring,  53/195. 

by  accident,  is  not  murder  nor  invol-  Pointing  of  pistol  at  another  is  unlawful 

untary  manslaughter  in   the  commis-  and    if    weapon    is    accidentally    dis- 

sion     of    an     unlawful    act.      22/479.  charged,    the    person    thus    causing   a 

Aliter,  when  intent  is  not  abandoned.  homicide  would  be  guilty  of  involun- 

19/103.  tary  manslaughter  or  murder.    133/435 

Culpable  neglect,  jury  has  right  to  ac-  (5)  (66  S.  E.  251). 

cept  theory  of  evidence  indicating  that  Recklessness,  where  evidence  shows,  on 

homicide  was  due  to,  in  the  commis-  part  of  defendant,  court  should  refuse 

sion   of  an   unlawful  act,   and   verdict  to  charge  this  section.     87/527  (13  S. 

finding  accused  guilty  of  involuntary  E.  556);  95/470  (20  S.  E.  250). 


ARTICLE  6. 
Persons  Acting  Under  Fear. 


§  41.  (§  41.)  Acting  under  threats.  A  person  committing  a  crime  or 
misdemeanor  under  threats  or  menaces,  which  sufficiently  show  that  his  life 
or  member  was  in  danger,  or  that  he  had  reasonable  cause  to  believe,  and  did 
actually  believe,  that  his  life  or  member  was  in  danger,  shall  not  be  found 
guilty;  and  such  threats  and  menaces  being  proved  and  established,  the  per- 
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Persons  acting  under  fear. 

son  compelling,  by  said  threats  and  menaces,  the  commission  of  the  offense, 
shall  be  considered  a  principal,  and  suffer  the  same  punishment  as  if  he  had 
perpetrated  the  offense. 

Cobb,  778. 

§§  38,  42. 

Accomplice,  one  cannot  be,  who  is  ac-  Future  violence,  one  cannot  justify  on 

tually    coerced.      72/200.     Accomplice  ground  of  fear  of;  violence  must  be 

not  relieved  unless  the  danger  to  life  present  and  immediate.    69/11;  89/528 

or  member  be  present  and  immediate.  (15  S.  E.  748). 

89/528  (15  S.  E.  748).  Sufficient  coercion,  any  is,   which   puts 

Burden  is  upon  the  State  to  prove  be-  one  in   danger,  or  reasonable  fear  of 

yond  reasonable  doubt  that  defendant  danger,  that  his  life  or  member  is  to 

participated  in  the  commission  of  the  be  destroyed.     5  App.  495   (1,  2)    (63 

offense,  but  charge  that  "if  a  man  is  S.  E.  535). 

compelled  to  do  a  thing  which  he  Superior,  acting  under  command  of,  not 
would  not  ordinarily  do,  the  evidence  sufficient;  there  must  be  actual  coer- 
and  circumstances  must  convince  the  cion.  15/346.  But  see,  as  to  corn- 
jury  that  the  man  acted  in  what  he  mands  of  superior  military  officer, 
did    through    fear"    did    not    occasion  37/195. 

new  trial.     11  App.  98,  100  (74  S.  E.  Witness,  fear  by,   of  future  harm   may 

709).  afford    jury    sufficient    explanation    to 

Duress,    in    civil   law,    not    synonymous  account  for  previous  false  testimony. 

with  coercion  in  criminal  law.     78/497  104/521  (1)   (30  S.  E.  808). 
(3  S.  E.  768). 
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Principals  in  first  and  second  degree. 


SECOND  DIVISION. 


Principals  and  Accessories  in  Crime. 


ARTICLE  1. 
Principals  in  First  and  Second  Degree. 

§  42.  (§  42.)  Principals  in  first  and  second  degree.  A  person  may  be 
principal  in  an  offense  in  two  degrees.  A  principal  in  the  first  degree  is  the 
actor  or  absolute  perpetrator  of  the  crime.  A  principal  in  the  second  degree 
is  he  who  is  present,  aiding  and  abetting  the  act  to  be  done ;  which  presence 
need  not  always  be  an  actual,  immediate  standing  by,  within  sight  or  hearing 
of  the  act;  but  there  may  be  also  a  constructive  presence,  as  when  one  com- 
mits a  robbery,  or  murder,  or  other  crime,  and  another  keeps  watch  or  guard 
at  some  convenient  distance. 

Cobb,  781. 

§  41. 

Applied.     15/346. 
Accomplice    jointly    indicted     with    the 

principal  may  be  a  witness  when  he 

has  been  acquitted  or  where  they  are 

severally  tried.  18/704. 
Arrest,   where   member   of  posse   is   on 

trial     for     murder    committed    while 

making,  the  design  of  the  officer  and 

the  question  whether  that  design  was 

shared    in    by    the    members    of    the 

posse    properly   presented   to   jury   in 

charge.     109/485  (3)   (34  S.  E.  1030). 
Arson,   where   several   persons   combine 

to   commit,   and   one   sets   fire   to   the 

dwelling   house,  another  to  the  corn- 
crib,  and  another  to  the  cotton  house, 

in  execution  of  the  common  purpose, 

act  of  each   is  act  of  all,  and   either 

may   be   convicted   for  burning  either 

house.     52/397    (2). 
Bigamy,   single   man   may   be   convicted 

of,  as  principal  in  the  second  degree. 

34/275. 
Charge  of  entire  section,  not  cause  for 

new   trial,    though    constructive    pres- 
ence   not    involved.      125/281    (l)    (54 

S.  E.  162);  127/262,  271  (56  S.  E.  360). 

Charge  on  law  of  this  section  proper 


where  three  persons  jointly  indicted 
and  tried  and  circumstantial  evidence 
tended  to  connect  at  least  two  with 
the  crime.  133/776  (2)  (66  S.  E.  1081). 
Charge  as  to  law  of  principals  in  the 
first  and  second  degrees  here  war- 
ranted by  the  evidence  on  the  trial  of 
joint  defendants.  136/126  (1)  (70  S. 
E.  1016),  131  (1)  (70  S.  E.  1015). 

Concert,  where  several  persons  are  act- 
ing in,  in  resisting  officer  and  one, 
with  the  consent  and  approval  of  the 
others,  attempts  to  kill  officer,  others 
ma>  be  guilty  of  assault  to  murder. 
8i)/44e   (2)   (15  S.   E.  533). 

Confession  of  guilt  as  principal  in  sec- 
ond degree  made  by  confession  of 
conspiracy  in  which  accused  was  to 
keep  watch  while  murder  committed. 
125/55  (1)  (53  S.  E.  1038). 

Conspiracy  to  kill,  one  who  makes,  and 
continues  an  attack  to  carry  out  plan 
until  another  shoots,  guilty  as  princi- 
pal. 15/346;  13/322;  76/731.  Where 
killing  done  in  pursuance  of  con- 
spiracy between  defendant  and  an- 
other, not  error  to  charge  that  if  de- 
fendant was  present  aiding  such  other 
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Principals  in  first  and  second  degree. 


person  in  pursuance  of  common  de- 
sign to  kill  and  the  other  killed  de- 
ceased, defendant  would  be  guilty  of 
murder  as  principal  in  second  degree. 
135/311  (69  S.  E.  536). 

Conviction  of  one,  no  bar  to  prosecu- 
tion of  another,  though  but  a  single 
shot  fired.  62/59;  88/350  (14  S.  E. 
474).  No  ground  to  .presume  that 
other  guilty.  66/310.  Conviction  of 
one  for  manslaughter  not  prevent 
trial  of  other  for  murder.  28/200. 
See  Guilt. 

Distinction  between  principals  in  first 
and  second  degree  not  material;  all 
principals  are  punished  alike  and  one 
indicted  as  principal  in  the  first  de- 
gree may  be  convicted  upon  evidence 
showing  him  to  be  principal  in  sec- 
ond degree;  no  error  to  instruct  jury 
that  if  accused  is  guilty  as  principal 
in  either  degree,  a  general  verdict  of 
guilty  would  be  authorized.  11  App. 
798  (3)  (76  S.  E.  164).  See  Indict- 
ment. 

Evidence:    See  Guilt. 

Guilt:  Record  of  conviction  of  one  as 
principal  in  first  degree  admissible  in 
trial  of  one  charged  as  principal  in 
the  second  degree.  7/3;  66/310; 
63/675;  136/355  (2)  (71  €.  E.  417). 
Motion  for  new  trial  made  by  princi- 
pal in  first  degree  cannot  be  shown 
by  principal  in  second  degree.  136/355 
(2)  (71  S.  E.  417).  Guilt  of  principal 
in  first  degree  muit  be  shown  on  trial 
of  principal  in  second  degree.  64/697. 
Truth  as  to  guilt  of  principal  in  first 
degree  may  be  shown  by  either  party. 
54/439.  Indictment  against  principal 
in  first  degree  admissible  as  evidence 
of  his  guilt  7/2.  Where  record  in- 
troduced on  trial  of  principal  in  sec- 
ond degree  and  conviction  of  princi- 
pal in  first  degree  later  set  aside,  new 
trial  should  be  granted  principal  in 
second  degree.  54/439.  Acts,  say- 
ings, and  confessions  of  principal  in 
first  degree  admissible  to  show  his 
guik  but  not  to  prove  participation 
of  principal  in  second  dtgree.  60/620; 
7/3;  63/678.    See  Conviction. 

Incapable  of  committing  offense,  one 
who  is,  may  be  guilty  as  principal  in 
second  degree.  34/275;  118/799,  802 
(45  S.   E.   614). 

Indictment  alleging  acts  sufficient  to 
make   accused    principal   in    first   de- 


gree, words  "principal  in  second  de- 
gree" may  be  rejected  as  surplusage.  ■ 
54/57.  Charging  one  as  absolute  per- 
petrator, not  warrant  his  conviction 
as  principal  in  the  second  degree. 
36/222;  40/122;  88/350  (14  S.  E.  474). 
Charging  one  as  principal,  not  war- 
rant conviction  as  accessory.  52/287. 
Principal  and  accessory  may  be 
jointly  charged,  if  there  are  proper 
averments  as  to  each.  10/48;  45/57. 
Indictment  charging  both  with  crime, 
one  as  having  perpetrated  the  crime 
and  the  other  as  having  been  present 
aiding  and  abetting,  sufficient.  88/350 
(14  S.  E.  474);  60/620.  Principal  in 
second  degree  may  be  convicted  un- 
der indictment  charging  him  as  prin- 
cipal in  the  first  degree.  88/349  (14 
S.  E.  474).  Two  jointly  indicted  for 
murder,  one  as  principal  in  first  de- 
gree, other  as  principal  in  second  de-  » 
gree,  each  convicted  on  evidence 
showing  that  he  was  either  absolute 
perpetrator  or  was  present  aiding  and 
abetting  the  other.  120/294  (1)  (48 
S.  E.  9).  Indictment  may  join  ac- 
cessories before  fact  and  principals  in 
one  count.  124/31  (3),  41  (52  S.  E.  1). 
Indictment  need  make  no  distinction 
between  principals  of  first  and  second 
degree,  where  both  punished  alike. 
77/764;  125/55  (4)  (53  S.  E.  1038); 
128/20  (2)  (57  S.  E.  237);  11  App.  30, 
31  (74  S.  E.  551).  Indictment  charg- 
ing one  as  principal  in  first  degree 
sustained  by  proof  of  guilt  as  princi- 
pal in  second  degree.  128/17  (3)  (57 
S.  E  83);  130/274  (6)  (60  S.  E  840). 
Where  two  defendants  are  jointly  in- 
dicted for  murder,  either  may  be  con- 
victed by  proof  of  actual  perpetration 
or  presence  aiding  and  abetting. 
128/20  (3)  (57  S.  E.  237);  137/75  (3) 
(72  S.  E.  911).  Indictment  may  al- 
lege matter  according  to  facts  or 
charge  both  as  principals  in  first  de- 
gree, where  A  and  B  both  present 
and  A  commits  offense  in  which  B 
aids  and  abets;  and  B  may  be  con- 
victed though  A  acquitted.  9  App. 
559  (2)  (71  S.  E.  922).  Indictment 
charging  one  as  principal  without 
stating  in  what  degree  sufficient 
where  facts  set  out  show  that  he  is 
guilty  as  principal  in  first  degree. 
10/517. 
Intent    to    murder    being    essential    in- 
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Principals  in  first  and  second  degree. 


gredient  of  assault  with  intent  to  mur- 
der, person  cannot  be  principal  in 
second  degree  without  participation 
in  the  murderous  design.  112/541  (2) 
(37  S.  E.  886). 

Liquor,  person  hiring  another  to  sell, 
and  otherwise  aiding  and  abetting, 
properly  convicted.  6  App.  23  (4) 
(64  S.  E.  338).  Where  one  sells 
liquor  to  a  minor  and  ships  it  to  him, 
if  the  carrier  or  its  agent  has  infor- 
mation as  to  what  is  contained  in  the 
package  and  they  deliver  it  to  the 
minor,  they  are  guilty  as  principals 
of  furnishing  liquor  to  minor.  6  App. 
31  (2)  (64  S.  E.  341). 

Misdemeanors/  all  are  principals  in. 
91/152  (16  S.  E.  937):  95/327  (22  S. 
E.  537);  84/25  (10  S.  E.  495);  80/232 
(5    S.    E.    56);    54/44;    73/426;    76/814; 

6  App.  23  (1)  (64  S.  E.  338),  31  (1) 
(64  S.  E.  341);  9  App.  61  (1)  (70  S. 
E.  258);  10  App.  47  (2)  (72  S.  E.  513), 
444  (2)  (73  S.  E.  597);  11  App.  815 
(76  S.  E.  368).  As  all  connected  with 
misdemeanor  are  principals,  one  aid- 
ing at  distillery  may  be  convicted  of 
manufacturing  liquor.  9  App.  201  (70 
S.  E.  990).    See  Liquor. 

Municipal  ordinance,  all  who  partici- 
pate in  violating,  may  be  held  as 
principals.  6  App.  356  (2)  (64  S.  E. 
1106);  7  App.  441  (2)   (67  S.  E.  108); 

7  App.  442  (67  S.  E.  107);  9  App.  829 
(72  S.  E.  284) ;  10  App.  818  (3)  (74  S. 
E.  286);  12  App.  201  (1)  (76  S.  E. 
1077). 

Murder,  where  two  jointly  indicted  for, 
as  principals  in  first  degree,  and  one 
convicted  of  voluntary  manslaughter 
subsequent  acquittal  of  other  no 
ground  for  granting  former  new 
trial.  9  App.  559  (3)  (71  S.  E.  922); 
see  Conviction. 

Non-resident  of  this  State,  procuring 
commissions  of  misdemeanor  in  this 
State  guilty  as  principal.     93/415   (21 


S.  E.  73). 

Order  of  trial:  Principal  in  second 
degree  may  be  tried  first.  17/194; 
28/217;  69/12;  99/50  (25  S.  E.  760). 

Presence  and  participation  not  conclu- 
sive of  concurrent  design  to  kill. 
128/261  (57  S.  E.  483).  Actual  pres- 
ence and  participation  renders  one 
liable  as  principal  in  the  first  degree. 
21/221;  28/604;  88/350  (14  S.  E.  474). 
Presence  without  aiding  and  abet- 
ting, not  constitute  one  principal  in 
second  degree.  119/437  (46  S.  E. 
640);  11  App.  815  (76  S.  E.  368). 
Mere  presence  and  participation  in  a 
general  transaction  in  which  a  hom- 
icide is  committed  is  not  conclusive 
evidence  of  consent  and  concurrence 
unless  the  defendant  participated  in 
felonious  design  of  the  slayer.  137/75 
(3-a)  (72  S.  E.  911);  and  se*  28/200. 
Where  two  persons  agree  to  commit 
a  larceny  and  one  actually  commits 
the  offense  while  the  other  stands 
conveniently  by  receiving  his  share 
of  the  stolen  goods,  both  are  guilty 
as  principals.  11  App.  199  (3)  (74 
S.  E.  939).  One  who  stands  by  and 
watches  while  his  confederate  com- 
mits burelary  is  principal  in  second 
degree.  118/55  (5)  (44  S.  E.  873). 
Presence  at  commission  of  offense 
not  necessary  to  constitute  one  a 
principal.     30/757    (4). 

Second  degree,  principal  in,  must  aid 
and   abet    principal    in    first    degree. 


Separate  crimes,  where  two  persons 
executing  criminal  enterprise  com- 
mit, neither  is  accomplice  of  the 
other.     102/447  (1),  451  (30  S.  E.  971). 

Variance:     See  Indictment 

Voluntary  manslaughter,  no  accessory 
before  fact  to,  but  may  be  principal 
in  second  degree.  9  App.  559,  567  (71 
S.  E.  922). 

Witness:     See  Accomplice. 


§  43.  (§  43.)  Punishment  of  principal  in  the  second  degree.  A  prin- 
cipal in  the  second  degree,  except  where  it  is  otherwise  provided,  shall  receive 
the  same  punishment  that  is  provided  for  the  principal  in  the  first  degree. 

Cobb,  781. 


See   notes   to   §   42,   catchwords   Dis- 
tinction, Indictment 
Higher  offense  than  that  of  principal  in 


first  degree,  principal  in  second  de- 
gree may  be  convicted  of.  99/50  (25 
S.  E.  760). 
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§§  44,45 


Accessories. 


ARTICLE  2. 
Accessories. 

§  44.  (§  44.)  Accessory  defined.  An  accessory  is  one  who  is  not  the 
chief  actor  in  the  offense,  nor  present  at  its  performance,  but  is  some  way  con- 
cerned therein,  either  before  or  after  the  act  committed. 

Cobb,  781. 


Guilt  of  principal  must  be  shown  by 
State  on  trial  of  accessory.  124/33 
(20),  56  (52  S.  E-l). 

Incapable  of  committing  offense,  one 
who  is,  may  be  subject  to  punishment 
for  assisting.  118/799,  802  (45  S.  E. 
614)  and  cit. 

Indictment  may  join  principal  and  ac- 
cessory before  the  fact,  proper  aver- 
ments being  made  as  to  each.  45/57; 
and  see  10/47  (6);  124/31  (3)  (52  S. 
E.  1).  Indictment  charging  one  as 
principal,   not   warrant   conviction   as 


accessory.  52/287.  Court  was  here 
requested  to  charge  that,  as  all  of  the 
defendants  were  accused  as  princi- 
pals, the  defendant  on  trial  could  not 
be  convicted  as  an  *accessory;  in  the 
general  charge  the  court  instructed 
jury  that  defendant  could  not  be  con- 
victed unless  he  was  present  aiding 
and  abetting  and  this  was  sufficient. 
106/372  (4),  375  (32  S.  E.  345). 
Misdemeanors,  all  concerned  in  com- 
mission of,  are  principals:  See  notes 
to  §  42,  catchword  Misdemeanors. 


§  45.  (§  45.)  Accessory  before  the  fact.  An  accessory  before  the  fact 
is  one  who,  being  absent  at  the  time  of  the  crime  committed,  doth  yet  pro- 
cure, counsel,  or  command  another  to  commit  a  crime.  • 

Cobb,  781. 


See  notes  to  §  44. 

Arson,  one  may  be  accessory  before 
fact  to  offense  of.  109/137  (1)  (34 
S.  E.  330). 

Detective,  procuring  through  an  agent, 
another  to  commit  crime  of  larceny 
from  the  house  of  article  under  value 
of  fifty  dollars  for  the  purpose  of 
claiming  reward  for  detection,  con- 
victed as  principal.  113/284  (1)  (38 
S.  E.  854). 

Evidence  of  motive  for  desiring  crime 
to  be  committed,  and  attempt  to  in- 
duce another  than  principal  to  com- 
mit it,  admissible.  109/137  (3)  (34 
S.  E.  330).  Evidence  showing  ac- 
cused guilty  as  absolute  perpetrator, 
indictment  charging  him  as  accessory 
before  the  fact,  conviction  not  war- 
ranted. 116/592  (42  S.  E.  707).  See 
Guilt  of  principal 

Guilt  of  principal,  his  voluntary  con- 
fession admissible  as  evidence  of. 
46/298. .  Plea  of  guilty  of  principal 
prima  facie  evidence  of  his  guilt. 
76/808.  Res  gestae  of  crime,  admissi- 
ble to  show  principal's  guilt.     43/197. 


Declarations  of  principal  admissible, 
on  trial  of  accessory  before  fact,  to 
show  guilt  of  former  but  not  of  lat- 
ter, if  made  after  completion  of  crime. 
109/137  (4)*  (34  S.  E.  330). 

Indictment  may  join  accessories  before 
fact  and  principals  in  one  count. 
124/31  (3),  41  (52  S.  E.  1).  Indict- 
ment charging  that  one,  being  absent 
at  time  of  commission  of  crime  did 
"procure,  counsel  and  command" 
principals  to  commit  same,  sufficient 
under  this  section.  Id.  (4)t  Indict- 
ment attacked  after  verdict  on  ground 
that  principal  and  accessory  before 
fact  joined  in  same  count,  point 
should  have  been  raised  before  trial. 
37/51. 

Ordinary,  guilty  of  embezzlement,  may 
still  be  indicted  as  accessory  to  lar- 
ceny in  procuring  another  to  commit 
theft  of  county  property  left  in  his 
charge.    76/813. 

Voluntary  manslaughter,  no  accessory 
before  the  fact  to,  but  may  be  prin- 
cipal in  second  degree.  9  App.  559, 
567   (71   S.   E.  922);   17/202. 
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§  46.  (§46.)  Punishment  of  an  accessory  before  the  fact.  An  acces- 
sory before  the  fact,  except  where  it  is  otherwise  provided,  shall  receive  the 
same  punishment  that  is  prescribed  for  the  principal  in  the  first  degree. 

Cobb,  781. 


Perjury,  one  guilty  of  subornation  of, 
is  not  regarded  under  the  law  as  an 
accessory  before  the  fact  to  the  crime 


of  perjury  because  the  punishment  is 
different  (§§  260,  264).  118/705, 
709  (45  S.  E.  630). 


§  47.  (§  47.)  Accessory  after  the  fact.  An  accessory  after  the  fact  is 
a  person  who,  after  full  knowledge  that  a  crime  has  been  committed,  conceals 
it  from  the  magistrate,  and  harbors,  assists,  or  protects  the  person  charged 
with  or  convicted  of  the  crime. 

Cobb,  781.        * 
§  168. 

Guilt  of  principal  must  be  shown.  4/465. 

Record  of  conviction  of  principal  on 

plea  of  guilty,  conclusive  evidence  of 

conviction   and   prima   facie   evidence 

of  guilt.     63/675. 
Indictment  should  allege  that  principal 

thief   has   been    tried    and    convicted. 

56/92   (1);  see  95/478   (20  S.   E.  271). 


See  Name  of  the  principal. 

Name  of  the  principal,  if  known,  must 
be  alleged  and  proved;  if  unknown,  it 
must  be  so  alleged,  and  proof  of  the 
crime  by  any  one  will  suffice.    4/465. 

Verdict  finding  accused  guilty  as  acces- 
sory after  the  fact  when  he  was  in- 
dicted as  principal,  illegal.     52/287. 


§  48.  (§48.)  Accessories  after  the  fact,  punishment.  Accessories 
after  the  fact,  except  where  it  is  otherwise  provided  in  this  Code,  shall  be  pun- 
ished as  for  a  misdemeanor. 

Cobb,  781.     Acts  1878-9,  pp.  54,  55. 


Recognizance  bond  must  show  on  its 
face  the  cause  of  the  arrest,  but  it  is 
not  necessary  that  the  offense  be 
stated  with  the  particularity  requisite 
to  an  indictment,  and  it  is  sufficient 


if  the  offense  be  named  as  "accessory 
after  the  fact"  which,  under  this  sec- 
tion, would  be  equivalent  to  a  charge 
as  for  a  misdemeanor.  138/750  (1,  2) 
(75  S,  E.  1131). 


§  49.  (§  49.)  When  accessory  may  be  tried.  An  accessory  before  or 
after  the  fact  may  be  indicted,  tried,  convicted,  and  punished,  notwithstanding 
the  principal  offender  may  have  been  pardoned  or  otherwise  discharged  after 
his  conviction,  or  can  not  be  taken  so  as  to  be  prosecuted  and  punished. 

Acts  1873,  p.  28. 


Conviction  of  principal  must  precede 
trial  of  accessory  or  some  special  rea- 
son must  be  shown  why  principal  has 
not  been  convicted.     46/298. 

Guilt  of  principal,  prima  facie  presumed 
from  proof  of  conviction,  but  alleged 


accessory  may  show  that  he  v/as  in 
fact  innocent.  5  App.  608  (2)  (63  S. 
E.  651). 
Suborner  of  perjury  is  not  accessory, 
and  may  be  tried  first.  118/705  (45 
S.  E.  630). 
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Crimes  against  the  State;  treason. 


THIRD  DIVISION. 


Crimes  against  the  State  and  People. 


ARTICLE  1. 
Crimes  against  the  State. 

§  50.  (§  50.)  Crimes  against  the  State.  Crimes  against  the  State  and 
people  shall  consist  in  treason  in  the  first  degree  and  second  degree,  inciting, 
or  attempting  to  incite,  an  insurrection. 

Cobb,  782. 


ARTICLE  2. 
Treason. 


§  51.  (§  51.)  Treason,  punishment.  Treason  against  the  State  of 
Georgia  shall  consist  in  levying  war  against  her,  adhering  to  her  enemies, 
giving  them  aid  and  comfort,  and  shall  be  punished  with  death ;  but  the  pun- 
ishment may  be  commuted  in  conformity  with  the  provisions  of  section  63 
of  this  Code. 

Const.,  Art.  1,  §  2,  par.  2  (§  6383,  C.  C.).     Cobb,  782.    Acts  1866,  p.  150. 

§   1078. 

§  52.  (§  52.)  How  proved.  No  person  shall  be  convicted  of  treason  ex- 
cept on  the  testimony  of  two  witnesses  to  the  same  overt  act,  or  confession  in 
open  court. 

Const.,  Art.  1,  §  2,  par  2  (§  6383,  C.  C).     Cobb,  782. 

Origin   and   purpose    of    this     statute.     30/19. 

§  53.  (§  53.)  Jurisdiction  of  acts  done  without  the  State.  When  the 
overt  act  of  treason  shall  be  committed  without  the  limits  of  this  State,  the 
person  charged  therewith  may  be  arrested  and  tried  in  any  county  in  this 
State,  within  the  limits  of  which  he  .may  be  found,  and  shall  be  punished  in 
like  manner  as  if  the  treason  had  been  committed  and  done  within  the  limits 
of  said  county. 

Cobb,  782. 

§  54.  (§  54.)  Treason  in  second  degree.  Treason  in  the  second  degree 
shall  consist  in  the  knowledge  and  concealment  of  treason,  without  otherwise 
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Insurrection  and  attempt  to  incite  insurrection. 

assenting  to  or  participating  in  the  same,  and  shall  be  punished  by  confine- 
ment and  labor  in  the  penitentiary  for  four  years. 
Cobb,  782. 


ARTICLE  3. 
Insurrection  and  Attempt  to  Incite  Insurrection. 

§  55.  (§  55.)  Insurrection.  Insurrection  shall  consist  in  any  combined 
resistance  to  the  lawful  authority  of  the  State,  with  intent  to  the  denial 
thereof,  when  the  same  is  manifested,  or  intended  to  be  manifested,  by  acts 
of  violence. 

Acts  1866,  pp.  152,  153. 

§  56.  (§  56.)  Attempt  to  incite  insurrection.  Any  attempt,  by  per- 
suasion or  otherwise,  to  induce  others  to  join  in  any  combined  resistance  to 
the  lawful  authority  of  the  State  shall  constitute  an  attempt  to  incite  insurrec- 
tion. 

Acts  1871-2,  pp.  19,  20. 

§  57.  (§  57.)  Punishment  of  insurrection.  Any  person  convicted  of 
the  oftense  of  insurrection,  or  an  attempt  to  incite  insurrection,  shall  be 
punished  with  death;  or,  if  the  jury  recommend  to  mercy,  conefinement  in 
the  penitentiary  for  not  less  than  five  nor  more  than  twenty  years. 

Acts  1866,  pp.  152,  153. 

Attempt  to  incite  insurrection,  prior  to        for.    38/571. 
amendment  there  was  no  punishment 

§  58.  (§  58.)  Circulating  insurrectionary  papers.  If  any  person  shall 
bring,  introduce,  print,  or  circulate,  or  cause  to  be  introduced,  circulated,  or 
printed,  or  aid  or  assist,  or  be  in  any  manner  instrumental  in  bringing,  in- 
troducing, circulating,  or  printing  within  this  State  any  paper,  pamphlet, 
circular,  or  any  writing,  for  the  purpose  of  inciting  insurrection,  riot,  con- 
spiracy, or*  resistance  against  the  lawful  authority  of  the  State,  or  against 
the  lives  of  the  inhabitants  thereof,  or  any  part  of  them,  he  shall  be  pun- 
ished by  confinement  in  the  penitentiary  for  not  less  than  five  nor  longer 
than  twenty  years. 

Cobb,  782.    Acts  1866,  pp.  152,  153. 

§  120. 
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Crimes  against  the  person;  homicide. 


FOURTH  DIVISION. 


Crimes  against  the  Person. 


ARTICLE  1. 

Homicide. 

§  59.  (§  59.)  Homicide.    Homicide  is  the  killing  of  a  human  being,  and 
is  of  three  kinds — murder,  manslaughter,  and  justifiable  homicide. 
Cobb,  783. 


Cited.  130/289  (60  S.  E.  840);  133/76, 
77  (65  S.  E.  148). 

Charge  of  that  portion  of  law  of  hom- 
icide made  applicable  by  the  facts  to 
the  case  only  need  be  given.  35/241 
(2).    See  Grade. 

Grade  of  homicide,  in  charging  or  in 
granting  or  refusing  requests  to 
charge  as  to,  court  should  define 
every  grade  which  the  jury  under  the 
pleadings  and  evidence  might  find 
that  the  accused  committed,  and  re- 
fuse to  define  all  other  grades.  17/194, 
204;  18/229;  22/75;  31/424;  35/242; 
36/222;  41/485;  65/147;  70/736;  72/441; 
73/31;  75/514;  87/174  (13  S.  E.  247), 
525  (13  S.  E.  591);  88/784  (15  S.  E. 
677);  90/311  (17  S.  E.  86),  472  (16  S. 
E.  102);  92/54  (17  S.  E.  613),  465  (17 
S.  E.  861);  93/123  (19  S.  E.  32),  179 
(18  S.  E.  552),  208  (19  S.  E.  43);  94/76 
(20  S.  E.  251).  In  case  of  doubt, 
court  should  define  all  possible 
grades  and  let  jury  find  which  grade 
committed.  12/142.  Where  defense 
turns  upon,  all  grades  put  in  issue 
should  be  given  in  charge.  29/594. 
Grade  should  be  ascertained  by  the 
jury  under  appropriate  instructions 
from  the  court.  92/72  (18  S.  E.  536). 
Where  defense  is  justifiable  homicide 
or  defendant  insists  upon  a  grade  of 
homicide  less  than  murder,  court 
should  define  every  grade  in  issue 
under  pleading  and  proof.  10/102. 
Charge  given  generally  as  to  grades 
of  homicide,  still  it  is  defendant's 
right  to  ask  special  instructions  as  to 


any  particular  point,  if  there  is  proof 
to  warrant  it.  17/204  (1).  Charge 
should  define  each  grade  of  homicide 
and  leave  jury  to  find  defendant 
guilty  of  such  grade  as  evidence  war- 
rants, or  to  find  him  not  guilty. 
10/102  (4).  Charge  that  when  evi- 
dence of  killing  by  defendant  sub- 
mitted, presumption  of  innocence  is 
overcome  and  burden  shifts  to  de- 
fendant to  show  that  killing  was  jus- 
tifiable homicide,  or  not  murder  or 
any  other  grade  of  homicide,  not  ac- 
curate, but  not  cause  reversal,  where 
no  evidence  to  mitigate  killing  or  re- 
duce grade.  119/969  (1)  (47  S.  E. 
577).  Conviction  for  lesser  grade  of 
homicide  may  be  had  on  indictment 
for  murder,  notwithstanding  court 
did  not  charge  law  as  to  lesser  of- 
fense. 7  App.  825  (2)  (68  S.  E.  443). 
Conviction  for  lower  grade  of  homi- 
cide or  misdemeanor,  may  be  had  un- 
der indictment  for  murder,  if  lesser 
offense  involved  in  homicide  and 
properly  charged.  116/607  (4)  (43 
S.  E.  32).  Charge  that  homicide  is 
presumed  to  be  murder  and  burden 
on  defendant  to  show  lesser  degree 
of  crime  or  none  at  all,  error,  where 
defendant  denied  guilt;  such  error 
not  cured  by  charge,  "When  you 
reach  the  conclusion  that  murder  has 
been  committed,  the  question  then 
remains  whether  defendant  is  the  one 
who  committed  the  murder."  138/265, 
266  (4)  (75  S.  E.  139).  When  several 
witnesses  were  introduced,  error  for 


Digitized  by 


Google 


§  60 


FOURTH  DIVISION— ARTICLE  1. 


48 


Homicide. 


court  to  select  one  by  name,  and 
charge  that  if  the  jury  believe  him, 
then  the  homicide  set  out  in  the  in- 
dictment is  murder.  43/89  (6).  Mur- 
der    or     manslaughter     being     only 


proper  finding  under  evidence,  ver- 
dict for  lesser  offense  not  reversed 
though  some  inaccuracies  in  charge. 
125/310  (54  S.  E.  120).  See  §  60, 
catchword  Verdict. 


§  60.  (§  60.)  Murder.  Murder  is  the  unlawful  killing  of  a  human 
being,  in  the  peace  of  the  State,  by  a  person  of  sound  memory  and  discre- 
tion, with  malice  aforethought,  either  express  or  implied. 

Cobb,  783. 

§§  30,  61. 


See  §§  64,  65,  67,  and  notes. 

Accidental  killing:  See  §  67,  catchword 
Accidental  killing. 

Acquittal  resulting  from  verdict  for 
manslaughter:     See  Verdict. 

Admission  of  killing,  no  presumption 
of  murder,  if  coupled  with  excul- 
patory statement.  124/6  (52  S.  E. 
17);  134/306  (1)   (67  S.  E.  881). 

Alibi,  contended  in  statement,  after 
plea  of  not  guilty,  charge  importing 
admission  of  homicide  and  that  same 
was  a  crime,  erroneous.  131/426  (1) 
(62  S.  E.  239);  see  7  App.  803  (68  S. 
E.  318). 

Apology  made  next  morning  after  diffi- 
culty by  deceased  to  accused  in  pres- 
ence of  witness  not  admissible,  it  not 
being  made  as  dying  declaration. 
125/276  (2)   (53  S.  E.  958). 

Arrest,  officer  slain  when  lawfully  at- 
tempting to  effect,  murder  and  not 
manslaughter.  130/27  (60  S.  E.  160); 
121/580  (49  S.  E.  708).  Officer  killed 
while  attempting  to  arrest  accused 
for  past  violation  of  ordinance,  not 
error  to  exclude  evidence  that  on 
day  of  homicide  officer  told  witness 
that  accused  by  agreement  was  to 
come  to  town  on  that  day  to  stand 
trial.  127/813  (l)  (56  S.  E.  1017). 
Where  it  appeared  officer  with  posse, 
was  attempting  to  arrest  without 
warrant,  evidence  that  accused  had 
previously  violated  ordinance  and  at 
that  time  was  armed  and  resisted  ar- 
rest, admissible.  Id.  813  (3).  Fact 
that  accused  was  fugitive  in  arms 
against  authorities,  though  unknown 
to  deceased,  may  be  proved  where  is- 
sue is  whether  homicide  committed 
in  resisting  lawful  arrest  or  in  de- 
fense against  unlawful  assault.  99/25 
(1)  (25  S.  E.  614).  To  ki41  officer  in 
order  to  prevent  legal  arrest  is  mur- 


der, though  there  has  been  no  pre- 
vious ill-feeling  between  officer  and 
slayer.  17/194.  Killing  officer  to 
prevent  illegal  arrest  generally  not 
murder  but  manslaughter.  91/204  (18 
S.  E.  305);  3  App.  146  (l)  (59  S.  E. 
435);  and  see  124/297  (52  S.  E.  283). 
In  a  prosecution  for  the  homicide  of 
an  arresting  officer,  evidence  which 
tends  to  show  that  the  purpose  of 
the  deceased  was  to  effect  an  arrest, 
and  that  the  slayer  was  a  fugitive 
from  justice,  is  competent.  129/770 
(1)  (59  S.  E.  792).  Homicide  of  of- 
ficer, by  escaped  felon,  without  notice 
of  official  character,  solely  to  prevent 
arrest,  is  murder.  129/770  (7)  (59 
S.  E.  792).  On  trial  of  one  for  killing 
of  officer  attempting  to  execute  war- 
rant, the  warrant,  apparently  legal  on 
its  face,  admissible  without  prelimi- 
nary proof.  135/224  (69  S.  E.  171). 
Indictment  for  murder  of  officer  need 
not  allege  that  deceased  was  an  of- 
ficer. 17/194  (3);  18/383  (6).  Police- 
man killed  while  attempting  to  ar- 
rest one  who  fired  shot  late  at  night 
within  hearing  of  beat  and  was  run- 
ning from  direction  of  shot  toward 
policeman,  offense  murder  not  man- 
slaughter. 114/6  (1)  (39  S.  E.  877). 
Homicide  by  escaped  convict  to  pre- 
vent capture  by  officer,  is  murder. 
121/173  (48  S.  E.  962).  Killing  of  of- 
ficer attempting  to  arrest  for  a  felony, 
though  not  exhibiting  warrant,  is 
murder.  87/50  (13  S.  E.  154).  Re- 
sistance to  an  arrest  may  begin  in 
the  use  of  words  which  import  de- 
fiance and  indicate  a  purpose  to  use 
violence  if  necessary,  the  words  be- 
ing followed  up  by  the  actual  use  of 
violence  terminating  in  the  officer's 
death.  After  the  use  of  such  words, 
the  officer  may  instantly  employ  such 
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degree  of  force  as  is  necessary  to  re- 
duce the  party  to  submission  and  ac- 
complish the  arrest.  92/53  (5)  (17 
S.  E.  613).  Error  on  the  trial  of  a 
person  charged  with  the  homicide  of 
one  who  had  attempted  to  arrest  him, 
where  the  evidence  clearly  showed 
that  the  deceased  and  another  at- 
tempted to  arrest  the  accused  for  a 
misdemeanor  two  days  after  the  com- 
mission of  the  offense,  and  that  the 
deceased  and  his  companion  were 
private  persons  acting  without  a 
warrant,  to  charge  the  law  authoriz- 
ing officers  to  make  arrests  without 
warrants.  109/518  (1)  (35  S.  E.  105). 
See  §§  67,  70,  catchword  Arrest. 

Assault  with  intent  to  murder:  See  §§ 
81,  97,  and  notes. 

Bad  feeling  between  fathers  of  accused 
and  deceased  admissible  to  show  mo- 
tive. 124/32  (11),  45  (52  S.  E.  1). 
Bad  feeling  of  deceased  toward  de- 
fendant, but  unknown  to  him,  inad- 
missible. 129/541  (4)  (59  S.  E.  255). 
To  show  feeling  between  son  of  de- 
ceased and  defendant,  evidence  that 
such  son  spent  night  with  defendant 
six  months  before  homicide,  not  ad- 
missible. 129/541  (10)  (59  S.  E.  255). 
Not  necessary  that  defendant  should 
entertain  personal  ill-will  toward  de- 
ceased. 26/276  (5)  See  Quarrels, 
Threats. 

Bystander,  killing  of:  See  §  67,  catch- 
word Third  person. 

Character  of  daughter  for  chastity  not 
being  questioned  in  trial  of  father  for 
her  murder,  not  error  to  exclude  ev- 
idence that  physician  examined  her 
body  and  found  her  to  be  a  virgin. 
127/289  (1)    (56  S.  E.  429). 

Charge  that  jury  find  guilty  of  murder 
or  not  guilty,  not  error  where  only 
murder  or  justifiable  homicide  in- 
volved. 129/727  (1)  (59  S.  E.  774). 
Charge  that  jury  could  find  either 
verdict  for  murder  or  for  justifiable 
homicide,  was  not  erroneous,  in  that 
it  was  a  direct  intimation  to  the  jury 
that  murder  alone  had  been  proven, 
because  the  court  neither  explained 
nor  defined  justifiable  homicide  to  the 
jury;  theory  of  justifiable  homicide 
was  not  presented  either  by  the  evi- 
dence or  by  defendant's  statement. 
137/89  (2)  (72  S.  E.  896).  Charge 
where  defendant  claimed  that  he  was 
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not  the  one  who  shot  the  deceased, 
that  if  jury  had  reasonable  doubt  as 
to  whether  he  fired  a  pistol  the  jury 
could  not  convict  defendant,  not,  in 
view  of  whole  charge,  open  to  crit- 
icism that  it  made  the  whole  question 
of  defendant's  guilt  turn  on  question 
of  defendant's  firing  a  pistol.  136/104 
(2)  (70  S.  E.  875).  Charge  that 
though  evidence  fails  to  disclose  any 
motive,  accused  may  still  be  con- 
victed if  jury  are  satisfied  beyond 
reasonable  doubt  that  he  committed 
the  crime  and  with  malice  afore- 
thought, approved.  136/65  (2)  (70  S. 
E.  868).  Use  of  words,  "on  account 
of  other  cause,"  in  charge  that  if 
jury  believe  from  the  evidence  that 
defendant  killed  deceased  under  cir- 
cumstances alleged,  actuated  by  mal- 
ice on  account  of  any  opprobrious 
words  used  to  him  by  deceased,  or 
on  account  of  other  cause,  was  mere 
verbal  inaccuracy,  it  having  already 
been  charged  that  malice  was  that 
deliberate  intention  unlawfully  to 
take  away  the  life  of  a  fellow  crea- 
ture. 137/71  (6)  (72  S.  E.  908). 
Where,  in  prosecution  of  husband  for 
murder  of  his  wife,  defendant  intro* 
duced  letters  purporting  to  have  been 
written  by  deceased  and  left  with 
him  to  be  delivered  at  her  death,  in 
which  she  referred  in  affectionate 
terms  to  him,  it  was  not  error  to  re- 
strict consideration  of  the  letters  to 
the  purpose  of  determining  whether 
defendant  was  cruel  to  his  wife,  the 
letters  having  been  introduced  to  re- 
but evidence  of  cruelty.  137/398  (1) 
(73  S.  E.  368).  Where  the  State  sub- 
mitted evidence  to  show  that  defend- 
ant wrote  such  letters,  that  the  court, 
in  formulating  the  State's  contention, 
inadvertently  used  the  word  "con- 
spiracy," in  the  sense  of  a  premedi- 
tated plan,  was  not  error,  context,  as 
well  as  language  complained  of,  be- 
ing such  that  jury  were  not  likely  to 
understand  that  word  was  used  in 
technical  sense.  Id.  (2)  (73  S.  E. 
368).  Where  an  indictment  for  mur- 
der contains  two  counts,  the  first 
charging  that  the  defendant  threw 
gasoline  and  other  inflammable 
liquids  on  the  person  and  clothing  of 
the  decedent  and  then  set  fire  to  the 
decedent's     person,    and    the    second 
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charging  that  he  set  fire  to  the  per- 
son and  the  clothing  of  the  decedent, 
a  statement  of  a  contention  of  the 
prosecution  that  the  defendant  set 
fire  to  the  person  of  the  decedent  is 
not  erroneous  because  of  the  failure 
of  the  court  to  separately  direct  the 
attention  of  the  jury  to  the  formal 
charge  in  each  count.  137/399  (8)  (73 
S.  E.  368).  Though  court  errone- 
ously called  surname  of  deceased,  yet 
where  he  referred  to  the  indictment 
as  alleging  name  of  person  killed, 
and  from*  the  indictment,  the  evi- 
dence, and  entire  charge  it  is  plain 
the  jury  could  not  have  been  misled, 
new  trial  not  required.  138/826  (3) 
(76  S.  E.  347);  and  see  9  App.  614  (1) 
(71  S.  E.  1013).  Giving  sections  1012, 
1013,  in  charge,  not  cause  for  new  trial. 
131/806  (2)  (63  &  E.  347);  and  see 
124/698  (52  S.  E.  649).  See  Alibi, 
Arrest,  Circumstantial  evidence,  Con- 
spiracy, Defense,  Intent,  Joint  de- 
fendants, Motive,  Poison,  Threats, 
Verdict,  Wrecking  train. 

Choking  and  other  means  to  the  ju- 
rors unknown,  as  the  manner  of  kill- 
ing, indictment  charging,  sufficient. 
105/627  (1)  (31  S.  E.  579);  and  see 
7/16;   41/501;   47/524;   71/44. 

Circumstantial  evidence  material  to  the 
issue,  always  admissible.  43/484; 
51/303;  72/441;  11/615;  12/142;  33/269; 
76/498;  92/14  (18  S.  E.  545);  66/508; 
67/460;  65/36,  pronounced  obiter  in 
81/564  (7)  (8  S.  E.  724);  65/756;  69/36. 
Where  evidence  is  circumstantial  and 
not  excluding  every  reasonable  hy- 
pothesis save  that  of  defendant's  guilt, 
conviction  set  aside.  113/721  (39  S. 
E.  487).  Evidence  affording  supposi- 
tion of  guilt,  but  showing  no  motive, 
will  not  support  conviction.  86/355 
(1)  (12  S.  E.  943).  Where  the  pris- 
oner admits  to  the  court  and  jury  in 
his  voluntary  statement,  that  he  gave 
the  fatal  wound  with  a  knife,  and  all 
the  evidence  is  direct,  and  to  the  same 
effect,  and  there  is  no  evidence  tend- 
ing to  show  that  the  killing  was  in- 
voluntary, the  law  of  circumstantial 
evidence  has  no  application.  58/212 
(2).  No  error  in  refusal  to  charge 
on  circumstantial  evidence,  where  evi- 
dence that  deceased  made  certain  ex- 
clamations at  time  wound  was  in- 
flicted,  indicating  unprovoked  assault 


on  him  by  accused,  deceased's  dying 
declaration  that  defendant  shot  him,, 
and  evidence  of  an  admission  of  guilt 
by  defendant,  were  introduced. 
138/138  (1)  (74  S.  E.  1000).  Posses- 
sion by  defendant  of  bills  of  same  de- 
nomination as  those  on  person  of  de- 
ceased when  killed,  it  being  shown 
that  deceased  was  robbed,  circum- 
stance admissible  in  evidence  to  show 
defendant's  guilt.  66/508  (2).  The 
deceased  having  been  found  dead,  ap- 
parently killed  by  blows  from  a  blunt 
instrument,  a  maul  found  near  him, 
which  did  not  usually  remain  in  that 
place,  his  hat  found  a  short  distance 
from  him,  and  his  shirt  with  blood 
upon  it,  were  admissible  in  evidence. 
66/508  (4).  That  shoes  and  socks, 
which  had  belonged  to  deceased,  were 
taken  from  the  feet  of  a  defendant 
after  his  arrest,  or  that  he  was  told 
to  take  them  off  by  the  police  officers, 
and    did    so,    without    any    objection 

t  being  made  by  him,  does  not  render 
evidence  identifying  such  property  in- 
admissible, it  being  otherwise  compe- 
tent. 69/36  (3).  Such  articles  of  ap- 
parel were  admissible  in  evidence;  and 
so  also  were  boots,  found  at  the  scene 
of  the  crime  and  corresponding  in 
description  to  boots  which  had  been 
worn  by  the  defendant.  Id.  36  (4). 
Conviction  unwarranted,  evidence  be- 
ing circumstantial,  and  not  sufficient 
to  exclude  every  reasonable  doubt  as 
to  guilt  or  every  other  reasonable 
hypothesis  than  that  of  guilt.  74/869 
(1);  86/355  (l)  (12  S.  E.  943);  121/334 
(49  S.  E.  256).  See  Conspiracy.  See 
§  1010  and  notes. 

Conspiracy,  question  of  existence  of,  de- 
termined whether  accused  was  guilty 
of  murder  or  nothing;  error  to  charge 
on  manslaughter.  OT/428  (25  S.  E. 
319).  Conspiracy  may  be  shown  by 
circumstantial  as  well  as  by  direct  evi- 
dence. 135/317  (69  S.  E.  488).  Con- 
spiracy to  commit  murder,  not  al- 
leged in  indictment,  but  instruction 
thereon  warranted  by  evidence. 
128/20  (4)  (57  S.  E.  237);  138/808  (2) 
(76  S.  E.  349).  Evidence  sufficient  to 
warrant  charge  on  conspiracy.  125/793 
(1)    (54  S.   E.  695). 

Corpus  delicti,  proof  of,  must  show  not 
only  that  a  homicide  has  been  com- 
mitted but  that  the  victim  is  the  per- 
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son  whose  death  is  subject  of  in- 
quiry; extrajudicial  confession  or  ad- 
mission not  accepted  as  proof  of  these 
facts,  but  admission  in  statement  be- 
fore court  dispenses  with  further 
proof.  5  App.  305  (l)  (63  S.  E.  27). 
A  dead  body  found  with  a  knife  thrust 
across  the  throat  and  breast,  suffi- 
cient to  have  caused  death,  and  with 
signs  of  accident  or  suicide  about  it, 
is  sufficient  to  prove  the  corpus  delicti 
of  murder.     67/460  (6). 

Cruelty,  evidence  as  to  long  course  of, 
admissible  to  show  motive  in  trial  of 
husband  for  murder  of  wife,  and  to 
rebut  improbability  of  a  husband  mur- 
dering his  wife.  137/769  (l)  (74  S. 
E.  282). 

Declaration    of    defendant,    four     years 
before,   that  he  had  beaten   his  wife, 
admissible    to    show    state    of   feeling 
between  husband  and  wife  on  trial  of 
former  for  homicide  of  latter.    60/246. 
Statements  by  defendant,  material  to 
the  issue,  always  admissible.     55/326. 
Statements,    connected    as    parts    of 
scheme  of  crime  inadmissible  as  self- 
serving,  but  may  be  proved  to  show 
premeditation.     71/128.     Declarations 
inadmissible  at  instance  of  State  may 
be  allowed  to  go  to  jury  when  brought 
out  by  counsel  for  accused  on  cross- 
examination.      99/36     (1)     (25     S.     E. 
680).      Conversations    of    the    accused 
and  another  person,  some  days  before 
the    commission    of   the    homicide,    in 
which     the    former    expressed    angry 
and  threatening  sentiments  toward  the 
decedent,     were    admissible    to    show 
the  state  of  mind  of  the  accused  to- 
ward   the    person     whom     he  killed. 
There  was   no  error   in   admitting  in 
evidence    the   parts    of   the   conversa- 
tions which  rendered  the  sayings  of 
the    accused    intelligible    and  showed 
the    circumstances   under   which   they 
were    made.      137/115    (3)    (72    S.    E. 
922).    Where  it  was  sought  to  connect 
a  defendant  with  a  homicide  by  rea- 
son  of  his   possession   of   articles   of 
apparel  belonging  to  the  deceased,  a 
statement  of  the  deceased   made   be- 
fore his  death,  to  the  effect  that  the 
shoes   and   socks  taken   from  defend- 
ant's feet  belonged  to  him,  was  admis- 
sible, it  having  been  made  in  the  pres- 
ence of  defendant  and  not  denied  by 
him.     69/36   (2).     Declarations  of  de- 


fendant are  sometimes  admissible  to 
discover  the  quo  animo  with  which  the 
act  was  committed.  5/85.  See  Mo- 
tive. 
Defense,  error  to  so  charge  as  to  con- 
tentions of  defendant,  as  to  exclude, 
or  give  jury  impression  that  it  is 
abandoned.  7  App.  803  (68  S.  E.  318). 
Diagram  of  scene  of  crime,  admissible 

in  evidence.  68/688. 
Drunkenness,  which  is  voluntary,  fur- 
nishes no  excuse  for  murder.  137/115, 
116  (78  S.  E.  922);  139/594  (1)  (77  S. 
E.  875).  See  Intoxicating  liquors. 
See  §  39  and  notes. 
Dying    declarations:      See    §    1026    and 

notes. 
Evidence  held  sufficient  to  show  homi- 
cide to  be  murder.     139/593  (3)  (77  S. 
828);  137/784  (74  S.  E.  243).    Evidence 
here   being   sufficient   to   sustain    con- 
viction, refusal  of  new  trial  based  only 
on  grounds  that  verdict  was  contrary 
to  law  and  evidence  will  not  be  dis- 
turbed.    114/30  (39  S.   E.  865). 
Express  malice:    See  §  61  and  notes. 
Federal  courts,  jurisdiction  of,  in  mur- 
der cases:    See  §§  21,  28;  see  also  §  26, 
Civil  Code,  and  notes. 
Habit  of  deceased  to  carry  hammer  of. 
pistol    on    empty    cartridge    could    be 
shown  by  testimony  of  one  who  spoke 
of  her  own   knowledge,   when   it  was 
material  as  to  whether  deceased  had 
fired  his  pistol   in   the  progress   of  a 
rencounter.      100/659     (3)     (28    S.    E. 
423). 
Habitation,  killing  in   defense  of:     See 

§§  70-72  and  notes. 
Human  being,  that  deceased  was,  need 
not   be   specifically   alleged   in   indict- 
ment. 121/591   (49  S.  E.  781). 
Identity  of  deceased,  generally  question 
for  jury,  and  slight  variance  in  name 
not  ordinarily  warrant  setting  aside  of 
jury's  verdict.     11/615;   48/66;   65/147; 
71/280;  but  see  90/95  (15  S.  E.  697). 
Illegal  arrest,  killing  officer  in  resisting: 

See  Arrest. 
Implied  malice:  See  §  62  and  notes. 
Indictment  for  murder  alleging  that  the 
person  killed  was  named  Charlie 
Bonner,  and  the  evidence  showing  that 
such  was  the  case,  the  fact  that  a  wit- 
ness for  the  State  testified  that  the 
deceased  was  a  boy  and  was  named 
after  his  father,  did  not  furnish 
ground   for  ruling  out  the  testimony 
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of  such  witness  as  to  the  killing  of 
the  son,  because  the  indictment  did 
not  allege  that  "Charlie  Bonner,  Jr." 
was  killed.  138/826  (4)  (76  S.  E.  347). 
Indictment  for  murder  not  alleging 
that  killing  was  unlawful,  but  other- 
wise describing  it  so  as  to  enable  jury 
to  understand  nature  of  the  offense, 
sufficient.  66/309.  Indictment  for 
murder  need  not  allege  that  defendant 
was  "in  the  peace  of  the  State." 
63/600  (1).  See  Arrest,  Choking,  Hu- 
man being,  Intent,  Principals,  Stat- 
ute, Weapon,  Wound. 

Insurance,  homicide  to  obtain,  as  mo- 
tive:   See  Motive. 

Intent  to  kill,  charge  that  defendant 
need  not  have  had,  at  the  time  of 
shooting,  if  he  had  intention  to  shoot 
and  his  act  was  not  justified  or  miti- 
gated, not  open  to  criticism  that  it  re- 
lieved State  of  burden  of  proving  in- 
tent. 132/357  (1)  (64  S.  E.  272).  The 
words  "unlawfully,  feloniously,  wil- 
fully, and  of  their  malice  afore- 
thought," in  an  indictment  for  murder, 
sufficiently  charged  intent  to  murder. 
126/544,  546  (55  S.  E.  475).  Intent  pre- 
sumed, where  weapon  used  was  pocket 
knife,  and  defendant  stabbed  deceased 
in  neck  with  it.  4  App.  59  (3)  (60  S.  E. 
813).  Deadly  weapon  used  in  manner 
likely  to  produce  death  raises  pre- 
sumption of  intent  to  kill;  but  such 
weapon  may  be  used  in  manner  not 
naturally  calculated  to  produce  death, 
and  in  such  case,  question  of  intent 
is  one  of  fact.  135/313  (3)  (69  S.  E. 
541).  Use  of  deadly  weapon  not  con- 
clusive as  to  intention  to  kill;  evidence 
must  show  that  manner  of  using  such 
weapon  was  calculated  to  cause  death. 
107/584  (1)  (34  S.  E.  113).  Intent  to 
kill  presumed  from  use  of  deadly 
weapon  in  ordinary  manner  in  which 
its  use  would  be  fatal.  128/17  (4) 
(57  S.  E.  83).  Intent  to  kill  not 
shown  by  blow  from  stick  of  wood, 
hastily  seized,  from  which  death  re- 
sulted. 108/384  (3)  (34  S.  E.  2);  and 
see  112/80  (37  S.  E.  120).  Intent  to 
kill  need  not  be  alleged  where  acts 
charged  carry  necessary  implication 
of  such  intent.  121/343  (49  S.  E.  258). 
The  law  infers  guilty  intention  from 
reckless  conduct.  87/526,  530  (13  S. 
E.  556).  See  Joint  defendants.  Mu- 
tual intent  to  fight:  See  Mutual  com- 
bat 


Intoxicating  liquors,  evidence  at  time  of 
arrest  a  few  minutes  after  homicide, 
that  defendant  had  been  drinking,  is 
admissible.  130/362  (3)  (60  S.  E. 
1005). 

Involuntary  manslaughter,  effect  of  ver- 
dict of:  See  Verdict  See  §  67  and 
notes. 

Joint  defendants,  where  on  trial  of  one 
of,  evidence  showed  that  both  at  same 
time  assaulted  and  wounded  deceased, 
but  failed  to  show  common  intent  or 
that  death  due  to  assault  of  defendant 
on  trial,  failure  to  charge  on  assault 
to  murder  reversible  error.  135/219 
(69  S.  E.  170).  Assault  to  murder  not 
legally  found  as  to  separate  and  inde- 
pendent assault  by  accused  just  before 
fatal  shot  by  another  jointly  accused. 
127/262  (56  S.  E.  360).  Conviction  of 
one  jointly  indicted  with  another,  the 
one  shot  fired  being  the  joint  act  of 
both,  no  bar  to  trial  of  the  other. 
62/59.  Charge  as  to  conviction  of 
some  of  joint  defendants  of  lesser  of- 
fense, not  warranted  where  there  is 
no  dispute  that  one  of  the  defendants 
is  guilty  of  murder,  this  being  only 
offense  charged  in  the  indictment. 
136/126  (2)  (70  S.  E.  1016).  Where 
two  persons  are  jointly  indicted  for 
murder,  each  may  be  convicted  upon 
evidence  showing  that  he  was  either 
the  absolute  perpetrator  of  the  crime, 
or  was  present,  aiding  and  abetting 
the  other  in  its  commission.  128/20, 
21  (3)  (57  S.  E.  237);  137/75,  76  (3)  (72 
S.  E.  911).  Mere  presence  and  partic- 
ipation in  the  general  transaction  in 
which  a  homicide  is  committed  is  not 
conclusive  evidence  of  consent  and 
concurrence  in  the  perpetration  of  the 
crime  by  a  defendant  sought  to  be 
held  responsible  for  the  homicide  as 
aiding  and  abetting  the  actual  per- 
petrator, unless  such  defendant  par- 
ticipated in  the  felonious  design  of 
the  person  killing.  Id.  76  (3-a)  (72 
S.  E.  911).  See  Principals.  See  §  42 
and  notes. 

Justification:     See  §§  70-76  and  notes. 

Malice:     See  §§  61,  62,  and  notes. 

Manslaughter,  effect  of  verdict  of:  See 
Verdict    See  §§  64,  65,  and  notes. 

Medical  treatment,  unskillful,  not  af- 
fect quality  of  act  of  one  who  inflicts 
on  another  a  wound  with  weapon 
likely  to  produce  death,  and  person 
wounded     actually    dies    as    a   result 
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thereof.  135/278  (3)  (69  S.  E.  184). 
When  defendant  alleges  that  death 
caused  by  negligent  or  improper 
treatment,  must  be  shown  that  wound 
was  not  necessarily  fatal.  19/195. 
Fact  that  life  of  deceased  might  have 
been  saved  by  medical  attention,  no 
defense  where  wound  inflicted  by  de- 
fendant was  proximate  cause  of  death. 
125/237  (2)  (54  S.  E.  143);  114/30  (39 
S.  E.  927);  133/260  (2)  (65  S.  E.  431). 
Motive  essential  to  malice,  not  error  to 
fail  to  charge,  where  this  and  two 
following  sections  are  charged  and 
malice  stated  as  essential  element  of 
murder.  129/731  (4)  (59  S.  E.  782). 
Motive  may  be  shown  by  facts  oc- 
curring after  homicide.  114/19  (1)  (39 
S.  E.  944).  Statements  of  accused  as 
to  insurance  on  father's  life,  admissible 
to  show  motive  for  murder  of  father. 
130/22  (2)  (60  S.  E.  158).  Statement 
of  heir  at  law  about  money  of  father 
in  bank,  admissible  to  show  motive 
for  murder  of  father;  but  indigent 
condition  of  accused  inadmissible. 
128/71  (3)  (57  S.  E.  84).  Condition 
of  body  indicating  rape,  admissible  to 
show  motive  for  homicide  of  female. 
114/56  (3)  (39  S.  E.  862).  Fact  that 
deceased  had  testified  against  ac- 
cused, on  charge  of  gaming,  admissi- 
ble to  show  motive.  126/95  (1)  (54  S. 
E.  809  );  and  see  91/161  (1)  (16  S.  E. 
984).  Question  of  motive  being  in 
issue,  it  was  competent  to  show  that 
deceased  claimed  to  know  facts  con- 
necting defendant  with  a  larceny,  and 
that  he  was  therefore  interested  in 
removing  her.  69/13  (11).  Malice  is 
motive  and  must  be  present  at  time  of 
homicide.  -80/170  (5  S.  E.  295);  77/767. 
Testimony  tending  to  show  motive  is 
material.  55/325,  591.  That  deceased 
had  caused  accused  to  be  indicted,  ad- 
missible to  show  motive.  49/12; 
70/766;  73/620;  91/161  (16  S.  E.  984). 
That  deceased  claimed  to  know 
facts  connecting  accused  with  a  crim- 
inal offense,  may  be  admitted  to 
show  motive.  69/13.  Animosity 
against  one  killed  at  same  time, 
may  be  admitted  as  tending  to  show 
motive.  85/73  (11  S.  E.  814).  Pos- 
session of  money  by  deceased-  ma- 
terial as  tending  to  show  robbery 
was  motive.  89/425  (15  S.  E.  453). 
Report  of  approaching  marriage  to 
former  sweetheart  of  accused,  such  re- 


port having  come  to  ears  of  accused, 
a  rejected  suitor,  admissible  as  evi- 
dence of  motive.  43/484.  Proof  of  mo- 
tive, not  essential  to  conviction. 
74/870.  Insurance  policies  on  de- 
ceased's life  having  been  introduced  in 
prosecution  of  husband  for  murder,  to 
show  motive,  policy  on  defendant's  life 
in  favor  of  wife,  was  admissible  in  re- 
buttal; policy  on  life  of  defendant's 
mother  irrelevant.  137/398  (7)  (73  S. 
E.  368).  Charge  that  even  if  evidence 
fails  to  show  motive,  accused  may 
still  be  found  guilty  if  jury  believe 
from  the  evidence  that  accused  com- 
mitted the  crime  and  are  satisfied  be- 
yond reasonable  doubt  that  he  did  it 
with  malice  aforethought,  approved. 
136/65  (2)  (70  S.  E.  868);  and  see 
74/869  (4).  See  Bad  feeling,  Circum- 
stantial evidence,  Cruelty,  Quarrels, 
Threats. 
Mutual  combat,  pursuing  and  slaying 
adversary  after,  if  sufficient  cooling 
time  had  elapsed,  is  murder.  130/403 
(3)  (60  S.  E.  1053).  One  killing  an- 
other in  mutual  fight,  with  malice,  • 
guilty  of  murder.  70/135,  736;  137/775 
(6)  (74  S.  E.  621).  Provoking  difficulty 
with  intent  to  kill  and  actually  kill- 
ing in  such  difficulty,  though  combat 
was  mutual,  is  murder.  130/403  (2) 
(60  S.  E.  1053).  Mutual  intention  to 
fight  established  by  evidence,  charge 
on  that  theory  proper.  6  App.  789 
(5)  (65  S.  E.  842).  Agreement  to 
fight  with  deadly  weapons  at  a  cer- 
tain time  and  place,  killing  in  chance 
meeting  between  the  parties,  before 
the  time  appointed,  and  without  fresh 
cause  of  quarrel,  constitutes  murder. 
125/753  (2)  (54  S.  E.  683).  If 
the  charge  on  the  subject  of  mu- 
tual combat,  of  which  complaint 
was  made,  was  not  altogether  as  clear 
and  exact  as  it  might  have  been,  un- 
der the  evidence  it  does  not  require 
a  reversal  on  the  ground  that  it  was 
"too  vague  and  uncertain,"  and  because 
the  court  failed  to  give  the  jury  the 
law,  if  any,  which  distinguishes  be- 
tween mutual  combat.  138/464  (3) 
(75  S.  E.  604);  and  see  70/376  (3); 
137/775  (74  S.  E.  621).  Preparations 
for  mutual  combat,  not  show  mutual 
malice  and  render  whichever  one 
shooting  first  guilty  of  murder. 
33/303.  If  accused  deliberately  seeks 
mutual  combat  with  deadly  weapons, 
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offense  would  be  murder  or  man- 
slaughter according  as  whether  he 
killed  deliberately  or  under  excite- 
ment 65/431.  Justifiable  homicide: 
See  §  73  and  notes.  Voluntary  man- 
slaughter: See  §  65,  catchword  Mu- 
tual combat. 

Mutual  protection  by  parents  and  chil- 
dren:    See  §  74  and  notes. 

No  bill  returned  by  the  grand  jury 
against  the  decedent,  charged  with 
the  murder  of  a  brother  of  the  de- 
fendant, even  if  the  admission  in  ev- 
idence of,  was  irrelevant,  it  was  not 
of  sufficient  materiality  to  be  ground 
for  a  reversal.  137/777,  778  (4)  (74 
S.    E.   537). 

Officer,  killing  of,  or  by,  in  making  ar- 
rest:    See  Arrest. 

Parents  and  children,  mutual  protection 
as  defense:     See  §  74  and  notes. 

Photograph  of  wound,  admissible  where 
character  of  wound  material.     69/36. 

Poison,  where  physician  charged  with 
murder  by,  request  to  charge  that 
if  jury  found  medicine  was  adminis- 
tered in  regular  course  of  treatment, 
and  it  was  possible  for  it  to  contain 
arsenic,  unknown  to  defendant,  and 
quantity  found  in  organs  of  deceased 
after  death  was  about  quantity  pos- 
sible to  be  in  medicine,  acquittal 
should  result,  properly  refused. 
136/600  (6)  (71  S.  E.  1038).  Evidence 
here  sufficient  to  convict  (one  dis- 
senting). 136/600  (7)  (71  S.  E.  1038). 
On  question  as  to  whether  poison  was 
taken  voluntarily  or  administered 
forcibly,  evidence  of  bruise  on  face 
admissible.  125/742  (1)  (54  S.  E. 
724). 

Premeditation,  declaration  showing: 
See  Declaration. 

Presence  of  deceased  at  scene  of  homi- 
cide, where  relied  upon  as  circum- 
stance indicating  guilt,  evidence  to 
show  presence  innocent,  not  irrele- 
vant. 134/264  (67  S.  E.  816),  306  (3) 
(67  S.  E.  881). 

Previous  difficulties,  evidence  of:  See 
Quarrels. 

Prima  facie  case  is  made  out  when 
State  proves  that  defendant  killed  the 
person  named  in  the  indictment,  in 
the  county  and  in  the  manner  therein 
described.  10  App.  464  (2)  (73  S.  E. 
681). 

Principals  in  first  degree  and  in  second 


degree  receive  same  punishment  in 
murder  cases  and  no  distinction  need 
be  made  between  them  in  the  indict- 
ment; and  where  one  is  indicted  as 
principal  in  first  degree  he  may  be 
convicted  as  such  though  the  evi- 
dence shows  him  to  be  guilty  only  as 
principal  in  second  degree.  136/355 
(1)  (71  S.  E.  417).  When  two  per- 
sons are  jointly  indicted  for  murder, 
one  as  principal  in  the  first  degree, 
and  the  other  as  principal  in  the  sec- 
ond degree,  each  may  be  convicted 
upon  evidence  showing  that  he  was 
either  the  absolute  perpetrator  of  the 
crime,  or  was  present  aiding  and 
abetting  the  other  in  its  cqmmission. 
120/294  (1)  (48  S.  E.  9).  Indictment 
charging  person  as  principal  in  second 
degree  need  not  charge  principal  in 
first  degree  with  murder  if  the  offense 
of  the  latter  is  so  described  as  to  in- 
dicate to  the  jury  that  it  was  murder. 
7/16.  See  Joint  defendants.  See 
§  42  and  notes. 
Property,    killing    in    defense    of:     See 

§§  70-72,  and  notes. 
Punishment:  See  §  63  and  notes.  * 
Quarrels  between  deceased  and  his  wife 
about  defendant,  unknown  to  defend- 
ant, inadmissible.  129/541  (5)  (59  S. 
E.  255).  Evidence  as  to  quarrel  inad- 
missible, except  when  shown  that  hos- 
tile feelings  then  engendered  con- 
tinued and  had  to  do  with  homicide. 
110/739  (1)  (35  S.  E.  659).  Former 
difficulties,  such  as  repeated  quarrels, 
may  be  proved  to  show  the  malo 
animo.  120/506  (2)  (48  S.  E.  167). 
Evidence  as  to  former  difficulties  not 
admissible  to  prove  a  particular  quar- 
rel unless  followed  with  proof  of  con- 
necting of  such  quarrel  •  with  final 
tragedy.  5/86.  Connection  of  former 
difficulties  with  killing  must  be  shown 
to  render  evidence  as  to,  admissible. 
43/89.  Evidence  as  to  former  diffi- 
culties admissible  to  show  state  of 
feelings.  17/84;  31/261;  43/89;  51/502, 
explained  103/208  (29  S.  E.  767); 
55/49,  326;  60/246.  Evidence  as  to 
former  difficulties  admissible,  though 
parties  afterwards  became  friendly. 
81/593,  explained  103/208  (29  S.  E. 
767).  Where  it  appeared  that  a  homi- 
cide was  committed  after  dark,  and  it 
was  somewhat  doubtful  whether  the 
defendant  had  stricken  the  fatal  blow, 
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it  was  competent  for  the  defendant 
to  prove,  that  just  after  dinner,  the 
evening  deceased  was  killed,  two 
other  persons  and  deceased  had  a 
quarrel  at  the  same  place  where  the 
homicide  was  committed;  especially, 
as  defendant  and  deceased  were  shown 
to  have  been  on  friendly  terms,  but  a 
short  time  before  the  killing  took 
place.  12/142  (1).  Testimony  as  to 
altercation,  without  identifying  par- 
ticipants therein,  admissible,  when 
material,  and  when  other  testimony 
tended  to  identify  the  participants. 
135/221    (1)    (69  S.    E.   171). 

Revenge,  killing  in,  for  past  offense: 
See  §§  65,  70,  71,  catchword  Revenge. 

Self-defense:  See  §§  70,  71.  73.  and 
notes. 

Shooting  at  another,  verdict  for:  See 
Verdict. 

Sound  of  gunshot,  evidence  as  to.  being 
heard  not  far  from  scene  of  murder, 
though  irrelevant,  held  not  prejudi- 
cial error,  in  light  of  entire  evidence. 
138/23    (1)    (74    S.    E.    689). 

Statute  alleged  to  have  been  violated, 
indictment  alleging  that  homicide  was 
maliciously,  unlawfully,  and  feloni- 
ously done,  sufficient  without  plead- 
ing.    154  Fed.  540. 

Suspicion  of  guilt,  evidence  which 
merely  raises,  is  insufficient.  113/721 
(39  S.  E.  487). 

Third  person,  killing  in  attempt  to  kill 
another:  See  §  67,  catchword  Third 
person. 

Threats,  made  by  third  party  against 
one  of  those  killed  about  two  weeks 
before  killing,  and  unconnected  with 
the  circumstances  of  the  killing,  not 
admissible.  81/553  (8  S.  E.  724).  Ev- 
idence as  to  threat  admissible  though 
threat  was  uncommunicated  to  de- 
ceased, if  it  throws  light  upon  ques- 
tion of  motive.  134/416  (5)  (68  S.  E. 
62).  Threats,  though  made  several 
years  before,  may  be  proved  to  show 
motive.  62/65.  Hostile  message  re- 
ceived by  accused,  not  admissible  un- 
less shown  that  deceased  sent  it. 
71/128.  Threats  by  one  charged  as 
accessory  before  the  fact  against 
father  of  slain  person,  admissible, 
where  it  appears  that  deceased  were 
killed  during  the  night  as*  they 
emerged  from  the  home  of  their 
father,    by    persons    who    surrounded 


the  house.  124/33  (21),  57  (52  S.  E. 
1).  Implied  threat  by  third  person  in 
presence  of  accused  against  life  of 
deceased  not  admissible.  97/653  (3) 
(25  S.  E.  366).  Threat,  though  some- 
what indefinite,  admissible,  if  reason- 
ably capable  of  being  applied  to  ac- 
cused. 125/133  (2)  (53  S.  E.  1027); 
109/280  (34  S.  E.  583).  When  threats 
by  deceased,  uncommunicated  to  ac- 
cused, admissible  and  when  not,  dis- 
cussed. 125/133  (3)  (53  S.  E.  1027). 
Evidence  of  threat  to  kill  person 
afterwards  murdered,  admissible 
against  accused.  130/479  (3)  (61  S. 
E.  14).  Omission  to  charge  on 
threats  by  accused  against  deceased 
specifically,  not  error,  in  absence  of 
request.  133/76  (3)  (65  S.  E.  146). 
Threats  by  accused  against  deceased 
considered  with  other  evidence  in  de- 
termining identity  of  accused  as 
slayer.  135/622  (9)  (70  S.  E.  237). 
Threats  equally  susceptible  of  two 
constructions,  duty  of  jury,  if  they 
can.  to  prefer  innocent  construction. 
22/479;  2  App.  228  (2)  (58  S.  E.  477). 
Where  the  prisoner  in  his  statement 
claimed  that  the  deceased  had  made 
threats  to  him,  there  was  no  error  in 
failing  to  charge  the  law  applicable 
to  threats,  on  the  basis  of  such  state- 
ment, in  the  absence  of  a  request 
therefor.  138/414  (5)  (75  S.  E.  252). 
Where  there  was  evidence  on  behalf 
of  the  accused  of  uncommunicated 
threats  made  against  him  by  the  de- 
ceased, the  failure  to  charge,  without 
request,  in  regard  to  the  law  touch- 
ing such  threats  was  not  error,  the 
court  having  fully  charged  the  law  of 
murder,  manslaughter,  and  justifiable 
homicide,  including  the  doctrine  of 
reasonable  fears.  138/414  (6)  (75  S. 
E.  252).  Upon  trial  of  several  for 
murder,  where  it  was  shown  that 
there  had  been  ill  feeling  between  de- 
ceased and  a  friend  of  defendants,  and 
that  certain  persons  had  met  at  a  cer- 
tain place  to  resist  the  arrest  of  this 
friend,  and  that  the  murder  was  com- 
mitted at  that  place,  not  error  to  ad- 
mit, as  against  one  of  defendants,  evi- 
dence of  declarations,  made  by  him 
prior  to  the  commission  of  the  of- 
fense, that  he  was  going  to  that  place 
to  take  part  in  an  anticipated  diffi- 
culty.     113/268    (3)     (38    S.    E.    841). 
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Malice  shown  by  threats:  See  §  61, 
catchword  Threats. 

Train,  murder  resulting  from  wrecking: 
See  Wrecking  train.  See  §  514  and 
notes. 

Trespasser  upon  property,  intentional 
killing  of,  generally  murder  and  not 
manslaughter.  58/35;  72/442;  90/707 
(17  S.  E.  628). 

Unlawful  act,  involuntary  killing  in 
commission  of:     See  §  67  and  notes. 

Verdict,  where  in  murder  case  jury 
were  instructed  as  to  forms  of,  which 
they  might  find,  and  which  did  not 
include  involuntary  manslaughter,  but 
found  involuntary  manslaughter  and 
were  remanded  and  failed  to  agree, 
right  to  declare  mistrial  affirmed  by 
equal  division  of  court.  136/501  (71 
S.  E.  661).  Verdict  of  involuntary 
manslaughter,  on  indictment  for  mur- 
der, is  too  vague  and  uncertain  to  sus- 
tain any  judgment  (two  dissenting). 
38/117;  105/516  (31  S.  E.  448).  One 
tried  for  murder  but  convicted  only 
of  manslaughter  cannot  successfully 
assign  error  upon  instructions  of  the 
trial  judge  as  to  malice,  without  show- 
ing that  the  instructions  alleged  to  be 
erroneous  in  some  way  influenced 
and  conduced  to  the  verdict  actually 
rendered.  12  App.  292  (3)  (77  S.  E. 
105).  Exceptions  to  portions  of 
charge  relating  solely  to  law  of  mur- 
der become  immaterial  where  verdict 
is  for  voluntary  manslaughter.  11 
App.  761  (2)  (76  S.  E.  78);  121/580 
(14)  (49  S.  E.  708).  Where,  on  the 
trial  of  one  indicted  for  murder,  he 
is  convicted  of  involuntary  man- 
slaughter in  the  commission  of  an  un- 
lawful act,  error  in  the  judge's  in- 
structions to  the  jury  on  the  law  of 
murder,  or  of  voluntary  manslaughter, 
becomes  immaterial.  12  App.  634  (1) 
(77  S.  E.  916).  Evidence  demanding 
verdict  for  murder  or  for  man- 
slaughter, verdict  for  lesser  offense 
not  reversed,  though  some  inac- 
curacies in  charge.  125/310  (54  S.  E. 
120).  Exclusion  of  evidence  to  rebut 
presumption  of  malice,  no  ground  for 
new  trial,  where  defendant  convicted 
only  of  voluntary  manslaughter. 
2  App.  254  (1)  (58  S.  E.  532).  Ac- 
quittal of  murder  results  from  convic- 
tion of  manslaughter.  22/546.  Ver- 
dict may  be  for  manslaughter  under 


indictment  for  murder.  1/222.  Ver- 
dict of  involuntary  manslaughter  in 
trial  for  murder  operated  as  an  ac- 
quittal of  murder.  10  App.  623  (4) 
(74  S.  E.  429).  Conviction  for  shoot- 
ing at  another  may  be  had  under  in- 
dictment for  murder,  where  former 
offense  included  in  allegations. 
116/607  (5)  (43  S.  E.  32).  Error  in 
admission  of  evidence  was  harmless 
where  verdict  of  involuntary  man- 
slaughter only.  11  App.  52,  53  (6)  (74 
S.  E.  702).  See  Joint  defendants. 
See  §§  64,  65,  67,  catchword  Verdict. 
Violence  and  peaceableness:  On  trial 
for  murder,  admission  of  evidence,  of- 
fered by  State,  of  character  of  accused 
for  violence  and  of  deceased  for 
peaceableness,  not  in  rebuttal  and 
over  objection  of  defendant,  held  er- 
ror. 43/88  (1);  see  138/336  (4)  (75 
S.  E.  240).  General  character  for 
violence  not  established  by  proof  of 
specific  acts.  70/134  (5);  107/683  (3) 
(33  S.  E.  673);  125/133  (6)  (53  S.  E. 
1027);  101/9  (1)  (29  S.  E.  309). 
Charge  that  character  not  shown  by 
specific  acts,  but  that  jury  may  con- 
sider such  acts  in  this  case,  where 
they  were  admitted  by  agreement  of 
counsel,  not  erroneous.  127/350  (5) 
(56  S.  E.  444).  Defendant  having  put 
in  evidence  his  character  for  peace- 
ableness, the  State  could  reply 
thereto;  but  it  was  his  general  char- 
acter for  violence  or  peaceableness 
which  could  be  shown  in  rebuttal,  not 
hearsay  that  defendant  had  done  par- 
ticular things.  133/264  (2)  (65  S.  E. 
426).  Where  witness  called  by  de- 
fendant testifies  that  character  of  de- 
fendant for  peaceableness  is  good  he 
may  be  interrogated  on  cross-exam- 
ination as  to  having  seen  the  defend- 
ant engage  in  a  fight.  87/173  (4)  (13 
S.  E.  247) ;  135/391  (3)  (69  S.  E.  541) ; 
136/243  (2)  (71  S.  E.  164);  138/349  (2) 
(75  S.  E.  324).  Where  defendant  ad- 
mitted homicide  and  claimed  it  was 
justifiable,  error  to  charge  that  de- 
fendant's evidence  of  character  as  a 
peaceable  man  applied  only  to  cases 
where  it  was  question  whether  homi- 
cide committed  by  accused.  10/101 
(1).  Witness  may  be  allowed,  after 
showing  his  acquaintance  with  the 
person  inquired  of,  to  testify  that  he 
had  known  him  for  a  long  while,  had 
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lived  in  the  same  community  with  him, 
and  had  never  heard  his  reputation  or 
character  for  peaceableness  ques- 
tioned or  attacked.  101/9  (1-a)  (29 
S.  E.  309).  On  trial  for  murder  not 
error  to  refuse  to  allow  jailer  to  tes- 
tify as  to  his  opportunities  for  ob- 
serving disposition  and  conduct  of  ac- 
cused while  in  prison,  the  evidence 
being  offered  to  show  his  "character 
for  quietude  and  peaceableness,  as 
compared  with  other  men,"  but  coun- 
sel for  accused  expressly  declining  to 
put  in  issue  the  general  character  of 
the  latter  for  peaceableness  or 
violence.  102/31  (29  S.  E.  153).  Not 
error  to  refuse  to  admit  testimony  as 
to  general  character  of  prisoner's  co- 
defendant  for  violence,  before  there 
was  any  proof  that  defendant  had  par- 
ticipated in  the  crime  with  which  he 
was  charged,  under  duress  resulting 
from  any  threat  by  such  codefendant, 
though  defendant  relied  upon  defense 
that  he  acted  under  such  duress,  as 
was  developed  in  his  statement  after 
the  evidence  had  been  rejec.  1. 
128/17  (1)    (57  S.  E.  83). 

Voluntary  manslaughter,  effect  of  ver- 
dict of:  See  Verdict.  See  §  65  and 
notes. 

Weapon,  detailed  description  of  that 
used,  need  not  appear  in  indictment. 
106/760  (1)  (32  &.  E.  666).  Proper 
foundation  for  introduction  of  weapon 
in  evidence  discussed.  123/146  (3) 
(51  S.  E.  374).  A  stick  used  by  a  de- 
fendant charged  with  murder,  and  left 
by  him  shortly  after  the  crime  was 
committed,  bearing  upon  it  stains  ap- 
parently of  blood,  was  admissible  in 
evidence.  67/460  (5).  A  witness  who 
examined  a  stick  habitually  used  by 
the  defendant  shortly  after  the  killing 
and  while  it  had  fresh  stains  upon  it, 
might  testify  that  such  stains  looked 
like  blood.  Id.  460  (4).  A  knife, 
shown  to  have  been  in  defendant's 
possession  a  day  or  two  after  the 
throat  of  deceased  was  cut  and  then 
presenting  traces  of  blood,  was  ad- 
missible in  evidence.  69/36  (4-a). 
Evidence  that  defendant  was  seen 
with  pistol  with  calibre  corresponding 
to  size  of  bullet  found  in  body  prior 
to  homicide,  relevant;  also,  that  joint 


defendant,  not  on  trial,  had  pistol 
corresponding  to  shells  found,  rele- 
vant, where  concerted  action  charged. 
6  App.  789  (4)  (65  S.  E.  842).  Indict- 
ment charging  murder  by  use  of  gun, 
both  were  essential  averments  and 
plea  of  not  guilty  put  both  in  issue; 
charge  that  defendant's  contention 
was  that  while  there  was  a  homicide 
and  while  deceased  was  killed  with 
gun  and  under  such  circumstances  as 
showed  unlawful  killing,  he  was  not 
perpetrator  of  offense,  was  reversible 
error  (two  dissenting).  125/584  (5) 
(54  S.  E.  82).  Indictment  for  murder 
by  shooting  need  not  allege  that  gun 
was  "loaded  with  powder  and  leaden 
balls."  119/108  (1)  (46  S.  E.  64); 
47/527;  s.  c,  50/142.  Indictment 
charging  that  offense  committed  by 
stabbing  "with  a  certain  knife  and 
with  other  sharp  instruments  to  the 
grand  jury  unknown,"  sufficient. 
133/177  (1)  (65  S.  E.  400).  Intent 
from  use  of  deadly  weapon:  See  In- 
tent 

Wife,  where  one  is  on  trial  for  murder 
of,  competent  to  prove  that  at  time 
of  wife's  death  she  was  in  advanced 
stage  of  pregnancy  to  show  enormity 
of  offense.     136/337  (4)  (71  S.  E.  139). 

Wound,  location  of,  on  person  of  de- 
ceased, indictment  need  not  show. 
106/760  (1)  (32  S.  E.  666).  Burden  on 
State  to  show  that  death  resulted 
from  wound  inflicted;  burden  not  on 
accused  to  show  that  death  resulted 
from  other  cause.  126/541  (55  S.  E. 
472).  Two  mortal  wounds  inflicted 
by  different  persons  not  in  conspir- 
acy, one  cannot  be  convicted  without 
proof  that  death  resulted  from  his 
own  act.  116/537  (5)  (42  S.  E.  787); 
and  see  125/240  (1)  (54  S.  E.  125),  299 
(3)  (54  S.  E.  126).  Indictment  charg- 
ing infliction  of  mortal  wound  and 
death  within  a  year,  sufficient;  un- 
necessary to  amend  by  setting  out 
that  death  was  immediate  and  re- 
sulted "then  and  there."  41/500.  See 
Medical  treatment.  Admissibility  of 
photograph  of  wound:  See  Photo- 
graph. 

Wrecking  train,  resulting  in  death,  this 
section  may  be  charged.  102/660  (1) 
(29  S.  E.  477).     See  §  514  and  notes. 
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§  61.  (§  61.)  Express  malice.  Express  malice  is  that  deliberate  in- 
tention unlawfully  to  take  away  the  life  of  a  fellow-creature,  which  is  mani- 
fested by  external  circumstances  capable  of  proof. 

Cobb,  783. 

§§  31,  32,   60,  62,  64. 


Charge  defining  murder  and  malice  in 
language  of  Code,  not  ground  for  re- 
versal that  court  added,  "Malice  is  un- 
lawful intention  to  kill,  without  justi- 
fication or  mitigation."  133/435  (2) 
(66  S.  E.  251).  Not  advisable  to 
charge  that  "malice  lives  in  the  gleam 
of  the  blade  and  in  the  flash  of  the 
pistol."  Id.,  435  (3)  (66  S.  E.  251) 
134/306  (2)  (67  S.  E.  881).  One 
charged  with  murder,  but  convicted 
of  voluntary  manslaughter,  is  not 
presumed  to  have  been  hurt  by  an  er- 
roneous instruction  upon  the  subject 
of  malice,  for  the  reason  that  it  is 
apparent  that  the  jury  found  there 
was  no  malice.  12  App.  337  (1)  (77 
S.  E.  189).  Charge  that  malice  is  in- 
tent to  kill  where  law  would  not  jus- 
tify or  "in  any  decree  excuse"  killing, 
inaccurate;  "mitigate"  would  have 
been  better  expression  than  "excuse," 
but  no  reversal.  136/231  (2)  (71  S. 
E.  153).  Presumption  exists  that  homi- 
cide malicious  until  contrary  appears 
from  circumstances  of  alleviation  or 
excuse  or  justification,  and  burden  on 
accused  to  show  such  circumstances, 
unless  they  appear  from  evidence 
against  him;  such  principle  properly 
charged  where  State's  evidence  pre- 
sents two  theories,  one  based  on  cir- 
cumstances indicating  malice,  the 
other  upon  warranted  inferences  neg- 
ativing its  existence.  124/760  (1)  (53 
S.  E.  324);  135/312  (l)  (69  S.  E.  541), 
571  (1)  (69  S.  E.  1080);  139/593  (3) 
(77  S.  E.  828).  Charge  that  if  one 
kills  another  with  intention  to  kill 
him,  such  intention  is  malice,  if  it  is 
a  deliberate  intention  unlawfully  to 
take  human  life,  not  error.  133/723 
(1)  (66  S.  E.  887).  There  being  tes- 
timony which  would  authorize  the 
conviction  of  the  defendant  of  the  of- 
fense of  murder,  it  was  not  error  for 
the  court  to  define  to  the  jury  both 
express  and  implied  malice.  11  App. 
52  (3)  (74  S.  E.  702).  There  being 
evidence  of  a  previous  difficulty, 
charge  that  "express  malice  is  -capa- 


ble of  proof,  such  as  preparations  to 
commit  the  offense;  previous  difficul- 
ties," is  not  objectionable  in  that  it  in 
substance  told  the  jury  that  previous 
difficulty  indicated  express  malice, 
without  submitting  it  as  a  question  of 
fact.     139/92  (1)   (76  S.  E.  859). 

Cruelty,  evidence  as  to  long  course  of, 
admissible  in  trial  of  husband  for  mur- 
der of  wife.  123/146  (5)  (51  S.  E. 
374);  137/769  (1)  (74  S.  E.  282);  and 
see  123/533  (2)  (51  S.  E.  644);  125/742 
(3)   (54  S.  E.  724). 

Definition:  Legal  malice  is  the  intent 
unlawfully  to  take  human  life  in  cases 
where  law  neither  mitigates  nor  jus- 
tifies the  killing.  124/760  (2)  (53  S.  E. 
324);   133/471    (7)    (66  S.   E.  250). 

Deliberation  need  be  only  momentary. 
3/326;  70/617. 

Distinguished,  express  malice  is  not, 
from  implied  malice,  except  in  the 
manner  of  proof.     29/607. 

Evidence  that  deceased  was  "a  small 
delicate  man"  is  not  irrelevant  where, 
in  a  murder  case,  the  only  question  to 
be  determined  is  whether  the  accused 
is  guilty  of  murder  or  voluntary  man- 
slaughter, as  it  would  elucidate  the 
question  as  to  whether  the  killing  was 
done  with  malice.  115/577  (1)  (42  S. 
E.  39).  Where  the  prisoner,  after  kill- 
ing the  deceased,  effects  his  escape, 
and  to  enable  him  to  do  so,  takes  the 
life  of  another  person,  and  attempts 
to  shoot  others,  these  acts  of  violence 
may  be  given  in  evidence  on  the  trial 
for  murder  to  characterize  the  quo 
animo  with  which  the  deed  was  per- 
petrated.   26/276  (4). 

External  circumstances  comprehend 
such  matters  as  former  difficulties, 
concerted  plots,  threats,  or  the  nature 
of  the  act  itself.    3/324.  11/628;  33/217. 

Hatred,  malice,  in  legal  sense,  is  not, 
but  is  the  purpose  unlawfully  to  take 
human  life.  3/325;  26/276;  29/607; 
70/617;  76/453;  105/746  (2)  (31  S.  E. 
764). 

Homicide,  presumption  of  malice  from: 
See  §  62,  catchword  Proof. 
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Implied  malice:    See  §  62  and  notes. 

Indictment:  Use  of  "malice  aforesaid" 
instead  of  "malice  aforethought," 
ground  for  special  demurrer  but  not 
for  motion  in  arrest  95/340  (22  S.  E. 
836). 

Insanity,  State  may  prove  express  mal- 
ice to  rebut  evidence  of.     31/424. 

Motive:  See  §  60  catchword  Motive. 

Presumption  of  malice:  See  §  62  and 
notes. 

Previous  difficulties,  evidence  as  to: 
See  §  60,  catchword  Quarrels. 

Proof  of  express  malice,  State  may  of- 
fer, after  defendant  has  proved  facts 
tending  to  rebut  malice,  though  so- 
licitor announced  closed  after  proving 
homicide.     14/43. 

Source  from  which  malice  springs  is  im- 
material. 102/366  (6),  375  (30  S.  E. 
903). 

Threats,  evidence  as  to,  admissible  to 
show  malice.  29/484;  57/183;  49/12; 
51/502;  120/506  (2)  (48  S.  E.  167). 
Threat,  though  conditional,  before 
homicide,  admissible  to  show  malice. 
130/18  (1)  (60  S.  E.  107).  Uncom- 
municated  threats  made  three  months 
or  more  before  homicide  admissible 
as  tending  to  show  malice.  125/48  (2) 
(53  S.  E.  816);  and  see  100/67  (27  S. 
E.  158).  Threats  by  accused  against 
deceased,  uncommunicated  to  latter, 
admissible  to  show  malice;  threats  by 
deceased  against  accused,  uncommuni- 
cated, admissible,  when  evidence  tends 
to    prove  that    deceased    began    con- 


flict and  accused  killed  in  self-defense, 
to  show  state  of  mind  of  deceased 
and  illustrate  his  conduct  at  time  of 
homicide.  135/228  (4)  (69  S.  E.  180). 
Evidence  as  to  mutual  threats  tends 
to  show  mutual  malice,  and  may 
warrant  conviction  of  murder.  79/806 
(5  S.  E.  289).  Evidence  as  to  threat 
to  kill,  made  some  time  before  al- 
leged crime  committed,  nullified  by 
evidence  that  in  meantime  feelings  of 
hostility  had  changed  to  feelings  of 
good  will  and  friendship.  5  App.  231 
(1,  2)  (62  S.  E.  1005).  Threats  to 
prosecute  deceased,  four  months  be- 
fore homicide,  on  account  of  ill-feel- 
ing against  father  of  deceased,  admis- 
sible to  illustrate  feeling  of  accused 
toward  deceased.  134/784  (1)  (68  S. 
E.  504).  Evidence  as  to  threat  ad- 
missible though  threat  was  uncom- 
municated to  deceased,  if  it  throws 
light  upon  question  of  accused's  at- 
titude toward  deceased.  134/416  (5) 
(68  S.  E.  62). 
Time  of  killing,  malice  must  exist  at; 
need  not  have  existed  at  any  time 
sooner.  3/326;  35/54;  70/617;  77/96; 
133/155  (1)  (65  S.  E.  368).  Malice 
may  be  momentary.  79/37  (4)  (3  S. 
E.  323).  Malice  need  exist  only 
limited  time.  102/366  (6),  375  (30  S. 
E.  903).  If  malice  is  in  mind  of  slayer 
at  moment  of  killing  and  it  moved  him 
to  do  the  crime,  killing'  is  murder. 
77/767. 


§  62.  (§  62.)  Implied  malice.  Malice  shall  be  implied  where  no  con- 
siderable provocation  appears,  and  where  all  the  circumstances  of  the  kill- 
ing show  an  abandoned  and  malignant  heart. 


Cobb,  783. 
§3  60,  61,  64. 

Charge  on  implie4  malice  not  error,  in 
trial  of  assault  to  murder,  if  warranted 
by  evidence.  9  App.  291  (2)  (71  S.  E. 
8).  Intentional,  unlawful  killing  with 
malice  is  murder;  without  malice, 
manslaughter;  malice  may  or  may 
not  be  inferred  according  to  circum- 
stances; error  to  charge  that  if  kill- 
ing unlawful  and  intentional,  malice 
inferred,  and  crime  is  murder.  96/653 
(2,  3)  (23  S.  E.  827).  There  being 
testimony  which  would  authorize  the 


conviction  of  the  defendant  of  the  of- 
fense of  murder,  it  was  not  error  for 
the  court  to  define  to  the  jury  both 
express  and  implied  malice.  11  App. 
52  (3)  (74  S.  E.  702).  Charge  that  a 
presumption  of  malice  arose  upon 
proof  of  an  unprovoked  killing  was 
not  open  to  the  objection  that  it  ex- 
cluded from  the  jury  consideration  of 
evidence  introduced  by  the  State  tend- 
ing to  show  that  the  homicide  was  to 
prevent  a  capture  of  an  escaped  con- 
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vict  without  a  warrant,  which  would 
reduce  the  offense  to  manslaughter. 
121/173  (48  S.  E.  962).  See  Provoca- 
tion, Weapon. 

Declarations  and  acts,  showing  malice 
or  indifference,  made  shortly  after  in- 
flicting mortal  wound,  admissible. 
110/234  (2)   (36  S.  E.  781). 

Distinguished,  express  malice  is  not, 
from  implied  malice,  except  in  the 
manner  of  proof.    29/607. 

Excessive  punishment,  causing  death, 
inflicted  upon  slave,  raises  inference 
of  malice  if  means  employed  likely 
to  produce  death.    25/511. 

Express  malice:     See  §  61  and  notes. 

Jury,  which  of  two  inconsistent  theories 
is  founded  on  truth,  is  question  for, 
the  one  theory  being  based  upon  cir- 
cumstances indicating  malice  and  the 
other  upon  warranted  inferences 
which  negatived  its  existence.  124/760 
(1)  (53  S.  E.  324);  135/312  (69  S.  E. 
541);  137/193  (2)   (73  S.  E.  255). 

Proof  of  homicide,  malice  is  presumed, 
and  evidence,  from  one  side  or  the 
other,  must  rebut  that  presumption 
to  authorize  acquittal.  20/752;  26/157; 
31/424;  41/4*4;  35/80;  50/556;  69/226, 
752;  2/188;  3/325;  70/336;  74/26; 
52/609;  12/142;  93/169  (18  S.  E.  553); 
128/20  (5)  (57  S.  E.  237);  132/65  (4) 
(63  S.  E.  784)  758  (2)  (64  S.  E.  1090); 
110/331  (2)  (35  S.  E.  651);  129/336 
(3)  (58  S.  E.  842);  130/27  (1)  (60  S. 
E.  160),  344  (3)  (60  S.  E.  1006).  Mal- 
ice presumed,  except  where  only  proof 
of  homicide  is  admission  of  accused 
which  shows  exculpation.  90/473  (16 
S.  E.  102);  5  App.  305  (2)  (63  S.  E. 
27).  Presumption  does  not  arise  from 
admission  or  evidence  of  killing,  if 
coupled  with  exxulpatory  statement 
or  testimony  of  mitigation.  124/344 
(4,  5)  (52  S.  E.  431);  134/306  (l)  (67 
S.  E.  881);  and  see  124/760  (1)  (53  S. 
E.  324).  Presumption  of  malice  arises, 
though  circumstantial  evidence  re- 
lied on  to  prove  corpus  delicti  and 
connection  of  accused  with  killing. 
124/432  (2)  (52  S.  E.914).  Presump- 
tion need  not  necessarily  be  supported 
by  proof  of  motive  for  crime.  Id. 
432  (5)  (52  S.  E.  914).  Charge  that 
law  presumes  malice,  after  killing  by 
defendant  shown,  unless  contrary 
made  to  appear,  not  require  reversal 
where  evidence  of  State  showed  mur- 


der and  evidence  and  statement  of 
accused  showed  killing  in  self-defense. 
125/234  (1)  (54  S.  E.  145);  124/767 
(53  S.  E.  327).  Presumption  of  mal- 
ice arises  upon  proof  of  homicide;  not 
error  to  so  charge  here,  but  the  pre- 
sumption is  rebuttable  and  here  the 
proof  of  the  homicide  was  a  state- 
ment which  contained  also  exculpa- 
tory and  explanatory  elements  and  a 
distinction  should  have  been  made  in 
charge  between  this  case  and  those 
where  other  and  ir.c  ,'pendent  evidence 
relied  upon  to  show  homicide;  charge 
that  burden  on  defendant  to  rebut 
presumption  by  preponderance  of  evi- 
dence, criticised.  136/340  (3)  (71  S.  E. 
416).  Malice  is  presumed  where  kill- 
ing proved  to  jury's  satisfaction  and 
no  justification  or  excuse  shown. 
135/435  (1)  (69  S.  E.  562).  Malice 
presumed  from  deliberate  killing, 
though  deliberation  momentary. 
3/326;  42/613.  Where  the  evidence 
presents  two  conflicting  theories 
of  fact,  one  based  upon  circum- 
stances indicating  malice  and  the 
other  upon  warranted  inferences 
which  negatived  its  existence,  it  is 
proper  to  charge  that  the  law  pre- 
sumes every  homicide  to  be  malicious, 
until  the  contrary  appears  from  cir- 
cumstances of  alleviation,  of  excuse, 
or  justification,  and  that  it  is  incum- 
bent on  defendant  to  make  out  such 
circumstances  to  the  satisfaction  of 
the  jury,  unless  they  appear  from  the 
evidence  against  him.  124/760  (1)  (53 
S.  E.  324);  135/312  (69  S.  E.  541); 
137/193  (2)  (73  S.  E.  255). 

Provocation,  even  if  considerable,  not 
warranting  the  means  employed,  but 
circumstance  showing  that  killing 
prompted  by  hatred  or  revenge,  mal- 
ice implied.  2/189.  No  provocation 
appearing,  malice  implied.  3/325; 
25/702;  35/81,  158;  93/201  (18  S.  E. 
823);  124/213,  215  (52  S.  E.  329).  No 
error  in  charging,  in  this  case,  that 
blow  lawfully  given  by  deceased  in 
return  for  provocation  by  words  not 
remove  .  presumption  of  malice. 
99/212  (2)  (25  S.  E.  307).  Provoca- 
tion not  appearing,  and  circumstances 
of  killing  showing  wanton  destruction 
of  life,  malice  implied.    41/485;  49/211. 

Rebuttal  of  presumption  of  malice  by 
any   evidence   of   either   State   or   ac- 
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cused  is  permissible.  102/366  (7),  375 
(30  S.  E.  903).  Exclusion  of  evidence 
to  rebut  presumption  of  malice,  on 
trial  for  murder,  no  ground  for  new 
trial,  where  defendant  convicted  only 
of  voluntary  manslaughter.  2  App. 
254  (1)  (58  S.  E.  532).    See  Proof. 

Recklessness,  malice  implied  from,  in 
shooting  another  in  sport.  39/31.  In 
shooting  into  crowd,  not  intending  to 
kill  any  particular  person,  raises  pre- 
sumption of  malice.  93/201  (18  S.  E. 
823);  26/276;  31/263. 

Weapon,  providing  of,  beforehand,  evi- 
dence of  malice.  58/35;  93/304  (20  S. 
E.  331);  102/366  (8)  (30  S.  E.  903). 
Use  of  deadly  weapon,  evidence  of 
malice.  68/6ia;  83/45  (9  S.  E.  945); 
79/37  (3  S.  E.  323);  68/688;  73/31; 
22/400.  Axe,  used  as  weapon,  suffi- 
ciently deadly  to  indicate  malice. 
34/354;  46/148.  Secretly  carrying 
weapon,  though  one  carried  may  be 
deadly,  not  always  raise  presumption 
of  malice.  33/303.  Presumption  of 
malice  from  having  weapon,  may  be 
rebutted  by  accused  by  showing  that 


possession  innocent.  31/167.  Board, 
used  as  weapon,  hastily  taken  up,  no 
evidence  to  show  that  it  had  been  pre- 
pared beforehand,  no  presumption  of 
malice.  15/223.  Axehelm,  used  as 
weapon,  but  not  proved  to  be  deadly, 
no  presumption  of  malice.  33/441. 
Hoe,  used  as  weapon,  not  raise  pre- 
sumption of  "malice.  85/285  (11  S.  E. 
618).  Shooting  pistol  at  another, 
without  justification,  even  if  intent 
only  to  wound,  malice  conclusively 
presumed.  106/444  (3)  (32  S.  E.  586). 
Use  of  weapon  likely  to  produce 
death,  raises  presumption  of  malice 
and  intent  to  kill,  where  there  are  no 
circumstances  of  mitigation  or  excul- 
pation. 135/221  (4)  (69  S.  E.  171). 
Malice  implied  from  bloodthirsty  or 
brutal  use  of  deadly  weapon.  15/223; 
25/211.  Charge  that  purchase  of 
weapon  beforehand  for  purpose  of 
killing  deceased,  is  evidence  of  mal- 
ice, when  considered  in  connection 
with  entire  charge,  held  not  erroneous 
in  that  it  assumed  purchase  of  the 
weapon.     138/413  (7)  (75  S.  E.  252). 


§  63.  (§  63.)  Murder,  punishment.  The  punishment  for  persons  con- 
victed of  murder  shall  be  death,  but  may  be  confinement  in  the  penitentiary 
for  life  in  the  following  cases:  If  the  jury  trying  the  case  shall  so  recom- 
mend, or  if  the  conviction  is  founded  solely  on  circumstantial  testimony,  the 
presiding  judge  may  sentence  to  confinement  in  the  penitentiary  for  life.  In 
the  former  case  it  is  not  discretionary  with  the  judge;  in  the  latter  it  is. 

Whenever  a  jury,  in  a  capital  case  of  homicide,  shall  find  a  verdict  of 
guilty,  with  a  recommendation  of  mercy,  instead  of  a  recommendation  of 
imprisonment  for  life,  in  cases  where  by  law  the  jury  may  make  such  recom- 
mendation, such  verdict  shall  be  held  to  mean  imprisonment  for  life.  If,  in 
any  capital  case  of  homicide,  the  jury  shall  make  any  recommendation,  where 
not  authorized  by  law  to  make  a  recommendation  of  imprisonment  for  life, 
the  verdict  shall  be  construed  as  if  made  without  any  recommendation. 

Cobb,   783.     Acts   1875,  p.   106.     1878-9,   p.   60. 
§§  523,  1009. 


Cited.     130/343,  348  (60  S.  E.  1006). 

Argument  of  counsel,  may  touch  upon 
propriety  of  recommendation.  87/174 
(13  S.   E.  247). 

Character  for  violence,  where  evidence 
of,  inadmissible  to  throw  light  on 
guilt  or  innocence,  it  is  inadmissible 
to  guide  jury  in  recommending  as  to 
punishment.    90/310  (1)  (17  S.  E.  86). 

Charge  that  jury  are  to  exercise  their 


"power  and  discretion"  in  deciding 
on  recommendation,  not  error  because 
judge  did  not  explain  those  terms. 
124/757  (2)  (53  S.  E.  334).  Reading 
of  this  section  in  charge  is  sufficient. 
80/451  (5  S.  E.  782).  Charge  limit- 
ing discretion  of  jury  as  to  recom- 
mendation, cause  for  reversal. 
116/573  (42  S.  E.  781).  Charge  that  it 
is  within  power  and  province  of  jury 
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to  recommend  and  is  a  matter  en- 
tirely for  their  discretion,  not  error. 
129/419  (6)  (59  S.  E.  246).  Charge 
misleading  jury  as  to  recommenda- 
tion, new  trial  granted  where  defend- 
ant sentenced  to  death,  after  recom- 
mendation made.  58/264.  Charge 
that  jury  may  recommend  if  they 
think  the  case  warrants,  upheld. 
72/269;  77/471.  Charge  that  discretion 
of  jury  should  not  be  exercised  out 
of  sympathy  but  only  from  their 
judgment,  error.  72/131.  Court 
should  not  charge  jury  as  to  discre- 
tion of  court.  80/786  (7  S.  E.  626); 
78/592  (3  S.  E.  418).  Where  the  judge 
instructs  the  jury  that  they  may 
lecommend  if  in  their  judgment  they 
think  they  are  justified  in  so  doing, 
and  that  it  is  for  them  to  say  whether 
all  the  circumstances  in  the  case  war- 
rant them  in  making  such  a  recom- 
mendation, but  adds  that  the  jury  are 
not  limited  or  circumscribed  in  any 
respect  and  that  the  law  prescribes 
no  rule  for  the  exercise  of  their  dis- 
cretion, such  charge  is  not  cause  for 
a  new  trial.  108/41  (2)  (33  S.  E.  842); 
and  see  72/269;  77/470;  102/616  (29  S. 
E.  917).  Where  direct  evidence  of 
guilt,  though  witness  giving  it  ig- 
norant and  weak-minded  and  ad- 
mitted previous  contradictory  state- 
ments, held  not  error  to  charge  that 
recommendation  to  mercy  would  be 
of  no  avail  (one  dissenting).  60/247 
(3).  (This  case  decided  before  pas- 
sage of  Act  of  1878  codified  in  this 
section). 
Circumstantial  evidence,  is  that  defined 
by  the  Code  (§  1009).  52/82.  Con- 
viction not  founded  upon  circum- 
stantial evidence,  when  there  is  direct 
and  positive  evidence  of  homicide  by 
shooting  and  prisoner  admitted  the 
shooting.    57/329.    See  Discretion, 


Discretion,  jury  has,  as  to  whether  or 
not  to  recommend.  105/781  (3)  (31  S. 
E.  764);  108/41  (2)  (33  S.  E.  842); 
137/784  (4)  (74  S.  E>  536).  Court  has 
no  discretion  where  conviction  not 
founded  upon  circumstantial  evidence. 
24/315;  31/263.  Discretion  of  jury,  to 
recommend  prisoner  to  mercy,  not 
limited  or  restrained  in  any  way  by 
the  law.  72/131;  74/32;  81/646  (8  S. 
E.  308);  83/46  (9  S.  E.  945);  89/480 
(15  S.  E.  537);  119/426  (3)  (46  S.  E. 
626).  Supreme  Court  will  rarely  in- 
terfere with  court's  discretion.  74/33. 
Judge  has  discretion  as  to  sentence 
where  conviction  founded  on  circum- 
stantial evidence.  53/195  (2);  49/12. 
See  Charge. 

Justifiable  homicide:  See  §  76  and 
notes. 

Life  imprisonment,  recommendation  of 
prisoner  to  mercy  equivalent  to  rec- 
ommendation of.  79/774  (4  S.  E. 
325);  93/203  (18  S.  E.  823);  136/59  (2) 
(70  S.  E.  876).  Failure  to  charge  here 
on  effect  of  verdict  of  guHty  with  rec- 
ommendation to  mercy  did  not  au- 
thorize jury  to  conclude  that  such 
phraseology  would  entail  lighter  pen- 
alty.    136/59  (2)   (70  S.  E.  876). 

Reversal,  errors  not  cause,  where  ver- 
dict demanded,  though  no  recommen- 
dation made  (two  dissenting). 
102/365  (14)  (30  S.  E.  903),  633  (29  S. 
E.  494).  Verdict  cannot  be  set  aside 
for  failure  to  recommend  to  impris- 
onment for  life.  105/640  (5)  (31  S. 
E.  557).  • 

Statute,  right  to  recommend  not  re- 
stricted by.    108/40  (2)  (33  S.  E.  842). 

Wife,  where  one  is  on  trial  for  murder 
of,  competent  to  prove  that  at  time  ot 
wife's  death  she  was  in  advanced 
stage  of  pregnancy,  to  influence  jury's 
recommendation.  136/337  (4)  (71  S. 
E.  139). 


§  64.  (§  64.)  Manslaughter.  Manslaughter  is  the  unlawful  killing  of 
a  human  creature,  without  malice,  either  express  or  implied,  and  without 
any  mixture  of  deliberation  whatever,  which  may  be  voluntary,  upon  a  sudden 
heat  of  passion,  or  involuntary,  in  the  commission  of  an  unlawful  act,  or 
a  lawful  act  without  due  caution  and  circumspection. 

Cobb,  783. 

§§  61,  62. 

See  §§  60,  65,  and  notes.  388  (73  S.  E.  499). 

Cited.      114/90,    94    (39    S.    E.    909);    Charge  on  manslaughter  must  be  given 
123/539,  541  (51  S.  E.  596);  137/382,        when    it    is    clearly    involved,   though 
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defendant's  counsel  insists  to  jury 
that  it  is  not  involved.  134/71  (67  S. 
E.  422).  Where  this  court,  on  a 
former  review  of  the  case,  held  that 
the  evidence  did  not  authorize  a 
charge  on  manslaughter,  and  where 
the  evidence  on  the  second  trial  was 
substantially  the  same  as  on  the  first, 
there  was  no  error  in  omitting  to 
charge  on  the  law  of  manslaughter. 
138/827  (4)  (76  S.  E.  353).  Charge 
should  be  given  on  manslaughter  if 
any  evidence  of  that  offense.  109/142 
(1)  (34  S.  E.  293);  132/27,  29  (63  S. 
E.  792);  7  App.  24  (65  S.  E.  1069). 
Failure  to  give  charge  on  man- 
slaughter, not  error  where  counsel 
agreed  that  it  was  not  involved. 
128/660  (1)  (58  S.  E.  49).  Charge 
properly  gave  only  law  of  murder,  in- 
voluntary manslaughter  in  commis- 
sion of  unlawful  act  and  accidental 
killing,  when  evidence  for  State 
showed  deliberate  and  intentional 
killing,  while  that  for  accused  showed 
accidental  killing.  133/435  (4)  (66  S. 
E.  251).  Evidence  held  not  to  require 
charge  on  manslaughter.  114/855, 
860  (40  S.  E.  1015).  Instruction 
should  not  be  given  where  evidence 
does  not  support  it.  139/594,  596  (77 
S.  E.  797);  and  see  90/472  (16  S.  E. 
102);  113/279  (38  S.  E.  824).  Under 
evidence  of  guilt  of  murder  or  no  of- 
fense, failure  to  charge  law  of  man- 
slaughter not  error.  125/299  (1)  (54 
S.  E.  126).  Charge  that  jury  find 
guilty  of  murder  or  not  guilty,  not 
cause  for  new  trial  where  only  mur- 
der and  justifiable  homicide  involved. 
129/727  (1)  (59  S.  E.  774).  Charge 
on  manslaughter  error,  when  all  evi- 
dence in  behalf  of  State  presents  no 
other  view  than  murder  and  state- 
ment of  accused,  if  true,  showed  jus- 
tification. 5  App.  651  (1)  (63  S.  E. 
714). 

Circumstantial  evidence,  manslaughter 
may  be  shown  by.  2  App.  153,  154 
(58  S.  E.  312);  10  App.  216  (73  S. 
E.   33). 

Habitation,  killing  in  defense  of:  See 
§§  70-72  and  notes. 

Intent  to  kill:  One  indicted  as  principal 
in    second   degree,  who   is   connected 

§  65.  (§  65.)  Voluntary   manslaughter.      In   all   cases   of   voluntary 
manslaughter,  there  must  be  some  actual  assault  upon  the  person  killing,  or 


with  the  homicide,  but  not  with 
the  intent  to  kill,  held  guilty  of  man- 
slaughter only.    28/200  (6). 

Involuntary  manslaughter:  See  §§  67-69 
and  notes. 

Justifiable  nor  malicious,  where  homi- 
cide is. neither,  it  is  manslaughter; 
and,  if  intentional,  is  voluntary  man- 
slaughter. 7  App.-  805  (4)  (68  S.  E. 
315).  Justification:  See  §§  70-76  and 
notes. 

Knowledge  of  intent  of  person  charged 
with  murder  to  assault  deceased  with 
deadly  weapon,  one  indicted  as  prin- 
cipal in  second  degree  not  having, 
is  guilty  of  manslaughter  only. 
28/200   (5). 

Malicious  nor  justifiable,  where  homi- 
cide is  neither,  it  is  manslaughter.  7 
App.  805   (4)   (68  S.  E.  315). 

Murder,  effect  of  verdict  of:  See  Ver- 
dict, and  §  60  and  notes. 

Mutual  protection  by  parents  and  chil- 
dren:   See  §  74  and  notes. 

Parents  and  children,  mutual  protection 
as  defense:    See  §  74  and  notes. 

Property,  killing  in  defense  of:  See 
§§  70-72  and  notes. 

Self-defense:  See  §§  70,  71,  73  and 
notes. 

Verdict  for  manslaughter,  construed  to 
mean  highest  grade.  50/128;  51/144; 
83/378  (9  S.  E.  1051).  Where  a  per- 
son was  on  trial  under  an  indictment 
for  murder,  a  correct  charge  on  the 
law  of  manslaughter  even  if  not  au- 
thorized by  the  evidence,  is  not  cause 
for  the  grant  of  a  new  trial,  where 
the  accused  was  convicted  of  the 
higher  offense.  137/336  (4)  (73  S.  E. 
578).  Correct  charge  on  manslaugh- 
ter, though  not  authorized  by  evi- 
dence, not  ground  for  new  trial, 
where  defendant  convicted  of  murder. 
135/391  (1)  (69  S.  E.  541).  Verdict 
for  manslaughter  ground  for  new 
trial  where  only  theories  presented  by 
evidence  were  murder  and  justifiable 
homicide.  114/448  (40  S.  E.  243). 
Effect  of  verdict  of  manslaughter  in 
prosecution  for  murder:  See  §  60, 
catchword  Verdict. 

Voluntary  manslaughter:  See  §§  65,  66, 
and  notes. 
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an  attempt  by  the  person  killed  to  commit  a  serious  personal  injury  on  the 
person  killing,  or  other  equivalent  circumstances  to  justify  the  excitement  of 
passion,  and  to  exclude  all  idea  of  deliberation  or  malice,  either  express  or 
implied.  Provocation  by  words,  threats,  menaces,  or  contemptuous  gestures 
shall  in  no  case  be  sufficient  to  free  the  person  killing  from  the  guilt  and 
crime  of  murder.  The  killing  must  be  the  result  of  that  sudden,  violent  im- 
pulse of  passion  supposed  to  be  irresistible ;  for  if  there  should  have  been  an 
interval  between  the  assault  or  provocation  given  and  the  homicide,  of  which 
the  jury  in  all  cases  shall  be  the  judges,  sufficient  for  the  voice  of  reason 
and  humanity  to  be  heard,  the  killing  shall  be  attributed  to  deliberate  revenge, 
and  be  punished  as  murder. 

Cobb,  783,  784.     Acts  1899,  p.  41. 

§   103. 


Accidental  killing:  See  §  67,  catchword 
Accidental  killing. 

Adultery  with  accused's  wife,  as  provo- 
cation:   See  Provocation. 

Aggressor,  where  accused  was,  he  may 
not  plead  acts  of  deceased  in  prepara- 
tion for  his  assault  as  provocation. 
55/317.  Where  evidence  showed  that 
accused  was  aggressor,  in  attack 
upon  a  brother  of  deceased,  and  lat- 
ter was  shot  and  killed  because  he 
intervened  and  insisted  upon  a  fair 
fight,  verdict  for  manslaughter  least 
that  could  be  found.  73/79.  Though 
deceased  was  aggressor,  accused  hav- 
ing prepared  a  deadly  weapon,  and, 
in  apparently  social  spirit,  had  made 
deceased  drunk  knowing  that  there 
was  bad  blood  between  them,  was 
properly  convicted  of  voluntary  man- 
slaughter. 75/181.  Deceased  who  re- 
sumed quarrel  and  assaulted  accused 
was  aggressor;  if  latter  shot  in  con- 
sequence of  such  assault,  where 
shooting  not  necessary  to  self-de- 
fense, crime  was  voluntary  man- 
slaughter. 88/297  (14  S.  E.  583);  and 
see  82/449  (9  S.  E.  126).  Where  de- 
fendant in  heat  of  passion  occasioned 
by  assault,  shoots  and  kills  retreating 
adversary,  who  had  been  aggressor, 
verdict  of  voluntary  manslaughter 
supported  by  evidence.  5  App.  301 
(63  S.  E.  28).  See  Assault,  Provoca- 
tion. Justifiable  homicide:  See  §  70, 
catchword  Aggressor. 

Alibi  and  venue  being  only  defenses  re- 
lied on,  not  error  to  fail  to  charge 
this  section.  136/163  (l)  (71  S.  E. 
128). 


Arrest,  killing  officer  to  prevent:  See 
§§  60,  67,  catchword  Arrest. 

Assault,  evidence  of,  may  be  found  in 
a  mutual  intention  to  fight  and  an  ap- 
proach by  the  deceased  in  further- 
ance thereof.  15/223.  Not  every  as- 
sault will  reduce  crime.  35/59.  As- 
sault not  necessary  to  reduce  crime; 
there  may  be  other  circumstances. 
18/17;  25/532.  Assault  will  not  re- 
duce crime  if  not  disproportionate  to 
insult  offered  to  deceased  by  accused. 
55/48.  Assault  committed  by  brother 
of  deceased,  causing  accused  to  arm 
himself,  and  leading  to  fight  between 
accused  and  deceased,  latter  produc- 
ing first  actual  contact,  sufficient  to 
reduce  crime  to  manslaughter.  90/787 
(17  S.  E.  105).  Evidence  showing 
that  deceased  slain  while  making  as- 
sault on  defendant,  shortly  after  de- 
ceased's attempt  to  kill  defendant, 
but  after  deceased  had  been  dis- 
armed, authorized  charge  of  volun- 
tary manslaughter.  2  App.  412  (1-a) 
(58  S.  E.  686).  Not  error  to  charge 
law  of  voluntary  manslaughter  where 
deceased  had  a  pistol,  cursed  defend- 
ant, and  in  assault  which  followed, 
defendant  fired  and  killed  assailant. 
118/61,  62  (44  S.  E.  817).  See  Con- 
vict. 

Bystander,  killing  of:  See  Third  per- 
son. 

Character  of  deceased  for  violence  of- 
fers no  justification  or  mitigation  to 
one  who  slays  him  without  provoca- 
tion. 99/213  (4)  (25  S.  E.  307). 
Charge  as  follows  was  not  error: 
"The   character   of   the    deceased   for 
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violence,  and  the  character  of  the  de- 
fendant for  peaceableness,  if  the  evi- 
dence discloses  such,  you  will  con- 
sider along  with  the  other  evidence 
in  the  case  in  arriving  at  your  ver- 
dict." 8  App.  117  (3)  (68  S.  E.  653). 
Charge  defective,  which  precludes  jury 
from  giving  due  weight  to  any  ma- 
terial circumstance  which  might  re- 
duce crime  from  murder  to  volun- 
tary manslaughter.  17/498  (13).  Not 
error  to  fail  to  charge  on  voluntary 
manslaughter,  where  under  the  evi- 
dence introduced  by  the  State,  the 
homicide  was  clearly  a  willful  and 
unprovoked  murder;  and  under  the 
evidence  introduced  by  the  defendant, 
the  killing  of  the  decedent  resulted 
from  her  being  struck  by  a  shot 
which  was  fired  by  the  accused  in  his 
own  defense  at  a  third  person  while 
the  latter  was  making  a  felonious  at- 
tack upon  the  accused.  138/767  (1) 
(76  S.  E.  49).  Error  to  fail  to  charge 
this  section,  the  facts  making  such  in- 
struction applicable.  130/865  (61  S. 
E.  996);  109/142  (1)  (34  S.  E.  293); 
133/76  (1)  (65  S.  E.  148).  Charge  in 
language  of  section  was  not  error, 
evidence  authorizing  charge  on  vol- 
untary manslaughter.  137/75  (1)  (72 
S.  E-  911).  Where  court  gave  con- 
crete charge  on  voluntary  manslaugh- 
ter, no  error  in  not  defining  it  in  ac- 
cordance with  this  and  preceding 
section.  137/382,  388  (73  S.  E.  499). 
Charge  giving  this  section  in  a  case 
where  evidence  made  this  law  appli- 
cable not  subject  to  criticism  because 
it  merely  gave  the  law  and  did  not 
refer  to  the  facts  in  evidence.  136/59 
(3)  (70  S.  E.  876).  Evidence  here 
did  not  authorize  charge  on  this  sec- 
tion. 97/428  (2)  (25  S.  E.  319); 
104/502  (30  S.  E.  778);  123/548  (1) 
(51  S.  E.  577);  135/217  (69  S.  E.  113), 
351  (69  S.  E.  537);  138/23  (2)  (74  S. 
E.  689),  336  (75  S.  E.  240),  826  (2) 
(76  S.  E.  347);  125/48  (4)  (53  S.  E. 
816);  136/104  (1)  (70  S.  E.  875); 
137/89  (1)  (72  S.  E.  896);  139/612  (3) 
(77  S.  E.  811);  10  App.  30  (72  S.  E. 
602).  Charge  on  this  section  au- 
thorized ■  by  evidence.  120/307  (3) 
(47  S.  E.  969);  137/81  (1)  (72  S.  E. 
897);  123/523  (1)  (51  S.  E.  598); 
139/104  (1)  (76  S.  E.  748);  10  App. 
487  (2)  (73  S.  E.  610);  12  App.  292  (1) 
6   Ga  Code— 5 


(77  S.  E.  105);  11  App.  761,  762  (7) 
(76  S.  E.  78).  No  error  in  failing  to 
charge  this  section,  where  accused 
is  guilty  of  murder  or  nothing. 
100/321  (1)  (28  S.  E.  77);  108/748  (32 
S.  E.  660,  854);  122/429  (50  S.  E. 
345),  737  (1)  (50  S.  E.  931);  123/548 
(1)  (51  S.  E.  577);  125/740  (54  S.  E. 
666),  745  (1)  (54  S.  E.  748),  747  (54 
S.  E.  749);  129/336  (2)  (58  S.  E.  842); 
130/18  (2)  (60  S.  E.  107),  295  (9)  (60 
S.  E.  578),  308  (5)  (60  S.  E.  572); 
136/66  (1)  (70  S.  E.  797);  2  App.  486 
(4)  (58  S.  E.  683);  5  App.  651  (1)  (63 
S.  E.  714);  126/80,  83  (54  S.  E.  807); 
139/716  (4)  (*8  S.  E.  181);  10  App. 
78  (72  S.  E.  526),  834  (74  S.  E.  439); 
12  App.  536  (77  S.  E.  831),  566  (1) 
(77  S.  E.  886).  Charge  on  voluntary 
manslaughter  demanded  though  evi- 
dence of  State  showed  murder  and 
evidence  of  accused  showed  no  of- 
fense, where  evidence  of  both  might 
make  case  of  manslaughter.  9  App. 
559,  569  (71  S.  E.  922).  Law  as  to 
voluntary  manslaughter  should  be 
given  in  charge  where  evidence 
leaves  doubt  as  to  whether  accused 
committed  that  offense  or  murder. 
56/113;  76/478;  90/118  (15  S.  E.  700). 
Charge  setting  out  state  of  facts  and 
instructing  jury  that  if  they  found 
these  facts  they  would  be  authorized 
to  find  defendant  guilty  of  voluntary 
manslaughter,  when  facts  set  out 
would  not  support  such  finding,  error. 
133/177  (7)  (65  S.  E.  400).  Charge 
of  this  section  and  as  to  form  of  ver- 
dict sufficient  in  absence  of  request 
for  more  specific  and  detailed  in- 
struction. 99/213  (3)  (25  S,  E. 
307).  Charge  embodying  unneces- 
sary expression,  "provocation  suffi- 
cient enough  to  reduce  it  (murder) 
to  some  other  offense,"  held  not 
ground  for  new  trial.  138/336  (2) 
(75  S.  E.  240).  Charge  as  to  convic- 
tion of  some  of  joint  defendants  of 
voluntary  manslaughter  not  war- 
ranted where  there  is  no  dispute  that 
one  of  the  defendants  is  guilty  of 
murder,  this  being  only  offense 
charged  in  the  indictment.  136/126 
(3)  (70  S.  E.  1016).  Charge  that, 
after  homicide  by  accused  shown, 
burden  was. on  accused  to  show  hom- 
icide not  murder,  was  not  harmful, 
where  no  provocation  or  extenuating 
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circumstances  appeared  from  State's 
evidence.  122/175  (1)  (50  S.  E.  51). 
Theory  of  the  State  being  that  ac- 
cused kicked  deceased,  and  that  death 
resulted  therefrom,  and  accused  hav- 
ing denied  such  kicking,  it  was  not 
error  to  read  this  section  to  the  jury. 
32  App.  13,  14  (4)  (76  S.  E.  647).  On 
the  trial  of  an  indictment  for  murder, 
where  the  offense  of  voluntary  man- 
slaughter is  reasonably  deducible 
from  the  evidence  or  the  defendant's 
statement  to  the  jury,  considered  sep- 
arately or  together,  a  charge  on  the 
law  of  voluntary  manslaughter,  and 
a  verdict  for  that  offense,  were  au- 
thorized. 10  App.  50  (1)  (72  S.  E. 
537).  See  Alibi,  Assault,  Convict, 
Cooling  time,  Counsel,  Mutual  com- 
bat, Passion,  Provocation,  Recom- 
mendation, Serious  personal  injury, 
Third  person,  Verdict. 

Circumstances  tending  to  reduce  crime 
to  voluntary  manslaughter,  court 
should  allow  jury  to  consider.  17/498. 

Convict,  whipping  of,  unjustified  and 
amounting  to  assault,  if  convict  kills 
fellow-convict  who  is  assisting  war- 
den, homicide  may  be  reduced  to  vol- 
untary manslaughter,  and  judge 
should  charge  on  that  subject. 
133/578  (4)    (66  S.  E.  788). 

Cooling  time,  whether  interval  suffi- 
cient, question  for  jury.  118/787  (2), 
788   (45  S.  E.   595);  125/302   (54  S.   E. 

%  108);  128/20,  22  (57  S.  E.  237),  67  (2) 
(57  S.  E.  227);  59/248;  91/97  (16  S. 
E.  305);  93/123  (19  S.  £.  32);  130/403, 
400  (60  S.  E.  1053);  10  App.  462  (3) 
(73  S.  E.  622).  Request  to  charge 
one  night  insufficient  time,  properly 
refused.  128/20,  22  (57  S.  E.  237). 
Failure  to  charge  that  jury  shall  be 
judges  of  cooling  time,  immaterial 
where  law  of  voluntary  manslaughter 
correctly  given;  purpose  of  Act  of 
1899  was  not  to  require  judge  to 
charge  jury  that  they  were  judges  of 
sufficiency  of  time.  8  App.  430  (2) 
(69  S.  E.  601).  Cooling  time  not  in- 
volved where  slayer  premeditated 
homicide,  prepared  for,  and  hunted 
down  deceased.  102/367  (11),  376  (30 
S.  E.  903).  Charge  on  time  for  rea- 
son to  assert  itself,  not  applicable 
where  previous  difficulty  had  nothing 
to  do  with  the  killing.  99/198  (2)  (25 
S.  E.  615).     Charge  omitting  expres- 


sion with  reference  to  jury's  preroga- 
tive in  fixing  time  as  sufficient  for 
cooling,  not  harmful  error  where  the 
charge  nevertheless  gives  law  cor- 
rectly. 136/231  (5)  (71  S.  E.  153). 
Charge  on  voluntary  manslaughter 
proper,  where  fatal  encounter  oc- 
curred two  hours  after  quarrel. 
125/302  (1)  (54  S.  E.  108).  Charge 
of  this  section  not  erroneous  because 
of  omission  to  tell  jury  they  were 
judges  of  what  is  cooling  time,  where 
in  subsequent  part  of  charge,  the 
court  instructed  that,  "what  is  known 
as  cooling  time  is  always  a  question 
for  jury/'  124/760,  766  (53  S.  E.  324). 
In  view  of  the  evidence,  as  well  as 
statement  of  the  accused  to  the  jury, 
it  was  not  hurtful  to  him  for  the 
judge,  while  instructing  the  jury  on 
the  subject  of  voluntary  manslaugh- 
ter, to  fail  to  inform  them  that  in  all 
cases  it  is  for  the  jury  to  determine 
whether  there  has  been  an  interval 
between  the  assault  or  provocation 
given,  and  the  homicide,  sufficient  for 
the  voice  of  reason  and  humanity  to 
be  heard.  139/613  (2)  (77  S.  E.  808). 
The  jury  is  the  exclusive  arbiter  of 
what  is  a  sufficient  cooling  time;  and 
for  this  reason  the  use,  in  the  charge, 
of  the  phrase  "an  appreciable  time" 
is  inappropriate  and  an  invasion  of 
the  province  of  the  jury.  12  App. 
540,  541  (2)  (77  S.  E.  879).  A  charge 
that  a  homicide  on  Monday  could  not 
be  justified  by  proof  of  an  offense 
committed  upon  the  wife  of  the  ac- 
cused on  the  preceding  Friday  was 
correct;  and  the  fact  that  the  latter, 
in  his  statement,  claimed  that  he 
did  not  until  Saturday  know  of  the 
crime,  did  not  render  the  charge  er- 
roneous; for  though  it  may  not  have 
been  precisely  adapted  to  the  facts 
in  issue,  it  was,  as  an  abstract  propo- 
sition, sound  law.  102/365,  366  (9) 
(30  S.  E.  903).  See  Passion. 
Counsel  agreeing  that  voluntary  man- 
slaughter not  involved,  failure  to  give 
charge  thereon,  not  error.  128/660 
(1)  (58  S.  E.  49).  CHarge  on  volun- 
tary manslaughter  must  be  given 
when  it  is  clearly  involved,  though 
defendant's  counsel  insists  to  jury 
that  it  is  not  involved.  134/71  (67  S. 
E.  422).  If  counsel's  position  that 
manslaughter    not     involved,    is    war- 
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ranted  by  the  evidence,  court  need 
not  charge  as  to  voluntary  man- 
slaughter.    90/140   (15   S.   E.  746). 

Debauchery  of  daughter,  as  provoca- 
tion:    See   Provocation. 

Definition  of  voluntary  manslaughter. 
126/549  (1)    (55  S.  E.  484). 

Deliberation:  See  Equivalent  circum- 
stances, Mutual  combat,  Passion, 
Provocation. 

Drunkenness,  passion  caused  by:  Sec 
Passion. 

Epithets,  as  provocation:  See  Provo- 
cation. 

Equivalent  circumstances  does  not  in- 
clude words,  threats,  menaces,  or 
contemptuous  gestures.  53/428.  Law 
does  not  specify  equivalent  circum- 
stances, but  raises  standard  and 
leaves  question  to  jury.  63/696. 
Equivalent  circumstances  must  be 
such  as  would  produce  on  part  of 
slayer  same  state  of  mind  as  would 
an  assault  or  an  attempt  to  commit 
a  serious  personal  injury.  85/378  (11 
S.  E.  655).  Court's  omission  to  state 
what  acts  would  constitute  equiva- 
lent circumstances,  not  error;  ques- 
tion for  jury.  125/579  (4)  (54  S.  E. 
106).  "Other  equivalent  circum- 
stances to  justify  the  excitement  of 
passion"  may  be  sufficient  to  exclude 
the  idea  of  a  deliberate  and  wanton 
intention  to  take  the  life  of  the  per- 
son killed.  123/523,  526  (51  S.  E. 
598);  and  see  17/514;  32/496;  46/148; 
82/449  (9  S.  E.  126);  89/742  (15  S.  E. 
648);  111/211  (36  S.  E.  682).  The 
"other  equivalent  circumstances" 
must  be  such  as  would  as  much  ex- 
clude all  idea  of  deliberation  or  mal- 
ice and  justify  the  excitement  of  pas- 
sion as  would  an  assault,  or  an  at- 
tempt to  commit  a  serious  personal 
injury.  133/182  (2)  (65  S.  E.  382); 
126/419,  420  (2)  (55  S.  E.  167). 
Charge,  where  evidence  would  have 
authorized  verdict  of  voluntary  man- 
slaughter, that  facts  and  circum- 
stances must  have  been  sufficient  to 
excite  the  fears  of  a  reasonable  man 
that  a  serious  bodily  injury  not 
amounting  to  a  felony  was  about  to 
be  inflicted,  to  reduce  the  killing 
from  murder  to  manslaughter,  error 
as  confusing  and  as  excluding  from 
consideration  "other  equivalent  cir- 
cumstances."    136/231    (7)    (71    S.    E. 


153).  Whether  advancing  with  stick 
and  refusing  to  stop  when  called  on, 
an  "equivalent  circumstance,"  question 
for  jury.  111/211  (2)  (36  S.  E.  682). 
Equivalent  circumstances  not  shown 
where  a  wife  had  been  suspected  by 
her  husband  of  infidelity,  and  some 
time  thereafter  she  stated  that  she 
had  been  guilty  of  adultery,  and  ex- 
pressed an  intention  to  see  her  par- 
amour again,  whereupon  the  husband 
seized  a  gun  and  shot  her,  so  as  to 
authorize  grant  of  request  to  charge 
theory  of  voluntary  manslaughter. 
137/520  (1)  (73  S.  E.  737).  Where 
there  was  evidence  that  the  deceased 
had  been  guilty  of  frequent  sexual 
intercourse  with  the  wife  of  the  ac- 
cused, and  knowledge  of  the  fact  had 
been  brought  home  to  the  accused 
before  the  killing,  and  after  such 
knowledge  the  accused  came  upon 
the  deceased,  and,  in  a  conversation 
with  him  in  reference  to  the  illicit 
relations,  the  passions  of  the  accused 
were  aroused,  it  was  a  question  for 
the  jury  to  determine  whether  the 
sight  of  the  deceased  and  the  conver- 
sation which  then  ensued  constituted 
"other  equivalent  circumstances."  11 
App.  761  (4)  (76  S.  E.  78).  The  law 
does  not  require  the  "other  equiva- 
lent circumstances,"  to  be  in  the  na- 
ture of  an  assault,  or  an  attempt  to 
commit  a  serious  personal  injury  by 
the  deceased;  but  the  circumstances 
must  be,  in  the  opinion  of  the  jury, 
the  equivalent  of  an  assault,  or  of  an 
attempt  to  commit  a  serious  personal 
injury  on  the  slayer,  in  justifying  the 
excitement  of  passion  and  excluding 
all  idea  of  deliberation  or  malice.  Id. 
Evidence  held  to  show  voluntary  man- 
slaughter. 126/549  (1)  (55  S.  E.  405); 
8  App.  761  (70  S.  E.  101);  10  App.  82 
(72  S.  E.  532),  464  (l)  (73  S.  E.  681). 
Where  a  baseball  player  and  an  um- 
pire become  involved  in  a  quarrel 
over  a  point  in  the  game,  and  while 
the  umpire  is  advancing  toward  the 
player  with  his  hand  in  his  pocket 
the  player  pulls  a  pistol  and  kills  the 
umpire,  a  verdict  finding  the  player 
guilty  of  voluntary  manslaughter  is 
not  without  evidence  to  support  it. 
10  App.  116  (72  S.  E.  935).  Where 
one  shot  at  another  and  killed  an  in- 
nocent  bystander,  and   in  a  trial   for 
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murder  defended  the  killing  upon  the 
ground  that  the  person  at  whom  he 
shot  was  attempting  to  get  a  gun 
with  which  to  kill  him,  it  was  per- 
missible for  the  person  at  whom  the 
shot  was  fired  to  testify  that  he  in- 
tended to  kill  the  accused  with  the 
gun  which  he  attempted  to  procure. 
12  App.  493  (3)  (77  S.  E.  587).  See 
Wearing  apparel. 

False  charges  against  sister  of  accused, 
making  of,  as  provocation:  See  Prov- 
ocation, i 

Habitation,  killing  in  defense  of:  See 
§§  70-72  and  notes. 

Intent  presumed,  where  weapon  used 
was  pocket  knife,  and  defendant 
stabbed  deceased  in  neck  with  it.  4 
App.  59  (3)  (60  S.  E.  813).  If  hom- 
icide is  neither  justifiable  nor  mali- 
cious, but  is  intentional,  it  is  volun- 
tary manslaughter.  7  App.  805  (4) 
(68  S.  E.  315).  Mutual  intention  to 
fight:    See  Mutual  combat 

Involuntary  manslaughter,  effect  of 
verdict  of:  See  Verdict.  See  §  67 
and  notes. 

Judge  did  not  err  in  informing  solic- 
itor-general in  presence  of  jury,  that 
he  need  not  discuss  the  law  of  vol- 
untary manslaughter  to  the  jury,  as 
no  instruction  would  be  given  on  that 
subject,  where  neither  the  evidence 
nor  defendant's  statement  authprized 
such  an  instruction.  137/89  (l)  (72 
S.  E.  896).  The  statement  of  the 
judge,  in  directing  a  verdict  for  two 
of  three  defendants  jointly  indicted, 
that  he  would  express  no  opinion  as 
to  the  guilt  or  innocence  of  the  third 
defendant,  is  not  expressive  of  an 
opinion  as  to  the  defendant's  guilt, 
nor  prejudicial  to  his  right  to  a  fair 
trial.     10  App.  801  (74  S.  E.  285). 

Jury,  questions  for:  See  Cooling  time, 
Equivalent  circumstances,  Provoca- 
tion, Reasonable  fears,  Third  person. 

Justification:     See  §§  70-76  and  notes. 

Landlord  differing  with  tenant,  or 
cropper,  as  to  share  of  crop  and  kill- 
ing him  to  prevent  removal  of  share 
claimed  is  guilty  of  murder,  and  not 
of  voluntary  manslaughter.  99/689 
(1)   (26  S.  E.  484). 

Malice,  intentional,  unlawful  killing 
without,  is  manslaughter;  malice 
may  or  may  not  be  inferred  accord- 
ing to  circumstances;  error  to  charge 


that  if  killing  unlawful  and  inten- 
tional, malice  inferred,  and  crime  is 
murder.  96/653  (2,  3)  (23  S.  E.  827). 
See  Intent. 

Menaces  as  provocation:  See  Provo- 
cation. 

Missle,  throwing  of,  as  provocation: 
See  Provocation. 

Mistress,  killing  of,  for  no  cause,  ex- 
cept that  she  expressed  no  regret  for 
her  conduct  with  another  man,  is 
murder  and  not  manslaughter. 
102/616  (1)   (29  S.  E.  917). 

Murder,  effect  of  verdict  of:  See  Ver- 
dict.   See  §  60  and  notes. 

Mutual  combat  with  deadly  weapons, 
resulting  from  sudden  passion  and 
willingness  to  fight,  shown  by  evi- 
dence, voluntary  manslaughter  should 
have  been  charged.  135/356  (69  S. 
E.  530).  Where  evidence  snowed 
mutual  combat,  but  failed  to  furnish 
proof  of  actual  delivery  of  blow,  de- 
ceased being  found  after  difficulty 
had  ceased  with  a  wound  which 
caused  death,  verdict  for  voluntary 
manslaughter  upheld.  80/191  (5  S. 
E.  64).  Theory  of  mutual  combat 
here  justified  charge  on  voluntary 
manslaughter.  125/302  (1)  (54  S.  E. 
108).  Court  erred  here  in  not  charg- 
ing on  mutual  combat,  or  mutual  in- 
tention to  fight.  125/579  (3)  (54  S. 
E.  106).  Evidence  tending  to  show 
mutual  combat,  judge  should  have 
charged  law  of  voluntary  manslaugh- 
ter as  related  to  mutual  combat. 
100/320  (1)  (28  S.  E.  77);  110/331  (4) 
(35  S.  E.  651).  Merely  reading  sec- 
tions on  manslaughter  not  sufficient. 
100/320  (2)  (28  S.  E.  77).  Mutual 
combat,  wherein  deceased  struck  ac- 
cused with  stick  and  latter  shot 
former,  verdict  of  manslaughter  sup- 
ported by  evidence.  70/597.  If  upon 
a  sudden  quarrel  the  parties  fight 
upon  the  spot  or  presently  agree  and 
fetch  their  weapons  and  fight,  and 
one  of  them  is  killed,  such  killing  is 
voluntary  manslaughter,  no  matter 
who  strikes  the  first  blow.  Mutual 
intention  to  fight  may  be  inferred 
from  conduct  of  parties.  30/67;  2 
App.  449  (1)  (58  S.  E.  667),  487  (58 
S.  E.  680);  4  App.  59  (l)  (60  S.  E. 
813).  If  parties  make  agreement  to 
fight,  no  deadly  weapons  to  be  used, 
and  both  parties  abandon   their   first 
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intention,  and  use  deadly  weapons, 
slayer  is  guilty  of  manslaughter,  at 
least.  96/435  (23  S.  E.  827).  Mutual 
combat,  showing  great  heat  of  blood 
and  considerable  provocation,  suffi- 
cient to  reduce  crime.  13/328;  14/361; 
15/223.  To  constitute  mutual  com- 
bat there  must  be  mutual  intention 
to  fight,  though  there  be  but  one 
blow.  46/148.  Killing  because  of 
words,  threats,  and  contemptuous 
gestures  alone  not  killing  in  mutual 
combat.  128/253  (1)  (57  S.  E.  320). 
Evidence  of  mutual  intent  to  fight 
not  introduced,  on  trial  of  one 
charged  with  murder  and  assault  with 
intent  to  murder,  neither  law  of  vol- 
untary manslaughter  nor  assault  and 
battery  is  necessarily  involved. 
Former  applicable  to  evidence  of  hom- 
icide through  passion,  justly  aroused 
by  assault  or  equivalent  circum- 
stances. 2  App.  830  (1)  (59  S.  E. 
89).  Charge  on  voluntary  man- 
slaughter required,  evidence  tending 
to  show  quarrel  and  proposals  to 
fight,  and  being  sufficient  to  involve 
doctrine  of  mutual  combat,  though 
other  evidence  showed  son  of  de- 
ceased had  proposed  to  substitute 
himself  for  his  father  as  combatant 
and  proposal  accepted,  all  having  oc- 
curred in  one  transaction.  131/765 
(5)  (63  S.  E.  296).  Charge  should  de- 
fine voluntary  manslaughter  where 
there  was  some  evidence  of  mutual 
combat  resulting  in  the  death  of  the 
deceased,  especially  where  written 
request  submitted.  136/125  (1)  (70 
S.  E.  1110).  Mutual  intent  to  fight 
does  not  necessarily  reduce  homicide 
from  murder  to  manslaughter;  in  or- 
der to  do  so,  killing  must  be  result 
of  that  sudden,  violent  impulse  of 
passion  supposed  to  be  irresistible. 
137/523,  530  (73  S.  E.  826).  There 
being  evidence  authorizing  jury  to 
infer  that  there  was  an  intent  to  fight 
on  the  part  of  accused,  as  well  as  on 
the  part  of  deceased,  it  was  not  error 
to  charge  the  jury  on  voluntary  man- 
slaughter. 10  App.  840  (2)  (74  S.  E. 
447);  11  App.  761  (76  S.  E.  78).  If 
accused  deliberately  seeks  mutual 
combat  with  deadly  weapons,  offense 
would  be  murder  or  manslaughter 
according  as  whether  he  killed  delib- 
erately or  under  excitement.  65/431. 
See  Assault.     See    §    60,    catchword 


Mutual  combat 

Parents  and  children,  mutual  protection 
as  defense:    See  §  74  and  notes. 

Passion,  when  homicide  result  of  sud- 
den, violent  impulse  of,  and  without 
deliberation  or  malice  it  is  voluntary 
manslaughter.  30/67.  Caused  by 
drunkenness  not  ordinarily  reduce 
crime.  83/45  (9  S.  E.  945).  Not  re- 
duce crime  to  manslaughter  where 
cause  of  anger  not  sufficient  or,  if 
sufficient,  slayer  has  had  adequate 
time  to  cool.  25/207;  42/613;  49/482. 
Passion  (hot  blood)  on  the  part  of 
the  slayer,  essential  element  of  vol- 
untary manslaughter;  passion  upon 
the  part  of  the  person  slain  has  no 
bearing  upon  the  grade  of  the  homi- 
cide. 123/539  (1)  (51  S.  E.  596). 
Charge  as  to  voluntary  manslaughter 
should  not  be  given  when  evidence 
shows  no  indication  of  sudden,  un- 
controllable passion,  and  defense  is 
justifiable  homicide.  90/472  (16  S.  E. 
102).  Where  defendant  relied  upon 
law  of  self-defense,  and  there  was  no 
evidence  to  show  sudden,  uncontroll- 
able passion,  no  error  to  refuse  to 
charge  on  voluntary  manslaughter  or 
to  exclude  that  issue  from  jury's  con- 
sideration. 136/55  (1)  (70  S.  E.  873). 
An  instruction  that  "the  law  recog- 
nizes the  fact  that  there  is  in  the 
breast  of  every  human  being  a  pas- 
sion that  can  be  aroused  and  to  such 
an  extent  as  to  become  uncontrollable. 
During  that  time,  if  a  person,  acting 
under  such  passion  as  that,  kill  an- 
other, he  is  not  held  to  that  strict  ac- 
countability that  he  would  be  under 
different  circumstances;  yet  the  law 
recognizes  the  fact  that  there  is  in 
every  breast  also  a  conscience  which 
speaks  to  man  and  seeks  to  restore 
him  back  to  reason  and  to  his  duty 
to  humanity,"  is  not  ground  for  a  new 
trial,  notwithstanding  its  somewhat 
metaphysical  savor.  137/775  (5)  (74 
S.  E.  621).  See  Equivalent  circum- 
stances, Sudden  affray. 

Principals  in  first  degree,  where  two  arc 
indicted  as,  and  one  is  convicted  of 
voluntary  manslaughter,  and  subse- 
quently other  is  acquitted,  first  not 
entitled  to  new  trial.  9  App.  559  (3) 
(71  S.  E.  922). 

Property,  killing  in  defense  of:  See  §§ 
70-72  and  notes. 

Provocation,  threat  of  deceased  not  suf- 
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ficient,  to  justify  deliberate  intention 
to  fight  and  verdict  of  manslaughter 
fully  justified.  45/200.  If  not  legally 
sufficient  to  justify  killing,  but  homi- 
cide committed  upon  sudden  falling  out, 
with  instrument  not  necessarily  deadly, 
jury  may  infer  want  of  malice  and  con- 
vict of  voluntary  manslaughter.  73/32. 
If  sufficient  to  excuse  from  murder,  but 
not  showing  necessity  for  killing,  vol- 
untary manslaughter  is  proper  verdict. 
To  justify  son  in  killing  assailant  of 
father  or  to  reduce  crime,  tested  as  if 
father  himself  had  killed  assailant. 
32/496.  Adultery  with  wife  of  ac- 
cused, may  be  sufficient,  to  reduce 
crime  where  accused  killed  adulterer 
upon  first  sight  and  had  reason  to 
think  he  was  armed  and  meant  to 
fight.  64/454.  Where  prisoner  in  his 
statement  recited  words  of  deceased 
to  show  adultery,  this  section  was 
properly  charged.  81/645  (8  S.  E. 
308).  Charge  that  provocation  by 
words,  threats,  or  contemptuous  ges- 
tures, will  not  reduce  homicide  from 
murder  to  manslaughter,  proper. 
128/27  (57  S.  E.  101).  Charge  as  to 
words,  threats  and  menaces  restricted 
to  case  where  homicide  results  from 
irresistible  impulse,  and  not  stating 
effect  where  homicide  results  from 
fear  caused  by  words,  threats,  and 
menaces,  new  trial  granted.  9  App. 
115  (70  S.  E.  353).  A  charge  that 
provocation  by  words,  threats,  men- 
aces, or  contemptuous  gestures  shall 
in  no  case  be  sufficient  to  free  the 
person  killing  from  the  guilt  and 
crime  of  murder,  was  not  error  on  the 
ground  that  provocation  by  words, 
threats,  menaces,  or  contemptuous 
gestures  may  reduce  the  crime  from 
murder  to  manslaughter,  but  in  all 
cases  it  is  a  question  for  the  jury  to 
decide,  and  not  for  the  court.  138/413 
(8)  (75  S.  E.  252).  Words,  threats  or 
menaces,  to  mitigate  murder  into 
manslaughter,  must  amount  to  an  as- 
sault. 5  App.  458  (2)  (63  S.  E.  519). 
Words,  threats,  or  menaces,  no  legal 
provocation  and  will  not  reduce  grade 
of  homicide.  49/211;  42/613;  25/207; 
59/249;  55/317;  68/613;  70/736;  45/198; 
137/193  (5)  (73  S.  E.  255).  Words 
alone  will  not  justify  excitement  of 
passion  to  reduce  homicide  to  volun- 
tary manslaughter.     114/90,  94   (39  S. 


E.  909).  That  which  is  justifiable  on 
part  of  deceased  cannot  amount  to 
provocation.  29/470.  Use  of  walking 
stick  in  striking  defendant  who  had 
provoked  assault  by  opprobrious 
words,  not  such  provocation  as  will 
rebut  presumption  of  malice.  55/48. 
Court  warranted  in  charging  on  in- 
sufficiency of  words  as  provocation, 
accused  in  statement  having  imputed 
to  wife  use  of  words  which 
may  have  been  provocation  for 
his  giving  her  the  mortal  blow. 
81/645  (1)  (8  S.  E.  308).  Provocation, 
by  words  of  wife,  though  inducing 
sudden  heat  of  passion,  not  justify 
husband  in  killing  her.  Id.  646  (8  S. 
E.  308).  Charge  on  voluntary  man- 
slaughter not  required  where  evidence 
showed  killing  without  provocation. 
136/246  (71  S.  E.  162).  Prima  facie 
erroneous  to  read  section  in  charge 
in  murder  case,  as  phrases  referring 
to  words,  threats,  etc.,  calculated  to 
mislead  jury;  error  harmless  here. 
8  App.  382  (6)  (69  S.  E.  45).  The 
court  having  given  the  jury  the  defini- 
tion of  voluntary  manslaughter  con- 
tained in  this  section,  it  was  not  cause 
for  new  trial  that  the  word  "may" 
instead  of  "should"  was  used  in  the 
following  charge:  "So  you  will  ob- 
serve that  if  the  deceased  *  *  *  made 
an  actual  assault  upon  the  defendant, 
or  if  the  deceased  attempted  to  com- 
mit a  serious  personal  injury  upon 
the  defendant,  or  if  there  were  other 
equivalent  circumstances  to  justify 
the  excitement  of  passion,  the  grade 
of  the  homicide,  if  there  was  a  homi- 
cide, may  be  reduced  to  voluntary 
manslaughter."  138/274  (3)  (75  S.  E. 
138).  Shooting  at  another  in  return 
for  slap,  shown  by  evidence,  instruc- 
tion that  not  every  trivial  provoca- 
tion amounts  to  assault  nor  every 
blow  reduce  homicide  from  murder  to 
manslaughter,  not  error.  *3  App.  610 
(3)  (60  S.  E.  284).  Where  evidence 
showed  that  accused  was  shot  at,  by 
deceased,  just  before  homicide,  this 
section  should  be  charged.  132/27  (1) 
(63  S.  E.  792).  When  the  evidence 
shows,  among  other  things,  that  just 
before  the  homicide,  accused  and  de- 
ceased became  involved  in  a  quarrel, 
and  the  accused  being  armed  with  a 
loaded  pistol,  on  invitation   from  the 
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deceased,  left  his  work  and  went  out 
to  meet  him,  that  when  near  together 
the   accused  twice  shot  and   mortally 
wounded    the    deceased,    and    in    his 
statement    on    the    trial    the    accused 
claimed  that  at  the  time  he  shot,  the 
deceased,  armed  with  an  axe  was  ad- 
vancing upon   him,   it   was   proper   to 
instruct  on  the  law  of  voluntary  man- 
slaughter.    101/520  (2)   (28  S.  E.  1010). 
Report  of  slander  of  wife  to  husband 
not    sufficient    to    reduce    killing    of 
slanderer  by  husband  below  grade  of 
murder.      114/545    (2)    (40    S.    E.    746). 
Charge  that  if  deceased  was  attempt- 
ing   to    commit    on    defendant    injury 
less  than  a  felony  and  defendant  un- 
der   impulse    of    passion,    killed    de- 
ceased, he  would  not  be  guilty  of  mur- 
der, but  jury  would  be  authorized  to 
find    him    guilty    of    voluntary    man- 
slaughter, not  error.     136/804   (5)    (72 
S.  E.  233).     Father  slaying  one  under 
passion    provoked    by    debauchery    of 
daughter,     court,     under     the     facts, 
should     have     charged     on    voluntary 
manslaughter.     135/292    (4)    (69   S.   E. 
173).     Husband  slaying  wife  found  in 
company     of     paramour,    under    facts 
here,  might  have  been  found  guilty  of 
voluntary   manslaughter.     135/684    (2) 
(70  S.  E.  245).    Charge  in  the  case  not 
error.     Id.  685   (3,  4).     Fact  that  per- 
son assaulted  had  made  grave  charges 
against    his    own    wife,    who   was    de- 
fendant's sister,   nor  the   fact  that  he 
did   not   believe   these    charges   to   be 
true,  would  reduce  the  homicide  from 
murder  to  manslaughter.     8  App.  676 
(3)   (70  S.  E.  70).     Unchastity  of  wife 
will  not,  of  itself,  reduce  her  homicide 
by   husband  to  manslaughter.     128/67 
(3)    (57   S.   E.   227).     This   section   as 
to  provocation  by  words  was  properly 
charged    where    it    appeared    that    de- 
ceased applied  vile  epithets  to  defend- 
ant.      118/198      (5)      (44    S.      E.   985). 
Reading  of  entire  section  while  charg- 
ing   on    voluntary    manslaughter,    not 
error,    in    that    the    court    entrenched 
upon   the  law   of  justifiable   homicide 
in   that  the  reading  of  that  part  per- 
taining to  provocation,  was  an  impli- 
cation to  the  jury  that  they  could  not 
consider      threats,      accompanied     by 
menaces,  as  sufficient  cause  to  arouse 
fears  of  a  reasonable  man  that  his  life 
is  in  danger  or  that  a  felony  is  about 


to  be  perpetrated  upon  him.  137/71 
(7)  (72  S.  E.  908).  Raising  club  for 
purpose  of  resisting  aggression,  not 
sufficient  provocation  for  homicide; 
charge  pertinent  here.  122/111  (4) 
(49  S.  E.  922).  Mutual  threats  and 
mutual  bad  feelings  not  reduce  crime, 
where  at  time  of  killing  deceased  was 
making  no  threats,  not  doing  any- 
thing to  excite  fears  or  render  killing 
necessary.  79/696  (4  S.  E.  894).  See 
Aggressor,  Assault,  Reasonable  fears. 
Provocation  as  justification:  See  § 
70,  catchword  Provocation;  see  71, 
catchwords  Provocation;  Wordr, 
threats  or  menaces. 

Reasonable  fears,  doctrine  of,  has  no 
connection  with  offense  of  voluntary 
manslaughter.  137/81  (6)  (72  S.  E. 
897).  Where  the  judge  charged  the 
law  in  reference  to  justification  if  a 
slayer  acted  under  fears  of  a  reason- 
able man,  and  also  charged  the  law 
touching  voluntary  manslaughter  and 
the  reduction  of  a  homicide  from  mur- 
der to  manslaughter,  it  was  not  ground 
for  reversal  that  he  failed,  in  connec- 
tion with  the  latter  charge,  to  spe- 
cifically instruct  as  to  what  considera-- 
tion  might  be  given  to  threats  and 
menaces  in  connection  with  the  doc- 
trine of  reasonable  fears.  137/193,  194 
(6)  (73  S.  E.  255).  The  presiding 
judge,  in  charging  on  the  subject  of 
voluntary     manslaughter,    should    not 

.  mingle  with  it  a  charge  on  the  sub- 
ject of  justifiable  homicide  under  the 
doctrine  of  reasonable  fears,  but 
charge  here  held  not  to  require  rever- 
sal. 137/175  (4)  (73  S.  E.  13).  The 
court  did  not  err  in  omitting  in  im- 
mediate connection  with  the  charge 
on  manslaughter  the  law  on  reason- 
able fears  which  might  be  engendered 
by  threats,  together  with  apparent  at- 
tempt to  put  the  same  in  execution. 
139/92,  93  (2)  (76  S.  E.  859).  Charge 
on  manslaughter  may  omit  "reason- 
able fears"  where  that  phase  covered 
in  another  part  of  charge.  125/265  (54 
S.  E.  167).    See  §  71  and  notes. 

Recommendation  to  mercy,  effect  of 
conviction,  with,  need  not  be  given  in 
charge.     129/731  (5)   (59  S.  E.  782). 

Retreat  from  domicile  or  family,  sla3er 
is  not  compelled  to,  to  reduce  crime 
from  murder.  17/465.  Even  im- 
mediately  after   an   assault   endanger- 
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ing  life  or  limb,  the  killing  of  an  as- 
sailant by  the  assailed  will  be  man- 
slaughter, if  it  be  apparent  that  the 
assault,  and  with  it  the  personal  dan- 
ger of  the  assailed,  had  ended,  and 
that  the  mortal  wound  was  inflicted  as 
the  assailant  had  ceased  from  the  at- 
tempt, and  was  retreating.     33/4   (l). 

Revenge  for  past  offense,  one  deliber- 
ately killing  another  in,  and  not  to 
prevent  an  impending  wrong,  is  guilty 
of  murder,  and  manslaughter  is  not 
involved.  109/150  (2)  (34  S.  E.  353). 
Revenge  as  justification:  See  §§  70, 
71,  catchword  Revenge. 

Self-defense:  See  §§  70,  71,  73,  and 
notes. 

Serious  personal  injury  means  an  in- 
jury greater  than  a  provocation  and 
less  than  a  felony.  iM/282.  Must  be 
a  bodily  and  not  mere  personal  af- 
front. 24/297;  42/614.  Error  to 
charge  that  "serious  personal  injury" 
is  an  injury  that  may  deprive  of  life 
and  which  must  be  prevented  by  re- 
sistence  of  like  sort.  131/22  (4)  (61 
S.  E.  914).  Error  in  charge  on  the 
elements  of  voluntary  manslaughter 
•  that  serious  personal  injury  meant  a 
bodily  injury,  an  injury  that  may  de- 
prive of  life,  was  harmless,  as  neither 
the  evidence  nor  the  defendant's  state- 
ment warranted  a  charge  on  volun- 
tary manslaughter.  130/343,  347  (60 
S.  E.  1006).  Evidence  held  to  show 
that  at  time  of  homicide  deceased  was 
attempting  to  commit  serious  per- 
sonal injury  on  defendant,  authorizing 
charge  on  voluntary  manslaughter. 
124/343,  346  (52  S.  E.  431).  See 
Equivalent  circumstances.  See  §  70, 
catchword  Serious  personal  injury. 

Sexual  intercourse  between  wife  and  an- 
other as  provocation  of -husband:  See 
Provocation. 

Shooting,  as  provocation:  See  Provoca- 
tion. 

Slander  of  wife,  as  provocation:  See 
Provocation, 

Slap  as  provocation:     See  Provocation. 

Stealing  melons,  on  trial  here  of  person 
for  homicide  of  one  of  several  per- 
sons engaged  in,  evidence  and  state- 
ment authorized  charge  on  voluntary 
manslaughter  (one  dissenting).  135/434 
(2)   (69  S.   E.  562). 

Sudden  affray,  if  killing  occur  in,  out  of 
the  heat  of  passion,  killing  would  be 


manslaughter,  if  not  necessary  to  save 
life  or  prevent  great  bodily  harm. 
17/468.  Though  sudden  affray  in- 
duced by  a  quarrel,  and  parties  agree 
to  fight  and  fetch  their  weapons,  kill- 
ing is  manslaughter.  30/67;  95/343 
(2*  S.  E.  837);  95/784  (23  S.  E.  11). 
Where  parties  have  sudden  quarrel, 
and  fight  upon  the  spot,  and  one  is 
killed  under  circumstances  justifying 
inference  that  killing  was  without 
malice,  it  is  not  error  to  charge  law 
of  voluntary  manslaughter.  6  App. 
741  (65  S.  E.  694);  r.nd  see  95/343  (22 
S.  E.  837);  30/67;  5  App.  301  (63  S.  E. 
28).  Where  two  men  suddenly  fall 
out  and  quarrel,  and  draw  knives  and 
fight,  and  one  kills  the  other,  the  of- 
fense is  voluntary  manslaughter.  4 
App.  59  (l)  (60  S.  E.  813). 
Third  person,  killing  of,  when  shooting 
at  assailant,  manslaughter  if  assault 
not  sufficient  to  justify  killing,  but 
only  to  reduce  crime;  if  assault  justi- 
fied killing,  it  would  be  homicide  by 
misadventure.  92/602  (19  S.  E.  51). 
Accidental  killing  by  shooting  at,  and 
missing,  one  person  and  hitting  an- 
other, is  voluntary  manslaughter,  if 
offense  would  have  been  voluntary 
manslaughter,  had  person  shot  at  been 
killed.  9  App.  552  (1)  (71  S.  E.  919). 
Bystander  killed  by  accused  in  at- 
tempting to  kill  another,  charge  of 
this  section  not  improper.  106/400 
(3)  (32  S.  E.  347).  Where  defendant 
shot  at  one  but  killed  another, 
charge  of  this  and  preceding  section, 
not  misleading  as  instructing  the 
jury  that  to  reduce  the  homicide  to 
manslaughter  they  must  find  that  de- 
ceased assaulted,  or  attempted  to 
commit  a  serious  personal  injury  on, 
accused.  106/402  (32  S.  E.  347). 
Where  two  persons  quarrelled,  and 
a  short  time  thereafter  one  of  them 
tried  to  get  a  gun  from  the  hands  of 
a  bystander,  threatening  to  kill  the 
person  with  whom  he  had  previously 
quarrelled,  and  the  latter  thereupon 
drew  a  weapon  and  fired  at  him,  but 
killed  an  innocent  bystander,  it  was  a 
question  for  the  jury  whether  there 
was  enough  to  justify  the  excitement 
of  passion  and  reduce  the  homicide 
from  murder  to  manslaughter.  12  App. 
493  (1)  (77  S.  E.  587)  See  Evidence. 
See  §  67,  catchword  Third  person. 
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Threats,  as  provocation:  See  Provoca- 
tion. 
Trespasser,  where  no  attempt  to  re- 
move, nor  struggle,  error  to  charge 
this  section.  106/673  (1)  (32  S.  E. 
851).  Conductor  of  train  has  right  to 
compel  trespasser  stealing  ride  to 
come  into  train,  and  accused  not  justi- 
fied in  resisting  so  as  to  reduce  homi- 
cide to  manslaughter.  113/279  (2)  (38 
S.  E.  844). 
Unchastity  of  wife  as  provocation:  See 

Provocation. 
Venue  and  alibi  being  only  defenses  re- 
lied on,  not  error  to  fail  to  charge  this 
section.     136/163   (1)   (71  S.  E.  128). 
Verdict  of  murder,  charge  as  to  volun- 
tary    manslaughter,     though     unwar- 
ranted    by    the    evidence,    immaterial. 
109/506    (1)    (34    S.    E.    1017);    129/295 
(2)    (58  S.  E.  859).     Where  voluntary 
manslaughter,  though  not  involved,  is 
charged,    conviction    of    such    offense 
requires  new  trial.     109/506  (1)   (34  S. 
E.   1017);   125/745   (l)    (54   S.    E.   748); 
114/448    (40    S.    E.    243);    139/594,    596 
(77    S.    E.    797).      Murder    shown    by 
State's  evidence,  and  none  introduced 
by    defendant    but    his    statement    au- 
thorizing acquittal,  conviction  for  vol- 
untary  manslaughter   illegal.     125/745 
(1)    (54  S.  E.  748),  747   (54  S.  E.  749). 
Murder   or  justifiable   homicide   being 
only    issues,    conviction    of    voluntary 
manslaughter     unwarranted.       2    App. 
414    (58   S.   E.   548),   442    (3)    (58   S.    E. 
686);  4  App.  486  (4)   (61  S.  E.  888);  5 
App.   651   (1)    (63   S.   E.  714);   12  App. 
725    (78    S.    E.    205).      "Manslaughter" 
returned    in    verdict    on    murder    trial 
means       "voluntary       manslaughter." 
109/479   (1)   (35  S.  E.  59).     Charge  as 
to   murder   objectionable,  but   that   as 
to  manslaughter  correct,  verdict  find- 
ing voluntary  manslaughter,  fully  sup- 
ported    by    evidence,    not     disturbed. 
52/290   (6).     Brother  of  accused  shot 
down  by  deceased  in  presence  of  ac- 
cused, jury  might  find  voluntary  man- 
slaughter,   though    evidence    of    State 
authorized  verdict  of  murder  and  evi- 
dence of  defendant  justified  homicide. 
9  App.  292  (1)  (70  S.  E.  1120).     Error 
in  charge  on  voluntary  manslaughter 
in  prosecution  for  assault  with  intent 
to   murder   was   harmless,   where   the 
jury    found    the    defendant    guilty    of 
shooting  at  another.    10  App.  14f,  149 


(75  S.  E.  266).  Any  error  of  law  was 
immaterial  where  prosecution's  evi- 
dence demanded  verdict  of  murder 
and  defendant's  statement  demanded 
the  verdict  of  voluntary  manslaughter, 
which  was  returned  against  him.  11 
App.  427  (75  S.  E.  491).  Where,  on 
the  trial  of  one  indicted  for  murder, 
he  is  convicted  of  involuntary  man- 
slaughter in  the  commission  of  an  un- 
lawful act,  error  in  the  judge's  in- 
structions to  the  jury  on  the  law  of 
voluntary  manslaughter,  becomes  im- 
material. 12  App.  634  (1)  (77  S.  E. 
916).  Verdict  of  involuntary  man- 
slaughter in  trial  for  murder  operated 
as  an  acquittal  of  voluntary  man- 
slaughter. 10  App.  623  (4)  (74  S.  E. 
429).  Verdict  of  involuntary  man- 
slaughter, read  in  open  court  by  fore- 
man of  jury,  is  the  legal  verdict  in 
the  case,  and  a  subsequent  verdict  of 
voluntary  manslaughter,  returned 
after  the  court's  refusal  to  receive. the 
first  verdict,  is  void.  12  App.  1  (1) 
(76  S.  E.  649).  Failure  to  charge  on 
voluntary  manslaughter,  where  ac- 
cused convicted  of  involuntary  man- 
slaughter in  commission  of  unlawful 
act,  not  ground  for  reversal,  though 
evidence  warranted  charge  on  former. 
127/48  (1)  (55  S.  E.  1046).  Where  on 
a  trial  for  murder  the  defendant  was 
convicted  of  involuntary  manslaughter 
in  the  commission  of  a  lawful  act 
without  due  caution  and  circumspec- 
tion, the  verdict  was  a  practical  acquit- 
tal of  the  higher  grades  of  homicide, 
and  made  immaterial  any  possible 
errors  which  may  have  been  com- 
mitted by  the  judge  in  instructing  on 
voluntary  manslaughter.  7  App.  73, 
74  (3)  (66  S.  E.  393).  Effect  of  ver- 
dict of  voluntary  manslaughter  in 
murder  prosecution:  See  §  60,  catch- 
word Verdict 

Weapon,  presentation  without  manifest 
intention  to  use,  will  not  warrant  re- 
duction of  crime.  65/431;  53/428.  In- 
tent presumed  from  use  of  weapon: 
See  Intent 

Wearing  apparel,  claimed  by  accused  to 
have  been  worn  by  him  at  time  of 
difficulty,  showing  by  their  physical 
condition  that  assault  had  been  made 
upon  defendant  by  deceased,  not  ad- 
missible when  their  identification 
rests  solely  on  the  defendant's  state- 
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ment  to  the  jury.    10  App.  623  (3)  (74  death     results,     not     relieve     accused 

S.   E.  429).  from  charge  of  manslaughter.     114/30 

Words,   as   provocation:     See   Provoca-  (2)   (39  S.  E.  927);  133/260  (2)  (65  S. 

tion.  E.  431). 

Wound,   negligent   treatment   of,   where 

§  66.  (§66.)  Punishment.  Voluntary  manslaughter  shall  he  punished 
by  confinement  and  labor  in  the  penitentiary  for  not  less  than  one  nor  longer 
than  twenty  years. 

Gobb,   784.     Acts  1858,  p.  99. 

§  67.  (§  67.)  Involuntary  manslaughter.  Involuntary  manslaughter 
shall  consist  in  the  killing  of  a  human  being  without  any  intention  to  do  so, 
but  in  the  commission  of  an  unlawful  act,  or  a  lawful  act,  which  probably 
might  produce  such  a  consequence,  in  an  unlawful  manner:  Provided,  that 
where  such  involuntary  killing  shall  happen  in  the  commission  of  an  unlawful 
act  which,  in  its  consequences,  naturally  tends  to  destroy  the  life  of  a  human 
being,  or  is  committed  in  the  prosecution  of  a  riotous  intent,  or  of  a  crime 
punishable  by  death  or  confinement  in  the  penitentiary,  the  offense,  shall  be 
deemed  and  adjudged  to  be  murder. 

Cobb,  784. 
§§   31,   32,   40. 


Accidental  killing  being  defense,  error 
to  charge  on  intentional  killing  and 
then  allude  to  defense  by  saying,  "I 
see  I  have  got  that  noted  here  but  I 
forgot  to  call  your  attention  to  it." 
109/480  (3)  (35  S.  E.  59),  dis- 
tinguished 126/113  (8,  9)  (54  S.  E. 
820).  Where  defendant  was  seen  run- 
ning from  his  house  immediately 
after  witness  heard  shots  fired,  and 
he  was  arrested  with  pistol  in  his 
hand,  two  barrels  having  been  dis- 
charged, he  then  saying,  "Have  I 
killed  my  wife?  If  I  did  so  1  did 
wrong,"  accidental  killing  not  shown. 
53/195.  Accidental  killing,  by  unin- 
tentional discharge  of  gun,  no  justi- 
fication, where  one  having  gun  in  pos- 
session was  making  assault  with  in- 
tent to  kill.  19/103.  Shooting  at  sister 
of  slain  man,  as  she  fled,  and  her 
cries  for  help,  admissible  as  res  gestae, 
issue  being  whether  admitted  homi- 
cide was  wilful  or  accidental.  131/494 
(1)  (62  S.  E.  806).  Though  discharge 
of  gun  resulting  in  death  was  acci- 
dental, if  accused  was  using  gun  with 
intent  to  kill,  offense  is  murder. 
19/103.  But  otherwise,  if  intent 
abandoned  before  accident.  22/479. 
Where  one  who  is  charged  with  the 


murder  of  his  wife  relies  upon  the  de- 
fense of  misfortune  or  accident,  and 
the  trial  judge  has  correctly  given 
the  law  in  charge  to  the  jury  on  that 
subject,  it  is  not  error  for  the  court 
to  fail  to  state  the  contention  of  the 
defendant  that  he  relies  upon  accident 
as  having  caused  the  homicide,  in  the 
absence  of  a  request  so  to  do,  espe- 
cially where  it  is  manifest  from  the 
judge's  charge  on  this  subject  what 
the  defense  is  upon  which  the  de- 
fendant relies.  137/769  (3)  (74  S.  E. 
282).  Where,  in  the  trial  of  one  ac- 
cused of  murder,  the  presiding  judge 
charged  fully  the  law  of  reasonable 
doubts,  as  applicable  to  the  case,  it 
furnished  no  ground  for  reversal  that 
the  court  refused  to  charge  further, 
on  request,  that  if  the  jury  had  a  rea- 
sonable doubt  as  to  whether  the  kill- 
ing was  voluntary  or  accidental  they 
should  accept  the  theory  of  accident 
and  acquit  the  defendant.  Id.  85  (1) 
(72  S.  E.  908).  Where,  on  the  trial  of 
a  defendant  charged  with  the  crime 
of  murder,  the  defense  relied  on  is 
that  the  homicide  was  the  result  of 
accident  or  misfortune,  and  the  court 
has  correctly  charged  the  jury  the 
law  in  relation  thereto,  it  is  not  error 
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for  the  court  to  omit  to  define  what 
would   constitute   accident    or   misfor- 
tune, in  the  absence  of  a  request  so 
to    do.      Id.    218    (3)    (73    S.    E.    512). 
Xor  was  it  error  to  charge  that  while 
defendant     admits     that    he    did    the 
shooting  as  alleged   by   the   State   on 
or    about    the    time    alleged    by    the 
State,  where    the    court    follows  that 
language  immediately  with  the  words, 
"he   contends    that   the   shooting   was 
without     malice    aforethought,    either 
express  or  implied,  and  contends  that 
it   was   not   his   intention   to   kill,   but 
was    entirely    an    accident    or    misfor- 
tune, and  that  he  would  not  be  guilty 
of  any  offense  under  the  law  and  evi- 
dence in  this  case."     Id.     218   (4)    (73 
S.    E.   512).     Homicide   by   misadven- 
ture being  set  up  as  defense,  not  error 
for  court  to  read  section  40,  in  charg- 
ing such  defense.     138/815   (2)    (76  S. 
E.    361).     Charge    as    to    involuntary 
manslaughter  in  commission  of  lawful 
act  should  have  been  given  where  ac- 
cused    admitted    killing    but    claimed 
that    it   was    accidentally   done    in    an 
effort  to  take  a  gun  away  from   de- 
ceased.     136/340    (2)    (71    S.    E.    416). 
Evidence   here   showing   that   accused 
and     companions    were    playfully    en- 
gaged   in    struggle   to   take    from    ac- 
cused an  open  knife  which  he  had  in 
his  hand,  and  that  one  of  the  compan- 
ions    was    unintentionally    stabbed    in 
the  thigh  and  died  from  the  wound, 
this  section  should  have  been  charged.- 
136/132  (1)  (70  S.  E.  1107).     Evidence 
showing    murder,    and    statement    by 
defendant    suggesting    accidental  kill- 
ing, involuntary  manslaughter  not  in- 
volved.    130/18  (2)   (60  S.  E.  107).     It 
was  not  error  to  charge  the  jury:    "If 
you  find  that  the  defendant  pointed  a 
gun  at  the  deceased,  not  intending  to 
kill   him,   and  pulled   the   trigger   and 
fired,  the  result  of  such  conduct,  un- 
der the  law,  would  not  be  accident." 
12  App.  553  (3)   (77  S.  E.  884).     Fail- 
ure to  charge  as  to  accidental  homi- 
cide   is    error,    where    defendant    con- 
tended   that,    by    reason    of   maimed 
hand,  he,  in  attempting  to  draw  pistol, 
caught  finger  over  trigger,  thinking  it 
was     guard,     and      accidentally     dis- 
charged pistol  in  his  pocket.     9  App. 
700   (1)    (72  S.   E.   182).     Charge   that 
defense    to    homicide    is    unavoidable 
accident  not  error,  where  entire   the- 


ory  of   defense   points   in    that   direc- 
tion.    130/295  (7)   (60  S.  E.  578).     See 
^    Lawful  act,  Unlawful  act. 
Arrest,   illegal,   in    case    of   shooting   to 
prevent,  charge  here  requested  on  in- 
voluntary   manslaughter     in    commis- 
sion of  lawful  act  without  due  caution, 
properly  refused.     135/278    (4)    (69   S. 
E.   184).     Re-arrest,   without  warrant, 
of  person,   trying  to   escape,   by  con- 
stable,   who    had    previously    arrested 
such    person    under    warrant    held    by 
sheriff,   nof  an  unlawful  act.     7  App. 
660  (l)   (67  S.  E.  842).     Officer,  who, 
without     warrant,      arrests      innocent 
man  and  kills  him  to  prevent  escape 
is  guilty  at  least  of  involuntary  man- 
slaughter.        64/125.         Omission      to 
charge  as   to   involuntary  manslaugh- 
ter   was    proper    where    defendant,    in 
order    to   prevent    his    father's   arrest, 
attempted    to    shoot    the    officer,    and 
the  officer  grasped  the  gun,  which  was 
discharged  in  the  struggle  for  it,  and 
the  father  was  thereby  killed.     100/60 
(25   S.   E.  918).     If  officer  killed  sud- 
denly and  without  notice  of  his  offi- 
cial   character,    slayer    may    be    con- 
victed    of    manslaughter;    reasonable 
ground  of  belief  equivalent  to  knowl- 
edge.    85/718  (11  S.  E.  1035).     Where 
an    officer    plainly    and    distinctly    an- 
nounces  his  purpose   to  make  an  ar- 
rest for  a  breach  of  the  peace  which 
has  just  taken  place  in  his  presence  or 
hearing,    and    all    the    demonstrations 
of  force  which   follow  the  announce- 
ment  are   in    line   with    that   purpose, 
and  fairly  construed  would  indicate  to 
a  reasonable  man  no  intention  at  vari- 
ance with  it,  and  the  person  whom  he 
seeks    to    arrest    knows    or    ought    to 
know  that  by  submitting  he  could  in- 
stantly   terminate    all    demonstrations 
of  force  on  the  part  of  the  officer,  the 
case  is  not  one  in  which  such  person 
could  have  reasonable  grounds  to  be- 
lieve a  felony  was  intended  or  about 
to  be  committed  upon  him.     92/53  (6) 
(17  S.  E.  613).     See  §§  60,  70,  catch- 
word  Arrest. 
Bystander,  killing  of:     See  Third  per- 
son. 
Charge    on     involuntary     manslaughter 
should  have  been  given  where  it  was 
an  open  question  as  to  whether  kill- 
ing   was    voluntary     or     involuntary. 
99/34   (25  S.   E.  610).     Charge  should 
not  allude  to  involuntary  m^nslaugh- 
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ter  where  no  evidence  indicates  that 
killing  not  voluntary  and  no  charge 
requested  on  that  subject,  though  the 
prisoner's  statement  may  by  indirec- 
tion suggest  such  theory.  91/271, 
272  (3)  (18  S.  E.  298).  Reading  of 
this  section  is  sufficient  charge. 
64/318.  Law  of  involuntary  man- 
slaughter was  involved  in  this  case 
and  should  have  been  given  in 
charge.  89/337  (15  S.  E.  467);  11 
App.  52,  53  (4)  (74  S.  E.  702).  Charge 
not  to  consider  involuntary  man- 
slaughter was  error  where  that 
theory  along  with  two  others  was 
presented.  134/785  (1)  (68  S.  E.  497). 
Charge  of  this  section  should  not  be 
given,  where  no  evidence  to  warrant 
it.  22/83;  52/607;  58/212;  73/79; 
75/181;  104/502  (2)  (30  S.  E.  778); 
122/175  (3)  (50  S.  E.  51);  12  App. 
685  (78  S.  E.  131).  Evidence  here  did 
not  authorize  charge  on  this  section. 
28/200;  55/697;  92/16  (18  S.  E.  301), 
449  (17  S.  E.  99);  137/81  (2)  (72  S. 
E.  897),  842  (4)  (74  S.  E.  759); 
138/336  (1)  (75  S.  E.  240);  10  App. 
30  (2)  (72  S.  E.  602).  See  Accidental 
killing,  Arrest,  Crowd,  Lawful  act, 
Statement  of  accused,  Unlawful  act, 
Verdict,  Weapon. 

Circumstantial  evidence,  which  estab- 
lishes only  by  inference  the  delivery 
of  the  blow  causing  death,  sufficient. 
63/740. 

Crowd,  where  defendant  fired  into,  in- 
tentionally, recklessly,  and  without 
regard  to  human  life,  though  at  no 
particular  person,  he  would  be  guilty 
of  murder.  124/213  (1),  214  (52  S. 
E.  329).  Where  one  of  crowd  in 
house  killed  by  discharge  of  gun  by 
accused,  and  evidence  warrants  in- 
ference that  accused  did  not  inten- 
tionally fire  at  house  where  crowd 
was,  court  should  have  charged  on 
involuntary  manslaughter  in  com- 
mission of  lawful  act  without  due 
caution.  135/220  (69  S.  E.  106). 
Proper  to  charge  here  that  it  makes 
no  difference  whether  deceased  was 
the  man  defendant  really  intended  to 
kill  or  not,  provided  he  shot  at  some 
member  of  a  crowd  with  felonious 
intent,  without  being  justified  or  ex- 
cused under  the  law.  129/747  (3)  (59 
S.  E.  803).  Negligence  in  handling 
weapon,    causing   its    discharge    into 


crowd  and  resulting  in  homicide,  ver- 
dict may  be  murder  or  involun- 
tary manslaughter  depending  upon 
whether  shooting  was  reckless  or 
merely  negligent.  87/527  (13  S.  E. 
556);  92/449   (17  S.   E.  99). 

Duty,  omission  of,  cause  of  death:  See 
Omission  of  duty. 

Fall,  death  caused  by,  in  effort  to  es- 
cape or  dodge  missle,  conviction  of 
accused  proper.  107/683  (5)  (33  S. 
E.  673). 

Habitation,  killing  in  defense  of:  See 
§§   70-72  and  notes. 

Illegal  arrest,  killing  officer  in  resist- 
ing:   See  Arrest 

Independent  intervening  cause,  homi- 
cide due  to,  conviction  unauthorized. 
4  App.  583  (1)   (62  S.  E.  140). 

Indictment  which  charges  the  offense 
of  involuntary  manslaughter,  in  that 
the  homicide  was  committed  without 
any  intention  to  do  so  on  the  part 
of  the  slayer,  but  while  he  was  en- 
gaged in  the  commission  of  an  un- 
lawful act,  is  sufficient,  although  it 
does  not  expressly  allege  that  the 
homicide  was  without  malice.  11 
App.  371,  372   (7)   (75  S.  E.  523). 

Intent  to  kill,  where  doubtful,  judge 
should  charge  this  section..  76/474; 
3  App.  590  (2)  (60  S.  E.  288).  If 
slayer  had  intent  to  kill  he  cannot  be 
convicted  of  involuntary  manslaugh- 
ter. 73/79;  76/474.  If  intent  pre- 
sumed from  means  employed,  as 
where  one  shoots  at  another  in  sport, 
not  thinking  that  the  gun  will  carry 
far  enough  to  strike  him,  verdict  for 
involuntary  manslaughter  not  proper. 
7/13;  and  see  28/216;  57/479;  79/68  (3 
S.  E.  663),  Where  one  voluntarily 
fires  a  loaded  pistol  at  another,  with- 
out excuse,  and  not  under  circum- 
stances of  justification,  and  kills  the 
person  at  whom  he  shot,  the  grade 
of  the  homicide  will  not  be  reduced 
to  involuntary  manslaughter,  even  if 
the  intent  of  the  slayer  was  to  wound 
or  cripple,  and  not  to  kill.  106/443 
(32  S.  E.  586).  If  one  intentionally 
shoots  another  with  a  pistol,  and  the 
person  shot  dies  from  the  wound,  this 
presents  no  theory  of  involuntary 
manslaughter  because  the  slayer,  in 
his  statement,  asserts  that  he  intended 
to  wound  decedent,  but  not  to  kill 
him.       137/842     (4)      (74     S.     E.  759). 
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Deadly  weapon  used  in  manner  likely 
to  produce  death  raises  presumption 
of  intent  to  kill;  but  such  weapon  may 
be  used  in  manner  not  naturally  cal- 
culated to  produce  death,  and  in  such 
case,  question  of  intent  is  one  of  fact. 
135/313  (3)  (69  S.  E.  541).  Reckless 
and  intentional  discharge  of  gun,  in 
manner  likely  to  produce  death  and 
death  resulting,  amounts  to  murder; 
if  without  intention  to  kill,  slayer 
guilty  of  involuntary  manslaughter, 
grade  of  offense  depending  upon 
whether  slayer  lawfully  in  possession 
of  weapon  at  time  and  place  of  killing. 
110/748  (2)  (36  S.  E.  52).  See  Ac- 
cidental killing,  Crowd,  Third  person; 
§  60,  catchword  Intent. 

Justification:     See  §§  70-76,  and  notes. 

Lawful  act,  involuntary  manslaughter  in 
commission  of,  not  punishable  unless 
done  without  due  caution  and  cir- 
cumspection. 115/240  (41  S.  E.  609). 
If  act  may  or  may  not  be  lawful  both 
grades  of  manslaughter  should  be 
charged.  3  App.  590  (2)  (60  S.  E. 
288).  The  theory  of  the  State  being 
that  the  accused  kicked  the  deceased, 
and  the  death  resulted  therefrom,  and 
accused  having  denied  having  kicked 
the  deceased,  it  was  not  error  to  read 
to  the  jury  this  section;  nor  was  it 
error  to  instruct  that  that  portion  of 
this  section  relating  to  involuntary 
manslaughter  in  the  commission  of  a 
lawful  act  without  due  caution  had 
no  application  to  the  case.  12  App. 
13,  14  (4)  (76  S.  E.  647).  Where  a  de- 
fendant is  on  trial  charged  with  mur- 
der, and  the  court  refuses  to  charge 
the  jury  on  involuntary  manslaughter 
in  the  commission  of  a  lawful  act 
without  due  caution  and  circumspec- 
tion, such  refusal  is  not  error  where 
the  evidence  shows  that  the  charge 
requested  is  not  applicable.  137/218 
(2)  (73  S.  E.  512).  Negligence  in 
handling  weapon  which  defendant 
was  lawfully  using  to  defend  himself, 
resulting  in  its  firing  and  killing  third 
person,  homicide  was  involuntary 
manslaughter  in  commission  of  lawful 
act.    31/185.    See  Unlawful  act 

Malice,  actual,  though  accused  did  not 
have,  if  offense  which  he  committed  is 
declared  to  be  murder  under  this  sec- 
tion, it  is  immaterial.    31/236. 

Mutual  combat,  killing  in:     S£e  §§  60, 


65,  catchword  Mutual  combat. 

Mutual  protection  by  parents  and  chil- 
dren:    See  §  74  and  notes. 

Negligence  in  handling  weapon:  See 
Crowd,  Unlawful  act 

Officer,  killing  of,  or  by,  in  making  ar- 
rest:   See  Arrest 

Omission  of  duty,  causing  death,  is 
murder,  if  wilful;  if  negligent,  man- 
slaughter.    72/164. 

Parents  and  children,  mutual  protection 
as  defense:     See  §  74  and  notes. 

Property,  killing  in  defense  of:  See  §§ 
70-72  and  notes. 

Self-defense:  See  §§  70,  71,  73,  and 
notes. 

Statement  of  accused,  theory  of  invol- 
untary manslaughter  arising  only 
from,  and  being  in  conflict  with  evi- 
dence, court  not  bound  to  charge 
thereon  in  absence  of  request.  4  App. 
59  (2)  (60  S.  E.  813)  and  cit.  State- 
ment of  accused  here  did  not  present 
theory  of  involuntary  manslaughter  in 
commission  of  lawful  act  without  due 
caution.  135/248  (1)  (69  S.  E.  114). 
See  Intent 

Third  person,  killing  of,  in  firing  upon* 
fleeing  adversary,  murder.  70/265. 
Shooting  at  one  and  killing  another, 
charge  that  it  makes  no  difference  as 
to  defendant's  guilt  provided  he  did 
shoot  at  some  one;  that  the  killing  of 
the  other  is  measured  by  the  same 
standard  as  though  defendant  had 
killed  the  one  originally  intended,  was 
proper.  129/747  (2)  (59  S.  E.  803). 
Remarks  of  stranger  that  accused 
would  "waylay  the  boys  tonight,"  ad- 
mitted to  show  that  deceased's  direc- 
tions to  his  brother  to  follow  accused 
and  see  that  he  did  not  leave  the  road, 
in  which  homicide  afterwards  oc- 
curred, was  meant  as  a  precaution  for 
defense.  87/262  (13  S.  E.  464).  If 
no  completed  act  performed  but  only 
attempt  made,  intent  to  kill  must  be 
alleged  in  indictment  and  proved; 
aliter,  if  killing  actually  occurs,  law 
presuming  the  intent  to  produce  the 
natural  consequences  of  an  act  (ap- 
plied to  case  where  person  tried  to  kill 
one  person  and  killed  another). 
121/340  (49  S.  E.  258).  The  charge  of 
the  court,  to  the  effect  that  if  a  per- 
son shoots  at  another  with  malice  and 
by  accident  kills  a  third  person,  the 
crime  is  murder,  was  neither  confus- 
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ing  nor  inapplicable.  137/82  (5)  (72 
S.  E.  926).  If  defendant  shot  at  an 
assailant  in  consequence  of  an  assault 
which  he  did  not  provoke,  and  killed 
another  person,  the  killing  would  be 
manslaughter  if  the  assault  was  not 
such  as  would  have  justified  the  kill- 
ing. 92/602  (5)  (19  S.  E.  51).  Shoot- 
ing into  crowd:  See  Crowd.  Volun- 
tary manslaughter:  See  §  65,  catch- 
word Third  person. 

Train  wrecking  causing  death  of  any 
person  could  be  murder  without  refer- 
ence to  sections  513,  514.  102/660,  663 
(29  S.  E.  477);  and  see  119/115  (45 
S.  E.  1001).  On  prosecution  for  caus- 
ing death  by  train  wrecking,  section 
60  may  be  charged.  Id.  660  (1)  (29 
S.  E.  477). 

Unlawful  act,  naturally  tending  to  de- 
stroy human  life,  homicide  by,  is  mur- 
der. 134/785  (2)  (68  S.  E.  497).  An 
act  is  not  unlawful,  unless  it  is  pro- 
hibited by  some  valid  law  of  the  State. 
11  App.  371  (1)  (75  S.  E.  523).  It  is 
not  error  for  the  court  to  charge  the 
jury,  "If  you  believe  that  the  de- 
fendant killed  his  wife  without  intend- 
ing to  kill  her,  but  that  it  was  done 
in  the  commission  of  an  unlawful  act 
which  in  its  consequences  naturally 
tends  to  destroy  a  human  being,  then 
the  offense  would  be  murder."  137/769 
(4)  (74  S.  E.  282).  Not  error  to 
charge  that  if  the  jury  believed  that 
the  defendant  pointed  and  aimed  a 
gun  at  the  deceased,  and  did  not  aim 
to  kill  him,  but  that  he  was  not  justi- 
fied in  pointing  the  gun  at  him,  and 
believe  that  the  deceased,  in  an  en- 
deavor to  take  away  the  gun,  jerked  it, 
and  they  were  scuffling  over  it,  and 
that  it  accidentally  fired  while  he  was 
pointing  it  unlawfully  at  the  deceased, 
then,  in  that  event,  he  would  be  guilty, 
under  the  law,  of  involuntary  man- 
slaughter in  the  commission  of  an  un- 
lawful act.  12  App.  634  (2)  (77  S.  E. 
916).  Where  one  cocks  a  loaded 
gun,  places  his  finger  upon  the 
trigger,  and  points  it  at  another,  not 
intending  to  shoot,  and  the  gun  is 
discharged  without  design,  but  as  a 
result  of  his  culpable  neglect  while 
in  the  unlawful  act  of  pointing  it  at 
another,  he  may  be  convicted  of  in- 
voluntary manslaughter  in  the  com- 
mission of  an  unlawful  act,  if  the  per- 


son at  whom  the  gun  is  aimed  dies 
from  wounds  received  from  the  dis- 
charge of  the  gun.  12  App.  553  (1) 
(77  S.  E.  884).  Where  one,  without 
lawful  justification,  kicks  another  in 
the  stomach,  and,  in  consequence,  his 
intestines  are  ruptured  and  death  re- 
sults, a  verdict  finding  the  slayer 
guilty  of  involuntary  manslaughter  in 
the  commission  of  an  unlawful  act 
is  authorized.  12  App.  13  (1)  (76  S.  E. 
647).  Pistol  supposed  to  be  unloaded, 
pointing  and  pulling  trigger,  not  law- 
ful act.  130/63  (60  S.  E.  198).  Point- 
ing pistol  at  another,  intentionally, 
unlawful  act;  accidental  discharge, 
killing  another,  renders  person  point- 
ing weapon  guilty,  if  not  of  murder, 
of  involuntary  manslaughter.  133/435 
(5)  (66  S.  E.  251).  Homicide  having 
been  committed  with  weapon,  hastily 
grabbed  up  by  slayer,  the  slayer  not 
having  previously  prepared  it  or  placed 
it  where  it  lay  when  he  seized  it,  and 
there  being,  on  the  trial  of  himself 
and  another  for  the  murder  of  the  de- 
ceased, nothing  to  show  the  nature  of 
this  weapon  except  that  it  was  "a 
piece  of  wood"  and  caused  the  death, 
the  conclusion  did  not  necessarily  re- 
sult that  it  was  a  weapon  likely  to 
produce  death  or  that  the  use  of  it 
established  beyond  controversy  an 
actual  intention  to  kill.  108/384  (3) 
(34  S.  E.  2).  Where  evidence  tends 
to  show  use  of  instrument  not  likely 
to  produce  death,  error  not  to  charge 
law  of  involuntary  manslaughter  in 
commission  of  unlawful  act.  129/295 
(1)  (58  S.  E.  859).  Blow  from  instru- 
ment not  likely  to  produce  death, 
hastily  seized  and  hurled  without  suf- 
ficient provocation  by  accused,  error 
not  to  charge  law  of  involuntary  man- 
slaughter in  commission  of  unlawful 
act.  112/80  (37  S.  E.  120).  It  not  ap- 
pearing beyond  reasonable  doubt  that 
there  was  any  intention  to  kill,  or  that 
weapon  used  was  likely  to  produce 
death,  verdict  of  murder  should  be  set 
aside.  124/780  (53  S.  E.  331).  Pointing 
pistol  intentionally,  thinking  it  un- 
loaded, and  unexpectedly  exploding  it, 
causing  death  of  person,  verdict  of  in- 
voluntary manslaughter  authorized.  9 
App.  865  (1)  (72  S.  E.  440).  See  Ar- 
rest, Lawful  act,  Verdict. 
Verdict    of  guilty    of    involuntary  man- 
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slaughter,  construed  as  conviction  of 
highest  grade  of  that  offense.  121/331 
(49  S.  E.  273),  overruling  38/117;  and 
see  10/47  (4);  78/192  (2  S.  E.  693); 
116/607  (43  S.  E.  32);  58/547;  83/380 
(9  S.  E.  1051);  10  App.  623  (4)  (74  S. 
E.  429).  Where  jury  returned  verdict 
of  involuntary  manslaughter,  though 
not  instructed  thereon,  verdict  was 
final,  in  absence  of  objection,  and 
judge  could  not  legally  refuse  to  re- 
ceive it.  10  App.  623  (4)  (74  S.  E. 
429).  Murder  or  voluntary  man- 
slaughter shown  by  State's  evidence, 
defendant's  evidence  showing  that 
he  was  guilty  of  no  offense,  verdict 
finding  involuntary  manslaughter  in 
commission  of  unlawful  act  unauthor- 
ized. 7  App.  660  (1)  (67  S.  E.  842). 
Murder  shown  by  evidence  and  pris- 
oner's statement  showing  accidental 
killing,  verdict  for  involuntary  man- 
slaughter in  commission  of  unlawful 
act  unauthorized.  124/787  (53  S.  E. 
99),  688  (52  S.  E.  884),  832  (1)  (53  S. 
E.  314).  Where  on  a  trial  for  murder 
the  defendant  was  convicted  of  invol- 
untary manslaughter  in  the  commis- 
sion of   lawful  act   without    due    cau- 


tion and  circumspection,  the  verdict 
was  a  practical  acquittal  of  the  higher 
grades  of  homicide,  and  made  imma- 
terial any  possible  error  which  may 
have  been  committed  by  the  judge  in 
instructing  on  involuntary  man- 
slaughter in  the  commission  of  an 
unlawful  act.  7  App.  73,  74  (3)  (66  S. 
E.  393).  Harmless  error  to  charge  as 
to  involuntary  manslaughter  where 
evidence  did  not  involve  the  law  of 
that  offense,  the  jury  finding  accused 
guilty  of  voluntary  manslaughter.  8 
App.  680  (2)  (70  S.  E.  42).  Verdict  of 
involuntary  manslaughter,  read  in  open 
court  by  foreman  of  jury,  is  the  legal 
verdict  in  the  case,  and  a  subsequent 
verdict  of  voluntary  manslaughter,  re- 
turned after  the  court's  refusal  to  re- 
ceive the  first  verdict,  is  void.  12  App. 
1  (1)  (76  S.  E.  649).  See  §§  60,  65, 
catchword  Verdict. 
Weapon:  Wrhere  evidence  tends  to 
show  use  of  instrument  not  likely  to 
produce  death,  error  not  to  charge 
law  of  involuntary  manslaughter. 
129/295  (1)  (58  S.  E.  859).  See  Un- 
lawful act. 


§  68.  (§68.)  Punishment.  Involuntary  manslaughter,  in  the  commis- 
sion of  an  unlawful  act,  shall  be  punished  by  confinement  and  labor  in  the 
penitentiary  for  not  less  than  one  nor  longer  than  three  years. 

Cobb,  784. 

Justifiable     homicide:      See    §    76    and 

notes. 
Misdemeanor,  involuntary  manslaughter 

in  commission  of  unlawful  act,  is  not 


one  of  the  felonies  which  can  be  pun- 
ished as  for,  upon  recommendation 
of  the  jury.  11  App.  371,  372  (8)  (75 
S.  E.  523). 


§  69.  (§  69.)  Punishment.  Involuntary  manslaughter,  in  the  commis- 
sion or  performance  of  a  lawful  act,  where  there  has  not  been  observed  nec- 
essary discretion  and  caution,  shall  be  punished  as  for  a  misdemeanor. 

Cobb,  784. 

Cited.   11  App.  371,  372  (75  S.  E.  523).   Justifiable    homicide:      See    §    76     and 

notes. 

§  70.  (§  70.)  Justifiable  homicide.  There  being  no  rational  distinction 
between  excusable  and  justifiable  homicide,  it  shall  no  longer  exist.  Justifi- 
able homicide  is  the  killing  of  a  human  being  by  commandment  of  the  law 
in  execution  of  public  justice;  by  permission  of  the  law  in  advancement  of 
public  justice;  in  self-defense,  or  in  defense  of  habitation,  property,  or  per- 
son, against  one  who  manifestly  intends  or  endeavors,  by  violence  or  sur- 
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prise,  to  commit  a  felony  on  either;  or  against  any  persons  who  manifestly 
intend  and  endeavor,  in  a  riotous  and  tumultuous  manner,  to  enter  the  habita- 
tion of  another  for  the  purpose  of  assaulting  or  offering  personal  violence 
to  any  person  dwelling  or  being  therein. 

Cobb,  784. 

§  71. 


Cited.  122/171  (50  S.  E.  58);  123/431, 
435,  436  (51  S.  E.  394);  124/795,  796 
(53  S.  E.  179);  129/759,  767,  768  (59 
S.  E.  788);  130/307,  320  (60  S.  E. 
572);  137/75,  77  (72  S.  E.  911);  12 
App.  97,  100  (76  S.  E.  777);  103/53, 
58  (29  S.  E.  491);  133/723,  725  (66  S. 
E.  887). 
Advancement  of  public  justice,  has  ref- 
erence to  killings  to  prevent  burglary, 
robbery  and  the  like.  22/212. 
Aggressor,  where  accused  was,  he  can- 
not justify  killing  by  showing  that  de- 
ceased was  in  the  act  of  drawing 
pistol  to  protect  himself.  126/578  (3) 
(55  S.  E.  499).  Where  there  is  posi- 
tive and  uncontradicted  evidence  by 
several  witnesses  that  the  prisoner  fired 
the  first  shot,  a  previous  uncommuni- 
cated  threat  of  the  deceased  that  he 
would  "do  up"  the  prisoner  is  not  ad- 
missible in  evidence  as  tending  to 
show  that  the  deceased  fired  the  first 
shot,  there  being  no  evidence  that  the 
deceased  was  armed.  88/731  (3)  (16 
S.  E.  64).  In  determining  who  was 
the  aggressor,  conduct  of  the  parties, 
including  their  declarations  immedi- 
ately preceding  the  homicide,  are  ad- 
missible. 137/71  (3)  (72  S.  E.  908). 
See  §  65,  catchword  Aggressor. 
Arrest,  illegal,  being  defense,  court 
should  have  charged  not  only  upon 
self-defense  but  also  upon  right  to 
resist  illegal  arrest.  3  App.  146  (3) 
(59  S.  E.  435);  5  App.  822  (3)  (63  S. 
E.  922).  Officer  has  no  right  to  shoot 
one  fleeing  from  arrest,  and  not  other- 
wise resisting.  7  App.  541  (5)  (67  S. 
E.  221).  One  killing  officer  to  pre- 
vent illegal  arrest,  justifiable  if  it  rea- 
sonably appears  to  be  necessary  to 
kill  in  order  to  prevent  illegal  arrest 
or  to  save  his  own  life;  private  citi- 
zen acting  in  aid  of  officer  occupies 
no  better  position  than  officer  himself. 
5  App.  166  (3,  4)  (62  S.  E.  716).  Charge 
practically  excluding  defense,  error. 
Id.  821  (1,  2)  (63  S.  E.  922).  Where 
person   unlawfully   attempts   to   effect 


arrest,  person  sought  to  be  arrested 
has  right  to  oppose  force  with  force, 
and  person  seeking  to  make  arrest 
cannot  plead  his  legal  resistance  as  jus- 
tification of  killing;  aliter,  if  resistance 
unlawful  by  the  unprovoked  threaten- 
ing employment  of  deadly  weapon. 
121/594  (5-8)  (49  S.  E.  716).  Mem- 
ber of  posse  entitled  to  same  protec- 
tion as  officer.  93/77  (18  S.  E.  1018). 
Officer's  design  and  whether  shared 
in  by  posse,  proper  questions  for 
charge  to  jury,  on  trial  of  member 
of  posse  for  murder  while  making 
arrest.  109/485  (3)  (34  S.  E.  1030). 
If  arrest  could  have  been  made  by 
officer  without  taking  life,  it  was 
crime  to  take  it,  proper  charge,  on 
trial  of  member  of  posse  for  murder. 
Id.  486  (4)  (34  S.  E.  1030).  Right  to 
resist  illegal  arrest  being  involved,  er- 
ror not  to  charge  thereon.  99/25  (6) 
(25  S.  E.  614).  Fugitive  from  justice 
may  resist  with  force  the  commis- 
sion of  a  crime  upon  him  whether  by 
officer  or  private  person.  Id.  25  (4) 
(25  S.  E.  614).  One  upon  whom  an 
arrest  unlawfully  and  without  a  war- 
rant is  attempted  to  be  made  has  a 
right  to  resist  force  with  force  pro- 
portionate to  that  being  used  in  de- 
taining him.  The  mere  fact  of  unlaw- 
ful arrest  will  not  alone  authorize  the 
killing  of  the  officer  making  it.  But 
if,  in  progress  of  the  transaction,  the 
officer  is  about  to  commit  a  felony 
upon  the  other  party,  the  latter  may 
protect  himself,  although  it  may  be 
necessary  to  slay  the  officer  for  that 
purpose.  137/842,  843  (3)  (74  S.  E. 
759).  See  Convict  See  §§  60,  67,  71, 
catchword  Arrest. 

Assault  completely  ended  no  basis  for 
justification,  unless  assailant  has  some 
further  apparent  ability  to  continue 
it.     9  App.  824  (1)   (72  S.  E.  281). 

Bodily  harm,  fear  of:  See  Grievous 
bodily  harm. 

Burden  of  proof  of  justification  is  on  de- 
fendant, where  killing  by  him  shown. 
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125/256  (2)  (54  S.  E.  188).  Charge 
that  where  killing  admitted,  duty  of 
accused  to  show  he  was  justifiable, 
unless  evidence  against  him  shows 
justification  or  mitigation,  not  error. 
127/826  (1)  (56  S.  E.  991).  Jury 
should  not  be  charged  that  burden 
upon  defendant  to  show  justification 
or  mitigation,  unless  judge  also 
charges  that  burden  is  successfully 
carried  if  circumstances  showing  jus- 
tification arise  out  of  evidence  against 
him.  5  App.  651  (2)  (63  S.  E.  714). 
On  the  trial  of  one  charged  with 
murder,  where  the  defense  relied  upon 
was  justifiable  homicide  in  self-de- 
fense, it  was  erroneous  to  instruct 
the  jury  to  the  effect  that  the  burden 
was  upon  the  accused  to  establish 
this  defense,  to  the  satisfaction  of  the 
jury  and  beyond  a  reasonable  doubt. 
This  placed  the  burden  on  the  ac- 
cused, while  the  law  placed  it  on  the 
State.  12  App.  526  (1)  (77  S.  E.  655). 
After  charging  the  law  of  murder  and 
the  different  degrees  of  manslaughter, 
and  stating  the  presumption  in  fa- 
vor of  the  defendant,  there  was  no 
error  in  charging  that  such  presump- 
tion might  be  removed  by  proof  of 
the  fact  of  the  killing  as  charged  in 
the  indictment,  and  the  onus  be  shifted 
to  defendant  to  show  that  it  was  jus- 
tifiable.    69/752   (2-a). 

Burglar,  owner  may  shoot  one  whom 
he  reasonably  believes  to  be,  though 
he,  before  surrendering,  seizes  gun 
to  prevent  shooting.  22/479.  Entry 
of  house  violently  and  forcibly,  not 
in  itself  justify  killing  by  householder, 
but  if  deceased  immediately  after  en- 
try, assaults  inmate  with  deadly 
weapon,  householder  may  regard  entry 
as  burglarious,  and  may  justifiably 
kill  the  assailant,  provided  he  acts  in 
good  faith  and  under  the  honest  be- 
lief that  it  is  necessary  to  prevent  the 
felony.     110/739   (4)    (35  S.  E.  659). 

Charge  on  justifiable  homicide  not  er- 
ror, as  against  prisoner,  where  there 
is  general  plea  of  not  guilty,  though 
it  is  plain  from  evidence  that  prisoner 
in  any  event  is  guilty  of  manslaughter. 
46/148  (1).  Charge  that  jury  could 
find  either  verdict  for  murder  or  for 
justifiable  homicide,  was  not  erro- 
neous, in  that  it  was  a  direct  intima- 
tion  to    the   jury   that   murder   alone 
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had  been  proven,  because  the  court 
neither  explained  nor  defined  justifi- 
able homicide  to  the  jury;  theory  of 
justifiable  homicide  was  not  presented 
either  by  the  evidence  or  by  defend- 
ant's statement.  137/89  (2)  (72  S.  E. 
896).  Not  error  to  refuse  to  charge 
this  section,  much  of  the  section  be- 
ing inapplicable.  109/501,  503  (34  S. 
E.  1019).  Refusal  of  appropriate  re- 
quest to  charge  on  justifiable  homi- 
cide, -in  close  case,  cause  for  new 
trial.  114/450  (1)  (40  S.  E.  297). 
Justifiable  homicide  involved,  error 
not  to  charge  thereon.  102/684  (28  S. 
E.  284);  139/104  (2)  (76  S.  E.  748).  A 
charge  which  excludes  one  element 
of  justification  and  makes  justifica- 
tion rest  entirely  on  another  and  dis- 
tinctly different  theory,  although  the 
latter  be  correct  in  the  class  of  cases 
to  which  it  applies,  is  restrictive  of 
the  right  of  the  accused  to  have  the 
law  based  on  all  the  theories  of  the 
case  given  to  the  jury;  and  where 
such  is  the  case,  a  new  trial  will  be 
awarded.  101/9,  11  (7)  (29  S.  E. 
309).  Charge  here  on  law  of  justifi- 
able homicide  not  error  in  view  of 
whole  charge.  133/723  (2)  (66  S.  E. 
887).  Charge  omitting  concluding 
lines  of  section  not  erroneous  where 
defenses  therein  referred  to  had  no 
connection  with  case.  136/231  (3)  (71 
S.  £.  153).  Where  defendant's  coun- 
sel requested  a  charge  on  justifiable 
homicide,  he  cannot  complain  of  the 
inapplicability  of  such  charge. 
130/343,  346  (60  S.  E.  1006).  Charge 
on  this  section,  though  lack- 
ing in  comprehensiveness  and  accu- 
racy, held  not,  under  the  evidence  and 
defendant's  statement,  so  erroneous 
as  to  require  new  trial.  137/777  (3) 
(74  S.  E.  537).  Not  error  to  fail  to 
charge  on  law  of  justifiable  homicide, 
where  evidence  does  not  warrant  it. 
139/716  (4)  (78  S.  E.  181).  Upon  the 
trial  of  one  accused  of  murder,  who. 
in  his  statement  to  the  jury,  admitted 
committing  the  homicide,  and  set  up 
nothing  by  way  of  justification  or 
mitigation,  other  than  that  the  person 
killed,  several  years  prior  to  the  homi- 
cide, had  grossly  insulted  the  wife  of 
the  accused,  and  that  the  accused  was 
insane  at  the  time  of  the  homicide,  it 
was  not  error  for  the  court  to  refuse, 
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upon  written  request  of  counsel  for 
the  accused,  to  give  in  charge  to  the 
jury  the  provisions  of  this  section. 
137/86,  87  (4)  (72  S.  E.  949).  It  was 
not  accurate  to  charge:  "If  you 
should  believe  to  a  reasonable  and 
moral  certainty,  from  all  the  circum- 
stances and  facts,  in  connection  with 
the  defendant's  statement,  that  the  de- 
fendant was  acting  in  self-defense  or 
in  defense  of  his  person  against  one 
who  manifestly  intended  by  violence 
or  surprise  to  commit  a  felony  on  his 
person,  then  under  the  law  he  would 
be  justifiable."  Charge  held  not  to 
require  reversal.  137/842  (2)  (74  S.  E. 
759).  Charge  that  if  jury  have  reason- 
able doubt  that  defendant  is  the  man 
who  committed  the  offense,  if  one  was 
committed,  it  would  be  their  duty  to  ac- 
quit him,  not  subject  to  criticism  that 
it  took  from  jury  right  to  consider 
whether  defendant  was  justifiable,  es- 
pecially when,  according  to  uncon- 
tradicted evidence,  the  homicide  was 
murder.  136/163  (2)  (71  S.  E.  128). 
Merely  reading  this  section  insuffi- 
cient, where  court  asked  to  apply  ab- 
stract law  embodied  in  section  to  is- 
sues in  case.  133/177  (2-a)  (65  S.  E. 
400).  Charge  that  given  circum- 
stances would  be  murder,  not  exclude 
consideration  of  law  of  justifiable 
homicide  when  court  had  given 
charge  on  that  point.  130/308  (4)  (60 
S.  E.  572).  Charge  on  justifiable 
homicide  more  favorable  than  war- 
ranted by  law,  no  ground  for  new 
trial.  106/683  (4)  (32  S.  E.  660).  See 
Arrest,  Burden  of  proof,  Evidence, 
Felony,  Habitation,  Provocation,  Sec- 
tions 70-75,  Self-defense. 

Common  law,  this  section  is  part  of. 
101/9,  23   (29  S.  E.  309). 

Convict,  shot  by  guard,  killing  justifi- 
able, if  guard,  as  a  reasonable  man, 
thought  convict  was  making  effort  to 
escape;  if  guard  shoots  without  such 
reasonable  ground  he  may  be  con- 
victed of  murder  or  involuntary  man- 
slaughter.   76/473. 

Evidence  of  State  or  accused,  justifica- 
tion may  come  from;  not  error  to  so 
charge,  where  proper  charges  given 
as  to  presumption  of  malice  after 
homicide  proved  and  as  to  statement 
and  reasonable  doubt.  131/21  (2)  (61 
S.  E.  913). 


Excusable      homicide      and     justifiable 
homicide,  distinction  between,   having 
been     abolished,     charge    using    word 
"excusable"  was  inapt  and  was  prop- 
erly  refused.     123/581,   584   (51   S.   E. 
580). 
Felony,  if  killing  necessary  to  prevent, 
it  is  justifiable;   if  to  prevent  misde- 
meanor,    it     is    manslaughter.      5/86; 
18/194;   31/167.     Must   have   been   ac- 
tually  intended  by  deceased;   reason- 
able grounds  to  fear  that  an   injury, 
without  regard  to  its  extent,  would  be 
committed  not  justify  under  this  sec- 
tion.    79/696    (4   S.    E.   894).     Where 
the  court  gives  in  charge  to  the  jury 
the  principles  of  law  with  respect  to 
the  right  of  a  slayer  to  kill  in  order 
to     prevent     the     commission     of    a 
felony,  the  failure  to  define  the  term 
"felony,"  as  used   in   such   charge,   in 
the  absence  of  a  request  to  give  such 
definition,  is  not  error  requiring  a  new 
trial.      138/827     (7)     (76    S.     E.   353); 
132/46  (63  S.  E.  783),  64  (3)   (63  S.  E. 
784);   133/155    (4)    (65   5.   E.   368),   178 
(8)    (65  S.   E.  400);  136/231   (3)   (71  S. 
E.  153).     Charge  that  offense,  if  any, 
which  defendant  acted  in  fear  of,  must 
be  a  felony,  not  erroneous  as  applied  to 
self-defense;   aliter,  as  applied  to  de- 
fense of  habitation  for  threatened  in- 
jury.     134/416     (11)     (68    S.     E.     62). 
Trespass     on     person     or     property 
amounting  to  a  felony,  generally  justi- 
fies   killing,   if    necessary  to    prevent 
trespass;    but   trespass    amounting    to 
misdemeanor  only  not  justify;  doctrine 
of   reasonably   apparent   necessity,    as 
equivalent   to  actual   necessity,   to   be 
taken    in    connection    with    this    rule. 
90/701   (17  S.   E.  628);  136/658   (1)   (71 
S.  E.  1108).     In  charging  this  section, 
meaning    of    "felony"    should    be  ex- 
plained to  jury.     3  App.  466   (4)    (60 
S.   E.   205).     Though   assault   or  vio- 
lence intended  to  be  less  than  felony, 
homicide    may   be    justifiable    if    done 
under  influence  of  fear  of  reasonable 
man.      106/673    (4)     (32    S.    E.    851). 
Charge  to  jury,  "if  you  find  that  the 
defendant   and    deceased    had   a    diffi- 
culty, look  to  all  the  facts  and  circum- 
stances   surrounding    and    connected 
with  it;  see  whether  or  not  it  was  nec- 
essary for  the  defendant  to  take  the 
life  of  the  deceased  in  order  to  save 
his  own  life.    Before  he  would  be  jus- 
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tified  and  you  would  be  authorized  to 
find    him    guilty    of    no    offense,    you 
must  believe   from  the   evidence  that 
it  was  necessary  for  him  to  take  the 
life  of  the  deceased  in  order  to  save 
his  own  life,"  erroneous,  as  excluding 
from      consideration       the      question 
whether    accused    killed    deceased    to 
prevent  commission  of  felony  on  his 
person,  under  the  rules  of  law.    101/9, 
11  (6)   (29  S.  E.  309).  Grade  of  felony 
is   immaterial.     101/9,   11    (6-a)    (29   S. 
E.  309).     Proper  to  charge  voluntary 
manslaughter,    where    evidence    shows 
assault  probably  not  felonious.   112/369 
(4)  (37  S.  E.  384);  and  see  112/541  (1) 
(37  S.   E.  886).     Under  facts  here,  it 
was  error  to  charge:    "If  one  man  ap- 
proaches another  with  a  knife  or  pis- 
tol,  or   a   weapon   like   that,   and   the 
man    being   approached   honestly   be- 
lieved that  his  life  was  in  danger,  and 
he  did  not  provoke  the  difficulty,  and 
the  man  is  coming  on  him  to  take  his 
life,   or  he   honestly  believed   his   life 
was  in  danger,  or  a  serious  personal 
injury  is  about  to  take  place  to  him 
amounting  to  a  felony,  and  he  kill  an- 
other  under    those    circumstances,    to 
protect  himself  from  that  kind  of  an 
assault,  that  would  be  justifiable  hom- 
icide."   131/22  (5)  (61  S.  E.  914).   The 
failure  of  the  court  to  give  in  charge 
the  legal  definition  of  the  term  "fel- 
ony," appearing  in  this  section,  which 
section  was  given  in  charge,  was  not 
such    error    as    requires    a    new  trial. 
137/337    (4)    (73   S.    E.   575);   and   see 
132/46  (63  S.  E.  783).     Not  necessary 
that  personal  violence  offered  to  one 
in  habitation  by  one  entering  in  a  riot- 
ous    or     tumultuous     manner     shall 
amount   to   a   felony.     2/173.     Where 
there  is  no  evidence  of  attack  by  de- 
ceased to   prevent   adultery,   error  to 
give   State   benefit   of  that   theory  in 
charge.     131/593  (62  S.  E.  1036).     See 
Arrest,     "Manifestly    intends    or    en- 
deavors," Misdemeanor. 
Grievous  bodily  harm,  not  error  to  re- 
fuse charge  that  a  man  may  kill  an- 
other to  save  himself  from;  such  harm 
may  or  may  not  amount  to  a  felony. 
138/818,    821  (76    S.  E.  369).      Fear  of 
great  bodily  harm  unless  felony,  not 
justify  homicide.    112/48  (5)  (37  S.  E. 
172).    See  Serious  personal  injury. 
Habitation,  law  as  to  defense  of,  inap- 


plicable on  trial  for  murder  when  self- 
defense   is  plea  relied  upon.     126/425 
(55   S.   E.   180).     Where  accused  was 
inside   house   of  ill-repute,   and   other  . 
persons  sought  admittance,  which  was 
denied,   and   person   at   the  door   and 
his   companion   turned   to   leave   after 
uttering     threats     generally,    and    ac- 
cused shot  and  killed  such  person,  ad- 
missible to  show  that  house  was  not 
the  home  of  accused.     133/434  (1)   (66 
S.    E.   250).     Court   should   refuse   to 
charge  law  as  to  defense  of  habitation, 
where   evidence   showed   that   defend- 
ant was  at  time  of  killing  at  the  home 
of  another.     8  App.  382  (5)   (69  S.  E. 
45).     One  may  defend  to  the  point  of 
killing  another  who  persists  upon   il- 
legally and  violently  entering  habita- 
tion.    34/21.     Charge  as  to  defense  of 
habitation  not  warranted  by  evidence 
here.     136/236  (3)   (71  S.  E.  122),  356, 
360  (71  S.  E.  667).     In  absence  of  evi- 
dence to  show  attempt  to  enter  habi- 
tation, charge  on  such  a  theory  prop- 
erly  omitted.      138/826    (l)    (76   S.    E. 
347).     See  Burglar,  Felony. 
Malice,    though    defendant    had,    killing 
not  murder,  if  he  was  fully  justified  in 
slaying  to  save  his  own  life.     25/527. 
''Manifestly  intends  or  endeavors"  im- 
plies more  than  mental  resolution  to 
do    the    act.     The   mental    resolution 
must  find  some  form  of  expression  be- 
fore  it   becomes   manifest.      In    cases 
involving  force,  the  slightest  manifes- 
tation of  intent  to  do  the  act  would 
be  an  attempt  in  the  accomplishment 
of  the  act.    121/348,  357  (49  S.  E.  303) ; 
and  see  14/59   (2).     "Intends  and  en- 
deavors"   used    in    charge,    instead    of 
"intends   or   endeavors,"   error;   as    to 
whether  in  every  case  that  error  alone 
requires  reversal,  quaere.     131/765  (4) 
(63  S>.  E.  296).    One  may  be    attempting 
to  commit  a  felony  on  another,  yet  he 
may  not  be  one  who  "manifestly  intends 
or  endeavors"  to  commit  a  felony  as 
provided  in  this  section.    One  may  be 
attempting  to  commit  a  felony  on  an- 
other, and  yet  the  attempt  may  be  such 
as  does  not    make  it  necessary   for  such 
other  person  to  kill  him  to  prevent  com- 
mission of  such  felony,    and  the  circum- 
stances may  not  be  sufficient  to  ex- 
cite  the    fears   of   a   reasonable   man 
though  such  necessity  exists.    133/589, 
594  (66  S.  E.  792).    Where  more  than 


Digitized  by 


Google 


§  70 


FOURTH  DIVISION— ARTICLE  1. 


84 


Homicide. 


one  person,  acting  in  concert  and  in 
prosecution  of  a  joint  enterprise, 
went  to  the  house  of  another,  whether 
this  section  applies  depends  entirely 
upon  whether  they  or  one  of  them, 
in  the  prosecution  of  such  common 
intent,  manifestly  intended  and  en- 
deavored in  a  riotous  and  tumultuous 
manner  to  enter  the  house  for  the 
purpose  of  assaulting  or  offering  per- 
sonal violence  to  any  person  therein. 
106/673,  682  (32  S.  E.  851). 

Misdemeanor,  charge  that  killing  to 
prevent  injury  not  amounting  to  more 
than,  not  justifiable,  was  not  error. 
136/804  (4)  (72  S.  E.  233).  If  killing 
is  necessary  merely  to  prevent  mis- 
demeanor, defendant  is  guilty  of 
manslaughter.  5/86;  18/194;  31/167. 
See  Felony. 

Mutual  combat,  provisions  of  law  as  to 
(§  73),  are  not  applicable  when 
defense  is  under  this  section.  110/916 
(36  S.  E.  200);  111/211  (3)  (36  S.  E. 
682);  112/48,  51  (37  S.  E.  172).  See 
Sections  70-75.     See   §  73   and  notes. 

Necessity  to  kill,  accused  need  not  be 
confronted  by,  to  justify  killing  un- 
der this  section.  134/416  (13)  (68  S. 
E.  62);  116/269,  271  (42  S.  E.  512); 
106/683,  687  (32  S.  E.  660).  To  sup- 
port the  plea  of  self-defense,  accused 
must  show  that  he  took  the  life  of  de- 
ceased to  save  his  own;  he  must 
demonstrate  that  there  was  a  neces- 
sity for  the  killing.  22/76  (4).  It 
must  be  made  to  appear  that  it  was 
absolutely  necessary  to  kill  the  de- 
ceased, in  the  opinion  of  the  slayer 
founded  on  good  reason,  in  order  to 
save  his  own  life  or  prevent  a  felony 
on  his  person,  and  also,  either  that 
the  deceased  was  the  assailant,  or 
that  the  slayer  had  really  and  in 
good  faith  endeavored  to  decline  any 
further  struggle  before  the  mortal 
blow  was  stricken.  70/598,  603. 
Before  the  law  of  necessity  can  exist, 
a  case  of  necessity  must  exist. 
17/465,  484.  Acts  creating  necessity 
for  killing  cannot  be  justifiable. 
29/470.  Defendant  must  show  neces- 
sity for  killing  by  the  facts  of  the 
case.  21/81.  In  order  to  make  out 
homicide  in  defense  of  one's  person, 
it  must  appear  that  the  danger  was 
so  urgent  and  pressing  at  the  time 
the    mortal    blow    was   given,    that   it 


was  absolutely  necessary  for  him  to 
kill  in  order  to  save  his  own  life. 
79/63,  67  (3  S.  E.  663).  Though  ac- 
cused provoked  difficulty  by  opprobri- 
ous words,  he  would  still  be  justifiable 
for  shooting  in  case  of  necessity. 
89/140  (15  S.  E.  21);  92/602  (19  S.  E. 
51).  If  accused  provoked  difficulty 
and  brought  about  necessity  for  kill- 
ing, killing  is  murder.  24/282;  34/84; 
73/79;  89/742  (15  S.  E.  648).  State 
may  prove  comparative  sizes  of  ac- 
cused and  deceased  to  rebut  neces- 
sity for  killing.  25/699.  See  §§  71,  73, 
catchword   Necessity. 

Past  injury,  one  does  not  lose  his  right 
to  defend  himself  against  assault  on 
account  of.     135/656  (70  S.  E.  329). 

"Permission,"  used  in  this  section,  the 
word  "prevention"  in  Civil  Code,  sec- 
tion 2500,  means  same  as,  and  has  no 
reference  to  homicide  by  private  in- 
dividual to  prevent  private  wrong. 
129/195  (1)   (58  S.  E.  628). 

Provocation:  Temper  and  conduct  of 
the  parties  may  be  shown  to  deter- 
mine who  was  most  likely  to  have 
brought  about  the  emergency  which 
resulted  in  the  killing.  17/481.  De- 
fendant cannot  create  emergency 
making  self-defense  by  another  nec- 
essary, and  then  take  advantage  of 
the  other's  efforts  to  defend.  128/28 
(3)  (57  S.  E.  93);  137/71  (5)  (72  S. 
E.  908).  Necessity  for  defense  must 
not  be  created  by  provoking  diffi- 
culty. 3  App.  534  (4)  (60  S.  E.  274). 
One  who  provokes  a  difficulty  may 
yet  defend  himself  against  violence 
on  the  part  of  one  provoked,  if  the 
violence  be  disproportionate  to  the 
seriousness  of  the  provocation,  or 
greater  in  degree  than  the  law  rec- 
ognizes as  justifiable  under  the  cir- 
cumstances. 124/25  (1)  (52  S.  E.  18). 
Provocation  reducing  homicide  to 
manslaughter:  See  §  65,  catchword 
Provocation.  Reasonable  fears:  See 
§  71,  catchwords  Provocation,  Words, 
threats  or  menaces. 

Reputation  of  deceased  for  carrying 
deadly  weapons  not  admissible,  there 
being  nothing  to  show  this  was 
known  to  accused.  125/133  (5)  (53 
S.  E.  1027). 

Retreat,  one  without  fault  who  is  as- 
saulted, not  required  to,  but  may  use 
whatever   force   is   necessary   to   pro- 
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tect  himself,  even  to  taking  assail- 
ant's life.  105/597,  598  (31  S.  E.  584). 
One  who  enters  saloon  to  purchase 
drinks,  has  equal  rights  there,  as  to 
that  purpose,  with  the  proprietor. 
69/226. 

Revenge,  this  section  does  not  justify 
killing  for;  the  homicide  must  be  to 
prevent  or  defend  against  some  im- 
pending or  progressive  wrong. 
64/454;  22/212.  Error  to  charge  that 
absence  of  revenge  is  essential  to 
justification  where  felony  attempted; 
this  defense  should  not  be  confused 
with  doctrine  of  reasonable  fears. 
99/171  (1)  (25  S.  E.  92).  Reasonable 
fears:     See  §  71,  catchword  Revenge. 

"Riotous  and  tumultuous  manner/'  con- 
templates the  joint  action  of  two  or 
more  persons.     2/173. 

Robbery,  homicide  to  prevent,  neces- 
sary for  that  purpose,  is  justifiable. 
90/701  (3)  (17  S.  E.  628).  Thief  re- 
sisting reasonable  force  to  protect  or 
retake  property,  may  authorize  use 
of  further  reasonable  force  by  owner; 
but  if  owner  pursues  thief  and  with- 
out any  necessity  to  take  life,  kills 
him,  killing  not  justifiable,  though 
theft  a  felony.  136/658  (2,  3)  (71  S. 
E.  1108). 

Sections  70-75:  Charge  may  embrace 
sections  70,  71,  73,  in  same  case,  but 
not  so  as  to  impress  jury  that  they 
are  applicable  to  same  state  of  facts. 
114/16  (39  S.  E.  875),  90  (3)  (39  S. 
E.  909),  104  (39  S.  E.  906);  119/564 
(3)  (46  S.  E.  846);  7  App.  541  (1) 
(67  S.  E.  221);  109/485  (5)  (34  S.  E. 
1030).  Sections  70,  71,  72,  73  and  75 
date  back  to  the  Penal  Code  of  1833, 
while  section  74  was  first  codified  in 
the  original  Code  of  1863  as  section 
1747  (section  3025  of  present  Civil 
Code),  and  was  continued  in  the 
civil  division  of  the  successive  Codes 
until  that  of  1895,  when  it  was  trans- 
ferred and  became  section  74. 
123/431,  435,  436  (51  S.  E.  394).  Sec- 
tions 71  and  73  should  not  be  con- 
fused with  this  section.  104/738  (30 
S.  E.  938);  109/485  (5)  (34  S.  E. 
1030);  117/405  (2)  (43  S.  E.  747); 
119/564  (3)  (46  S.  E.  846);  125/133 
(7)  (53  S.  E.  1027);  128/28  (1)  (57  S. 
E.  93);  135/391  (4)  (69  S.  E.  541);  2 
App.  442  (1)  (58  S.  E.  686),  481  (58 
S.    E.  676);  3  App.  465   (1)    (60  S.   E. 


205);  134/416  (13)  (68  S.  E.  62);  and 
see  3  App.  590  (l)  (60  S.  E.  288);  5 
App.  816  (63  S.  E.  935);  133/416  (65 
S.  E.  890),  431  (66  S.  E.  243).  Sec- 
tions 70  and  71  are  not  qualified  or 
limited  by  section  73.  125/133,  141 
(53  S.  E.  1027);  133/177  (3)  (65  S. 
E.  400);  135/391  (4)  (69  S.  E.  541); 
2  App.  442  (1)  (58  S.  E.  686),  481  (58 
S.  E.  676);  7  App.  541  (l)  (67  S.  E. 
221);  and  see  91/271  (18  S.  E.  298); 
104/738 -(30  S.  E.  938);  111/211  (36  S. 
E.  682);  120/873  (48  S.  E.  368); 
134/416,  431  (68  S.  E.  62).  Charge 
covering  law  of  justifiable  homicide 
under  sections  70,  71,  failure  to 
charge  also  section  73  not  error.  1 
App.  508  (2)  (57  S.  E.  939).  When 
justification  sought  on  ground  of 
self-defense  or  defense  of  habi- 
tation or  property,  this  section 
must  be  construed  with  sections  72 
and  73,  according  to  whether  affect- 
ing person,  property  or  family. 
69/226.  Charge  here  held  not  to  con- 
fuse defense  in  section  70  with  that 
covered  by  section  73.  131/765  (2) 
(63  S.  E.  296).  Confusion  of  defenses 
did  not  arise  here  from  giving  in 
charge  this  section  and  section  71 
and  73;  all  were  applicable.  126/575, 
576  (10)  (55  S.  E.  489);  137/21  (3) 
(72  S.  E.  347).  Section  71  is  so  con- 
nected with  the  provisions  of  this 
section  as  that  it  must  be  considered 
with  this  section  in  every  case  to 
which  it  is  applicable.  116/269,  271 
(42  S.  E.  512).  The  court,  having  de- 
fined justifiable  homicide  in  the  lan- 
guage of  this  section,  and  having 
read,  in  connection  therewith,  section 
71,  and  there  being  no  question  as  to 
their  applicability,  it  cannot  be  said 
that  such  charge  was  erroneous  be- 
cause sections  72,  73  and  75  were  not 
also  charged.  130/791,  795  (61  S.  E. 
849).  Where  one  indicted  for  murder 
relied  on  defense  of  acting  under 
fears  of  reasonable  man,  under  sec- 
tion 71,  there  was  no  error  in  giving 
in  charge  this  section,  in  order  that 
jury  might  understand  reference  to 
"bare  fear  of  any  of  those  offenses" 
in  section  71.  137/193,  194  (3)t  (73  S. 
E.  255).  The  charges  on  the  subject 
of  voluntary  manslaughter  were  erro- 
neous in  that  they  commingled  the 
law  of  self-defense  under  section  73, 
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and  defense  of  person  under  sections 
70  and  71,  with  the  law  of  voluntary 
manslaughter.  133/155  (2)  (65  S.  E. 
368).  Section  75  should  be  construed 
in  connection  with  sections  70,  71,  72, 
and  73.  64/453. 
Self-defense,  where  pleaded  by  defend- 
ant, judge  properly  gave  law  as  to, 
in  charge.  25/699.  Charge  of  court 
should  adjust  the  law  of  self-defense 
to  facts  of  case  when  such  charge  re- 
quested and  evidence  for  defendant, 
conflicting  sharply  with  that  of  State, 
supported  plea  of  self-defense;  ab- 
stract statement  of  law  not  sufficient 
(one  dissenting).  8  App.  531  (1)  (69 
S.  E.  917).  No  error  to  charge  law 
of  self-defense  alone,  where  evidence 
set  up  no  other  defense.  130/362  (4) 
(60  S.  E.  1005).  Self-defense,  or  kill- 
ing under  reasonable  fear  that  life  in 
danger,  relied  on  as  justification,  last 
clause  of  this  section  inapplicable. 
129/452  (1)  (59  S.  E.  242).  Charge 
in  this  case  did  not  deprive  accused 
of  benefit  of  his  plea  of  self-defense. 
120/870  (3)  (48  S.  E.  368).  Correct- 
ness of  charge  on  self-defense  held 
immaterial  here.  120/162,  164  (47  S. 
E.  516).  Where  the  legal  principles 
embodied    in    this    section    were    con- 


tained in  an  instruction  concretely 
applying  these  principles  to  the  facts 
of  the  case,  a  new  trial  is  not  required 
because  the  court  failed  to  give  fur- 
ther instructions  on  the  law  of  self- 
defense,  in  the  statutory  language. 
139/688  (2)  (77  S.  E.  1062).  Charge 
on  self-defense  in  language  of  statute 
proper.  11  App.  762  (5)  (76  S.  E. 
102).  See  Aggressor,  Arrest,  Burden 
of  proof,  Felony,  Provocation,  Re- 
treat. 

Serious  personal  injury,  unless  felony, 
not  justify  homicide.  103/54  (4)  (29 
S.  E.  491).  See  §  65,  catchword  Se- 
rious personal  injury. 

Statement  alone  making  this  section 
applicable,  court  need  not  give  it  in 
charge  in  absence  of  request.  125/793 
(2)  (54  S.  E.  695).  Justification  may 
come  from  evidence  of  State,  or  ac- 
cused, or  statement;  not  error  to  so 
charge,  where  proper  charges  given 
as  to  presumption  of  malice  after 
homicide  proved  and  as  to  statement 
and  reasonable  doubt.  131/21  (2)  (61 
S.  E.  913).  Charge  on  this  section 
should  be  given  on  request  where  au- 
thorized by  defendant's  statement. 
133/177  (2)   (65  S.  E.  400). 


§  71.  (§  71.)  Fear  must  be  reasonable.  A  bare  fear  of  any  of  those 
offenses,  to  prevent  which  the  homicide  is  alleged  to  have  been  committed, 
shall  not  be  sufficient  to  justify  the  killing.  It  must  appear  that  the  circum- 
stances were  sufficient  to  excite  the  fears  of  a  reasonable  man,  and  that  the 
party  killing  really  acted  under  the  influence  of  those  fears,  and  not  in  a 
spirit  of  revenge. 

Cobb,   784. 
§  70. 


See   §   70,   catchword    Sections   70-75. 
Cited.      103/53,     58     (29    S.     E.    491); 
109/501,      503      (34      S.      E.      1019); 
106/683,  687   (32  S.   E.  660);  122/171 
(50  S.   E.   58);   123/431,  435,  436   (51 
S.    E.   394);    130/343,   346    (60   S.    E. 
1006);    131/765,    766    (63    S.    E.   296); 
133/723,  725   (66  S.   E.  887). 
Arrest,   member   of    posse    justified    in 
killing   one    resisting,    where   he    was 
under  reasonable  fears  that  deceased 
was   seeking  to   commit  a   felony  on 
constable.     72/85.     The  mere  fact  of 
unlawful     arrest     will    not    alone    au- 
thorize the  killing  of  the  officer  mak- 


ing it.  But  if,  in  the  progress  of  the 
transaction,  the  officer  so  acts  and 
makes  such  a  show  of  violence  as  to 
excite  in  the  person  sought  to  be  "ar- 
rested the  fears  of  a  reasonable  man 
that  a  felony  is  about  to  be  committed 
upon  him,  and  such  person  acts  un- 
der the  influence  of  those  fears  and 
not  in  a  spirit  of  revenge,  he  may 
protect  himself,  although  it  may  be 
necessary  to  slay  the  officer  for  that 
purpose.  137/842  (3)  (74  S.  E.  759). 
Character  of  deceased  for  violence  of- 
fers no  justification  or  mitigation  to 
one  who  slays  him  without  provoca- 
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tion.  99/213  (4)  (25  S.  E.  307).  The 
defendant's  statement  and  the  testi- 
mony of  certain  witnesses  introduced 
by  him  put  in  issue  the  character  of 
the  decedent,  and  the  court  properly 
admitted  evidence  offered  by  the 
prosecution  to  show  the  character  of 
the  deceased  as  to  peaceableness  and 
violence.  137/777  (1)  (74  S.  E.  537). 
Charge  on  proof  of  violent  and  turbu- 
lent character  of  deceased  held  here 
to  aptly  state  the  law,  and  to  be  au- 
thorized by  the  evidence.  Id.,  777 
(2)  (74  S.  E.  537).  Character  of  de- 
ceased for  violence,  though  shown  to 
be  turbulent,  will  not  justify  accused 
unless  the  latter  acted  under  reason- 
able fears;  charge  that  it  is  not  law- 
ful coolly  to  attack  and  kill  a  person 
of  ferocious  and  bloodthirsty  char- 
acter, upheld.  136/65  (5)  (70  S.  E. 
868).  Character  of  deceased  for  vio- 
lence not  shown  by  a  specific  battery, 
and  such  evidence  inadmissible.  118/1 
(2)  (43  S.  E.  852).  Defendant  can 
offer  proof  of  character  of  deceased 
for  violence,  only  when  shown  prima 
facie  that  defendant  was  assailed  and 
was  defending  himself.  70/134; 
75/415.  Character  of  deceased  for 
violence  not  shown  by  specific  acts. 
70/134.  Opinion  of  one  who  had 
known  deceased  several  years,  admis- 
sible as  to  character  for  violence. 
70/766.  Character  of  deceased  for 
violence  cannot  be  proved  by  record 
of  his  conviction  of  manslaughter.  8 
App.  531  (3)  (69  S.  E.  917).  Where 
only  evidence  as  to  violent  character 
of  deceased  was  that  he  was  turbu- 
lent when  drinking,  and  there  was  no 
evidence  that  he  was  drinking  at  time 
of  homicide,  failure  to  charge  as  to 
character  of  deceased  was  not  error. 
138/413  (3)  (75  S.  E.  252). 
Charge  as  to  reasonable  fears  should 
not  be  given  where  no  evidence  to 
warrant  same.  47/230.  Failure  to 
charge  doctrine  of  reasonable  fears 
not  error  where  accused  convicted  of 
assault  and  battery.  69/766.  Objec- 
tion that  judge  failed  to  amplify 
charge  on  reasonable  fears  not 
ground  for  new  trial,  no  request  to 
charge  on  that  point  having  been 
made,  and  charge  given  containing 
amplification  substantially  as  desired. 
65/707    (2).     Not   erroneous    for    the 


judge,  after  giving  full  and  fair  in- 
structions with  respect  to  fears  of  a 
reasonable  man,  to  add:  "The  cir- 
cumstances must  be  such  as  to  excite 
the  reasonable  fears  in  a  rational 
mind,  and  the  person  shooting  must 
act  under  the  influence  of  such  fears, 
and  not  in  a  spirit  of  revenge." 
112/868  (1)  (38  S.  E.  349).  Correct- 
ness of  charge  on  doctrine  of  reason- 
able fears  held  immaterial  here. 
120/162,  164  (47  S.  E.  516).  Charge 
in  this  case  did  not  deprive  accused 
of  benefit  of  his  plea  of  self-defense. 
Id.  870  (3)  (48  S.  E.  368).  Charge 
that  bare  fear  not  justify  homicide, 
not  error,  the  law  of  reasonable  fears 
being  charged  in  same  connection. 
125/752  (1)  (54  S.  E.  666).  Charge 
on  reasonable  fear  properly  given 
here.  123/754  (51  S.  E.  721);  131/22 
(7)  (61  S.  E.  914).  Reasonable  doubt 
and  doctrine  of  reasonable  fears 
charged,  court  need  not  further 
charge  that  defendant  justifiable,  if 
there  was  a  reasonable  doubt  as  to 
whether  he  acted  under  such  fears. 
133/76  (2)  (65  S.  E.  148);  129/728  (4) 
(59  S.  E.  774),  disapproving  71/129 
(7).  Court  having  correctly  charged 
law  of  self-defense  and  reasonable 
fears,  not  ground  for  reversal  that 
court  did  not  particularize  certain 
circumstances,  which  jury  might  con- 
sider, such  as  threats  and  menaces. 
137/75  (2)  (72  S.  E.  911).  The  pre- 
siding judge,  in  charging  on  the  sub- 
ject of  voluntary  manslaughter, 
should  not  mingle  with  it  a  charge 
on  the  subject  of  justifiable  homicide 
under  the  doctrine  of  reasonable 
fears.  137/775  (4)  (74  S.  E.  621). 
Charge  on  this  section,  though  lack- 
ing in  comprehensiveness  and  accu- 
racy, held  not,  under  the  evidence 
and  defendant's  statement,  so  erro- 
neous as  to  require  new  trial.  137/777 
(3)  (74  S.  E.  537).  Charge  on  rea- 
sonable fears  held  not  prejudicial, 
though  not  pertinent  under  the  evi- 
dence. 12  App.  97  (5)  (76  S.  E.  777). 
The  court  having  fully  presented  the 
law  applicable  to  homicide,  where  it 
is  sought  to  justify  the  act  by  the 
reasonable  fears  of  the  slayer,  an  in- 
struction that  the  law  does  not  jus- 
tify a  killing,  by  one  who  believes  he 
has  grounds  to  fear  that  he  will  be 
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injured,  without  any  regard  to  the 
extent  of  the  injury,  was  not  error. 
12  App.  292  (2)  (77  S.  E.  105).  Evi- 
dence conflicting  as  to  defendant's 
being  actuated  by  reasonable  fears, 
and  this  section  having  been  given  in 
charge,  conviction  sustained.  8  App. 
456  (69  S.  E.  601).  Right  of  one  law- 
fully in  charge  of  property  to  pro- 
tect it  against  robbery  by  intimida- 
tion, and  doctrine  of  reasonable  fears 
in  connection  therewith,  should  have 
been  charged  here,  on  request,  in 
view  of  statement  and  evidence  (one 
dissenting).  135/434  (69  S.  E.  562). 
Merely  reading  this  section  insuffi- 
cient, where  court  asked  to  apply  ab- 
stract law  embodied  in  section  to  is- 
sues in  case.  133/177  (2-a)  (65  S.  E. 
400).  Where  counsel  in  writing,  re- 
quested the  court  to  charge  this  sec- 
tion, "and  in  the  course  of  his  oral 
argument  *  *  *  requested  the 
court  to  give  to  the  jury  in  charge 
the  sections  of  the  Code  in  reference 
to  justifiable  homicide,"  the  oral  re- 
quest, fairly  interpreted,  should  not 
have  been  held  to  mean  more  than 
that  the  court  was  asked  to  give  in 
charge  so  much  only  of  those  sec- 
tions as  was,  under  the  evidence  and 
the  statement  of  the  accused,  perti- 
nent and  applicable  to  the  case  on 
trial.  112/43  (1),  44  (37  S.  E.  126). 
Charge,  where  evidence  would  have 
authorized  verdict  of  voluntary  man- 
slaughter, that  facts  and  circum- 
stances must  have  been  sufficient  to 
excite  the  fears  of  a  reasonable  man 
that  a  serious  bodily  injury  not 
amounting  to  a  felony  was  about  to 
be  inflicted,  to  reduce  the  killing 
from  murder  to  manslaughter,  error 
as  confusing  the  law  of  voluntary 
manslaughter  with  law  of  justifica- 
tion. 136/231  (7)  (71  S.  E.  153). 
Charge  on  this  section  being  mani- 
festly favorable  to  defendant,  he 
cannot  complain  of  the  charge.  10 
App.  27  (72  S.  E.  514).  Charge  as 
follows,  "Now  a  man  can  not  defend 
himself  by  simply  coming  before  a 
jury  and  saying,  'I  really  believed  my 
life  wasvin  danger,'  unless  he  can 
sfyow  he  had  some  good  reason  for 
believing  his  life  was  in  danger," 
was  not  erroneous  on  the  ground 
that  "it  was  an  expression  of  opinion 


by  the  court  that  the  defendant  did 
not  have  sufficient  cause  for  believ- 
ing that  his  life  was  in  danger  when 
he  killed  the  deceased."  139/613  (3) 
(77  S.  E.  808).  Where  a  request  to 
charge  on  the  subject  of  the  circum- 
stances which  would  be  sufficient  to 
excite  the  fears  of  a  reasonable  man 
and  to  justify  a  killing  was  more 
fully  and  accurately  set  out  in  the 
general  charge  than  in  the  request, 
the  refusal  of  such  request  furnishes 
no  ground  for  a  new  trial.  75/181  (2). 
See  Character,  Necessity,  Reasonably 
courageous  man,  Revenge,  Statement, 
Words,  threats,  or  menaces. 

Contemptuous  gestures,  exciting  rea- 
sonable fear  by:  See  Words,  threats, 
or  menaces. 

Coward,  reasonable  fears  are  not  those 
of,  but  those  of  a  reasonable  man. 
25/527;  92/464  (17  S.  E.  863);  22/75, 
76  (3).  Charge  that  fears  must  have 
been  those  of  a  "reasonably  courage- 
ous man,  not  the  fears  of  coward," 
held  not  to  authorize  new  trial. 
109/485   (2)    (34  S.   E.  1030). 

Danger  must  be  urgent  and  pressing  or 
apparently  so,  to  make  doctrine  of 
reasonable  fears  applicable.  91/271 
(18  S.  E.  298);  120/873  (48  S.  E.  368); 
124/768  (4)  (53  -S.  E.  327);  57/184; 
70/602;  137/193  (1)  (73  S.  E.  255). 
Charge  that  if  defendant  had  "well- 
founded  reasons  to  believe  himself  in 
imminent  peril,"  killing  would  not  be 
murder,  not  erroneous.  127/350  (6) 
(56  S.  E.  444).  Apparent  danger 
stated  in  charge  as  sometimes  equiva- 
lent of  real  danger  and  then  defense 
practically  limited  to  real  danger,  er- 
ror. 129/728  (3)  (59  S.  E.  774).  Real 
danger  not  essential  if  accused  in 
good  faith,  under  fears  of  reasonable 
man  and  under  circumstances  so  au- 
thorizing, acted  upon  belief  that  dan- 
ger was  real.  99/210  (3)  (25  S.  E. 
268);  134/416,  430  (68  S.  E.  62). 

Declaration  of  deceased  as  to  peaceful 
intent,  admissible  to  rebut  accused's 
testimony  as  to  threats  against  him 
by  deceased.  121/348  (3)  (49  S.  E. 
303). 

Drunkard,  reasonable  fears  are  not 
those  of,  but  those  of  a  reasonable 
man.  25/527.  See  Reasonably  cour- 
ageous man. 

Feud,   which   was   continuous  and  kept 
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accused  in  fear,  all  facts  as  to,  admis- 
sible on  question  of  reasonable  fears. 
66/309. 

Jury,  sufficiency  of  the  fears  is  a  ques- 
tion for.  42/609;  124/795,  796  (53  S. 
E.  179).  Question  for  jury  whether  cir- 
cumstances such  as  to  excite  fears  of 
reasonable  man.  99/662  (27  S.  E. 
177). 

"Man"  used  in  its  generic  sense.  117/255 
(3)  (43  S.  E.  835). 

Menaces,  exciting  reasonable  fear  by: 
See  Words,  threats,  or  menaces. 

Mutual  combat,  provisions  of  law  as  to 
(§  73)  are  not  applicable  when  defense 
is  under  this  and  preceding  sections. 
110/916  (36  S.  E.  200);  111/211  (3)  (36 
S.  E.  682);  112/48,  51  (37  S.  E.  172). 
See  §  73  and  notes. 

Necessity  for  killing  need  not  actually 
exist  to  justify  killing  under  reason- 
able fears.  116/269  (42  S.  E.  512); 
134/416,  430  (68  S.  E.  62).  Charge 
that  "if  accused  felt  at  time  or  had 
reason  to  feel  from  circumstances  that 
it  was  necessary  to  shoot  to  save  his 
own  life,  he  was  justifiable,"  prop- 
erly refused.  127/826  (3)  (56  S.  E. 
991).  Accused  must  kill  because  nec- 
essary to  prevent  felony,  or  under  cir- 
cumstances sufficient  to  induce  rea- 
sonable man  to  believe  that  it  is  nec- 
essary. 133/587  (1)  (66  S.  E.  792). 
See  §§  70,  73,  catchword  Necessity. 

Presumption,  that  accused  acted  under 
reasonable  fears  and  not  in  spirit  of 
revenge,  if  circumstances  such  as  to 
excite  those  fears.     31/167;  70/336. 

Provocation,  acts  not  sufficient  as,  may 
be  sufficient  to  excite  reasonable  fears 
and  justify  killing  on  ground  of 
self-defense.  105/665  (31  S.  E.  399). 
See  Words,  threats,  or  menaces. 
Provocation  reducing  homicide  to  man- 
slaughter: See  §  65,  catchword  Pro- 
vocation. 

Reasonably  courageous  mad,  fears  of 
reasonable  man  identical  with  fears 
of.  22/76;  72/450;  92/474  (17  S.  E. 
846);  9  App.  824  (3)  (72  S.  E.  281). 
Charge  that  fears  must  have  been 
those  of  a  "reasonably  courageous 
man,  not  the  fears  of  coward,"  held 
not  to  authorize  new  trial.  109/485 
(2)  (34  S.  E.  1030).  Charge  that 
"fears  of  a  reasonable  man"  does  not 
mean  fears  of  a  coward  or  a  drunken 
man,  but  fears  of  a  reasonably  coura- 


geous   and    sober    man,    criticized.      3 
App.  465,  467  (60  S.  E.  205). 

Retreat  by  accused  not  necessary  where 
he  is  free  from  fault  and  acts  under 
fears  of  a  reasonable  man.  105/597 
(31  S.  E.  584). 

Revenge,  error  to  charge  that  absence 
of,  is  essential  to  justification  where 
felony  attempted;  this  defense  should 
not  be  confused  with  doctrine  of  rea- 
sonable fears.  99/171  (1)  (25  S".  E. 
92).  While  a  husband  might  be  justi- 
fied in  killing  another  man  if  neces- 
sary to  prevent  the  latter  from  raping 
the  wife  of  the  former,  he  will  not  be 
justified  at  a  later  day  in  killing  the 
other  person  in  revenge  for  a  previous 
attempt  to  rape  his  wife.  137/193, 194 
(4)  (73  S.  E.  255),  distinguishing 
27/723.  One  against  whom,  or 
whose  wife,  an  offense,  no  matter  how 
heinous,  has  been  committed,  can- 
not in  law  be  justified  "in  taking  ven- 
geance in  his  own  hands  and  in  delib- 
erately seeking  out  and  following  up 
the  wrongdoer  and  slaying  him." 
102/365,  366  (10)  (30  S.  E.  903).  Pre- 
vention or  defense  an  essential  ele- 
ment of  justifiable  homicide;  to  kill 
deliberately  in  revenge  for  past  in- 
jury, however  heinous,  after  reason 
has  had  time  to  resume  its  sway,  can- 
not be  justifiable.  135/292  (3)  (69  S. 
E.  173),  656  (70  S.  E.  329).  Where  a* 
husband  knows  his  wife  has  repeatedly 
committed  adultery  with  another  man, 
and  sets  a  trap  by  which  he  may  de- 
tect them  in  commission  of  yet  an- 
other adulterous  act,  his  purpose  be- 
ing to  avenge  the  past  adultery,  and 
not  to  prevent  the  particular  act  of 
adultery  he  expects  to  witness,  he 
could  not  be  justifiable  in  slaying  the 
adulterer.  91/729,  736  (17  S.  E.  990); 
and  see  88/399  (14  S.  E.  560). 

Seduction  of  daughter,  shooting  under 
fears  of  reasonable  man  that  one  shot 
was  about  to  accomplish,  doctrine  of 
reasonable  fears  not  apply.  127/47 
(2)  (55  S.  E.  1047). 

Size  and  strength,  jury  may  consider 
difference  in,  but  request  to  charge 
that  jury  should  consider,  properly 
refused.     118/26   (3)    (44  S.  E.  851). 

Statement  alone  making  this  section  ap- 
plicable, court  need  not  give  it  in 
charge  in  absence  of  request.  125/793 
(2)  (54  S.  E.  695);  1  App.  781  (3)   (57 
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S.  E.  1028).  Charge  of  this  section 
not  error,  where  defendant  introduced 
no  evidence,  but  statement  set  up 
self-defense.  127/826  (4)  (56  S.  E. 
991).  Charge  on  this  section  should 
be  given  on  request  where  author- 
ized by  defendant's  statement. 
133/177  (2)  (65  S.  E.  400).  Jury  not 
required  to  prefer  statement  setting 
up  defense  of  homicide  under  reason- 
able fears  that  felony  was  about  to 
be  committed  upon  him.  13  App.  Ill 
(1)   (76  S.  E.  1047). 

Threats,  exciting  reasonable  fear  by: 
See  Words,  threats,  or  menaces. 

Weapon,  that  deceased  was  in  habit  of 
carrying  not  admissible,  there  being 
no  evidence  that  accused  had  knowl- 
edge thereof.  125/133  (53  S.  E.  1027) ; 
137/75  (5)  (72  S.  E.  911).  Evidence 
that  deceased  habitually  and  notori- 
ously carried  a  pistol  was  admissible 
to  show  reasonable  fears.  103/202 
(1)    (29  S.  E.  767). 

Words,  threats,  or  menaces  may  justify 
killing,  if  circumstances  such  as  to 
arouse  fears  of  reasonable  man  that 
a  felony  is  about  to  be  committed 
upon  him.  124/795  (53  S.  E.  179); 
3  App.  466  (3)  (60  S.  E.  205),  590  (1) 
(60  S.  E.  288);  4  App.  486  (3)  (61  S. 
E.  888);  6  App.  789  (8)  (65  S.  E.  842); 
7  App.  732  (1)  (68  S.  E.  56);  and  see 
7  App.  805  (9)  (68  S.  E.  315).  Threats, 
though  uncommunicated,  are  admis- 
sible to  explain  state  of  mind  and  ex- 
plain conduct  and  purpose  of  de- 
ceased, where  he  was  the  aggressor 
and  self-defense  is  set  up  in  justifica- 
tion of  homicide.  119/467  (2)  (46  S. 
E.  719);  and  see  90/797  (17  S.  E.  108); 
18/194.  Where  the  judge  charged  the 
law  in  reference  to  justification  if  a 
slayer  acted  under  fears  of  a  reason-? 
able  man,  and  also  charged  the  law 
touching  voluntary  manslaughter  and 
the  reduction  of  a  homicide  from  mur- 
der tomanslaughter.it  was  no  ground 
for  reversal  that  he  failed,  in  connection 
with  the  latter  charge  to  specifically  in- 
struct as  to  what  consideration  might 
be  given  to  threats  and  menaces  in 
connection  with  the  doctrine  of  rea- 
sonable fears.  137/193,  194  (6)  (73  S. 
E.  255).  Error,  requiring  grant  of 
new  trial,  to  charge  that  words, 
threats,  menaces,  or  contemptuous 
gestures  will  in  no  case  free  the  per- 


son killing  from  murder,  without  add- 
ing that  it  was  for  the  jury  to  say 
whether  the  use  of  such  words, 
threats,  menaces,  or  contemptuous 
gestures  was  sufficient  to  arouse  a 
reasonable  fear  on  the  part  of  the  ac- 
cused that  her  life  was  in  danger.  11 
App.  262  (3)  (75  S.  E.  14).  Threats 
not  justify  killing  as  in  self-defense, 
but  request  to  charge  that,  if  jury  left 
in  doubt  as  to  acts  of  deceased  at 
time  of  homicide,  threats,  if  any,  made 
immediately  before  homicide  might  be 
considered  with  other  evidence  in  de- 
termining who  was  aggressor,  etc., 
such  request  being  adjusted  to  evi- 
dence, should  have  been  given.  8  App. 
531  (2)  (69  S.  E.  917).  Words  alone, 
however  vile,  will  not  justify  homicide. 
131/22  (6)  (61  S.  E.  914);  118/200  (44 
S.  E.  986).  Homicide  of  wife  by  hus- 
band not  justified  by  opprobrious 
words.  102/633,  639  (29  S.  E.  494). 
Error  to  charge  on  provocation  by 
threats  and  menaces,  without  qualifi- 
cation that  threats  and  menaces  may 
justify  killing  if  circumstances  were 
sufficient  to  induce  reasonable  fear  in 
mind  of  accused  that  he  was  in  danger 
of  losing  his  life  or  of  having  felony 
committed  upon  him.  12  App.  17  (5)  (76 
S.  E.  794),  722  (78  S.  E.  352);  99/662 
(27  S.  E.  177).  Evidence  of  threats,  com- 
municated to  accused,  accompanied  by 
occasional  acts  of  personal  violence, 
admissible  to  justify  reasonableness 
of  fears.  5/86.  Hearsay  inadmissible 
to  prove  threats  though  communicated 
to  accused.  69/595.  Threats  alone 
will  not  justify;  appearance  of 
imminent  danger  necessary.  99/662, 
664  (27  S.  E.  177);  121/348  (9)  (49  S. 
E.  303).  Charge  that  in  passing  upon 
the  question  of  reasonable  fears  no 
words,  threats,  menaces,  or  contemp- 
tuous gestures,  or  even  the  drawing 
of  weapons,  without  a  manifest  inten- 
tion to  use  them  presently,  would 
justify  a  killing  or  shooting,  was  er- 
roneous, as  withdrawing  from  the 
consideration  of  the  jury  the  effect  of 
any  words,  threats,  and  menaces 
which  may  have  accompanied  the  act 
which  it  is  claimed  produced  the  fears. 
124/795  (2)  (53  S.  E.  179).  Assign- 
ment of  error  upon  charge  on  threats, 
menaces  and  contemptuous  gestures, 
that  such  charge  "was  manifest  error 
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according  to  the  law  laid  down  in  99 
Ga.  662,"  and  that  it  was  for  the  jury 
to  say  whether  provocation  was  suffi- 
cient to  rouse  fears  of  reasonable 
man,  held  not  meritorious.  139/613 
(1)  (77  S.  E.  808).  Charge  that  there 
must  be  something  more  than  mere 
threat  or  menace,  followed  generally 
opinion  in  99/662  (27  5.  E.  177);  crit- 
icised as  far  as  it  varies  from  charge 
in  case  cited.  136/231  (9)  (71  S.  E. 
153).  While  threats,  menaces,  con- 
temptuous gestures,  etc.,  will  not  re- 
duce murder  to  manslaughter,  may 
excite  reasonable  fears.  105/665  (1) 
(31  S.  E.  399).  Words  here,  together 
with  a  movement  as  if  to  draw  a  gun 
from  a  pocket,  held  not  to  constitute 
sufficient  justification  for  homicide.  7 
App.  825,  833  (68  S.  E.  443).  Charge 
here  not  subject  to  criticism  on  ground 
that  it  denied  defendant  the  right  to 
stand  on  reasonable  fear  generated 
by  "words,  threats,  menaces,  or  con- 
temptuous gestures;"  portion  of  charge 
instructing  jury  that  such  provoca- 
tion would  not  be  sufficient  to  free 
the  person  killing  from  the  guilt  and 
crime  of  murder  taken  from  charge 
on  the  different  grades  of  homicide. 
136/356  (1)  (71  S.  E.  667).  When 
threats  by  deceased,  uncommunicated 
to  accused,  admissible,  and  when  not, 
discussed.  125/133  (3)  (53  S.  E.  1027). 
It  was  not  error  to  charge  that 
threats  by  deceased  against  accused, 
although  communicated  to  the  latter 
before  the  homicide,  would  not  jus- 
tify the  killing  unless,  at  the  time  of 
the  killing,  there  was  some  effort  on 


the  part  of  the  deceased  to  kill  ac- 
cused or  inflict  upon  him  an  injury 
amounting  to  a  felony,  it  appearing 
that  the  court  also  instructed  the  jury 
that  they  might  take  such  threats 
into  consideration  in  determining 
whether  the  circumstances  were  suffi- 
cient to  excite  the  fears  of  a  reason- 
able man,  and  the  charge  being  other- 
wise correct  on  the  subject  of  reason- 
able fears.  90/786  (4)  (17  S.  E.  105). 
Evidence  of  threats  communicated  to 
one  who  slays  is  for  the  considera- 
tion of  the  jury,  along  with  the  other 
evidence,  in  passing  upon  question  of 
reasonable  fears.  131/765,  769  (63  S. 
E.  296).  Threats  not  justify  kill- 
ing, though  accompanied  by  menaces, 
contemptuous  gestures  or  presenta- 
tion of  weapons  without  manifest  in- 
tention to  use  them.  65/431;  90/786 
(17  S.  E.  105).  Threats,  if  uncom- 
municated, are  not  admissible  to  jus- 
tify killing  as  in  self-defense.  18/194; 
29/470;  14/358;  39/718;  50/142;  83/46 
(9  S.  E.  945).  Uncommunicated 
threats  by  the  deceased  to  kill  the 
person  who  afterwards  on  the  same 
day  killed  him  in  an  encounter  in 
which  the  former  made  the  first  vio- 
lent demonstration  by  raising  a  stick 
in  position  to  strike,  are  admissible  in 
evidence  on  the  trial  of  the  latter. 
92/480  (1)  (17  S.  E.  856).  Threats  to 
hurt  or  injure  defendant  did  not  show 
necessity  for  killing.  70/617.  See 
Declaration.  Provocation  reducing 
homicide  to  voluntary  manslaughter: 
See  §  65,  catchword  Provocation. 


§72.  (§  72.)  Killing  in  defense.  If  after  persuasion,  remonstrance,  or 
other  gentle  measures  used,  a  forcible  attack  and  invasion  on  the  property 
or  habitation  of  another  can  not  be  prevented,  it  shall  be  justifiable  homicide 
to  kill  the  person  so  forcibly  attacking  and  invading  the  property  or  habita- 
tion of  another ;  but  it  must  appear  that  such  killing  was  absolutely  necessary 
to  prevent  such  attack  and  invasion,  and  that  a  serious  injury  was  intended, 
or  might  accrue  to  the  person,  property,  or  family  of  the  person  killing. 

Cobb,  785. 
|  32. 

See  §  70,  catchword  Sections  70-75.  S.  E.  875);  10  App.  68,  69  (72  S.  E. 

Cited       112/78,    79    (37    S.    E.    121);  518). 

123/431,    435,    436    (51    S.    E.  394);  Charge,  not  error  to  refuse  to  give  sec- 

125/792  (54S.E.  694);  139/594  (3)  (77  tion  in,  where  evidence  showed  no  at- 
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tack  upon  property  or  habitation. 
136/356  (2)  (71  S.  E.  667);  135/224  (69 
S.  E.  171).  Upon  the  trial  of  one  ac- 
cused of  murder,  who,  in  his  state- 
ment to  the  jury,  admitted  commit- 
ting the  homicide,  and  set  up  nothing 
by  way  of  justification  or  mitigation, 
other  than  that  the  person  killed, 
several  years  prior  to  the  homicide, 
had  grossly  insulted  the  wife  of  the 
accused,  and  that  the  accused  was  in- 
sane at  the  time  of  the  homicide,  it 
was  not  error  for  the  court  to  refuse, 
upon  written  request  of  counsel  for 
the  accused,  to  give  in  charge  to  the 
jury  the  provisions  of  this  section. 
137/86,  87  (4)  (72  S.  E.  949).  Refusal 
to  charge  this  section  not  error, 
where  all  of  section  70  charged,  which 
fully  covered  the  issue.  1  App.  772 
(3)  (58  S.  E.  262).  Charge  of  this 
section,  though  inapplicable  to  facts, 
was  not  prejudicial,  it  giving  defend- 
ant benefit  of  defense  upon  which  he 
did  not  rely.     126/425  (55  S.  E.  180). 

Danger,  urgent,  law  as  to,  not  applicable 
to  cases  provided  for  by  this  section. 
43/89. 

Ejected  from  house  by  force,  intruder 
may  be,  if  persuasion,  request,  and 
remonstrance  have  been  fruitless,  and 
protection  to  family  demands  re- 
moval; life  may  be  taken  if  lesser  de- 
gree of  force  unavailing.  7  App.  732 
(3)  (68  S.  E.  56). 

Guest  or  visitor  at  defendant's  resi- 
dence, deceased  being,  before  the  dif- 
ficulty began,  failing  to  charge  this 
section,  not  error.  2  App.  412  (1-b) 
(58  S.  E.  686). 

Habitation,  he  who  seeks  in  a  violent 
manner  to  enter,  and  will  not  heed  the 
remonstrance  or  persuasion  of  the 
owner,  but  continues  the  attack  and 
invasion,  intending  to  do  a  serious  in- 
jury either  to  the  person  who  resides 
there,  to  his  house,  or  to  some  mem- 
ber of  the  family,  forfeits  his  life,  and 
he  who  in  good  faith,  under  such  cir- 
cumstances, takes  the  life  of  the  per- 
son so  invading  his  home,  is  guiltless 
of  crime,  and  is  acting  in  the  due  pro- 
tection of  himself  and  his  family. 
106/673,  682  (32  S.  E.  851).     Entry  of 

§  73.  (§  73.)  The  danger  must  be  urgent.  If  a  person  kill  another 
in  his  defense,  it  must  appear  that  the  danger  was  so  urgent  and  pressing  at 
the  time  of  the  killing,  that,  in  order  to  save  his  own  life,  the  killing  of  the 


house  violently  and  forcibly,  not  in 
itself  justify  killing  by  householder, 
but  if  deceased  after  entry,  assaults 
inmate  with  deadly  weapon,  killing  is 
justifiable,  provided  he  acted  in  good 
faith  and  under  the  honest  belief  that 
it  was  necessary  to  prevent  the  fel- 
ony.    110/739   (4)    (35  S.  E.  659). 

Necessity  of  killing  to  prevent  injury 
and  invasion,  only  qualification  to 
this  section.  43/89.  Rule  of  absolute 
necessity  to  kill  applies  only  in  those 
cases  where  the  circumstances  are 
such  that  there  is  not  only  time  and 
opportunity  for  persuasion,  remon- 
strance, or  other  gentle  measures,  but 
a  duty  to  use  such  measures  before 
resorting  to  the  extreme  recourse  of 
slaying  the  assailant.  116/269,  271  (42 
S.  E.  512). 

New  trial  will  not  be  granted  because 
the  judge,  on  objection  by  defendant's 
counsel,  did  not  stop  the  solicitor 
general  in  his  concluding  argument, 
when  that  officer  had  read  and  com- 
mented on  this  section,  the  provisions 
of  which  had  no  direct  bearing  on  the 
case,  when,  on  the  interposition  of 
the  objection,  the  court  considered 
the  same  and  ruled,  in  the  hearing  of 
the  jury,  that  the  law  insisted  on  did 
not  apply  in  the  case.  106/683,  684 
(32  S.  E.  660). 

Property  which  is  not  at  the  habitation, 
application  of  this  section  to  defense 
of.  43/89  (5),  137;  90/702,  710  (17  S. 
E.  628);  120/162  (l),  163  (47  S.  E. 
516). 

Self-defense,  or  that  killing  done  under 
fears  of  reasonable  man,  relied  on  by 
accused,  and  evidence  for  State  show- 
ing clear  case  of  murder,  this  section 
not  apply.  120/162  (l)  (47  S.  E.  516); 
129/452  (1)   (59  S.  E.  242). 

"Serious  injury"  has  no  application  where 
property  attacked  or  invaded  is  of  in- 
considerable value,  certainly  not  where 
the  injury  is  not  proceeding  to  a 
felony.  90/702  (17  S.  E.  628).  "Seri- 
ous injury"  not  limited  to  felony;  but 
the  threatened  injury  must  be  grave 
in  its  character  and  consequences. 
129/760   (4)    (59  S.   E.  788). 


Digitized  by 


Google 


93 


FOURTH  DIVISION— ARTICLE  1. 


§  73 


Homicide. 


other  was  absolutely  necessary;  and  it  must  appear,  also,  that  the  person 
killed  was  the  assailant,  or  that  the  slayer  had  really  and  in  good  faith  en- 
deavored to  decline  any  further  struggle  before  the  mortal  btow  was  given. 
Cobb,  785. 


See  §  70,  catchword  Sections  70-75. 
Cited.     123/171  (50  S.  E.  58);  123/431, 

435,  436   (51  S.   E.  394);   114/448   (40 

S.    E.    242);    117/898,    899    (45    S.    E. 

248);    127/262,    266    (56    S.    E.    360); 

130/346  (60  S.  E.  1006);  135/660  (70 
•  S.  E.  253);  137/781  (74  S.  E.  537). 
Accident,  whether  killing  was,  being 
sole  issue  and  proper  charge  given  on 
accident,  reading  this  section  also  was 
harmless,  though  not  pertinent. 
97/190  (3)  (23  S.  E.  823). 
Apprehension  of  danger,  slayer  cannot 
avoid  responsibility  of  guilt  by;  the 
danger  must  be  urgent  and  pressing 
at  the  time.  He  must  decide  the  ques- 
tion with  reference  to  his  accounta- 
bility to  the  law,  at  the  time,  and  by 
the  exercise  of  the  same  mental  and 
moral  faculties  which  he  employed  to 
shoot  65/431  (4-b). 
Charge  on  this  section  erroneously 
given  at  prisoner's  request,  he  cannot 
complain.  115/245  (4),  251  (41  S.  E. 
654).  In  a  case  in  which  the  facts  ren- 
der this  section  applicable  to  one 
theory  on  which  the  defendant  relies 
for  justification,  it  is  not  error  to  give 
section  in  charge.  But  if  there  be 
evidence  of  mutual  combat  which 
would  authorize  a  finding  that  the 
homicide  was  voluntary  manslaughter, 
this  section  should  not  be  so  given  as, 
in  connection  with  its  context,  to  ex- 
clude the  latter  theory.  134/306  (4) 
(67  S.  E.  881).  Charge  fully  given  on 
reasonable  fears,  not  erroneous  for 
judge,  after  reading  this  section,  to 
fail  to  add  after  the  clause,  "the  killing 
of  the  other  was  absolutely  necessary," 
the  words,  "or  that  the  party  killing 
believed  in  good  faith  it  was  neces- 
sary" 103/53  (3)  (29  S.  E.  491).  De- 
fendant's statement  authorizing  in- 
ference that  deceased  slain  while  he 
and  defendant  engaged  in  mutual 
combat,  not  error  to  charge  this  sec* 
tion.  133/155  (3)  (65  S.  E.  368). 
When,  from  the  nature  of  the  case, 
the  defense  set  up  as  an  excuse  for 
the  killing,  was  that  it  was  justifiable 
homicide    in   self-defense,    it   was   not 


error  in  the  court  to  give  in  charge 
this  section  as  the  law  applicable  to 
the  case.  39/718  (1).  Evidence  must 
show  there  had  been  mutual  alterca- 
tion between  the  parties,  before  charge 
on  this  section  applicable.  105/242 
(3)  (31  S.  E.  580),  597  (l)  (31  S.  E. 
584).  Where  from  evidence  on  trial 
for  assault  to  murder  jury  could  find 
mutual  intent  to  fight  though  no  mu- 
tual blows  exchanged,  not  error  to 
charge  this  section.  124/100  (1)  (52 
S.  E.  149).  Mutual  combat  not  ap- 
plicable to  case,  charge  thereon 
error.  109/501  (3)  (34  S.  E.  1019); 
123/549  (51  S.  •  E.  592);  134/416, 
430,    431    (68    S.    E.    62);  3    App.    466 

(2)  (60  S.  E.  205);  and  see  3  App. 
590  (1)  (60  S.  E.  288).  Evidence  au- 
thorized charge  on  self-defense  in 
case  of  mutual  cambat,  predicated  on 
this  section.  137/21  (72  S.  E.  347); 
133/178     (5)    (65    S.   E.    400);     131/765 

(3)  (63  S.  E.  296);  126/543  (55  S.  E. 
481),  562   (55  S.  E.  503). 

Common  law,  this  section  is  part  of. 
101/9,  23  (29  S.  E.  309). 

Declining  further  struggle,  law  as  to, 
applies  not  only  to  cases  of  mutual 
combat,  but  also  to  cases  where  ac- 
cused declines  contest  on  equal  terms 
and  shoots  his  assailant.  25/699. 
If  parties  make  agreement  to  fight, 
no  deadly  weapons  to  be  used,  and 
both  parties  use  deadly  weapons, 
slayer  is  guilty  of  manslaughter,  at 
least;  but  if  only  one  insists  upon  us- 
ing deadly  weapons  and  the  other  in 
good  faith  declines  the  contest  and 
later  shoots  to  prevent  perpetration 
of  felony  on  his  person,  slayer  justi- 
fiable. 96/435  (23  S.  E.  827).  In 
cases  of  mutual  combat  it  must  ap- 
pear that  accused  was  declining  fur- 
ther struggle.  50/230.  Not  justifi- 
able to  kill,  in  case  of  voluntary  mu- 
tual combat  to  prevent  felony  less 
than  killing,  and  only  then  when  de- 
ceased was  assailant,  or  slayer  had 
endeavored  to  decline  further  strug- 
gle. 106/683,  687  (32  S.  E.  660).  De- 
ceased  having   been   aggressor,    error 
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to    charge    that    defendant    must,    in 

good  faith,  have  endeavored  to  decline 

further   struggle.     125/302    (2)    (54   S. 

E.  108). 
Mutual  combat,  section  applicable  only 

in  cases  of.     112/43  (37  S.  E.  126),  48 

(37  S.   E.   172),  78   (37  S.  E.  121),  121 

(37   S.   E.   122);  117/405   (1)    (43   S.   E. 

747);  106/673  (3)  (32  S.  E.  851);  109/518 

(3)  (35  S.  E.  105) ;  2  App.  449,  453  (58 

S.    E.    667);    110/333    (35    S.   E.    651). 

Mutual  combat  exists  where  there  is 

a    mutual    intention  to  fight,    though 

only     one    blow    be    struck.      46/148. 

See  Charge. 
Necessity,    apparent,    for    killing,    acted 

upon  in    good    faith,  is   equivalent   to 

real  necessity.     89/140   (15  S.  E.  21); 

92/602   (19  S.   E.  51).     It  is  not  true, 

as  a  matter  of  law,  that  in  cases  of 

mutual  combat  it  is  justifiable  homi- 
cide for   one,  who  voluntarily  enters 

into  a  fight  with  another,  to  kill  his 

antagonist  to  prevent  any  other  fel- 
ony than  the  taking  of  the  life  of  the 

slayer.    But  to  be  justified  for  a  homi- 
cide following    a  mutual    combat,    it 

must  appear   that  the   danger   to  the 

slayer  was  so  urgent  and  pressing  at 

the  time  of  the  killing,  that,  in  order 

to    save    his    own    life    the  killing  of 

§  74.  (§  74.)  Mutual  protection.  Parents  and  children  may  mutually 
protect  each  other,  and  justify  the  defense  of  the  person  or  reputation  of 
each  other. 


the  other  was  absolutely  necessary. 
106/683,  687  (32  S.  E.  660).  Where 
two  persons  quarreled  and  separated, 
and  shortly  thereafter  one  of  them 
tried  to  get  a  gun  from  a  bystander, 
threatening  to  kill  the  person  with 
whom  he  had  previously  quarreled, 
and  the  latter  thereupon  drew  a 
weapon  and  fired  at  him,  but  killed 
an  innocent  bystander,  it  was  a 
question  for  the  jury  whether  there 
was  either  a  real  or  apparent  neces- 
sity to  shoot,  so  as  to  make  the  homi- 
cide justifiable.  12  App.  493  (1)  (77 
S.  E.  587).  See  §§  70,  71,  catchword 
Necessity. 

Save  his  own  life,  charge  that  if  defend- 
ant was  compelled  to  shoot  to,  he 
should  be  acquitted,  otherwise  he 
should  be  convicted,  error.  101/9  (29 
S.  E.  309). 

Section  71,  this  section  must  be  con- 
strued with;  incumbent  upon  defend- 
ant to  bring  himself  within  both. 
57/184;  70/602.  This  section  not  ap- 
plicable when  defense  is  under  sec- 
tions 70,  71.  110/916  (36  S.  E.  200); 
111/211  (3)  (36  S.  E.  682);  112/48,  51 
(37  S.  E'.  172).  See  §  70,  catchword 
Sections  70-75. 


See  §  70,  catchword  Sections  70-75. 

Brother  and  sister:  Brother  has  right 
to  defend  sister's  reputation.  7  App. 
688  (1)  (67  S.  E.  834).  Right  of  mu- 
tual protection  as  between  brothers 
stands  upon  same  footing  as  that  of 
parent  and  child.  9  App.  292,  293  (70 
S.  E.  1120).  See  §  75,  catchword 
Brother  and  sister. 

Brother-in-law,  not  such  relative  as 
that  defendant  could  justify  killing 
on  ground  of  necessity  in  protect- 
ing. 8  App.  696  (2)  (70  S.  E.  53); 
and  see  46/159. 

Charge  that  if  child  not  justified  in  what 
he  was  doing,  parent  would  not  be 
justified  in  taking  his  part,  not  re- 
quire new  trial,  where  immediately 
followed  by  statement,  "provided 
parent  knew  of  want  of  justification 
in  child."  4  App.  852  (2)  (62  S.  E. 
571).     Upon  the  trial  of  one  accused 


of  murder,  who, .  in  his  statement  to 
the  jury,  admitted  committing  the 
homicide,  and  set  up  nothing  by  way 
of  justification  or  mitigation,  other 
than  that  the  person  killed,  several 
years  prior  to  the  homicide  had  grossly 
+  insulted  the  wife  of  the  accused,  and 
that  the  accused  was  insane  at  the 
time  of  the  homicide,  it  was  not  error 
for  the  court  to  refuse,  upon  written 
request  of  counsel  for  the  accused,  to 
give  in  charge  to  the  jury  the  provi- 
sions of  this  section.  137/86,  87  (4) 
(72  S.  E.  949).  Charge  that  defend- 
ant was  not  guilty  if  he  shot  to  de- 
fend his  father  against  what  he  be- 
lieved to  be  a  felonious  assault  by 
the  deceased,  nor  would  he  be  guilty 
if  he  fired  to  protect  himself;  but  that 
if  the  shot  was  fired,  not  for  protec- 
tion of  himself  or  his  father,  but  be- 
cause   of    a  sudden    heat  of    passion 
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aroused  by  the  attack  made  upon  his 
parent,  he  would  be  guilty  of  volun- 
tary manslaughter,  was  as  favorable 
as  accused  could  legally  have  asked. 
118/26  (2)  (44  S.  E.  851).  Substance 
of  this  section  having  been  given  in 
general  charge,  not  error  to  fail  to 
charge  it  specifically.  139/613,  614 
(5)    (77  S.  E.  808). 

Debauchery  or  seduction  of  minor  fe- 
male child,  father  may  kill  to  prevent; 
evidence  as  to  girl's  reputation  for 
lewdness  in  the  community  where  ac- 
cused resided  and  worked,  admissible. 
123/431,  435,  436  (51  S.  E.  394).  The 
right  of  a  parent  to  protect  and  de- 
fend his  minor  daughter  from  seduc- 
tion or  debauchery  exists  under  the 
law  of  the  State  without  other  quali- 
fication than  that  stated  in  the 
statute,  to  wit,  that  the  act  of  the 
parent  must  be  one  of  protection  or 
defense  against  intended  or  progress- 
ing* wrong,  and  not  in  punishment  or 
revenge  for  a  past  injury.  10  App. 
50,  56  (72  S.  E.  537).  See  §  75,  catch- 
word Parent  and  child. 

Historical  and  explanatory:  This  sec- 
tion was  first  codified  in  the  Civil  Code 
of  1863  as  section  1747.  It  was  con- 
tinued in  the  civil  division  of  the 
successive  Codes  until  that  of  1895, 
when  it  was  transferred  and  became 
section  74  of  the  Penal  Code.  The 
insertion  of  this  section  into  the  Penal 
Code,  and  its  adoption,  were  not  in- 

§  75.  (§  75.)  All  other  instances.  All  other  instances  which  stand 
upon  the  same  footing  of  reason  and  justice  as  those  enumerated,  shall  be 
justifiable  homicide. 

Cobb,  785. 


tended  to  wholly  change  the  law  as 
previously  adjudicated.  The  protec- 
tion of  the  parent  or  child  by  the 
other,  when  necessary,  would  have 
fallen  within  section  75.  123/431, 
435  (51  S.  E.  394).  Cases  involving 
mutual  protection  of  parent  and 
child  based  on  section  75  have  been 
annotated  under  that  section.  See  § 
3025,  Civil  Code. 

Husband  and  wife,  mutual  protection: 
See  §  75,  catchword  Husband  and 
wife. 

Nephew,  protection  of  uncle  by:  See 
Uncle  and  nephew. 

Parent,  defense  of,  cannot  be  carried 
further  than  self-defense  might  be 
by  parent;  if  child  in  defending  par- 
ent unnecessarily  inflicted  injury  upon 
assailant  after  he  was  prostrate, 
from  effects  of  which  he  died,  offense 
is  murder.     63/793.     See  Charge. 

Sister,  protection  of,  by  brother:  See 
Brother  and  sister. 

Uncle  and  nephew:  Under  facts  of  this 
case,  defendant  nephew  claiming  to 
have  shot  in  defense  of  an  uncle, 
court  should  have,  by  appropriate  in- 
structions, allowed  the  jury  to  pass 
upon  the  question  whether  the  killing 
was  one  of  those  instances  "which 
stand  upon  the  same  footing  of  rea- 
son and  justice  as  those  enumerated" 
in  section  74.  139/104,  107  (76  S.  E. 
748). 


See  §  70,  catchword  Sections  70-75. 
Brother  and  sister:  Brother  may  kill 
in  defense  of  his  brother  upon  real 
or  apparent  necessity  if  he  himself  is 
blameless  in  connection  with  the  at- 
tack on  his  brother.  3  App.  590  (4) 
(60  S.  E.  288).  Fact  that  accused 
had  made  grave  charges  against  sis- 
ter of  defendant  though  such  charges 
were  knowingly  false  when  made,  not 
justify  defendant  in  shooting.  8  App. 
676  (3)  (70  S.  E.  70).  Charge  that  "so 
far  as  the  .doctrine  of  self-defense  is 
concerned,  the  defendant  would  be 
authorized   to   protect   his   sister   just 


to  the  same  extent  he  would  be  author- 
ized to  protect  himself,  and  no  fur- 
ther, and  the  same  rules  would  apply 
to  any  protection  that  he  undertook 
to  offer  to  his  sister  that  would  apply 
to  himself;  that  is  to  say,  if  he  acted 
from  any  motive  of  self-defense,  it 
must  appear  his  actions  at  that  time 
were  necessary  to  prevent  a  serious 
bodily  harm  to  her,  amounting  to  a 
felony,"  held,  in  view  of  other  charge 
and  the  evidence,  if  error  at  all,  harm- 
less. 139/613  (4)  (77  S.  E.  808).  Re- 
lation of  brother  and  brother  or 
brother  and  sister,  stands  upon  same 
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footing  as  that  of  parent  and  child. 
18/704.  Charge  on  right  of  brother 
to  defend  sister  held  supported  by 
evidence.  138/827  (3)  (76  S.  E.  353). 
Charge  that  it  was  for  the  jury  to  de- 
termine, whether  or  not  defense  of 
brother  stands  upon  same  footing  of 
reason  and  justice,  and  amounts  to  a 
justification,    held,   in    view  of    other 

-  instructions,  not  erroneous.  11  App. 
1  (2)  (74  S.  E.  569).  Threats  made 
shortly  before  homicide  by  defendant 
to  kill  sister  of  deceased,  to  whom 
she  fled  for  protection,  admissible  to 
show  state  of  mind  of  defendant  to- 
ward sister.  138/826  (1)  (76  S.  E. 
353).  See  §  74,  catchword  Brother 
and  sister. 

Charge:  This  section  held  not.  applica- 
ble to  any  theory  of  defense  devel- 
oped by  evidence  or  statement  of  de- 
fendant. 135/219  (69  S.  E.  170).  Evi- 
dence of  State  showing  murder,  and 
statement  of  accused,  if  credible, 
authorizing  acquittal,  he  offering  no 
evidence,  this  section  not  applicable. 
125/745  (1,  2)  (54  S.  E.  748).  Sub- 
stance of  this  section  having  been 
given  in  general  charge,  not  error  to 
fail  to  charge  it  specifically.  139/613, 
614  (5)  (77  S.  E.  808).  See  Husband 
and  wife. 

Declaration  of  deceased  prior  to  day  of 
killing,  on  being  warned  by  a  friend 
that  he  had  better  keep  away  from 
defendant's  house,  that  he  could  shoot 
about  as  quick  as  accused,  should 
have  been  admitted  to  show  animus 
of  deceased,  it  appearing  that  deceased 
reached  for  his  pistol,  upon  being 
asked  by  accused  where  he  had  been 
the  night  before,  the  evidence  show- 
ing that  deceased  had  attempted  to 
enter  the  bedroom  of  defendant's 
daughter  on  such  night.  9  App.  599 
(2)   (71  S.  E.  1021). 

Enumerated  instances  are  those  men- 
tioned in  sections  70  to  73,  inclusive. 
64/468. 

Equity  of  the  criminal  law,  this  section 
was  intended  to  supply,  and  to  cover 
those  cases  where  the  law,  by  reason 
of  its  universality,  is  deficient.  9  App. 
599,  605  ,(71   S.   E.  1021). 

Husband  and  wife:  If  one  kills  another 
who  is  undertaking  seduction  of  wife, 
under  circumstances  of  gross  and  di- 
rect aggravation,  jury  should  find 
whether    killing    within    this   section. 


29/724;  91/733  (17  S.  E.  990).  Killing 
of  one  in  act  of  adultery  with  wife, 
within  this  section.  70/825;  134/264 
(67  S.  E.  816).  After  act  of  adultery 
with  wife,  or  after  attempt  to  de- 
bauch wife,  husband  not  justified  in 
killing.  88/402  (14  S.  E.  560);  91/720 
(18  S.  E.  987);  111/141,  142  (36  S.  E. 
607).  Report  that  deceased  made  in- 
decent proposals  to  wife,  not  justify 
killing.  50/556.  Killing  must  be  to 
prevent  new  act  of  adultery  with  wife, 
and  danger  must  be  urgent  and  press- 
ing. 81/444  (7  S.  E.  641);  88/402  (14 
S.  E.  560);  91/720  (18  S.  E.  987); 
91/271  (1)  (18  S.  E.  298).  One  against 
whose  wife,  an  offense,  no  matter  how 
heinous,  has  been  committed,  cannot 
in  law  be  justified  "in  taking  venge- 
ance in  his  own  hands  and  in  delib- 
erately seeking  out  and  following  up 
the  wrongdoer  and  slaying  him." 
102/365,  367  (30  S.  E.  903);  109/150, 
153  (34  S.  E.  353).  One  engaged  in 
act  of  adultery  with  wife  has  right  of 
self-defense  against  assault  of  hus- 
band who  knew  of  adulterous  relation 
and  laid  trap.  &1/729  (17  S.  E.  990). 
In  case  of  shooting  another  for  de- 
bauching of  affianced  wife,  judge  may 
submit  to  jury  question  whether  kill- 
ing within  this  section.  90/473  (16  S. 
E.  102).  Upon  the  trial  of  one  ac- 
cused of  murder,  who,  in  his  state- 
ment to  the  jury,  admitted  commit- 
ting the  homicide,  and  set  up  nothing 
by  way  of  justification  or  mitigation, 
other  than  that  the  person  killed,  sev- 
eral years  prior  to  the  homicide,  had 
grossly  insulted  the  wife  of  the  ac- 
cused, and  that  the  accused  was  in- 
sane at  the  time  of  the  homicide,  it 
was  not  error  for  the  court  to  refuse, 
upon  written  request  of  counsel  for 
the  accused,  to  give  in  charge  to  the 
jury  the  provisions  of  this  section. 
137/86,  87  (4)  (72  S.  E.  949).  Where 
one  takes  life  of  another  who  at- 
tempts to  seduce  wife,  it  is  for  jury 
to  say  whether  homicide  justifiable. 
7  App.  732  (2)  (68  S.  E.  56).  Un- 
chastity  of  wife,  no  justification  for 
her  homicide  by  husband.  128/67  (3) 
(57  S.  E.  227).  There  being  no  evi- 
dence of  attack  by  deceased  to  pre- 
vent adultery,  error  to  give  State 
benefit  of  that  theory  in  charge. 
131/593  (62  S.  E.  1036).  Husband  slay- 
ing wife   found  in   company  of  para- 
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mour,  under  facts  here,  could  not 
have  been  acquitted  on  ground  that 
homicide  justifiable.  135/684  (2)  (70 
S.  E.  245).  Charge  on  right  of  ac- 
cused to  protect  and  defend  virtue  of 
his  wife,  in  language  of  statute, 
proper.  11  App.  762  (5)  (76  S.  E. 
102). 

Murder,  this  section  does  not  mean  that 
we  have  no  law  as  to,  and  that  in 
every  case  conviction  depends  upon 
enlightened  conscience  of  jury.  51/303. 

Parent  and  child:  If  one  assaulted  by 
father  in  revenge  for  debauchery  of 
daughter,  he  may  defend  himself 
against  such  assault.  135/656  (70  S. 
E.  329).  Where  father  learned  that 
one  who  had  been  visiting  his  minor 
daughter  was  married  man,  and  killed 
this  visitor  after  he  had  left  the  house, 
the  question  whether  the  case  came 
under  this  section  having  been  sub- 
mitted to  the  jury,  their  verdict  of 
guilty  not  disturbed.  86/108  (12  S.  E. 
205).  Homicide  reasonably  necessary 
to  prevent  commission  or  completion 
of  sexual  intercourse  with  daughter, 
justifiable.  134/264  (67  S.  E.  816). 
Sexual  intercourse  unlawfully  en- 
gaged in  by  deceased  and  daughter  of 
accused,  not  justify  killing,  yet  killing 
may  be  justified  by  showing  it  was  nec- 
essary to  prevent  further  acts  of  forni- 
cation.   9  App.  599  (1)  (71  S.  E.  1021). 


Charge  that  father  not  justified  in  kill- 
ing seducer  of  daughter  unless  neces- 
sary to  prevent  act  of  fornication 
then  and  there,  error.  Id.  See  §  74, 
catchwords  Debauchery,  Parent 

Prevention  of  some  impending  danger, 
real  or  apparent,  must  underlie  every 
case.  64/468;  88/403  (14  S.  E.  560); 
91/720  (18  S.  E.  987);  135/292  (2)  (69 
S.  E.  173),  656  (70  S.  E.  329). 

Relationship:  Where  defendant  claims 
that  killing  necessary  to  protect  life 
of  third  person,  jury  should  be  al- 
lowed to  consider  the  relationship  be- 
tween the  accused  and  such  person, 
whether  by  consanguinity  or  affinity 
or  close  friendship  or  even  the  de- 
fenselessness  of  a  person  in  danger. 
8  App.  696  (3)  (70  S.  E.  53). 

Self-defense,  section  not  applicable  to 
case  of.    7  App.  679  (2)  (67  S.  E.  834). 

Sister,  protection  of,  by  brother:  See 
Brother  and  sister. 

Uncle  and  nephew:  Under  facts  of  this 
case,  defendant  nephew  claiming  to 
have  shot  in  defense  of  an  uncle, 
court  should  have,  by  appropriate  in- 
structions, allowed  the  jury  to  pass 
upon  the  question  whether  the  killing 
was  one  of  those  instances  "which 
stand  upon  the  same  footing  of  rea- 
son and  justice  as  those  enumerated" 
in  section  74.  139/104,  107  (76  S.  E. 
748). 


§  76.  (§  76.)  Justifiable  homicide  not  punished.  The  homicide  ap- 
pearing to  be  justifiable,  the  person  indicted  shall,  upon  the  trial,  be  fully 
acquitted  and  discharged. 

Cobb,  785. 


Charge  of  this  section  held  not  author- 
ized by  evidence.  137/86  (4-b)  (72  S. 
E.  949).  Judge  was  not  bound  to  read 
this  section,  having  in  his  general 
charge  instructed  the  jury  as  to  the 
form  of  their  verdict,  and  as  to  the 
effect  of  finding  that  the  killing  was 
justifiable.  118/198  (4)  (44  S.  E.  985). 
Error  to  fail  to  charge  this  section, 
where  charge  consisted  merely  of 
reading  to  the  jury  the  sections  re- 
lating to  murder,  voluntary  man- 
slaughter,    and     justifiable    homicide. 

6  Ga  Code— 7 


102/684,  685  (28  S.  E.  284).  Where 
the  court  charges  the  jury  that  if  they 
find  the  contention  of  defendant  that 
he  was  justified,  to  be  true,  they  must 
return  verdict  of  not  guilty,  failure 
to  charge  this  section  no£  error. 
120/162,  166  (47  S.  E.  516).  Failure 
to  give  this  section  in  charge,  not  er- 
ror where  court  fully  instructs  jury 
as  to  law  of  justifiable  homicide  and 
its  effect  upon  verdict.  136/231  (4) 
(71  S.  E.  153);  121/349  (10)  (49  S.  E. 
303). 
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ARTICLE  2. 

Concealing  Child's  Death,  Advising  to  Kill  Infants,  Abortion, 

and  Foeticide. 

%77.  (§  77.)  Advisers  to  kill  infants.  If  any  person  shall  counsel, 
advise,  or  direct  a  woman  to  kill  the  child  with  which  she  is  pregnant,  and 
after  she  is  delivered  of  such  child  she  kill  it,  every  such  person  so  advising 
or  directing  shall  be  deemed  an  accessory  before  the  fact  to  such  murder, 
and  shall  have  the  same  punishpient  as  the  principal. 

Cobb,  785. 

§  78.  (§  78.)  Concealment  of  child's  death.  The  constrained  pre- 
sumption arising  from  the  concealment  of  the  death  of  any  child,  that  the 
child  whose  death  is  concealed  was  therefore  murdered  by  the  mother,  shall 
not  be  sufficient  or  conclusive  evidence  to  convict  the  person  indicted  of  the 
murder  of  her  child,  unless  probable  proof  be  given  that  the  child  was  born 
alive,  nor  unless  the  circumstances  attending  it  shall  be  such  as  shall  satisfy 
the  minds  of  the  jury  that  the  mother  did  willfully  and  maliciously  destroy 
and  take  away  the  life  of  such  child. 

Cobb.  785. 

See  §  79,  catchword  Construction. 

§  79.  (§  79.)  Concealment  of  death  of  bastard  child.  If  any  woman 
shall  conceal  or  attempt  to  conceal  the  death  of  any  issue  of  her  body,  which, 
if  it  were  born  alive,  would  be  a  bastard,  so  that  it  may  not  come  to  light 
whether  it  was  murdered  or  not,  she  is  guilty  of  a  misdemeanor. 

Acts  1865-6,  p.  233.     Cobb,  785. 

Attempt  to  conceal,  charge  that  a  con-  considered  in.     122/393,  395  (50  S.  E. 

viction  could  be  had  for,  not  require  145). 

new    trial    where    indictment    charges  Quick,     death     occurring      after     stage 

and    evidence     shows    "concealment,"  known  as,  but  before  birth,  conceal- 

122/393  (3)   (50  S.  E.  145).  ment    is    indictable.      122/393    (1)    (50 

Construction    of    this    section,    sections  S.  E.  145). 
78,  80,  and  81  are  to  be  looked  to  and 

§  80.  (§  80.)  Foeticide,  how  punished.  The  willful  killing  of  an  un- 
born cKild  so  far  developed  as  to  be  ordinarily  called  "quick,"  by  any  injury 
to  the  mother  of  such  child,  which  would  be  murder  if  it  resulted  in  the 
death  of  such  mother,  shall  be  punished  by  death  or  imprisonment  for  life, 
as  the  jury  trying  the  case  may  recommend. 

Acts  1876,  p.  113. 

See  §  79,  catchword  Construction* 

§  81.  (§  81.)  Use  of  medicine,  assault  with  intent  to  murder.    Any 

jerson  who  shall  administer  to  any  woman,  pregnant  with  a  child,  any  medi- 
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cine,  drug,  or  substance  whatever,  or  shall  use  or  employ  any  instrument  or 
other  means,  with  intent  thereby  to  destroy  such  child,  unless  the  same  shall 
have  been  necessary  to  preserve  the  life  of  such  mother,  or  shall  have  been 
advised  by  two  physicians  to  be  necessary  for  such  purpose,  shall,  in  case 
the  death  of  child  or  mother  be  thereby  produced,  be  guilty  of  an  assault 
with  intent  to  murder. 
Acts  1876,  p.  113. 

See  §  79,  catchword  Construction.  show  motive.     121/187   (8)    (48  S.   E. 

Consent  of  female  and  her  purpose  to  950). 

conceal  her   shame  by  operation,  not  Previous  effort  to  commit  abortion   on 

excuse  act.    121/187  (6)  (48  S.  E.  950).  same  woman,  evidence  as  to,   admis- 

Decfaration  of  woman  as  to  pregnancy,  sible.    121/183  (1)  (48  S.  E.  949). 

admissible  to  show  motive,  knowledge  Quick,  "child,"  as  used  in  this  section, 

of    pregnancy,     and     age     of    foetus.  means   an   unborn   child   which   is,   at 

121/183  (48  S.  E.  949).  the  time  miscarriage  or  abortion  was 

Evidence    in    this    case    warranted    con-  occasioned.      105/846    (1)     (33    S.    E. 

viction.     54/403    (20   S.   E.   132).     Evi-  190);  121/183  (2)   (48  S.  E.  949).     Ac- 

dence  insufficient  to  establish  guilt  of  cused   need   not  know  that   foetus   is 

accused  beyond  reasonable  doubt  un-  "quick;"  sufficient  if  he  intend  to  kill 

der  this  section.     125/8  (53  S.  E.  767).  foetus  and  it  is  "quick."     121/187   (7) 

Illicit  relation  between  woman  and  ac-  (48  S.  E.  950). 
cused,   evidence   as   to,   admissible   to 

§  82.  (§  82.)  Abortion,  punishment  of.  Any  person  who  shall  will- 
fully administer  to  any  pregnant  woman  any  medicine,  drug,  or  substance, 
or  anything  whatever,  or  shall  employ  any  instrument  or  means  whatever, 
with  intent  thereby  to  produce  the  miscarriage  or  abortion  of  any  such 
woman,  unless  the  same  shall  have  been  necessary  to  preserve  the  life  of 
such  woman,  or  shall  have  been  advised  by  two  physicians  to  be  necessary 
for  that  purpose,  shall  be  guilty  of  a  misdemeanor. 

Acts  1876,  p.  113. 

Cited.    94/403   (20  S.  E.  132);   121/183,  186  (48  S.  E.  949),  187,  188  (48  S.  E. 

950). 


ARTICLE  3. 
Mayhem. 

§  83.   (§  83.)  Mayhem.     Mayhem  shall  consist  in  unlawfully  depriving 
a  person  of  a  member,  or  disfiguring,  or  rendering  it  useless. 

Cobb,  786.  * 
Felony,   mayhem   was   not,   at   common  law,  except  by  castration.     5/404. 

§  84.  (§  84.)  Special  instances  designated.     If  any  person  shall  un- 
lawfully, and  without  sufficient  cause  or  provocation,  cut  out  or  disable  the 
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tongue,  put  out  an  eye,  slit  or  bite  the  nose,  ear,  or  lip,  or  cut  or  bite  off  the 
nose,  ear,  or  lip,  or  castrate,  or  cut,  or  bite  off,  or  disable  any  other  limb  or 
member  of  another,  with  an  intention  in  so  doing  to  maim  or  disfigure  such 
person,  or  shall  voluntarily,  maliciously,  and  of  purpose,  while  fighting  or 
otherwise,  do  any  of  these  acts,  every  such  person  shall  be  guilty  of  may- 
hem. 

Cobb,  786. 

§  85.  (§  85.)  Cutting  out  or  disabling  the  tongue.  Cutting  out  the 
tongue,  with  the  intention,  or  voluntarily,  or  maliciously,  as  expressed  in 
the  preceding  section,  shall  be  punished  by  confinement  and  labor  in  the 
penitentiary  for  life.  Disabling  the  tongue,  with  the  intention,  or  volun- 
tarily, or  maliciously,  as  expressed  in  the  preceding  section,  shall  be  pun- 
ished by  confinement  and  labor  in  the  penitentiary  for  not  less  than  five 
years  nor  more  than  fifteen  years. 

Cobb,  786. 

§  86.  (§  86.)  Putting  out  one  eye.  Putting  out  an  eye  with  the  in- 
tention, or  voluntarily,  or  maliciously,  as  before  expressed,  in  fight  or  other- 
wise, is  a  misdemeanor. 

Cobb,  786.     Acts  1865-6,  p.  233. 

§  87.  (§  87.)  Both  eyes  or  the  only  eye.  Putting  out  the  eyes  of 
another,  or  the  eye  of  another  having  but  one  eye,  with  a  similar  intention, 
or  voluntarily,  or  maliciously,  while  fighting  or  otherwise,  shall  be  punished 
by  confinement  and  labor  in  the  penitentiary  for  life. 

Cobb,  786. 

§  88.  (§88.)  Slitting  or  biting  the  nose.  Slitting  or  biting  the  nose, 
ear,  or  lip  of  another,  with  the  intention,  or  voluntarily,  or  maliciously,  as 
before  expressed,  while  fighting  or  otherwise,  is  a  misdemeanor. 

Cobb,  786.     Acts  1865-6,  p.   233. 

§  89.  (§  89.)  Cutting  or  biting  off  the  nose,  ear,  or  lip.  Cutting  or 
biting  off  the  nose,  ear,  or  lip  of  another,  with  the  intention,  or  voluntarily, 
or  maliciously,  as  before  expressed,  while  fighting  or  otherwise,  is  a  misde- 
meanor. 

Cobb,  786.     Acts  1865-6,  p.   233. 

§  90.  (§  90.)  Castration.  Castrating  another,  with  the  intention,  or 
voluntarily,  or  maliciously,  as  before  expressed,  while  fightirfg  or  other- 
wise, shall  be  punished  with  death;  but  the  punishment  may  be  commuted 
in  conformity  with  the  provisions  of  section  63  of  this  Code. 

Cobb,  786.     Acts  1866,  p.  150. 

Felony,   mayhem  was   not,  at  common    law,  except  by  castration.     5/404. 
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§  91.  (§  91.)  Wounding  in  a  less  degree.  Willfully  and  maliciously 
injuring,  wounding,  or  disfiguring  the  private  parts  of  another,  with  the 
intention  aforesaid,  whilst  fighting  or  otherwise,  which  injuring,  wounding, 
or  disfiguring  do  not  amount  to  castration,  shall  be  punished  by  confinement 
and  labor  in  the  penitentiary  for  not  less  than  five  years  nor  longer  than 
fifteen  years. 

Cobb,  786. 


Female,  private  parts  of,  protected  by 

this  section.     80/810   (7  S.  E.  209). 
Indictment  need   not  set  forth  the  na- 


ture and  character  of  injury  more 
specifically  than  in  the  general  words 
of  the  section.     80/810  (7  S.  E.  209). 


§  92.  (§  92.)  Other  mayhems.  Cutting  or  biting  off,  or  disabling  any 
limb  or  member  of  another,  not  hereinbefore  designated,  with  the  intention, 
or  voluntarily,  or  maliciously,  as  before  expressed,  while  fighting  or  other- 
wise, is  a  misdemeanor. 

Cobb,  786,  787.     Acts  1865-6,  p.  233. 


§  93.  (§  93.)  Definition. 
forcibly  and  against  her  will. 
Cobb,  787. 
§  343  (a). 


"Against  her  will"  is  synonymous  with 
"without  her  consent."  119/418  (46  S. 
E.  671);  and  see  138/814  (1)  (76  S.  E. 
379). 

Age  of  victim,  where  no  question  raised 
as  to,  failure  of  court  to  instruct  jury 
that  burden  upon  State  to  show  that 
victim  had  not  reached  age  of  puberty 
was  not  error.  133/433  (l)  (66  S.  E. 
251).    See  Consent,  Witness. 

Assault  with  intent  to  rape,  unnecessary 
to  charge  as  to,  where  consummation 
was  shown.  87/579  (13  S.  E.  690); 
73/107.  Verdict  may  be  for  assault 
with  intent  to  commit  rape,  on  an  in- 
dictment for  rape.  14/55;  11/226. 
To  sustain  verdict  of  assault  with  in- 
tent to  rape,  evidence  should  be  as 
clear  as  to  convict  of  rape,  so  that 
verdict  of  assault  in  rape  prosecution 
not  sustained  by  evidence  of  improper 
exposure    of   female   patient's   person 


ARTICLE  4. 

Rape. 
Rape  is  the  carnal  knowledge  of  a  female, 


by  her  doctor,  under  false  statements 
of  the  necessity  therefor.  72/191  (1). 
Where  indictment  was  for  rape,  and 
that  issue  alone  was  tried,  it  was 
hardly  fair  to  defendant  to  charge  and 
press  upon  the  jury  law  to  the  effect 
that  they  might  find  a  verdict  of  guilty 
of  an  assault,  if  the  defendant  was  a 
physician  and  wrongfully  exposed  the 
person  of  a  female  patient.  72/191 
(2-a).  Verdict  for  assault  with  intent 
to  rape  unwarranted  where  evidence 
conclusive  that  carnal  knowledge  real- 
ized. 62/558.  Though  the  person 
outraged  swears  that  the  rape  was 
committed,  yet  where  an  attempt  is 
made  to  impeach  her  testimony,  and 
her  age  and'  the  circumstances  sur- 
rounding the  criminal  act  render  her 
testimony  doubtful,  the  jury  may  dis- 
regard it  and  find  accused  guilty  of  an 
assault  with  intent  to  rape,  there  be- 
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ing  overwhelming  evidence  of  such 
assault.  68/760  (4).  See  §  98  and 
notes. 

Character  of  female  not  determine  guilt 
or  innocence;  weight  of  proof  must 
be  looked  to.  42/473.  Unchaste  char- 
acter of  woman  before  alleged  offense, 
admissible  as  bearing  on  both  her 
credibility  as  witness  and  question  of 
consent.     114/518  (40  S.  E.  731). 

Charge,  refusal  to,  on  heinousness  of 
crime  and  difficulty  of  defending 
against  accusation  therefor,  not  ground 
for  new  trial.  128/102  (2)  (57  S.  E. 
353).  Charge  here  held  not  erroneous 
as  argumentative.  125/266  (2)  (54  S. 
E.  168).  Charge*  of  remark  of  Lord 
Hale  as  to  difficulty  of  defense  im- 
proper, though  it  may  be  used  in  argu- 
ment. 119/746  (3)  (47  S.  E.  370). 
S*ee  Age,  Assault  with  intent  to  rape, 
Consent,  Credibility,  Evidence,  Fear, 
Race  and  social  standing. 

"Clothes  she  had  on  at  the  time,"  testi- 
mony that  they  were  shown  some 
time  after  alleged  offense  committed 
to  witness  by  person  upon  whom 
crime  alleged  to  have  been  committed, 
not  admissible.  97/792  (2)  (25  S.  E. 
676). 

Complaint,  fact  that  female  made,  soon 
after  alleged  injury  may  be  proved, 
but  particulars  of  complaint  may  not. 
11/226;  97/792  (1)  (25  S.  E.  676). 
Statements  of  infant  under  ten  years 
to  her  mother  immediately  after  in- 
fliction of  injury  admissible  as  part  of 
res  gestae.  55/303.  Complaint  at  first 
opportunity  by  female  admissible  in 
evidence,  but  particulars  of  such  com- 
plaint cannot  be  shown.  97/792  (1) 
(25  S.  E.  676).  Particulars  of  com- 
plaint of  injured  female  not  admissi- 
ble, unless  part  of  res  gestae;  fact  of 
complaint  admissible,  to  rebut  infer- 
ence of  consent.  7  App.  398  (1,  3)  (66 
S.  E.  1023).  Corpus  delicti,  venue, 
time,  explanation  as  to  condition  of 
clothing,  bruises,  etc.,  are  such  partic- 
ulars. Id.  398  (2).  Delay  in  making: 
See  Delay. 

Compromise,  may  be  shown  that  offer 
to,  made  and  accepted.  55/303.  Er- 
ror to  refuse  to  allow  accused's  coun- 
sel to  question  alleged  victim  as  to 
effort  by  her  to  effect  compromise. 
106/432  (32  S>.  E.  348);  and  see  99/704 
(26   S.   E.   760). 


Consent  finally  yielded,  rape  not  com- 
mitted, though  physical  force  used. 
101/547  (1)  (29  S.  E.  424).  Not  error 
to  charge:  "There  can  be  no  rape  if 
there  was  any  kind  of  consent  of  the 
woman;  the  whole  transaction  must 
be  forcible  and  against  her  will.  I 
charge  you  that  if  the  woman  gave 
any  kind  of  consent,  it  would  not  be 
rape.  It  matters  not  how  that  con- 
sent was  obtained,  or  how  reluctantly 
that  consent  might  have  been  given, 
if  there  was  the  least  part  of  consent 
on  the  part  of  the  woman  during  the 
transaction,  then  a  person  charged 
with  rape  could  not  be  convicted  of 
rape."  12  App.  562  (4)  (77  S.  E.  892). 
On  question  of  consent,  when  female 
over  ten  years  of  age  but  immature, 
jury  may  consider  physical  and  men- 
tal development.  106/365  (34  S.  E. 
174).  Under  the  evidence  no  error  to 
instruct  the  jury  that  if  they  found 
that  defendant  had  carnal  knowledge 
of  prosecutrix  and  that  at  the  time 
she  "was  asleep  and  not  consenting, 
or  having  given  defendant  any  reason 
to  believe  she  consented,  and  the  sex- 
ual connection  was  against  her  will, 
the  jury  would  be  authorized  to  find 
that  the  act  was  one  of  rape.  Carnal 
knowledge  of  a  woman  while  she  is 
asleep  and  unconscious  of  the  act,  and 
her  body  being  penetrated  before  she 
wakes,  would  be  against  her  will  and 
without  her  consent,  and  would  con- 
stitute the  offense  of  rape,  unless  she 
had  given  the  party  charged  with  the 
rape  some  reason  to  believe  that  she 
consented  to  the  act."  138/814  (1)  (76 
S.  E.  379).  Jury  should  determine 
whether  child,  eleven  years  old,  could 
feel  desire  and  did  consent.  62/560. 
Charge  that  if  jury  found  child,  be- 
tween ten  and  eleven,  incapable  of 
consent,  without  also  charging  that  if 
she  was  capable  and  did  consent,  de- 
fendant should  be  acquitted,  error. 
95/475  (20  S.  E.  247).  Child,  under 
ten  years,  cannot  consent  so  as  to  re- 
but presumption  of  force.  11/227; 
55/303;  56/36.  Opposition  by  mere 
words  is  not  enough;  there  must  be 
actual  resistance.  99/699,  700  (27  S. 
E.  755).  Charge  as  follows:  "It  is  no 
excuse  that  -  the  woman  be  lewd  or 
unchaste.  The  crime  of  rape  may  be 
committed     on    the    most    abandoned 
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and  depraved  strumpet.  Yet,  in  de- 
termining whether  or  not  the  inter- 
course was  by  consent  or  against  the 
will  of  the  female,  the  jury  should 
take  into  consideration  all  evidence 
relating  to  the  character  of  the  female 
for  chastity  or  want  of  chastity,"  was 
proper.  119/746  (5),  750  (47  S.  E. 
370).  See  Against  her  will,  Character, 
Force,  Reluctance,  Threats,  Unsound 
mind. 
Corroboration  of  evidence  of  female  al- 
leged to  have  been  raped,  essential  to 
convict  (two  justices  dissenting). 
120/433,  435  (48  S.  E.  180),  criticised 
2  App.  42  (58  S.  E.  327);  and  see 
42/481;  77/705;  99/699  (27  S.  E.  755). 
Charge  here  not  erroneous  as  inform- 
ing jury  that  woman's  testimony  was 
corroborated  by  circumstances.  125/266 
(2)  (54  S.  E.  168).  On  trial  of  a  fa- 
ther for  raping  his  daughter,  letters 
from  accused  to  the  daughter,  written 
while  incarcerated  on  that  charge,  stat- 
ing that  his  freedom  depended  on  her 
action,  and  pleading  for  the  withdrawal 
of  the  charge  against  him,  and  which 
contained  no  protestation  of  inno- 
cence or  denial  of  the  charge,  tended 
to  corroborate  the  daughter,  and  were 
admissible.  138/624  (2)  (75  S.  E.  651). 
Evidence  here  was  sufficient  to  au- 
thorize verdict  of  guilty,  prosecutrix 
having  testified  to  the  commission  of 
the  crime,  and  there  being  evi- 
dence tending  to  corroborate  her,  in- 
cluding evidence  of  a  complaint  by 
her  to  her  mother  of  an  improper 
proposal  to  her  by  defendant,  her  own 
father,  followed  by  a  severe  whip- 
ping from  him,  and  evidence  that  de- 
fendant had  in  his  possession  certain 
things  sometimes  used  in  connection 
with  sexual  intercourse  and  which  she 
testified  that  he  exhibited  to  her, 
prosecutrix  also  explaining  delay  in 
reporting  the  crime  on  account  of 
former  beatings  and  repeated  threats, 
and  there  being  no  evidence  pointing 
to  any  other  man  as  having  been  in- 
timate with  her.  137/774  (2)  (74  S. 
E.  536).  No  error  in  failing  to  charge, 
without  request,  "that  accused  could 
not  be  convicted  upon  the  woman's 
testimony  alone,  however  positive  it 
may  be,  unless  her  testimony  was  cor- 
roborated by  other  evidence,"  the 
woman    alleged   to    have    been    raped 


having  testified  to  the  fact,  and  her 
testimony  having  been  corroborated 
by  other  witnesses.  138/370  (3)  (75 
S.  E.  253). 

Credibility  of  prosecutrix,  charge  that 
jury  must  determine,  from  her  con- 
duct in  reporting  occurrence  promptly 
and  from  the  reasonableness  of  her 
story  as  shown  by  circumstances  un- 
der which  act  alleged  to  have  been 
committed  and  by  signs  of  injury  to 
her  person  as  well  as  by  flight  of  ac- 
cused, not  prejudicial  to  accused  here. 
132/546  (1)  (64  S.  E.  653).  Charge 
that  one  mode  of  impeachment  is  by 
proof  of  general  bad  character,  or  by 
proof  of  lewdness,  and  also  that 
among  pertinent  matters  to  be  de- 
termined by  the  jury  was  "whether 
or  not  the  female  was  a  woman  of 
good  character  as  to  chastity,"  suffi- 
ciently charged  the  jury  that  evi- 
dence of  prosecutrix's  lewdness 
could  be  considered  as  affecting  her 
general  credibility.  119/746,  750  (47  S. 
E.  370).  Prosecutrix  may  be  im- 
peached by  proof  of  bad  repute  as  to 
lewdness,  but  not  by  evidence  of  spe- 
cific acts.     119/746  (1)   (47  S.  E.  370). 

Delay  in  making  complaint  of  assault 
and  in  instituting  prosecution  ordi- 
narily affords  ground  for  discrediting 
female,  but  may  be  explained  to  jury. 
102/656  (1)    (29  S.  E.  918). 

Evidence  here  held  not  sufficient  to  con- 
vict, it  appearing  that  prosecutrix  pre- 
pared for  the  act  by  removing  one  of 
her  garments,  made  no  opposition  ex- 
cept by  words,  and  made  no  complaint 
thereafter.  99/699  (27  S.  E.  755).  The 
presence  in  an  adjoining  room  of  a 
woman  who  was  the  aunt  of  the  fe- 
male and  the  wife  of  the  accused,  fail- 
ure to  make  outcry,  repetition  of  the 
sexual  act  at  the  same  place  and  un- 
der the  same  circumstances,  failure  to 
'  make  complaint,  and  the  birth  of  a 
child  in  due  season,  were  all  circum- 
stances tending  to  negative  the  claim 
of  the  female  that  the  offense  was 
rape.  12  App.  562  (2)  (77  S.  E.  892). 
Testimony  of  child,  nine  years  old, 
that  defendant  had  raped  her,  sup- 
ported by  circumstances  testified  to 
by  girl's  father,  mother,  uncle  and 
brother,  and  by  a  physician,  held  suffi- 
cient to  sustain  verdict  of  guilty. 
91/10   (16  S.   E.   378).     Circumstances 
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affecting  testimony  of  female  and 
rules  to  be  observed.  3/420;  14/56; 
42/481;  49/185;  77/706.  Error  to 
charge  that  if  jury  believe  testimony 
of  female  they  must  convict.  83/367 
(9  S.  E.  783).  See  Character,  Clothes, 
Complaint,  Compromise,  Consent, 
Corroboration,  Credibility,  Delay, 
Identity,  Penetration. 

Fear  of  death  or  duress,  charge  as  to 
yielding  because  of,  not  warranted  by 
evidence  here.  119/746  (4)  (47  S.  E. 
370). 

Force,  even  if  such  is  used  as  would 
ordinarily  overcome  power  of  resist- 
ance, if  conscious  and  voluntary  con- 
sent given,  rape  not  committed. 
101/547  (29  S.  E.  424).  See  Consent, 
Threats. 

Fornication,  may  not  be  verdict  for,  under 
indictment  for  rape.     60/381;  77/515. 

Identity  of  criminal,  State  must  prove 
beyond  reasonable  Joubt.  73/107. 
Evidence  as  to,  here  sufficient  though 
prosecutrix  might  have  been  mis- 
taken.   87/579  (13  S.  E.  690). 

Indictment  is  good  if  it  shows  the  sex 
without  using  the  term  "female." 
5a/50.  Though  indictment  does  not 
so  allege,  it  may  be  proved  that  fe- 
male is  under  .10  years  of  age.    55/304. 

Penetration,  actual,  must  be  proved  ei- 


ther by  direct  or  indirect  testimony. 
65/731.  Slight,  sufficient.  54/440; 
77/706. 

Prostitute  though  prosecutrix  was,  con- 
viction here  upheld.  65/525.  See  Con- 
sent 

Race  and  social  standing  of  defendant 
and  prosecutrix,  refusal  to  charge  as 
to  difference  in,  not  error,  there  be- 
ing ro  evidence  thereof.  138/370  (2) 
(75  S.  E.  253). 

Reluctance  on  part  of  woman,  does  not, 
of  itself,  constitute  the  act  rape. 
110/150  (6)  (35  S.  E.  161).  See  Con- 
sent. 

Resistance  by  female:     See  Consent. 

Threats  of  serious  bodily  harm  may  be 
sufficient  to  overthrow  will  of  woman 
and  no  actual  force  necessary.  126/753 
(5)   (55  S.  E.  1025). 

Unsound  mind,  when  female  is  of, 
whether  consent  possible,  depends  on 
degree  and  character  of  such  infirm- 
ity. 2  App.  730,  732  (59  S.  E.  20). 
Sexual  intercourse  with  imbecile  fe- 
male incapable  of  exercising  any  judg- 
ment, is  rape,  though  no  resistance 
offered.     119/418  (1)   (46  S.  E.  671). 

Verdict  of  assault  with  intent  to  rape: 
See  Assault  with  intent  to  rape. 

Witness,  child  six  years  old,  alleged  to 
be  victim  of  rape,  incompetent    76/76. 


§  94.  (§  94.)  Punishment.  The  crime  of  rape  shall  be  punished  with 
death,  unless  the  defendant  is  recommended  to  mercy  by  the  jury,  in  which 
case  the  punishment  shall  be  the  same  as  for  an  assault  with  intent  to  com- 
mit a  rape. 

Cobb,  787.     Acts  1866,  p.  151. 
§  98. 


ARTICLE  5. 


Assaults,  and  Assault  and  Battery. 

§  95.  (§  95.)  Definition  of  assault.    An  assault  is  an  attempt  to  com- 
mit a  violent  injury  on  the  person  of  another. 
Cobb,  787. 

Cited.    138/826,  832  (76  S.  E.  353).  Battery,   evidence   showing   only   inten- 
Assault    and   battery:      See    §    102  and  tion   to    commit,    error,    on    trial    for 
notes.  simple     assault,    to    instruct    jury    to 
Attempt  to  make   an   assault,   no  such  convict  if  accused   intended   to   corn- 
crime  as.    53/205.    See  Intent  mit   a   violent   injury.     99/38    (1)    (26 
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S.  E.  748).    See  §  102  and  notes. 

Indictment  accusing  defendant  of  kill- 
ing and  murdering  deceased,  included 
charge  of  an  attempt  to  commit  a 
violent  injury  on  person  of  another, 
which  constitutes  an  assault.  126/545 
(55  S.  E.  475).  Indictment  alleging 
that  defendants  did  unlawfully  as- 
sault A.,  and  did  threaten  to  do  vio- 
lence to  him,  did  curse  and  abuse  him, 
did  violently  and  unlawfully  attempt 
to  stop  the  wagon  which  A.  was  then 
driving,  the  same  being  an  attempt  on 
the  part  of  said  defendants  to  commit 
a  violent  injury  on  the  person  of  A., 
and  being  prevented  from  committing 
such  injury  by  the  presence  and  en- 
treaty of  another,  did  not  show  that 
an  assault  was  actually  committed. 
7  App.  206  (66  S.  E.  395). 

Intent  or  attempt  to  commit  violent  in- 
jury not  proved,  conviction  illegal. 
99/203  (25  S.  E.  681).  Intent  to  com- 
mit violent  personal  injury  coupled 
with  attempt,  constitutes  this  offense; 
therefore,  to  shoot  in  direction  of  an- 
other only  "to  Muff  or  scare  him," 
not  to  hit  him,  does  not,  without 
more,  constitute  assault  (one  dissent- 
ing). 4  App.  167  (1)  (60  5.  E.  1033); 
s.  c,  4  App.  849  (62  S.  E.  565).  Inten- 
tion to  strike  with  stick,  and  apparent 
ability  to  do  so  whether  simple  as- 
sault, question  for  jury.  99/38  (2)  (26 
S.  E.  748).     See  Shooting. 

Jury,  questions  for:  See  Intent,  Strik- 
ing distance. 

Justification,  defendant  cannot  show  as, 
that  prior  to  assault,  prosecutor  had 

§  96.  (§  96.)  Punishment.     A  bare  assault  is  a  misdemeanor. 

§  97.  (§  97.)  Assault  with  intent  to  murder.  An  assault  with  in- 
tent to  murder,  by  using  any  weapon  likely  to  produce  death,  shall  be 
punished  by  imprisonment  and  labor  in  the  penitentiary  for  not  less  than 
two  years  nor  longer  than  ten  years. 

Cobb,  788,  789. 
§  114. 


committed  injury  on  person,  property, 
or  family  of  defendant.  2  App.  734 
(59  S.  E.  24).    See  Raising  stick. 

Preparation,  accompanied  by  threats 
and  profanity,  not  assault.  114/77  (39 
S.  E.  871).  Preparation  to  commit  an 
injury,  unaccompanied  by  a  physical 
effort  to  do  so,  is  not  an  assault. 
95/481   (20  S.   E.  495). 

Raising  stick  with  threat  to  use  it,  not 
constitute  assault,  the  facts  justify- 
ing such  act.    127/42  (55  S.  E.  1045). 

Riot,  fact  that  person  also  guilty  of,  in 
committing  assault,  not  render  convic- 
tion for  assault  illegal.  9  App.  300  (2) 
(70  S.  E.  1124). 

Self-defense:  Regardless  of  character 
of  place,  one  may  protect  himself 
against  assault,  provided  he  does  not 
exceed  proper  measure  of  resistance. 
10  App.  830  (1)   (74  S.  E.  440). 

Shooting  at  house,  with  knowledge  that 
prosecutor  therein  and  with  inten- 
tion to  injure  or  frighten  him,  suffi- 
cient to  characterize  act  as  assault.  9 
App.  300  (2)  (70  S.  E.  1124).  Shoot- 
ing at  another,  at  distance  of  twenty 
steps,  with  gun  loaded  with  powder 
only,  is  an  assault.    61/582. 

Striking  distance,  question  as  to  whether 
three  and  one-half  feet  was,  under 
circumstances  of  case  for  jury. 
118/750  (45  S.  E.  620). 

Threat  or  menace,  sufficient  to  consti- 
tute an  assault,  if  accompanied  by  ap- 
parent attempt  to  commit  an  injury. 
5  App.  482  (1)  (63  S.  E.  570).  See 
Preparation,  Raising  stick. 


Accomplice,  one  is,  who  was  present 
and  attempting  to  strike  when  the 
other  struck  the  blow.    21/221. 

Arrest,  assault  committed  in  resisting,  if 
with  deadly  weapon,  and  official  char- 
acter known  to  accused,  is  prima  facie 
this  offense.  75/842;  66/755.  Otherwise, 
if  defendant  did  not  know  of  official 


character.  79/768  (4  S.  E.  318).  De 
facto  officer  is  und«r  protection  of 
the  law.  89/446  (15  S.  E.  533).  As- 
sault to  prevent  illegal  arrest  prima 
facie  not  this  offense.  91/204  (18  S. 
E.  305);  3  App.  146  (1)  (59  S.  E.  435); 
and  see  124/297  (52  S.  E.  283).  Offi- 
cer making  arrest  for  crime  commit- 
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ted  in  his  presence,  evidence  showing 
that  accused  shot  him  with  intent  to 
kill,  verdict  of  guilty  of  assault  to 
murder  not  disturbed.  124/28  (2)  (52 
S.  E.  78).  Evidence  held  to  author- 
ize charge  on  the  subject  of  resistance 
by  the  accused  to  an  arrest  which 
the  prosecutor  was  attempting  to 
make;  instructions  upon  this  subject 
were  in  accordance  with  the  law.  12 
App.  220  (76  S.  E.  1078).  Where  a 
person  sought  to  be  arrested  fired  at 
the  officer  with  a  pistol,  was  indicted 
for  assault  with  intent  to  murder,  and 
upon  the  trial  testimony  was  intro- 
duced to  the  effect  that  both  parties 
fired,  though  it  was  an  issue  of  fact  as 
to  who  fired  first,  it  was  error  to  charge: 
"If  you  find  it  would  not  be  a  case  of 
murder  had  death  ensued,  you  will 
find  (the  accused)  guilty  of  shooting 
at  another,"  such  charge  being  er- 
roneous in  that  it  omitted  altogether 
all  questions  of  justification  on  the 
part  of  the  accused.  99/12  (2)  (25  S. 
E.  608).  Although  the  arrest  of  one 
accused  or  suspected  should  be  il- 
legal or  a  search  of  his  property  or 
person  by  the  officer  should  be  unau- 
thorized, this  would  not  justify  the 
accused  in  shooting  the  officer,  not  to 
prevent  such  arrest  or  search,  but 
after  the  arrest  had  been  made  and 
the  search  voluntarily  submitted  to 
or  tendered.  30/426  (3).  When  the 
defense  relied  on  for  shooting  at  an 
officer  is,  that  the  arrest  was  illegal 
and  unauthorized,  any  fact,  circum- 
stances or  information  on  which  the 
officer  acted  in  making  the  arrest,  is 
admissible,  not  as  proof  of  the  facts, 
but  as  evidence  that  the  officer,  in 
making  the  arrest,  did  so  on  reason- 
able  ground  of  suspicion.     30/426  (6). 

Assault  and  battery,  indictment  charg- 
ing assault  with  intent  to  murder 
may  warrant  verdict  for.  12/350; 
55/319;  74/431;  77/767.  Where  de- 
fendant was  convicted  of  assault  and 

•  battery  only,  errors  in  instruction 
were  immaterial.  11  App.  804  (1) 
(76  S.  E.  391).    See  Simple  assault 

Blow  with  fist,  error  to  charge  that  one 
cutting  with  knife  in  answer  to,  is 
guilty  of  assault  with  intent  to  mur- 
der.    114/90   (2)    (39  5.   E.  909). 

Charge  that  all  essentials  of  murder, 
save  killing,  must  exist,  sufficient, 
without   giving    definition    of   murder, 


when  the  charge  is  so  full  as  to  the 
necessary  ingredients  of  the  offense 
as  that  jury  coull  not  have  been  mis- 
led. 7  App.  848  (1)  (68  S.  E.  343). 
Charge  should  embrace  only  that 
part  of  the  law  of  homicide  made  ap- 
plicable by  the  facts.  35/241;  73/577; 
86/70  (12  S.  E.  174);  68/570.  And 
should  embrace  all  which  is  appli- 
cable. 54/157;  51/402,  429;  63/693; 
80/759  (7  S.  E.  140);  60/284;  90/138 
(15  S.  E.  672).  Testimony  for  State 
showing  assault  with  intent  to  mur- 
der, and  statement  of  defendant  show- 
ing self-defense,  doubted  whether 
accused    was    entitled    to    charge    on 

*  theory  of  his  right  to  resist  illegal 
arrest.  10  App.  463  (73  S.  E.  685). 
An  instruction  that  "to  constitute  the 
offense  of  assault  with  intent  to  mur- 
der, there  must  be  made  an  assault 
by  one  person  upon  another,  with  a 
weapon  likely  to  produce  death,  in 
the  "manner  used,  the  assault  must  be 
actuated  by  malice,  either  express  or 
implied,  and  made  by  a  person  mak- 
ing, the  assault  with  the  specific  in- 
tent to  kill  the  person  assaulted,"  is 
not  error,  either  for  the  reason  that 
it  tended  to  confuse  the  jury  or  for 
any  other  reason.  11  App.  150  (2) 
(74  S.  E.  901).  Charge  to  jury,  "If 
you  find  that  defendant  assaulted  and 
wounded  party  alleged  to  have  been 
assaulted  and  wounded,  and  assaulted 
with  weapon  likely  to  produce  death, 
and  it  was  done  with  malice — that  is, 
there  was  specific  intent  to  take  human 
life  without  justifying  or  mitigating 
circumstances — and  you  believe  such 
to  have  been  established  by  the  evi- 
dence, and  as  to  whether  or  not  there 
was  malice  at  time  of  occurrence,  is 
a  question  for  you  to  determine  by 
looking  to  all  the  surrounding  facts 
and  circumstances  as  reflected  by  the 
evidence;  and  if  you  so  find  and  de- 
termine, you  would  be  authorized  to 
find  defendant  guilty  of  assault  with 
intent  to  murder,"  was  correct.  11 
App.  148  (1)  (74  S.  E.  846).  See  Ar- 
rest, Assault  and  battery,  Intent,  Jus- 
tifiable homicide,  Malice,  Murder,  Mu- 
tual intent,  Overt  act,  Pointing  pistol, 
Recommendation,  Self-defense,  Shoot- 
ing at  another,  Simple  assault,  Stab- 
bing, Superior  physical  strength. 

Circumstantial  evidence,  that  shot  found 
next  day  in  gun  of  accused  same  as 
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those  used,  admissible.  57/102.  A  con- 
viction of  assault  with  intent  to  mur- 
der on  circumstantial  evidence  may  be 
had  although  no  particular  motive 
for  the  commission  of  the  offense  is 
apparent  to  the  jury,  and  although 
they  may  be  unable  to  determine 
from  the  evidence  what  his  motive 
really  was.  89/807  (4)  (15  S.  E. 
743).  Tracks,  in  connection  with 
other  evidence,  held  to  sustain  ver- 
dict.    12  App.  810,  811   (78  S.  E.  477). 

Conspiracy,  where  several  are  charged, 
and  one  on  trial,  need  not  be  proved. 
60/284.  Facts  here  authorized  charge 
as  to  conspiracy.     61/182. 

Declarations  of  defendant,  made  sub- 
sequent to  commission  of  offense,  ad- 
missible   to    show    hatred.     51/429. 

Evidence  that  defendant  fired  into 
house  where  A,  B,  C,  and  D  were  liv- 
ing, and  that  one  shot  came  near  B 
and  another  within  eighteen  inches 
of  A,  sufficient  to  convict  of  assault 
to  murder  A.  119/305  (6)  (46  S.  E. 
436).  Verdict  here  supported  by 
evidence.  85/336  (11  S.  E.  619);  91/4 
(16  S.  E.  101).  Evidence  was  admis- 
sible that  immediately  after  the  as- 
sault upon  the  prosecutor,  the  per- 
sons who  committed  the  offense,  at 
about  the  same  place  and  as  a  part 
of  the  common  purpose  to  drive  the 
prosecutor,  his  wife,  and  other  ne- 
groes out  of  the  community,  assaulted 
and  beat  the  wife  of  the  prosecutor. 
11  App.  148  (74  S.  E.  905).  Evidence 
that  no  case  had  been  made  against 
defendant  in  the  mayor's  court  for 
disorderly  conduct,  growing  out  of 
his  behavior  immediately  prior  to  the 
shooting,  was  inadmissible.  10  App. 
463  (73  S.  E.  685).  See  Arrest,  Cir- 
cumstantial evidence,  Declarations, 
Intent,  Malice,  Poison,  Weapon. 
Indictment  charging  assault  with  certain 
pieces  of  iron,  but  failing  to  describe 
manner  of  assault  or  character  of 
pieces  of  iron,  lacking  in  requisite 
particularity.  124/440  (2)  (52  S.  E, 
738).  Indictment  charging  that  de- 
fendant with  a  pistol,  the  same  being 
a  weapon  likely  to  produce  death,  as- 
saulted a  named  person,  and  did  then 
and  there  shoot  and  wound  such  per- 
son with  intent  to  murder  him,  avers 
by  necessary  implication  that  the 
pistol  was  in  fact  loaded,  and  is  suffi- 


cient. 95/482  (1)  (22  S.  E.  276).  In- 
dictment alleging  that  defendant, 
"with  a  knife,  being  a  weapon  likely 
to  produce  death,  did  assault,  beat, 
cut  and  stab"  another,  with  intent  to 
murder  him,  is  sufficient.  77/772.  In- 
dictment charging  that  defendant  did 
beat,  wound  and  ill-treat  another 
with  a  certain  pistol,  which  was  a 
weapon  likely  to  produce  death,  was 
sufficient.  41/155.  See  Poison. 
Intent  to  kill  is  question  for  jury. 
114/112  (1)  (39  S.  E.  877);  90/691  (16 
S.  E.  652);  92/463  (17  S.  E.  863);  5 
App.  659  (1-b)  (63  S.  E.  806);  103/417 
(1)  (30  S.  E.  251);  106/368,  370  (32  S. 
E.  335);  4  App.  223,  226  (60  S.  E.  1072); 
10  App.  831  (1)  (74  S.  E.  553);  12  App. 

540  (1)  (77  S.  E.  879).  Intent  to  kill 
inferable  from  evidence  that  accused 
shot,  at  distance  of  few  feet,  produc- 
ing serious  wound.  9  App.  291  (2) 
(11  S.  E.  8).  Effect  of  blow  may  be 
proved  to  throw  light  upon  question 
of  intent.  21/221.  Deliberate  intent 
to  kill  must  be  shown  before  convic- 
tion under  this  section;  nature  of  in- 
strument, manner  of  use,  nature  of 
wound,  brutality  and  duration  of  as- 
sault, all  may  be  considered  with  ref- 
erence to  such  intent.  2  App.  830  (2) 
(59  S.  E.  89).  Intent  to  kill  must  be 
proved,  the  determination  of  which 
fact  is  a  question  for  the  jury,  and 
charge  that  the  defendant  may  be 
found  guilty  if  the  offense  would  have 
been  murder  had  death  resulted,  er- 
ror. 1  App.  118  (58  S.  E.  248);  2  App. 
418  (1)  (58  S.  E.  545);  and  see  125/101 
(53  S.  E.  607);  123/573  (51  S.  E.  592); 
2  App.  637  (3)   (58  S.  E.  1065);  7  App. 

541  (6)  (67  S.  E.  221).  Charge  that 
jury  consider  evidence  as  if  death  had 
resulted,  only  difference  being  that 
when  death  results  intention  to  kill 
presumed,  but  when  death  does  not 
result  intention  not  presumed,  correct. 
9  App.  291  (1)  (71  S.  E.  8).  Intent  to 
kill  may  be  inferred  from  circum- 
stances as  well  as  proved  by  direct 
evidence;  proof  of  shooting,  at  dis- 
tance of  sixty  feet,  and  producing  seri- 
ous wound  in  back  sufficient  to  show 
intent.  9  App.  232  (3)  (70  S.  E.  989). 
Indictment  charging  murder  as  hav- 
ing been  committed  "wilfully"  and  of 
"malice  aforethought,"  intent  suffi- 
ciently   indicated    and    conviction    for 
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assault  with  intent  upheld.  126/544 
(55  S.  E.  475).  Intent  not  necessarily 
or  conclusively  shown  by  use  of 
weapon  likely  to  produce  death,  in  a 
manner  likely  to  produce  death.  7 
App.  679  (3)  (67  S.  E.  834);  11  App. 
259  (2)  (74  S.  E.  1102).  There  must 
be  a  specific  intent  to  kill  at  time  of 
act.  7  App.  679  (3)  (67  S.  E.  834); 
103/417  (1)  (30  S.  E.  251);  10  App. 
831  (1)  (74  S.  E.  553).  Intent  to  kill 
never  presumed  where  death  does  not 
ensue.  125/11  (2)  (53  S.  E.  804); 
106/368,  370  (32  S.  E.  335).  Intent  to 
kill  not  shown  conclusively,  jury 
should,  by  appropriate  charge,  have 
been  given  discretion  to  determine 
whether  intent  to  kill  or  commit 
lesser  offense  existed.  7  App.  679  (3) 
(67  S.  E.  834),  744  (67  S.  E.  1048). 
Intent  to  kill  presumed  from  use  of 
weapon,  if  deadly,  and  death  results; 
if  death  does  not  result  intent  is  ques- 
tion for  jury  and  error  to  charge,  in 
such  case,  that  intent  is  presumed. 
85/131  (11  S.  E.  620);  90/691  (16  S. 
E.  652);  92/464  (17  S.  E.  863).  Evi- 
dence for  State  must  show  intent.  5 
App.  231  (3)  (62  S.  E.  1005).  Court 
having  charged  fully  as  to  specific  in- 
tent, accused  not  hurt  by  instruction 
that  if  assault  was  made  in  such  way 
that,  had  death  ensued,  killing  would 
have  been  murder,  then  jury  could 
find  assault  with  intent  to  murder. 
125/101  (1)  (53  S.  E.  607).  Error  to 
charge  that  if  defendant  cut  his  wife 
with  a  weapon  likely  to  produce 
death,  with  malice,  under  such  cir- 
cumstances as  would  have  made  him 
guilty  of  murder  had  death  ensued, 
he  would  be  guilty  of  assault  with  in- 
tent to  murder.  106/368  (32  S.  E.  335). 
Where  assault  was  by  inflicting  a 
dangerous  wound  upon  the  head  with 
a  stick,  shown  to  have  been  a  weapon 
likely  to  produce  death,  and  the  evi- 
dence disclosing  no  motive  for  the  as- 
sault, other  than  a  wicked  intention 
to  take  the  life  of  a  sleeping  man,  ver- 
dict of  assault  with  intent  to  murder 
not  wanting  in  support  as  to  existence 
of  specific  intent  to  murder.  •  59/638. 
If  it  appears  that  the  defendant  mali- 
ciously shot  the  prosecutor,  it  is  ordi- 
narily a  question  for  the  jury  whether 
he  is  guilty  of  assault  with  intent  to 
murder,  in  that  he  intended  to  kill,  or 


guilty  of  the  statutory  offense  of 
shooting  at  another,  in  that  he  in- 
tended to  inflict  a  lesser  injury.  5 
App.  659  (1-b)  (63  S.  E.  806).  A 
charge  that  in  order  to  convict,  jury 
must  believe  that  defendant  intended 
to  kill,  and  that  if  he  had  killed  he 
would  be  guilty  of  murder,  is  not  sub- 
ject to  criticism  that  it  was  erroneous 
because  the  law  does  not  imply  an 
intention  to  kill  where  there  is  no  kill- 
ing, especially  in  view  of  a  later  in- 
struction that  intention  must  be 
proved,  and  that  it  may  be  shown  by 
use  of  a  weapon  likely  to  produce 
death,  and  that  the  question  of  intent 
is  a  matter  for  the  jury  to  be  deter- 
mined from  the  evidence  and  circum- 
stances of  the  case.  12  App.  642  (77  S. 
E.  1130).  Evidence  that  pistol  was 
drawn  from  hip-pocket  but,  being 
caught  in  coat-lining,  defendant  did  not 
attempt  to  use  it,  not  sufficient  to  con- 
vict. 109/134  (34  S.  E.  286).  See  Mu- 
tual intent. 

Joint  defendants,  where  on  trial  of  one 
of,  evidence  showed  that  both  at  same 
time  assaulted  and  wounded  deceased, 
but  failed  to  show  common  intent  or 
that  death  due  to  assault  of  defendant 
on  trial,  failure  to  charge  on  assault 
to  murder  reversible  error.  13U/219 
(69  S.  E.  170).  See  Accomplice,  Prin- 
cipal in  second  degree,  Rioters. 

Jury,  intent  as  question  for:    See  Intent. 

Justifiable  homicide,  law  as  to,  need  not 
be  charged  when  evidence  supports 
no  theory  of  justification.  101/502  (29 
S.  E.  26).  On  trial  for  assault  to  mur- 
der by  shooting,  plea  of  not  guilty 
raises  defenses  that  accused  did  not 
shoot,  and  justifiable  shooting;  but  if 
shooting  admitted  and  self-defense  set 
up,  court  should  not  state  that  ac- 
cused contends  for  both  defenses.  9 
App.  820  (72  S.  E.  276).  See  Provo- 
cation, Self-defense,  Wife, 

Malice,  in  giving  wound,  may  exist  with- 
out intention  to  kill.  85/133  (11  S.  E. 
620);  92/464  (17  S.  E.  863).  Where 
dangerous  assault  without  legal  justi- 
fication, malice  will  be  presumed. 
125/11  (2)  (53  S.  E.  804).  Evidence 
for  State  must  show  malice.  5  App. 
231  (3)  (62  S.  E.  1005).  Drunkenness 
not  show  want  of  malice,  if  one  who 
is  drunk  can  form  intent  to  shoot. 
55/30.     Actual  assault  with  a  weapon 
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likely  to  produce  death  raises  pre- 
sumption of  malice.  39/31;  41/485; 
61/43.  Use  of  deadly  weapon  does  not 
of  itself  raise  presumption  of  malice.  11 
App.  259  (2)  (74  S.  E.  1102).  Where  as- 
sault is  made  with  a  deadly  weapon, 
or  a  weapon  likely  to  produce  death, 
with  a  specific  intent  to  kill,  malice 
will  be  inferred.  Specific  intent  to  kill 
unjustifiably  constitutes  legal  malice, 
whether  death  results  or  not.  11  App. 
148  (74  S.  E.  846).  Evidence  as  to 
the  conduct  and  sayings  of  the  ac- 
cused shortly  after  he  made  the  as- 
sault may  be  admissible  to  character- 
ize the  quo  animo  with  which  the 
deed  was  committed.  11  App.  804  (2) 
(76  S.  E.  391).  If  evidence  warrants, 
not  error  to  charge  on  implied  malice 
as  laid  down  in  section  62.    9  App.  291 

(3)  (71  S.  E.  8).  Evidence  of  prior 
quarrels  between  parties  and  acts  of 
violence  on  part  of  accused  admissible 
to  show  motive  and  malice.  9  App. 
300  (4)  (70  S.  E.  1124).    See  Poison, 

Manslaughter,  if  offense  would  have 
been,  had  death  resulted,  conviction 
cannot  be  had  for  assault  with  intent 
to  murder;  offense  would  be  shooting 
at  another  or  assault  and  battery.  3 
App.  146  (4)  (59  S.  E.  435).  Volun- 
tary manslaughter  properly  charged 
on  trial  for  assault  to  murder,  evi- 
dence showing  that  person  shot 
started  toward  accused,  threatening 
to  make  him  jump  from  train. 
124/100   (2)    (52  S.    E.   149). 

Murder,  circumstances  must  be  such 
that  offense  would  have  been,  if  death 
had  resulted.  5/54;  51/164,  403,  429; 
46/159;  52/88;  123/571  (1)  (51  S.  E. 
592).  Charge  that  if  jury  believed 
that  had  party  died  the  offense  would 
have  been  murder,  it  would  be  their 
duty  to  find  accused  guilty  of  assault 
with  intent  to  murder,  error.     119/564 

(4)  (46  S.  E.  846).  An  instruction  to 
the  jury  that,  "in  considering  *  ♦  * 
the  general  proposition  as'  to  guilt  of 
assault  with  intent  to  murder,  it  is 
necessary  for  you  to  consider  what  is 
murder;  because,  had  the  assault 
eventuated  in  death  and  that  death 
had  been  murder,  or  the  result 
of  this  assault  had  been  murder,  then, 
in  case  the  assault  did  not  have  that 
result,  it  would  be  an  assault  with 
intent   to    commit   murder,"    was    er- 


roneous. 12  App.  540  (1)  (77  S.  E. 
879). 

Mutual  intent  to  fight,  evidence  tending 
to  show,  though  no  mutual  blows  ex- 
changed, on  trial  for  this  offense,  not 
error  to  charge  section  73.  124/100 
(1)   (52  S.  E.  149). 

Name,  State  may  prove  that  accused 
was  known  by  one  mentioned  in  the 
proof  as  well  as  by  one  charged  in  the 
indictment.  46/269.  An  indictment 
charging  that  an  offense  was  com- 
mitted upon  a  named  person  is,  so  far 
as  relates  to  his  identity,  sufficiently 
supported  by  evidence  snowing  that 
though  his  real  name  was  different 
from  that  stated  in  the  indictment,  he 
was  as  well  known  in  the  community 
by  the  one  name  as  by  the  other. 
107/711  (1)   (33  S.  E.  418). 

Order  of  proof:  Where  it  was  proposed 
to  prove  a  previous  fight  between  the 
prosecutor  and  defendant,  two  years 
previously,  and  then  connect  the  two, 
by  continued  intermediate  threats 
and  acts  of  violence,  on  the  part  of  the 
former,  it  is  not  error  in  the  court  to 
require  of  counsel  to  begin  at  the 
offence  charged  in  the  indictment,  and 
travel  back  to  the  first  fight,  before 
that  shall  be  given  in  proof.     18/460 

Overt  act  which  will  apparently  result 
in  the  crime,  unless  interrupted  by 
circumstances  independent  of  the 
doer's  will,  is  essential.  103/417  (1)  (30 
S.  E.  251).  Charge  that  there  must 
by  some  act  toward  committing  of- 
fense, coupled  with  intent  to  kill,  not 
erroneous  for  failing  to  state  there 
must  be  some  physical  effort.  125/235 
(54  S.  E.  186). 

Passion,  if  assault  committed  in  sudden 
heat  of,  caused  by  adequate  provoca- 
tion (§  65),  accused  not  guilty  under 
this  section.    77/767. 

Peacemaker,  where  accused  struck,  with 
axe,  verdict  supported.     55/169. 

Pointing  pistol,  where  assault  by,  with 
intent  to  murder  is  charged  and  State 
asks  for  conviction  only  for  pointing 
pistol,  there  is  no  error  in  not  charg- 
ing on  assault  with  intent  to  murder. 
6  App.  805  (1)  (65  S.  E.  812).  Of- 
fense of  pointing  a  pistol  at  another 
may  be  so  included  within  the  offense 
of  assault  with  intent  to  murder  that 
one  who  is  indicted  for  assault  with 
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intent  to  murder  may  be  convicted  of 
the  lesser  offense  of  pointing  a  pistol 
at  another.  51/144;  92/470  (17  S.  E. 
693);  6  App.  208  (64  S.  E.  709).  'See 
§  349  and  notes. 

Poison,  putting  of,  into  coffee  to  be 
drunk,  is  an  assault  and  manifests 
malice.  92/36  (17  S.  E.  974).  Putting 
poison  into  well  with  intent  to  kill, 
when  victim  did  not  drink,  no  assault 

.  101/585  (28  S.  E.  920);  and  see  §  775. 
Verdict  of  assault  with  intent  to  mur- 
der by  administering  poison  sustained 
by  evidence  here.  88/257  (14  S.  E. 
578).  Indictment  charging  that  ac- 
cused with  force  and  arms  and  arsenic 
poison,  and  other  poisons  to  the  grand 
jurors  unknown,  but  all  being  weap- 
ons likely  to  produce  death,  did  make 
an  assault  with  intent  to  murder,  is 
wanting  in  due  certainty,  in  that  it 
did  not  state  how  or  in  what  manner 
accused  used  the  poison.  90/441  (1) 
(16  S.  E.  92);  but  see  92/36  (17  S.  E. 
974). 

Principal  in  second  degree  must  not 
only  aid  in  act,  but  participate  in  mur- 
derous design.  112/541  (2)  (37  S.  E. 
886). 

Provocation,  not  sufficient,  that  person 
assailed  said  that  whoever  jumped  on 
him  would  do  so  at  his  own  risk. 
28/78.  One  who  gives  provocation 
may  yet  defend  himself  from  adver- 
sary's violence,  if  such  violence 
be  disproportioned  to  provocation. 
124/25  (1)  (52  S.  E.  18).  The 
law  will  not  hold  him  guiltless 
who  creates  the  necessity  to  kill  an- 
other by  provoking  an  attack  in  or- 
der to  afford  himself  a  pretext  for 
slaying  his  assailant,  but  one  who  has 
provoked  a  difficulty  may  defend  him- 
self against  violence  on  the  part  of 
the  one  provoked,  if  the  violence 
against  which  he  defends  is  dispro- 
portionate to  the  seriousness  of  the 
provocation,  or  greater  in  degree  than 
the  law  recognizes  as  being  justifiable 
under  the  circumstances.  11  App.  150 
(5)  (74  S.  E.  901).  See  Words, 
threats,  or  menaces. 

Recommendation:  Where  the  jury  re- 
turns a  verdict  of  assault  with  intent 
to  murder,  with  a  recommendation 
that  the  accused  be  punished  as  for  a 
misdemeanor,  it  is  absolutely  within 
the     discretion     of     the     trial    judge 


whether  he  will  follow  the  recommen- 
dation, and  his  refusal  to  do  so  cannot 
be  made  the  subject  matter  of  review. 
12  App.  97  (2)  (76  S.  E.  777).  The 
trial  judge  having  instructed  the  jury 
that  if  they  found  the  accused  guilty 
generally,  he  would  be  punished  as  for 
a  felony,  "unless  by  their  recommen- 
dation he  be  punished  as  for  a  misde- 
meanor," it  was  not  error  to  fail  to 
add  that  such  recommendation  could 
be  ignored  by  the  court.  Nor  was  the 
instruction  as  given  so  misleading  as 
to  operate  to  the  prejudice  of  the 
accused.     Id.  97  (6)   (76  S.  E.  777). 

Rioters  acting  in  concert  are  all  guilty. 
89/446  (15  S.  E.  533).  If  one  whose 
premises  are  invaded  by  a  riotous 
mob,  who  lay  siege  to  his-  habitation 
and  continue  their  rioting,  shoots  into 
the  mob  and  wounds  one  of  its  mem- 
bers, he  does  not  commit  the  offense 
of  assault  with  intent  to  murder;  and 
this  is  true  irrespective  of  any  racial 
difference  between  the  parties.  10 
App.  68  (72  S.  E.  518). 

Self-defense,  fact  that  one  who  began 
quarrel  draws  pistol  not  deny  him  the 
right  to  use  it  in;  right  of  self-defense 
is  negatived,  however,  by  drawing 
pistol  with  intent  to  attack  adversary 
or  under  circumstances  calculated  to 
excite  reasonable  fears.  94/78  (19  S. 
E.  891).  To  justify  on  ground  of  self- 
defense,  accused  must  show  necessity 
to  prevent  commission  of  a  felony. 
60/609.  Self-defense  not  justify  as- 
sault, where  accused  was  responsible 
for  necessity  to  defend  by  invading  at 
the  time  of  the  assault  marital  rights 
of  the  prosecutor;  in  such  case,  he 
could  lawfully  protect  himself  only  by 
flight,  or,  certainly,  by  measures 
gentler  than  those  showing  intent  to 
kill  or  to  do  serious  injury.  66/541; 
83/744  (10  S.  E.  358).  Accused  may 
rely  upon  two  theories  of  self-defense, 
that  applicable  to  cases  of  mutual 
combat,  and  that  of  reasonable  fears 
where  there  is  no  mutual  combat.  If 
in  his  statement  to  the  jury  the  ac- 
cused relies  entirely  upon  the  latter 
theory,  it  is  error  for  the  judge,  if  he 
charges  at  all  upon  the  statement  as 
to  this  defense,  to  fail  to  charge  upon 
the  subject  of  reasonable  fears  as  a 
defense.  118/762  (3)  (45  S.  E.  619). 
The     doctrine     of     reasonable     fears 
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should  not  be  charged  when  not  au- 
thorized by  the  testimony  or  the 
statement.     87/149  (13  S.  E.  257). 

Sentence  of  five  years,  not  excessive. 
60/284. 

Shooting  at  another,  there  may  be  con- 
viction for,  under  indictment  for  as- 
sault with  intent  to  murder.  51/144; 
54/660;  70/720;  92/470  (17  S.  E.  693); 
120/167  (1)  (47  S.  E.  520);  7  App.  425 
(66  S.  E.  982);  108/772  (2)  (33  S.  E. 
632);  116/607  (4)  (43  S.  E.  32);  and 
see  120/188  (1)  (47  S.  E.  558).  Charge 
that  jury  find  defendant  guilty  of 
shooting  at  another,  if  offense  would 
not  be  murder  had  death  ensued,  er- 
roneous in  that  it  omits  all  justifica- 
tion. 99/12  (2)  (25  S.  E.  608). 
Charge  fully  presenting  defense  of 
justifiable  shooting  at  prosecutor,  ac- 
cused cannot  complain  that  judge 
stated  accused  could  not  be  found 
guilty  of  higher  offense  than  shooting 
at  another.  125/778  (1)  (54  S.  E.  692). 
Where  conviction  of  shooting  at  an- 
other is  demanded  by  evidence  in  trial 
of  one  for  assault  with  intent  to  mur- 
der, and  accused  admitted  that  he  was 
present  at  scene  of  crime,  was  drink- 
ing and  if  he  did  the  shooting,  he  did 
not  know  anything  about  it,  accused 
has  no  ground  for  complaint.  116/272 
(3)  (42  S.  E.  468),  distinguishing 
113/759  (39  S.  E.  286),  where  state- 
ment, if  true,  established  alibi.  Charge 
that  offense  would  be  assault  to  mur- 
der if  it  would  have  been  murder  had 
prosecutor  died  was  error,  but  harm- 
less where,  verdict  for  shooting  at  an- 
other was  found.  125/778  (2)  (54  S. 
E.  692).  Where,  in  the  trial  of  a  per- 
son indicted  for  the  offense  of  assault 
with  intent  to  murder  by  shooting  at 
another  with  a  deadly  weapon,  the 
evidence  authorizes  an  inference  that 
the  accused  shot  without  malice  and 
without  a  specific  intention  to  kill,  it 
is  error,  requiring  a  new  trial,  to  re- 
fuse to  charge  the  law  in  reference 
to  the  statutory  offense  of  shooting  at 
another.  11  App.  11  (74  S.  E.  554),  13 
(74  S.  E.  555).  Charge  of  shooting  at 
another  may  be  joined  in  indictment 
with  charge  of  assault  with  intent  to 
murder.  26/613;  28/395;  29/724; 
52/565.  Where,  in  the  trial  of  an  in- 
dictment charging  assault  with  intent 
to  murder  by  shooting  at  another  with 


a  pistol,  the  judge  instructed  the  jury 
generally  that  if  they  believed  ac- 
cused shot  at  the  person  named  with- 
out any  intent  to  kill,  and  not  in  his 
own  defense  or  other  circumstances 
of  justification,  he  would  be  guilty  of 
the  statutory  offense  of  shooting  at 
another,  it  was  not  error,  in  the  ab- 
sence of  a  request  so  to  do,  to  fail  to 
give  more  specific  instructions  upon 
the  law  relating  to  that  offense.  12 
App.  97  (3)  (76  S.  E.  777).  Error  in 
charge  on  voluntary  manslaughter  in 
prosecution  for  assault  with  intent  to 
murder  was  harmless,  where  the  jury 
found  the  defendant  guilty  of  shoot- 
ing at  another.  10  App.  147,  149  (75 
S.  E.  266).  There  may  be  conviction 
for  shooting  at  another,  where  words 
descriptive  of  such  offense  used  in  in- 
dictment.    108/772  (2)    (33  S.  E.  632). 

Simple  assault,  verdict  of,  may  be  found 
upon  indictment  for  assault  to  murder. 
53/206;  9  App.  300  (1)  (70  S.  E.  1124). 
Failure  to  charge  on  simple  assault 
not  error,  where  evidence  showed  as- 
sault with  intent  to  murder  or  no  of- 
fense.    125/235  (54  S.  E.  186). 

Stabbing,  charge  of,  may  be  joined  with 
charge  for  assault  with  intent  to  mur- 
der. 43/218.  Indictment  charging  as- 
sault with  intent  to  murder  may  war- 
rant verdict  of  stabbing.  77/768; 
83/378  (9  S.  E.  1051);  62/167;  51/144; 
123/571  (1)  (51  S.  E.  592).  Under  the 
evidence  here,  accused  cannot  com- 
plain of  an  omission  to  instruct  that 
he  might  be  convicted  of  the  lesser 
offense  of  "stabbing,"  for  the  charge 
of  the  court  was  more  favorable  to 
him  than  an  instruction  to  that  effe6t 
would  have  been,  in  that  the  jury  were 
instructed  that  unless  they  were  satis- 
fied that  the  assault  was  made  with 
the  specific  intent  to  kill,  the  accused 
should  be  acquitted.  12  App.  133  (1) 
(76  S.  E.  1070).     See  §  114. 

Superior  physical  strength,  charge  that 
stabbing  may  be  justified  by,  error; 
when  evidence  shows  inequality  in  com- 
bat, judge  should  give  jury  the  principle 
that  such  inequality  may  operate  in 
mitigation  or  justification,  but  the 
jury  should  find  whether,  in  a  particu- 
lar case,  the  inequality  was  sufficient 
to  justify.     98/84  (1,  2)   (25  S.  E.  908). 

Threats:  See  Words,  threats,  or  men- 
aces. 
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Verdict,  general,  means  the  highest  of- 
fense charged.  4a/218;  52/565.  See 
Assault  and  battery,  Pointing  pistol, 
Shooting  at  another,  Simple  assault, 
Stabbing,  Wife-whipping. 

Weapon,  character  of,  must  be  shown; 
it  may  be  produced  or  its  effects 
proved  or  other  satisfactory  evidence 
given.  68/818;  57/107.  Character  of, 
need  not  be  precisely  proved;  suffi- 
cient if  it  is  shown  to  be  likely  to 
produce  death.  74/431.  Where  sev- 
eral are  indicted  and  several  weapons 
were  used,  State  not  bound  to  elect 
which  it  will  insist  upon.  59/400. 
Use  of  weapon  likely  to  produce 
death,  not  essential  to  convict.  32/672. 
Deadly  character  of  weapon  used  may 
be  inferred  from  effect  and  nature  of 
wound.  4  App.  223  (1)  (60  S.  E.  1072). 
Weapon  alleged  in  indictment  to  be 
one  likely  to  produce  death,  proof 
must  show  it  to  be  of  such  character. 
125/279  (54  S.  E.  172).  Charge  submit- 
ting to  jury  question  whether  weapon 
was  deadly  and  whether  it  was  used 
in  manner  likely  to  produce  death  not 
error  where  undisputed  evidence  was 
that  defendant  used  loaded  pistol  and 
fired  it  at  prosecutor  and  struck  box 
near  latter.  7  App.  609  (3)  (67  S.  E. 
697).  Where  assault  was  by  inflict- 
ing a  dangerous  wound  upon  the  head 
with  a  stick,  shown  to  have  been  a 
weapon  likely  to  produce  death,  and 
the  evidence  disclosing  no  motive  for 
the  assault,  other  than  a  wicked  in- 
tention to  take  the  life  of  a  sleeping 
man,  verdict  of  assault  with  intent  to 
murder  not  wanting  in  support  as  to 
the  character  of  the  weapon.  59/638. 
Pistol  snapped  so  many  times  as  to 
warrant  inference  that  not  loaded  or 
incapable  of  being  fired,  not  weapon 
likely  to  produce  death.  104/500  (30 
S.  E.  806).  See  Indictment,  Intent, 
Malice,  Poison. 

Wife,  where  husband  shoots  at  another 
for  previous  attempt  to  seduce,  and 
circumstances  such  as  to  show  gross 


aggravation,  he  may  put  in  evidence 
circumstances  of  attempt  to  seduce  to 
show  shooting  was  in  heat  of  passion. 
29/723.  Adultery  with,  not  justify 
husband  in  shooting  adulterer  after 
lapse  of  two  months  during  which  he 
saw  adulterer  often.  66/90.  Self-de- 
fense of  adulterer  as  justification  for 
his  assault  on  husband:  See  Self- 
defense. 

Wife-whipping,  indictment  charging  as- 
sault with  intent  to  murder  will  not 
warrant  verdict  for.    53/113. 

Words,  threats,  or  menaces  not  justify 
shooting  at  another,  with  or  without 
intent  to  kill,  unless,  from  all  the  cir- 
cumstances, it  is  apparent  to  accused 
that  he  is  in  imminent  danger  of 
life  or  limb.  5  App.  659  (2)  (63  S.  E. 
806).  Threats,  unaccompanied  with 
personal  violence,  admissible  to  show 
reasonableness  of  defendant's  fears, 
provided  knowledge  of  threats  was 
brought  home  to  him.  5/49,  136.  Evi- 
dence as  to  threat  to  kill,  made  some 
time  before  alleged  crime  committed, 
nullified  by  evidence  that  in  the  mean- 
time feelings  of  hostility  had  changed 
to  feelings  of  good  will  and  friend- 
ship. 5  App.  231  (1,  2)  (62  S.  E. 
1005).  While  provocation  by  mere 
words,  threats,  or  menaces  will  not 
reduce  the  crime  of  assault  with  intent 
to  murder  to  the  statutory  offense  of 
shooting  at  another,  yet  if  such  words, 
threats,  or  menaces  were  sufficient  to 
arouse  a  reasonable  fear  on  the  part 
of  the  accused  that  his  life  was  in  dan- 
ger, and  he  shot  under  the  influence 
of  this  fear,  the  shooting  would  be 
justifiable.  11  App.  262  (1)  (75  S.  E. 
14).  There  being  no  evidence  that  the 
person  shot  made  any  assault  upon 
the  person  shooting,  it  was  not  error, 
in  the  trial  of  the  latter  for  assault 
with  intent  to  murder,  to  repel  evi- 
dence of  uncommunicated  threats 
against  the  accused,  made  by  the 
other  party  prior  to  the  difficulty.  12 
App.  574  (1)   (77  S.  E.  832). 


§  98.  (§  98.)  Assault  with  intent  to  rape.  An  assault  with  intent  to 
commit  a  rape  shall  be  punished  by  imprisonment  at  hard  labor  in  the 
penitentiary  for  not  less  than  one  year  nor  longer  than  twenty  years. 

Acts  1866,  p.  151. 
§  94. 
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See  §  93  and  notes. 

Age,  boy  under  fourteen  years  of,  pre- 
sumed incapable  and  State  must  prove 
capacity.  93/531  (17  S.  E.  914); 
110/315  (35  S.  E.  156). 

Assault  and  battery,  law  of,  should 
be  charged  in  trial  under  this  section, 
where  evidence  shows  assault  by  ac- 
cused with  intention  to  gain  woman's 
consent  to  sexual  intercourse,  with- 
out any  intent  to  overpower  her  will 
and  commit  rape.  2  App.  41  (3)  (58 
S.  E.  327);  and  see  6  App.  502.  (2)  (65 
S.  E.  295).  Where,  under  the  evi- 
dence, defendant  was  guilty  of  assault 
with  intent  to  rape,  or  not  guilty  at 
all,  there  was  no  error  in  not  charg- 
ing the  law  as  to  assault  and  battery. 
An  assault  with  intent  to  induce  con- 
sent to  sexual  intercourse  on  the  part 
of  a  female  child  under  the  age  of  con- 
sent is  not  assault  and  battery,  but 
assault  with  intent  to  rape,  just  as 
the  completed  intercourse  with  such 
child  would  be  rape.  10  App.  117  (72 
S.  E.  944).  Where  the  evidence  shows 
that  an  assault  and  battery  was  com- 
mitted as  a  part  of  the  felony,  it  is 
ordinarily  the  duty  of  the  judge  to 
define  such  offense;  but  an  instruc- 
tion that  if  accused,  at  the  time  of 
making  the  assault  and  battery,  did 
not  entertain  the  felonious  intent 
charged,  he  would  be  guilty  of  an 
assault  and  battery,  was  substantially 
equivalent  to  a  definition  of  assault 
and  battery  as  pertinent  to  the  evi- 
dence. 10  App.  403  (3)  (73  S.  E.  546). 
Where  accused  denied  that  he  com- 
mitted any  assault  or  assault  and  bat- 
tery at  all,  and  the  evidence  of  the 
female,  if  it  was  the  truth,  proved  the 
felonious  assault  as  alleged,  it  was 
not  error  to  omit  to  charge  on  the 
law  of  assault  or  assault  and  battery. 
11  App.  411,  412  (5)  (75  S.  E.  494). 
Charge  that  though  evidence  shows 
that  girl  assaulted  was  over  ten  years 
old,  yet  if  she  was  a  child  in  stature, 
constitution,  and  physical  and  mental 
development,  and  the  jury  believe 
from  her  age  and  appearance  that  she 
was  incapable  of  consenting,  defend- 
ant would  be  guilty,  although  she 
made  no  objection  to  the  intercourse, 
was  not  subject  to  criticism  that  in 
the  use  of  the  words  "girl  assaulted" 
the  judge  expressed  an  opinion  that 

6  Ga  Code— 8 


an  assault  was  actually  perpetrated. 
11  App.  411,  412  (3)  (75  S.  E.  494). 
See  Battery,  Simple  assault. 

Attempt  to  commit  rape,  made  crime 
by  implication,  under  this  section. 
3/418. 

Battery  is .  included  in  rape  but  there 
may  be  assault  with  intent  to  rape 
without  a  battery.  104/549  (1)  (30  S. 
E.  749).  Battery  not  alleged  in  in- 
dictment for  assault  with  intent  to 
rape,  and  proof  showing  assault  and 
battery  without  intent  to  rape,  de- 
fendant must  be  acquitted.  9  App. 
441  (2)  (71  S.  E.  680).  See  Assault 
and  battery. 

Complaint  of  injured  female,  particulars 
of,  not  admissible,  unless  part  of  res 
gestae;  fact  of  complaint  admissible 
to  rebut  inference  of  consent.  7  App. 
398  (1,  3)  (66  S.  E.  1023).  Corpus  de- 
licti, venue,  time,  explanation  as  to 
condition  of  clothing,  bruises,  etc., 
are  such  particulars.  Id.,  398  (2)  (66 
S.  E.  1023).  Corpus  delicti  in  assault 
to  rape  not  legally  proved  by  partic- 
ulars of  a  complaint  not  part  of  res 
gestae,  and  by  confession  uncorrob- 
orated by  other  evidence  7  App.  398 
(4)   (66  S.  E.  1023). 

Consent,  where  evidence  shows  that  as- 
sault committed  to  obtain,  conviction 
not  supported.  123/125  (51  S.  E.  316). 
Where  the  female  assaulted  was  a 
child  between  the  ages  of  ten  and 
eleven  years,  the  trial  judge  did  not 
commit  a  reversible  error  because,  in 
referring  to  her  in  his  instructions,  he 
in  one  or  two  places  called  her  "this 
child,"  such  reference  to  her  not 
tending  to  impress  upon  the  minds  of 
the  jury  that  the  court  entertained 
an  opinion  that  she  was  of  immature 
development,  and  therefore  not  ca- 
pable in  law  of  consent.  11  App.  411 
(2)  (75  S.  E.  494),  distinguishing  6 
App.  571  (65  S.  E.  *99).  Evidence  in 
behalf  of  the  State  authorized  the 
jury  to  infer  that  the  assault  was 
made  by  the  defendant,  and  that, 
while  it  was  not  his  purpose  to  use 
force  or  to  have  sexual  intercourse 
with  the  female  against  her  will,  she 
did  not  consent  to  or  encourage  the 
advances  made  by  him.  10  App.  795 
(74  S.  E.  96).  Charge  that  upon  the 
question  as  to  whether  or  not  the  of- 
fense was  committed  against  female's 
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will,   or  without  her  consent,   it  was 
proper  for  the  jury  to  determine  as  to 
whether  or  not  the  female  was  of  suf- 
ficient capacity,  mentally,  to  give  her 
consent,  and  that  that  was  a  question 
solely  for  the  jury,  taking  into  con- 
sideration the  age  of  the  child,  her  in- 
telligence, whether  she  had  arrived  at 
the    stage    of    maturity    that    would 
cause  her  to  consent  from  sexual  de- 
sire, was  not  erroneous  as  excluding 
consideration  of  any  motive  for  con- 
sent to  sexual  intercourse  except  sex- 
ual desire.     11  App.  411,  412   (6)    (75 
S.  E.  494).     Charge  that  though  evi- 
dence  shows  that  girl  assaulted  was 
over  ten  years  old,  yet  if  she  was  a 
child     in     stature,     constitution,     and 
physical  and  mental  development,  and 
the  jury  believe  from  her  age  and  ap- 
pearance  that   she   was   incapable    of 
consenting,      defendant      would      be 
guilty,  although  she  made  no  objec- 
tion to  the  intercourse,  was  not  sub- 
ject  to    criticism   that   in   the   use   of 
the  words,  "although  she  made  no  ob- 
jection to  the  intercourse,"  the  judge 
expressed   an    opinion    that    such    in- 
tercourse actually  took  place.    11  App. 
411,  412   (3)    (75  S.  E.  494). 
Contact,  not  essential  to  commission  of 
assault.     91/322   (18   S.   E.   132).     Sei- 
zure of  arm  of  female,  sufficient.  48/16. 
Corroboration  of  prosecutrix  not  essen- 
tial.    2  App.  41   (1,  2)   (58  S.  E.  327); 
3  App.  336  (1)    (59  S.  E.  823),  479   (60 
S.   E.  112);  8  App.  703   (2)    (70  S.   E. 
50);  but  see   120/435   (48  S.   E.   180). 
Credibility  of  testimony  of  prosecutrix, 
matter  wholly  for  jury.    2  App.  41  (1, 
2)  (58  S.  E.  327);  3  App.  479  (60  S.  E. 
112);  3  App.  336   (1)    (59   S.   E.  823); 
but  see  120/435  (48  S.  E.  180).    There 
was  no  error  in  the  hypothetical  in- 
struction that  the  jury  might  consider, 
in  determining  as  to  the  weight  and 
credit   to   be   given    evidence    of    the 
female,    whether    she    was    of    good 
fame,   whether   she   presently   discov- 
ered  the  offense,   whether   she   made 
pursuit  after  the   defendant,   whether 
she  showed  circumstances  and  signs 
of  the  injury,  whether  the  place  where 
the  alleged  act  was  done  was  remote 
from  people;  instruction  was  not  ex- 
pression or  intimation  of  any  opinion 
as  to  what  had  been   shown   by  the 
evidence.     11  App.  411,  412  (4)   (75  S. 
E.  494).    See  Prostitute, 


Declaration  of  girl  assaulted,  made  sev* 
eral  hours  after  transaction,  and  ad- 
mitted by  the  accused  to  be  true,  re- 
ceived.   68/824.    Testimony  of  mother 
of  female  that  another  daughter  had 
complained  to  her  that  defendant  on  a 
previous  occasion  "ravished  her  while 
she  was  with  him  in  a  buggy  on  the 
way  home  from  church"  was  inadmis- 
sible.    7  App.  35  (2)  (66  S.  E.  27). 
Elements  of  the  crime  are  assault,  in- 
tent  to   have   carnal   knowledge,   and 
purpose  to  effect  such  intent  forcibly. 
108/477    (34    S.    E.    135);    124/784,    786 
(53  S.  E.  322). 
Evidence,    though    circumstantial,    suffi- 
cient   as    showing    that    negro    was 
found  in  bed  of  girl  at  unreasonable 
hour,    holding   her   wrist   and    fleeing 
when  she  screamed  for  help.     35/263; 
48/16.    Though  testimony  of  a  young 
and  inexperienced  witness,  be  not  free 
from     discrepancies,     not     altogether 
satisfactory,  yet,  if  there  be  about  it, 
as  a  whole,  such  an  air  of  truth  as, 
in  the  opinion  of  the  Court,  may  have 
authorized  the  jury  to  credit  the  main 
fact  stated,  the  court  will  not  interfere 
with     a     verdict     rendered     thereon. 
18/343   (2).     Negro  man,  with  pistol, 
springing  from  concealment  in  lonely 
place    at    late    hour,    accosting    white 
woman  with,  "I  have  got  you  where 
I  have  wanted  you  for  a  long  time," 
and   pursuing   her   until   aid   reached, 
not  sufficient  to  show  guilt  (two  dis- 
senting).    108/477  (34  S.  E.  135);  and 
see    99/38    (26    S.    E.    748);    67/349; 
91/322   (18   S.   E.   132);  53/50;   63/355; 
97/407   (25  S.   E.   676);   105/631   (31  S. 
E.   740).     Though   evidence   weak    or 
unsatisfactory,  verdict  being  approved 
by  trial  court,  no  reversal.    89/303  (15 
S.    E.    322);    91/323    (18    S.    E.    132); 
93/158   (20  S.    E.   40).     Verdicts  held 
to   be   sufficiently   supported    by   evi- 
dence   here.      56/84;    68/832;    69/770; 
74/356;  93/117  (19  S.  E.  32).    See  Age, 
Complaint,     Corroboration,     Credibil- 
ity,    Declaration,     Identity,     Intent, 
^Letter,    Prostitute,    Race    and    social 
standing. 
Identity  of  criminal  with  accused,  proof 
of,     to     moral     certainty     sufficient. 
73/107.     Is  question  for  jury.    56/401. 
On  refusal  of  woman  to  identify  ac- 
cused as  one  of  two  brothers  sitting 
together  in  court  room,  judge  should 
require  her  to  do  so,  if  possible,  or 
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rule  out  her  evidence  implicating  ac- 
cused.    97/185    (2)    (22  S.   E.  204). 

Indictment  charging  that  accused  "did 
feloniously  assault  and  attempt  to 
ravish  and  carnally  know"  the  fe- 
male, necessarily  implies  that  the  act 
was  done  forcibly  and  against  her 
will.     114/861  (1)    (40  S.  E.  989). 

Intent  to  have  carnal  knowledge  must 
be  shown  by  evidence.     50/79;  53/50; 
63/355.      Intent   is   question    for   jury. 
56/401.     Though    intent   subsides    be- 
fore   assault    consummated,    accused 
may    still    be    guilty,    particularly    if 
fright     or     possibility     of     detection 
caused  him  to  abandon  intent.    48/16; 
50/79.      Probability    of    detection    es- 
tablished by  evidence  that  scene  of  al- 
leged crime  was  near  a  house  and  the 
public     road,     not     negative     intent. 
68/832.      Evidence    of    intent    though 
weak,   here   sufficient   to   uphold   ver- 
dict.    9  App.  807  (72  S.  E.  287).     So- 
licitation by  a  man  of  a  woman  to  go 
into  woods,  though  intended  as  a  pro- 
posal to  have  sexual  intercourse,  and 
taking  hold  of  her  hand,  not  sufficient 
to  support  indictment,  when  it  is  man- 
ifest that   there   was   no  intention   at 
the  time  to  then  have  carnal  knowl- 
edge    of     the     woman     forcibly    and 
against  her   will.     101/782   (1)    (29   S. 
E.  424).     When  the  intention  of  the 
accused  can  only  be  derived  from  cir- 
cumstances,   the    jury    should    be    in- 
structed    that     if    the    circumstances 
from  which  a  guilty  intent  could  be 
inferred    are    equally    consistent    with 
an  innocent  intention  or  an  intention 
different    from    that    charged    against 
the  accused,   he   should   be  acquitted. 
2  App.  730  (3)  (59  S.  E.  20).     It  is  er- 
ror to  refuse  to  charge  the  jury,  where 
the   facts   and   circumstances   warrant 
such  an  instruction,  that  if  the  assail- 
ant (a  negro),  at  the  time  the  assault 
was  committed,  intended  to  desist  as 
soon     as     he     ascertained     that*  the 
woman    assailed    would    not    consent, 
he  would  not  be  guilty  of  assault  with 
intent  to  rape.     11  App.  612  (1)  (76  S. 
E.  393).     See  Race  and  social  stand- 


ing. 

Jury,  questions  for:  See  Credibility, 
Identity,  Intent 

Letter  purporting  to  be  from  the  female, 
admitted  to  rebut  her  testimony,  in- 
dependent of  proof  of  handwriting, 
though  identified  by  a  witness  who 
could  not  read.     77/705. 

Overt  act  amounting  to  assault,  with  in- 
tention to  have  carnal  knowledge  of 
the  female  forcibly  and  against  her 
will,  necessary.  105/631  (31  S.  E. 
740). 

Prostitute,^  that  female  is,  may  be 
proved  to  affect  her  credibility  as  a 
witness  and  to  throw  light  on  the 
question  of  force.  3/417;  42/481. 
Specific  acts  of  lewdness  not  admissi- 
ble.    3/422. 

Race  and  social  standing  properly  con- 
sidered on  question  of  intent  to  rape. 
108/477  (2)  (34  S.  E.  135).  Difference 
in  race  between  man  and  woman  may 
be  considered  by  jury  on  question  of 
intent  to  use  force.  91/322  (18  S.  E. 
132);  11  App.  612  (3)  (76  S.  E.  393). 
Where  a  negro  man  is  on  trial, 
charged  with  the  crime  of  making  a 
felonious  assault  upon  a  white  woman, 
the  jury  may,  in  determining  the  in- 
tent with  which  the  assault  was  made, 
take  into  consideration  the  difference 
in  race,  and  social  customs  founded 
thereon,  and,  in  the  absence  of  any 
encouragement  given  by  the  woman, 
find  that  a  felonious  intent  existed, 
even  where  the  assault  was  not  ag- 
gravated and  was  immediately  aban- 
doned upon  show  of  resentment  and 
indignation.  10  App.  403  (l)  (73  S. 
E.  546). 

Sentence  to  twenty  years,  not  inter- 
fered with.     64/437. 

Simple  assault,  verdict  for,  may  be 
found  under  indictment  for  assault 
with  intent  to  rape.  116/846  (1)  (43 
S.  E.  253).  See  Assault  and  battery, 
Battery. 
Verdict  for  assault  with  intent  to  rape 
under  indictment  for  rape:  See  §  93, 
catchword  Assault  with  intent  to 
rape. 


§  99.  (§  99.)  Assault  with  intent  to  rob.  An  assault  with  intent  to 
rob  is  where  any  person  shall,  with  any  offensive  or  dangerous  weapon  or 
instrument,  unlawfully  and  maliciously  assault  another,  or  shall,  by  men- 
aces, or  in  and  by  any  forcible  or  violent  nanner,   iemand  any  money,  goods, 
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or  chattels  of  or  from  any  other  person,  with  intent  to  commit  robbery  upon 
such  person. 

Cobb,  787. 

§  148. 


Indictment  charging  crime  "by  men- 
aces in  forcible  and  violent  manner," 
conviction  unwarranted,  where  no  de- 
mand by  menaces  shown,  though  evi- 


dence showed  offense  committed  in 
some  other  manner.  117/296  (43  S.  E. 
719). 


§  100.  (§  100.)  Punishment.  An  assault  with  intent  to  rob  shall  be 
punished  by  confinement  and  labor  in  the  penitentiary  for  not  less  than 
two  years  nor  more  than  four  years. 

Cobb,  787. 

§  101.  (§  101.)  Assault  to  injure  clothes.  An  assault  with  intent  to 
spoil  or  injure  clothes  or  garments  is  where  any  person  shall  willfully  and 
maliciously  assault  a  person  with  an  intent  to  tear,  spoil,  cut,  burn,  or  de- 
face, and  shall  tear,  spoil,  cut,  burn,  qr  deface  the  garments  or  clothes  of 
such  person;  and  is  a  misdemeanor. 

Cobb,  787.    Acts  1865-6,  p.  233. 

§  102.  (§  102.)  Battery  and  punishment.     Battery  is  the  unlawful 
beating  of  another,  and  is  a  misdemeanor. 
Cobb,  788. 


Accident,  defense  of,  being  directly  in- 
volved, error  to  fail  to  instruct 
thereon,  even  without  written  request. 
10  App.  822  (74  S.  E.  285). 

Arm  of  policeman,  seizing,  in  anger, 
constituted  assault  and  battery.  10 
App.  24  (72  S.  E.  520). 

Arrest,  officer  in  making,  may  use  only 
such  force  as  to  render  arrest  effec- 
tual. 120/868  (2-6)  (48  S.  E.  340). 
Where  defendant  is  charged  with  as- 
saulting an  officer  who  was  attempt- 
ing to  arrest  him,  and  the  witnesses 
for  the  State,  without  objection,  tes- 
tify, and  the  defendant,  in  his  state- 
ment, admits,  that  the  officer  had  a 
warrant,  and  no  question  as  to  its  suf- 
ficiency or  legality  is  made  upon  the 
trial,  this  is  sufficient  to  authorize  an 
instruction  based  upon  the  theory 
that  the  officer  was  altempting  to 
make  the  arrest  under  a  warrant.  3 
App.  448  (60  S.  E.  112). 

Assault,  simple:     See  §  95  and  notes. 

Brother,  law  relating  to  defense  of,  was 
not  applicable,  where  State's  theory 
was  that  the  accused,  three  brothers, 
made  an  unprovoked  assault  upon  the 


prosecutor,  having  conspired  together 
for  this  purpose,  and  the  theory  of 
the  accused  was  that  they  struck  the 
prosecutor  after  he  had  first  assaulted 
them.     12  App.  355  (3)  (77  S.  E.  184). 

Charge:  See  Accident,  Pushing  and 
shoving. 

Child  chastised  for  disobedience  in 
presence  and  by  authority  of  mother, 
no  assault  and  battery.  115/578  (41 
S.  E.  993).  Punishment  of  child  with 
saw,  abuse  of  parental  authority. 
54/281.  Nurse  convicted  of  assault 
and  battery  upon  child  by  circum- 
stantial evidence.     64/449. 

Debt  due  by  prosecuting  witness  to  one 
accused  of  assault  and  battery,  irrele- 
vant. 9  App.  294,  297  (2)  (70  S.  E. 
1118). 

Drunken  man  may  lawfully  be  removed 
from  premises  of  another  by  one  in 
charge  thereof.    89/768  (15  S.  E.  699). 

Felonious  assault,  charge  restricting 
exercise  of  right  of  self-defense  to  de- 
fense against,  was  error.  10  App.  830 
(1)  (74  S.  E.  440). 

Indictment,  alleging  one  battery,  solic- 
itor may  insist  upon  either  one  of  two 
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committed  on  same  day,  but  not  on 
both.  17/356.  Exact  manner  and 
means  of  battery  need  not  be  alleged. 
63/583.  Indictment  alleging  that  ac- 
cused did  "him  unlawfully  beat"  suf- 
ficiently specific.  118/761  (45  S.  E. 
621).  Accusation  alleging  defendant 
assaulted  and  beat  person  with  knife, 
evidence  that  he  had  knife  in  right 
hand  and  held  such  person  with  left 
hand  and  tore  his  clothes  but  did  not 
attempt  to  strike  with  knife,  not  suffi- 
cient to  convict  of  assault  and  bat- 
tery. 127/277  (56  S.  E.  420).  Indict- 
ment charging  three  with  assault  and 
battery  will  warrant  conviction  of 
two  for  offense  charged  and  one  for 
assault.     33/132. 

Justification  for  beating,  where  there  is, 
beating  is  lawful,  and  there  is  no  bat- 
tery. 116/954,  964  (43  S.  E.  463). 
The  jury  is  the  exclusive  arbiter  of 
what  is  a  sufficient  cooling  time;  and 
for  this  reason  the  use,  in  the  charge, 
of  the  phrase  "an  appreciable  time" 
is  inappropriate  and  an  invasion  of 
the  province  of  the  jury.  12  App. 
540,  541   (2)   (77  S.  E.  879). 

Municipal  ordinance,  conviction  under, 
no  bar  to  trial  in  State  court,  though 
transaction  the  same.    72/212. 

Ownership  of  premises  on  which  bat- 
tery took  place,  no  defense.     12/461. 

Parent,  abuse'  of  authority  in  punish- 
ment of  child:    See  Child. 


Pushing  and  shoving,  in  case  where 
battery  alleged  to  have  been  com- 
mitted by,  not  error  to  charge  that  to 
beat  is  not  necessarily  to  whip.  8 
App.  379  (69  S.  E.  34).     ' 

Reasonable  fears,  doctrine  of,  does  not 
seem  to  apply  to  assault  and  battery. 
69/766. 

Self-defense:  Regardless  of  character 
of  place,  one  may  protect  himself 
against  assault  and  battery,  provided 
he  does  noj  exceed  proper  measure 
of  resistance.  10  App.  830  (1)  (74  S. 
E.  440).  Evidence  showing  use  of 
fist  only  to  resist  attack  with  piece 
of  plank,  conviction  unauthorized.  9 
App.  298  (70  S.  E.  1127). 

Simple  assault,  there  can  be  no  convic- 
tion of,  where  accused  is  indicted  for 
assault  and  battery,  and  evidence  de- 
mands finding  of  unlawful  battery,  if 
anything.  10  App.  794  (74  S.  E.  95). 
Though  accused  abandons  attempt  to 
commit  higher  offense,  he  may  still  be 
liable  for  assault.  86/329  (12  S.  E. 
641).     See  §  95  and  notes. 

Sport,  throwing  rock  at  another  in,  ex- 
pecting him  to  dodge,  is  a  battery. 
63/578. 

Stab,  dangerous,  where  a  person  re- 
ceived, conviction  can  hardly  be  for 
mere  assault  and  battery.     78/175. 

Wife  of  another,  to  put  arm  around 
neck  of,  without  lawful  reason  or  ex- 
cuse, is  assault  and  battery.    60/509. 


§  103.  (§  103.)  Opprobrious  words  may  be  proved  in  defense.  On 
the  trial  of  an  indictment  for  an  assault,  or  an  assault  and  battery,  the  de- 
fendant may  give  in  evidence  to  the  jury  any  opprobrious  words,  or  abusive 
language,  used  by  the  prosecutor,  or  person  assaulted  or  beaten;  and  such 
words  and  language  may  or  may  not  amount  to  a  justification,  according  to 
the  nature  and  extent  of  the  battery,  all  of  which  shall  be  determined  by 
the  jury. 

Cobb,  841. 

§  65. 


Aggressor  in  use  of  opprobrious  words, 
not  set  up  as  defense  to  violent  bat- 
tery with  pistol,  use  of  similar  words 
provoked  by  his  own  language.  2 
App.  659  (2)  (58  S.  E.  1108).  Fact 
that  accused  provoked  language  nega- 
tives his  justification  in  striking  be- 
cause of  language.  71/865;  46/455. 
Prosecutrix  here  held  justified  be- 
cause of  opprobrious  words  and  abu- 


sive language  of  accused,  in  striking 
him  on  the  leg  with  a  bed-slat,  it  not 
being  used  so  as  to  inflict  a  great 
bodily  injury;  accused  guilty  of  as- 
sault in  thereupon  trying  to  hit  prose- 
cutrix with  a  hoe.  118/60  {44  S.  E. 
820). 
Charge  of  this  section  obligatory  where 
this  defense  relied  on.  100/75  (1)  (25 
S.   E.  843).     Where  the  sayings  and 
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conduct  of  one  assaulted  did  not,  as 
a  matter  of  law,  justify  the  assault, 
it  is  not  error  so  to  instruct  the  jury. 
12  App.  355  (2)  (77  S.  E.  184).  See 
Deadly  weapon,  Disproportionate  as- 
sault, Presence. 

Child,  nine  years  old,  insulting  lan- 
guage and  contemptuous  gestures  of, 
not  justify  assault  by  adult.  121/193 
(48  S.  E.  917). 

Civil  action  for  assault  and  battery,  op- 
probrious words  no  justification  in, 
but  admissible  in  mitigation.  116/954 
(2)  (43  S.  E.  463),  disapproved, 
131/714   (63   S.   E.  220). 

Daughter  of  accused,  evidence  of  in- 
sulting words  used  to,  on  the  evening- 
prior  to  the  assault  and  battery,  prop- 
•  erly  excluded.  117/323  (2)  (43  S.  E. 
737). 

Deadly  weapon,  opprobrious  words  will 
not  justify  assault  with.  101/574  (28 
S.  E.  971) ;  110/272  (3)  (34  S.  E.  576) ; 
103/3  (1)  (29  S.  E.  427);  89/141  (15 
S.  E.  21);  94/80  (19  S.  E.  891);  7 
App.  95  (66  S.  E.  273).  Charge  as  to 
use  of  deadly  weapon  for  provocation 
by  words  here  not  cause  for  new  trial. 
97/345  (23  S.  E.  828). 

Disproportionate  assault:  Fact  that 
person  using  opprobrious  words  had 
knife  in  his  hand,  not  sufficient  to 
justify  assault  wholly  disproportioned 
to  the  provocation  or  words.  71/865; 
56/409;  92/602  (19  S.  E.  51);  94/82 
(19  S.  E.  891).  Abusive  language  not 
sufficient  provocation  to  justify  bat- 
tery with  a  rock.  71/865,  explained 
101/575  (28  S.  E.  971).  Severe  bat- 
tery— knocking  down  with  a  large  pis- 
tol, causing  unconsciousness — not 
justified  by  mere  abusive  language.  2 
App.  659  (1)  (58  S.  E.  1108).  Regard- 
less of  character  of  place  one  may  re- 
sent use  of  opprobrious  words  or  abu- 
sive language,  provided  he  does  not 
exceed  proper  measure  of  resistance. 
10  App  830  (1)  (74  S.  E.  440). 
Question  for  jury  whether  assault 
and  battery  exceeded  provocation.  7 
App.  688  (1)  (67  S.  E.  834).  Charge 
that  "the  law  allows  one  to  strike 
another  for  use  of  opprobrious  words, 
leaving  it  to  jury  to  judge  whether 
the  beating  is  in  excuse  of  the  provo- 
cation used  or  given;  that  is,  whether 
beating  is  excessive  is  for  jury,"  prop- 
erly refused.  100/76  (3)  (25  S.  E. 
843). 


Grand  jury,  lawful  question,  in  good 
faith  propounded  to  a  witness  by  a 
member  of,  affords  no  justification 
for  a  battery  afterwards  committed 
upon  the  grand  juror  by  a  relative  of 
the  person  whose  conduct  was  under 
investigation.  12  App.  355  (2)  (77  S. 
E.  184). 

Grimaces  or  facial  expressions  of  con- 
tempt do  not  constitute  "opprobrious 
words  or  abusive  language,"  within 
meaning  of  this  section.  110/754  (36 
S.  E.  85);  and  see  29/285. 

Newspaper  articles,  not  justify  assault. 
41/527;  42/613;  105/683,  688  (31  S. 
E.  592);  137/168  (73  S.  E.  81);  10 
App.  394  (1)   (73  S.  E.  423). 

Person  assaulted,  opprobrious  words  or 
abusive  language,  to  be  justification, 
must  have  been  used  by.  137/168  (1) 
(73  S.  E.  81). 

Presence  of  accused,  opprobrious  words 
must  have  been  used  in.  105/683,  688 
(31  S.  E.  592).  Charge  that  no  op- 
probrious words  or  abusive  language 
would  justify  assault  and  battery  un- 
less used  in  presence  of  accused,  here 
was  justified.  9  App.  169  (70  S.  E. 
891). 

Prisoner,  officer  not  justified  in  beat- 
ing, because  of  insolence.  80/545  (7 
S.  E.  88).  An  assault  and  battery  by 
an  officer  of  the  law  upon  his  prisoner 
cannot  be  justified  upon  the  ground 
that  the  beating  was  provoked  by  the 
prisoner's  use  of  opprobrious  words 
and  abusive  language;  and  though, 
by  the  use  of  such  language,  the  pris- 
oner becomes  a  violator  of  the  law, 
the  arresting  officer  cannot  inflict  a 
penalty  for  this  infraction  of  the 
criminal  statutes.  12  App.  17  (10) 
(76  S.  E.  794). 

Sister,  chastity  of,  assailed  in  brother's 
presence,  for  jury  whether  language 
used  sufficient  provocation  for  as- 
sault and  battery,  and  whether  as- 
sault and  battery  exceeded  provoca- 
tion.    7  App.  688  (1)   (67  S.  E.  834). 

Size  and  strength  of  parties,  jury  may 
consider,  when  opprobrious  words 
defense.     68/290. 

Threats  of  personal  violence  not  neces- 
sarily opprobrious  or  abusive.  4  App. 
853   (3)   (62  S.  E.  525). 

Time  of  use  of  opprobrious  words  must 
be  time  of  assault  105/683  (2)  (31 
S.  E.  592);  137/168  (1)   (73  S.  E.  81). 
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§  104.  (§  104.)  Whipping  wife.  If  a  man  shall  whip,  beat,  or  other- 
wise cruelly  maltreat  his  wife,  he  shall  be  guilty  of  a  misdemeanor.  On 
such  trials  the  wife  shall  be  a  competent  witness. 

Acts   1857,   p.   126.     1865-6,   p.   233. 
§  1037   (4). 


Admission  by  silence  where  wife  stated 
to  third  person  in  husband's  pres- 
ence, that  he  had  just  beaten  her,  ad- 
mitted in  evidence  though  wife  de- 
clined to  testify.  119/315  (1)  (46  S. 
E.  412). 

Confession  corroborated  by  wife's  cries, 
call  for  policeman,  appearance,  etc., 
sufficient  to  convict.  119/315  (2)  (46 
S.  E.  412). 

Election  by  State  between  different 
transactions  will  not  be  required,  if 
they  all  occur  within  statute  of  lim- 
itations.    75/576. 

Impeached,  wife  may  be,  as  any  other 
witness.     75/577;   76/96. 


Justification:  Assault  on  husband  or 
his  property  by  wife  not  justify  his 
subsequently  striking  her  by  way  of 
chastisement  or  in  resentment;  hus- 
band, however,  may  repel  felonious 
assault  by  wife.  115/578  (1)  (41  S. 
E.  993).  Charge  that  jury  should  say 
whether  defendant  justified  in  beat- 
ing wife  to  prevent  commission  of 
adultery,  refused,  where  wife  living 
separately  and  suing  for  a  divorce.  9 
App.  232   (2)    (70  S.  E.  990). 

Verdict  cannot  be  for  wife-whipping 
under  indictment  charging  assault 
with  intent  to  murder.    53/113. 


§  105.  (§  105.)  Punishing  convicts  without  authority.  If  any  per- 
son, other  than  the  one  appointed  in  pursuance  of  law,  for  the  purpose, 
shall  inflict  punishment  upon  a  convict  for  a  violation  of  the  rules  pre- 
scribed for  their  government,  he  shall  be  punished  by  imprisonment  in  the 
penitentiary  for  not  less  than  six  months  nor  exceeding  two  years. 

Acts  1880-1,  p.  107. 


ARTICLE  6. 
False  Imprisonment. 

§  106.  (§  106.)  False  imprisonment.  False  imprisonment  is  a  viola- 
tion of  the  personal  liberty  of  a  person,  and  consists  in  confinement  or  de- 
tention of  such  person  without  sufficient  legal  authority. 

Cobb,  788. 


See    §§     4447-4449,     Civil     Code,    and 

notes. 
Cited.     118/860,  861  (45  S.  E.  698);  12 

App.  779,  780  (78  S.  E.  482). 
Arrest  by  policeman  without  warrant, 
on  request  of  sheriff  of  another 
county,  when  no  offense  committed 
in  policeman's  presence,  and  no  ef- 
fort to  escape,  imprisonment  result- 
ing from,  is  false  imprisonment. 
114/354    (40    S.    E.    229).     Arrest   of 


fugitive  from  justice  by  agent  of 
State,  who  transports  prisoner  with- 
out unreasonable  delay,  not  render 
such  agent  liable.  42/358.  Private 
person  arresting,  without  warrant,  li- 
able if  he  delays  unreasonably  in  de- 
livering prisoner  to  proper  officers. 
63/513.  Arrest  of  owner  of  property 
for  cutting  down  telephone  poles 
wrongfully  placed  on  his  property, 
without  warrant,  constitutes  false  im- 
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Jurisdiction    in  the    county   where    the 

illegal  arrest  occurs,  and  also  in  the 

county     of  the     illegal      detention. 
63/513. 


prisonment.     12  App.  779,  780   (78   S. 
E.  482). 
Imprisonment  is  a  detention  of  a  per- 
son contrary  to  his  will.     1  App.  792 
(2)   (58  S.  E.  71). 

§  107.  (§  107.)  Punishment.  Any  person  who  arrests,  confines,  or 
detains  a  person  without  process,  warrant,  or  legal  authority  to  justify  it, 
is  guilty  of  a  misdemeanor. 

Cobb,  788. 

§  914. 

§  108.  (§  108.)  When  under  color  of  legal  process.  The  arrest,  con- 
finement, or  detention  of  a  person  by  the  warrant,  mandate,  or  process  of 
a  magistrate,  being  manifestly  illegal,  and  showing  malice  and  oppression, 
the  magistrate  shall  be  removed  from  office ;  and  he,  and  every  person  know- 
ingly and  maliciously  concerned  therein,  shall  be  punished  by  imprisonment 
and  labor  in  the  penitentiary  for  not  less  than  one  nor  more  than  two  years. 

Cobb,  788.     Acts  1895,  p.  63. 


Grand  jury,  magistrate  not  entitled  to 
hearing  before,  at  time  true  bill  is 
found.     48/354. 

Malice  not  presumed  against  magistrate 


from  his  mere  illegal  act  in  issuing 
warrant,  but  that  presumption  may- 
arise  from  his  conduct  in  connection 
therewith.     48/354  (5),  357. 


ARTICLE  7. 


Kidnapping,  and  Industrial  Home  Children. 

§  109.  (§  109.)  Kidnapping.  Every  person  who  forcibly  abducts  or 
steals  away  any  person,  without  lawful  authority  or  warrant,  from  this 
State  or  any  county  thereof,  and  sends  or  conveys  such  person  beyond  the 
limits  of  the  State  or  a  county  thereof  against  his  will,  is  guilty  of  kidnap- 
ping. 

Cobb,  738. 


See  §  110  and  notes. 
Any  person  means  any  man,  woman,  or 

child     of     any     age.     122/159    (50  S. 

E.  60). 
Father,      indictment      against,      nullity 

where    it    appears    that    he   has   not 


parted     with     his     parental     control. 
94/257   (21  S.   E.   515). 
Indictment     not     alleging     from     what 
place   child   taken   nor  where  carried, 
sufficient,     74/13. 


§  110.  (§  110.)  Inveigling  children.  Any  person  who  forcibly,  ma- 
liciously, or  fraudulently  leads,  takes,  or  carries  away,  or  decoys  or  entices 
away,  any  child  under  the  age  of  eighteen  years  from  its  parent  or  guardian, 
or  against  his  will,  or  without  his  consent,  is  guilty  of  kidnapping. 

Cobb,  788.     Acts  1876,  p.  39.     1880-1,  pp.  74,  75. 
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See  §  109  and  notes. 

Cited.     1  App.  292,  294  (57  S.  E.  992). 

Bad  character  of  girl  is  immaterial.  8 
App.  374,  376  (69  S.  E.  42). 

Consent,  of  parent  or  guardian,  must 
be  secured  irrespective  of  consent  of 
child;  if  there  is  no  parent  or  guard- 
ian, that  of  child  shall  be  sufficient. 
74/191,  821.  Consent  of  girl  sixteen 
or  seventeen  years  of  age,  to  leave 
parents  and  go  to  another  county,  not 
excuse  defendant.  74/821.  Evidence 
as  to  father's  unwillingness  and  ef- 
fort to  prevent  is  admissible.  74/192. 
Consent  of  guardian  need  not  be  neg- 
atived in  indictment  where  both  par- 
ents alive  and  named  in  indictment. 
102/698   (29  S.  E.  610). 

Conspiracy  for  accused  and  others  to 
assemble  to  aid  girl  under  fourteen  in 
escaping  from  parents  for  purpose  of 
marriage.     115/584,  585  (41  S.  E.  992). 

Evidence,  although  weak,  sufficient  to 
convict.  1  App.  286  (57  S.  E.  989). 
State  must  show  that  the  accused 
either  "forcibly,  maliciously,  or  fraud- 
ulently" enticed  or  carried  the  child 
away.  Where  the  child  alleged  to 
have  been  inveigled  is  above  the  age 
of  discretion,  though  under  the  age 
of  18,  these  elements  are  not  suffi- 
ciently made  out  by  showing  that  the 
child  went  away  in  company  with  the 
defendant,  especially  where  the  State's 
own  evidence  shows  that  the  child 
went  of  its  own  free  will  and  accord, 
and  not  as  the  result  of  any  inveigling 
on  the  defendant's  part.  10  App.  78 
(72  S.  E.  522). 

Force  or  malice  need  not  appear;  de- 
coying or  enticing  away  without  con- 
sent of  parent  completes  offense.  3 
App.  30  (2)   (59  S.  E.  207). 

Harsh  treatment  by  parent,  evidence  as 
to,  held  properly  excluded.     74/192. 


Indictment,  charging  offense  in  the  lan- 
guage of  the  statute,  sufficient.  74/13. 
Indictment  for  kidnapping  child 
against  its  will  and  wilhout  its  con- 
sent, fatally  defective  for  not  alleging 
child  had  no  parent  or  guardian. 
122/158  (2)  (50  S.  E.  60).  Indictment 
need  not  state  names  of  parents  or 
name  of  father  of  child.  3  App.  30 
(1)  (59  S.  E.  207).    See  Consent. 

Kidnapping,  inveigling  children  is,  just 
as  much  as  is  forcible  abduction  of 
person  under  preceding  section. 
74/12. 

Letter  from  accused  to  person  ab- 
ducted, containing  expressions  calcu- 
lated to  criminate  accused,  was  ad- 
missible.    74/12. 

Malice  or  force  need  not  appear;  de- 
coying or  enticing  away  without  con- 
sent of  parents  completes  offense.  3 
App.  30  (2)   (59  S.  E.  207). 

Marriage,  if  one  without  force  or  fraud, 
persuades  girl  of  fourteen  to  accom- 
pany him  for  purpose  of,  and  he 
marries  her,  he  is  not  guilty.  91/763 
(18  S.  E.  16). 

Notice  of  father's  unwillingness  to  re- 
linquish dominion  over  child  not  es- 
sential to  guilt  of  defendant.  74/191, 
192  (3-a). 

Parental  control  of  child  not  lost  by 
father's  temporary  willingness  to  al- 
low her  to  live  apart  from  his  home 
and  retain  her  earnings,  she  having 
returned  to  her  home  at  time  alleged 
offense  committed.  8  App.  374,  376 
(69  S.  E.  42). 

Valid,  Act  of  1881  amending  this  section 
is,  though  it  refers  to  the  section  as 
being  part  of  law  of  kidnapping  in- 
stead of  law  of  inveigling  children,  it 
stating  the  number  of  the  section  to 
be  amended  correctly.    74/12  (1). 


§  111.  (§  111.)  Punishment.  Kidnapping  is  punishable  by  imprison- 
ment and  labor  in  the  penitentiary  for  not  less  than  four  nor  more  than 
seven  years. 

Cobb,  788.     Acts  1880-1,  pp.  74,  75. 

§  112.  Enticing  children  from  Industrial  Home.  Any  person  who 
shall  decoy,  entice,  or  cause  an  inmate  of  the  Georgia  Industrial  Home, 
or  any  other  child-saving  institution  of  this  State,  to  abscond  or  leave  with- 
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out  permission  the  custody  and  care  of  such  institution  shall  be  guilty  of  a 
misdemeanor. 

Acts  1904,  p.  93. 

§  897.     §§  2862,  2863,  C.  C. 

§  113.  Harboring  absconding  child.  Any  person  who  shall  harbor, 
entertain,  and  encourage  any  child  who  has  absconded  or  run  away  from 
the  Georgia  Industrial  Home,  or  any  other  child-saving  institution  in  this 
State,  knowing  such  child  to  be  an  inmate  of  such  institution,  shall  be 
guilty  of  a  misdemeanor. 

Acts  1904,  p.  93. 

§  897.  §§  2862,  2863,  C.  C. 


ARTICLE  8. 
Stabbing. 

§  114.  (§  112.)  Stabbing,  punishment.  Any  person  who  shall  be 
guilty  of  the  act  of  stabbing  another,  except  in  his  own  defense  or  other 
circumstances  of  justification,  with  a  sword,  dirk,  or  knife,  or  other  in- 
strument of  the  like  kind,  shall  be  punished  as  for  a  misdemeanor:  Pro- 
vided, that  if  such  stabbing  shall  produce  death,  the  offender  shall  be  guilty 
of  murder,  or  manslaughter,  according  to  the  facts  and  circumstances  of  the 
case;  or  if  such  stabbing  shall  not  produce  death,  and  the  facts  and  cir- 
cumstances show  that  it  was  the  intention  of  the  person  stabbing  to  commit 
murder,  the  offender  shall  be  guilty  of  an  assault  with  intent  to  murder. 

Cobb,  789.     Acts   1865-6,  p.  233. 

§  97. 


Assault  and  battery,  jury  may  find  ver- 
dict of,  under  indictment  for  stabbing. 
25/396;  74/375;  56/408;  115/19  (3)  (41 
S.  E.  259). 

Blow,  to  justify  resentment  of,  by  stab- 
bing, inequality  in  combat  must  be 
great.  119/566  (3)  (46  S.  E.  836); 
123/506   (51   S.  E.  500);  31/411;  36/91. 

Charge  that  verdict  must  be  guilty  or 
not  guilty,  where  the  evidence  proves 
the  offense  as  alleged,  not  error. 
56/408. 

City  court  had  jurisdiction  of  offense 
not  alleged  or  shown  to  be  a  felony. 
3  App.  325   (3)    (59  S.  E.  828). 

Conduct  of  person  injured,  subsequent 
to  occurrence  under  investigation, 
irrelevant.     124/442  (2)  (52  S.  E.  748). 

Different  fights,  evidence  as  to  one  is  not 
admissible     on    trial     for    the    other. 


25/396;  74/375.  But  if  defendant  give 
former  difficulty  in  evidence  to  show 
conspiracy  against  him,  State  may,  in 
rebuttal,  put  in  other  incidents  of  the 
same  difficulty.     31/411. 

Evidence,  though  circumstantial  as  to 
the  fact  of  stabbing,  sufficient  here  to 
support  verdict  of  guilty.  86/123  (12 
S.   E.  266). 

Extent  of  injury  need  not  be  greater 
than  penetration  of  skin  and  drawing 
of  blood.     56/409. 

Illegal  arrest,  attempt  to  make,  in  this 
case,  furnished  justification  for  stab- 
bing.    7  App.  366  (1)   (66  S.  E.  1096). 

Indictment  should  allege  that  stabbing 
not  committed  in  self-defense  or  un- 
der other  circumstances  of  justifica- 
tion. 83/379  (9  S.  E.  1051).  Accusa- 
tion  charging  cutting  with   "knife   or 
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other  like  instrument"  bad  on  special 
demurrer  (one  dissenting).  113/1148 
(39  S.  E.  446).. 

Murder,  charge  of  assault  with  intent 
to,  may  be  joined  with  charge  of  stab- 
bing. 43/218.  Verdict  of  stabbing 
under  indictment  for  assault  with  in- 
tent to  murder:  See  §  97,  catchword 
Stabbing. 

Opprobrious  words  will  not  justify 
stabbing.     56/409. 

Penetration,  sufficient  to  constitute 
stabbing  shown  by  evidence  of  prose- 
cutor that  he  was  "cut"  and  "stabbed." 
125/788  (l)  (54  S.  E.  692).  See  Extent 
of  injury. 

Scissors,  whether  an  "instrument  of  like 
kind,"  jury  could  determine  from 
common  knowledge  and  experience. 
3  App.  325  (2)   (59  S.  E.  828). 

Self-defense,  whether  stabbing  is  in,  de- 
pends upon  nature  and  violence  of 
the  assault  made  on  him.  36/91.  On 
question  of  self-defense,  jury  should 
not  be  restricted  to  circumstances  ex- 
isting at  the  exact  point  of  time. 
15/117.  Evidence  of  inequality  in 
strength,  size,  etc.,  admissible  on 
question  of  self-defense.  15/117; 
75/482.  Limiting  defendant's  right  of 
justification  to  the  defense  of  his  life 


or  limb,  error.  1  App.  116  (2)  (57  S. 
E.  947).  Stabbing  not  justifiable  on 
ground  of  self-defense  where  knife 
used  in  response  to  blow  of  the  fist, 
except  when  inequality  of  strength  is 
great.  31/411;  36/91;  119/566  (3)  (46 
S.  E.  836);  123/506  (51  S.  E.  500). 

Superior  physical  strength,  charge  as 
to,  that  it  may  justify  stabbing,  er- 
ror; when  evidence  shows  inequality 
in  combat,  judge  should  give  jury  the 
principle  that  such  inequality  may 
operate  in  mitigation  or  justification, 
but  the  jury  should  find  whether,  in 
a  particular  case,  the  inequality  was 
sufficient  to  justify.  98/84  (1,  2)  (25 
S.  E.  908). 

Trespass  vi  et  armis,  action  for,  for  stab- 
bing, not  founded  on  this  section,  but 
on  the  law  of  torts.  100/632,  634  (28 
S.  E.  390). 

Verdict  of  guilty  of  stabbing  under  in- 
dictment charging  murder  by  stab- 
bing need  not  negative  exceptions 
under  statute.  83/378  (9  S.  E.  1051); 
and  see     62/167. 

Voluntary  manslaughter:  Defendant 
not  necessarily  guilty  of  stabbing,  if 
offense  would  have  been  voluntary 
manslaughter,  if  death  had  ensued. 
2  App.  418   (2)    (58  S.   E.  545). 


ARTICLE  9. 

Shooting  at  Another. 

§  115.  (§  113.)  Shooting  at  another.  Any  person  who  shall  be  guilty 
of  the  offense  of  shooting  at  another,  except  in  his  own  defense  or  under 
circumstances  of  justification,  according  to  the  principles  of  this  Code,  with 
a  gun,  pistol,  or  other  instrument  of  the  like  kind,  shall  be  punished  by  con- 
finement in  the  penitentiary  not  less  than  one  nor  more  than  four  years. 

Acts  1855-6,  p.   265.     1878-9,  p.   63.     1895,  p.  63. 


Cited.  10  App.  147,  149  (75  S.  E.  266); 
125/13  (53  S.  E.  804). 
Arrest,  illegal,  shooting  at  officer  to 
prevent,  prima  facie  not  assault  with 
intent  to  murder,  but  offense  of  shoot- 
ing at  another,  or  assault  and  bat- 
tery- 3  App.  146  (1)  (59  S.  E.  435). 
Though  arrest  illegal,  accused  not 
justified   in    shooting   at   officer   after 


arrest  and  unauthorized  search  vol- 
untarily submitted  to.  30/426.  Shoot- 
ing at,  and  missing,  officer  attempt- 
ing illegal  arrest,  when  such  resist- 
ance unnecessary  to  defend  from 
illegal  arrest,  is  unlawful  shooting 
at  another.  124/297  (2)  (52  S.  E. 
743). 
Assault,  jury    may   render    verdict    of, 
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under  indictment  for  shooting  at  an- 
other. 61/582.  Joinder  with  assault 
with  intent  to  murder:  See  Indict- 
ment Shooting  at  another  as  con- 
stituting assault:  See  §  95,  catchword 
Shooting.  Convicting  of  shooting  at 
another  under  indictment  for  assault 
with  intent  to  murder:  See  §  97, 
catchword  Shooting  at  another. 

Charge  that  State  need  not  show  malice 
or  intent  to  kill,  not  error.  9  App. 
876  (72  S.  E.  432). 

Deliberation  not  essential  to  crime. 
105/832  (31  S.  E.  542).  Deliberate 
shooting,  either  malicious  or  justifi- 
able, shown,  no  conviction;  otherwise 
if  unlawful,  yet  not  malicious,  shoot- 
ing can  be  inferred.  3  App.  332  (59 
S.  E.  843) ;  and  see  64/454. 

Evidence  in  prosecution  of  stepson  for 
shooting  stepfather  held  to  sustain 
verdict  of  guilty.  11  App.  1  (3)  (74 
S.  E.  569).  Tracks,  in  connection 
with  other  evidence,  held  to  sustain 
verdict  10  App.  831  (2)  (74  S.  E. 
553). 

Indictment  may  join  this  offense  with 
assault  with  intent  to  murder  and 
State  not  compelled  to  elect.  28/395; 
29/724;  30/427;  43/218;  52/565;  26/613. 

Intent  to  murder,  shooting  without, 
and  without  justification,  renders  per- 
son guilty  of  violating  this  section; 
lack  of  such  intention  may  exist  from 
the  fact  that  the  person  shot  without 
specific  intent  to  kill  or  from  the  fact 
that  if  death  had  resulted  the  offense 
would  have  been  some  form  of  man- 
slaughter. 5  App.  659  (1)  (63  S.  E. 
806).  If  accused  did  not  shoot  with 
intent  to  kill  he  is  guilty  of  this  of- 
fense only,  though  he  actually  hit 
person  shot  at.  11  App.  1,  8  (74  S.  E. 
569). 

Jury,  question  for,  whether  shooting 
was  justifiable.  1  App.  289,  290  (57 
S.  E.  996). 

Justifiable,  shooting  is  not,  as  in  de- 
fense of  habitation  or  on  doctrine  of 
reasonable  fear  where  prosecutor  was 
retreating  at  time  of  shooting. 
58/309.  If  killing  would  be  justifia- 
ble, shooting  is.  29/724.  See  Arrest, 
Self-defense.  Question  for  jury:  See 
Jury.  Words,  threats  or  menaces  as 
justification:  See  Words,  threats,  or 
menaces. 

Loaded,  whether  gun  is,  and,  if  so,  how, 
material.  28/395.    Whether  gun  loaded 


with  ball,  not  issuable  fact.  26/611. 
Though  gun  loaded  with  powder 
only,  defendant  may  be  convicted  if 
he  shot  within  distance  to  which 
pistol  will  ordinarily  carry  when  so 
loaded.  61/582;  84/577  (10  S.  E.  1094). 
Charge  that  gun  is  presumed  to  be 
loaded  with  ball  or  shot,  from  fact 
of  presentation  and  firing,  error. 
64/450. 

Malice  not  essential  to  crime.  105/832 
(31  S.  E.  542). 

Menaces  as  justification:  See  Words, 
threats,  or  menaces. 

Murder,  conviction  of  shooting  at  an- 
other under  indictment  for  assault 
with  intent  to:  See  §  97,  catchword 
Shooting  at  another. 

Principal,  though  person  named  as,  in 
first  degree,  in  the  indictment,  he  may 
still  be  convicted  for  aiding  and  abet- 
ting shooting.    77/764. 

Provocation,  conviction  upheld  regard- 
less of,  where  shooting  was  at  one 
running  away.  105/832  (31  S.  E.  542). 
Provocation  to  person  shooting  can- 
not, in  law,  consist  of  that  which  was 
justifiable  on  part  of  person  shot  at. 
125/50  (1)  (54  S.  E.  196);  and  see 
29/470;   34/84. 

Return  fire,  that  person  shot  did,  not 
mitigate  offense  if  shooting  was  with- 
out justification.  125/11  (3)  (53  S.  E. 
804). 

Self-defense,  plea  of,  not  supported  by 
proof  that  accused  ran  sixty  yards 
and  back  after  the  assault  of  the  pros- 
ecutor and  before  shooting  was 
done.  58/309.  Charge  on  self-defense 
should  not  leave  condition  justifying 
use  of  deadly  weapon  to  opinion  of 
jury.  125/50  (2,  3,  4)  (54  S.  E.  196), 
distinguishing  92/601  (19  S.  E.  51). 
Negro  laborer  justified  under  law  of 
self-defense,  in  shooting  to  protect 
himself  against  shooting  of  farm 
superintendent.  77/156.  Defendant's 
theory  of  self-defense  held  fully  pre- 
sented in  connection  with  statement 
that,  if  both  parties  mutually  intended 
to  fight,  and  got  their  weapons  for 
that  purpose,  they  would  be  guilty  of 
shooting  at  another.  12  App.  362  (77 
S.  E.  184). 

State  line,  one  who  shoots  across,  at 
person  in  this  State  and  misses  him, 
may  be  tried  in  this  State.  92/41  (17 
S.  E.  984). 

Threats     as    justification:    See    Words, 
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threats,  or  menaces.  intent  to  kill,  unless,  from  all  circum- 
Verdict  finding  accused  guilty  of  "un-  stances,  it  is  apparent  to  accused 
lawful  shooting  of  another,"  is  not  a,  that  he  was  in  imminent  danger  of 
nullity,  but  is  to  be  construed  as  life  and  limb.  5  App.  659  (2)  (63  S. 
a  conviction  of  offense  described  in  E.  806).  Threats  to  kill,  wantonly, 
this  section.  12  App.  667  (1)  (78  S.  maliciously,  and  shooting  at  another 
E.  134).  Verdict  for  shooting  at  an-  directly  with  intention  of  executing 
other,  under  indictment  charging  as-  such  threats  is  assault  with  intent  to 
sault  with  intent  to  murder,  need  not  murder;  this  section  not  involved, 
negative  justification.  51/144.  112/224  (1)  (37  S.  E.  374).  Threats  to 
Words,  threats,  or  menaces,  not  justify  mob  defendant  after  the  shooting,  in- 
shooting  at  another,  with  or  without  admissible.     49/306. 


ARTICLE  9  (a). 
Shooting  at  Houses. 

§  115  (a).  Shooting  at  occupied  dwelling.  [It  shall  be  unlawful  for 
any  person  to  shoot  at,  toward  or  into  any  occupied  dwelling  house  in  this 
State,  with  any  gun,  pistol,  rifle  or  any  other  deadly  firearm,  except  in  de- 
fense of  person,  property,  or  habitation,  or  under  other  circumstances  of 
justification.] 

Acts  1910,  p.  137. 

Assault,  fact  that  accused  in  commit-  Inside:  One  who,  while  inside  of  an 
ting,  was  also  guilty  of  violating  this  occupied  dwelling,  shoots  a  pistol  at 
section  not  renJer  his  conviction  for  the  floor  thereof,  is  guilty  of  shoot- 
assault  illegal.  9  App.  300  (2)  (70  S.  ing  "at"  or  "into"  the  dwelling.  10 
E.   1124).  App.  791   (74  S.  E.  286). 

§  115  (b).  Punishment.  [Any  person  violating  the  provisions  of  this 
Article  shall  be  guilty  of  a  misdemeanor,  and  shall  be  punished  as  provided 
in  section  1065  of  this  Code.] 

Acts  1910,  p.  137. 


ARTICLE  10. 

Abandonment  of  Child. 

§  116.  (§  114.)  Abandonment  of  child.  If  any  father  shall  willfully 
and  voluntarily  abandon  his  child,  leaving  it  in  a  dependent  condition,  he 
shall  be  guilty  of  a  misdemeanor.  The  wife  shall  be  a  competent  witness, 
in  such  cases,  to  testify  for  or  against  her  husband.  A  child  thus  abandoned 
by  the  father  shall  be  considered  to  be  in  a  dependent  condition  when  the 
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father  does  not  furnish  sufficient  food  and  clothing  for  the  needs  of  the 
child. 

Acts   1866,  p.   151.     1878-9,  pp.  66,  67.     1907,  p.  57. 
§  1037   (4). 


Cited.  12  App.  457  (78  S.  E.  260); 
128/661,  666  (57  S.  E.  889). 

Abandon  means  forsaking  and  desert- 
ing the  child,  refusing  to  live  where 
child  domiciled  and  to  perform  the 
duties  of  a  parent.  80/107  (4  S.  E. 
869). 

Absence  necessary  element.  Children  be- 
coming destitute,  after  father  law- 
fully left  them,  his  failure  then  to  sup- 
port them,  indictable.  122/568  (50  S.  E. 
378).  Mere  absence  from  one's  child 
is  not  of  itself  a  criminal  offense;  the 
abandonment  is  not  complete  until 
there  is  a  conjunction  of  separation 
from  the  child  and  failure  to  support 
its  needs.     10  App.  41  (72  S.  E.  524). 

Acknowledgment  of  child  as  his  own 
need  not  be  proven  where  defendant 
is  husband  of  mother.  1  App.  723  (3) 
(58   S.   E.  272). 

Alimony,  judgment  for,  not  necessarily 
bar  to  prosecution  for  abandonment. 
12  App.  482  (77  S.  E.  651).  Without 
reference  to  the  effect  generally  of  a 
judgment  for  alimony,  a  judgment 
for  alimony  against  the  accused  and 
in  favor  of  his  wife  and  children  would 
constitute  no  defense  where  it  ap- 
peared that  after  its  rendition  he 
abandoned  his  children,  leaving  them 
in  a  dependent  condition,  and  failed 
to  comply  with  the  judgment.  12 
App.  482    (2)    (77   S.   E.  651). 

Another  State,  abandonment  in,  held 
not  to  warrant  conviction  in  this 
State.     80/111  (53  S.  E.  131). 

Dependent  does  not  convey  the  idea  of 
absolute  destitution.  78/189.  Child 
must  be  dependent  and  destitute  to 
warrant  conviction.  121/195  (2)  (48 
S.  E.  938);  80/107  (4  S.  E.  869),  111 
(5  S.  E.  131);  96/297  (22  S.  E.  948); 
118/196  (44  S.  E.  977);  and  see  78/188. 
(These  cases  were  decided  prior  to 
the  amending  Act  of  1907,  which 
struck  out  the  words  "and  destitute," 
between  "dependent"  and  "condition," 
and  added  the  last  sentence  to  the 
section.)  Since  the  Act  of  1907  the 
offense  is  complete  when  the  father 
abandons    the    child    in  a    dependent 


condition.  8  App.  469  (1)  (60  S.  E. 
588).     See  Destitute  condition. 

Desertion,  actual,  by  the  father  must 
be  proved  to  complete  the  offense. 
105/599   (31   S.  E.  569). 

Destitute  condition,  child  must  be  left 
in,  or  crime  not  complete.  80/107 
(4  S.  E.  869),  111  (5  S.  E.  131);  96/297 
(22  S.  E.  948);  118/328  (45  S.  E.  399); 
123/507  (51  S.  E.  503);  126/637  (55  S. 
E.  480).  Allegation  in  indictment  that 
condition  of  child  when  abandoned  by 
father  was  destitute,  surplusage,  since 
amendment  of  1907.  8  App.  469  (1) 
(69  S.  E.  588).    See  Dependent 

Essentials  of  crime  under  this  section, 
are  abandonment,  dependency  and 
destitution;  each  must  be  shown. 
80/107  (4  S.  E.  869),  111  (5  S.  E.  131); 
96/297  (22  S.  E.  948);  118/196  (44  S.  E. 
977),  328  (45  S.  E.  399);  121/195 
(2)  (48  S.  E.  938);  123/507  (51  S.  E. 
503);  126/637  (55  S.  E.  480);  8  App. 
469  (1)  (69  S.  E.  588);  !>ut  see  Depend- 
ent, Destitute  condition.  Abandonment 
contains  two  essential  ingredients: 
separation  from  the  child  and  failure 
to  support  its  needs.  The  offense  is 
not  complete  untH  there  is  a  conjunc- 
tion of  these  two  ingredients.  The 
crime  begins  and  continues  as  long  as 
there  is  a  failure  on  the  part  of  the 
father  to  perform  his  parental  duty, 
and  consequent  dependence  of  the 
child.     10  App.  41  (72  S.  E.  524). 

Indictment  must  allege  that  abandon- 
ment was  wilful  and  that  the  child 
was  left  in  destitute  condition. 
78/188;  but  see  Dependent,  Destitute 
condition.  Accusation  sufficient  as  to 
defendant's  relation  of  father,  if  name 
of  accused  denotes  person  of  mascu- 
line gender,  and  if  child  is  described 
as  his  child.  7  App.  556  (2)  (67  S.  E. 
223). 

Mother,  conduct  of,  or  her  refusal  to 
live  with  the  father,  no  defense  to 
him  for  abandonment  of  child.  80/107 
(4  S.  E.  869);  1  App.  502  (57  S.  E. 
1016);  10  App.  836  (2)  (74  S.  E. 
445).  Driving  wife  from  home,  she 
being  compelled   to  take   infant  child 
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with  her,  and  abandoning  child,  leav- 
ing it  dependent  on  mother  or  others, 
completes  offense.  8  App.  469  (2)  (69 
S.  E.  588). 

Relations  between  father  and  mother 
of  child,  evidence  as  to,  properly  ex- 
cluded.    8  App.  469  (3)  (69  S.  E.  588). 

Unborn,  if  father  deserts  mother  while 
child  is,  and  persists  in  abandonment 
after  birth,  leaving  mother  and  child 
in  destitute  condition,  conviction 
proper.  80/704  (6  S.  E.  178);  1  App. 
502  (2)   (57  S.  E.  1016),  723  (1)   (58  S. 


E.   272). 

Venue  of  crime  is  county  where  child's 
dependency  upon  others  begins.  7 
App.  622  (2)  (67  S.  E.  696),  797  (68 
S.  E.  443).  Venue,  where  father  sends 
mother  and  child  to  another  county, 
and  child  becomes  destitute  in  that 
county,  is  in  the  county  to  which  fa- 
ther sent  them.     80/107  (4  S.  E.  869). 

Voluntarily  means  that  father  went  off 
without  any  coercive  cause,  but  freely 
as  a  pure  volunteer,  because  he 
wanted  to  leave  his  family.     78/189. 


ARTICLE  11. 

Criminal  Negligence. 

§  117.  (§  115.)  Criminal  negligence.  If  any  person  employed  in  any 
capacity,  by  any  railroad  company  doing  business  in  this  State,  shall,  in  the 
course  of  such  employment,  be  guilty  of  negligence,  either  by  omission  of 
duty  or  by  any  act  of  commission,  in  relation  to  the  matters  intrusted  to 
him,  or  about  which  he  is  employed,  from  which  negligence  serious  bodily 
injury,  but  not  death,  occurs  to  another,  he  shall  be  guilty  of  criminal  neg- 
ligence, and  shall  be  punished  by  confinement  in  the  penitentiary  not  less 
than  one  nor  more  than  two  years,  in  the  discretion  of  the  court. 

Acts  1876,  p.  111.  1895,  p.  63. 
§§  31,  40,  §  3132,  C.  C. 


Cited.    13  App.  436,  438  (77  S.  E.  366). 

Civil  liability  of  company,  question 
whether  affected  by  this  statute,  re- 
ferred to,  but  not  decided.     70/440. 

Engineer,  perceiving  trespasser  upon 
track  and  failing  to  use  all  reasonable 
means  to  prevent  his  injury,  would 
be  liable  (question  discussed  col- 
laterally  in   civil  suit).     70/221. 

Historical:  See  §  3132,  Civil  Code, 
catchword  Historical. 


Intent  is  an  essential  element.  118/274, 
275   (45  S.  E.  245). 

Release  of  liability,  given  by  person  in- 
jured, section  cited,  to  show  invalid. 
72/50;  and  see  50/465.  Father's  con- 
tract hiring  son  to  railroad  company 
and  releasing  company  from  liability 
for  injuries  to  son  prevented  recovery 
for  homicide  of  son  by  acts  of  negli- 
gence, not  criminal.  116/147  (42  S.  E. 
391). 


ARTICLE  12. 

Blackmail  and  Threatening  Letters. 

§  118.  (§  116.)  Blackmail  defined.     If  any  person  shall,  verbally,  or 
by  printing  or  writing,  accuse  another  of  a  crime  or  offense,  or  expose  or 
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publish  any  of  his  or  her  personal  or  business  acts,  infirmities,  failings,  or 
compel  any  person  to  do  any  act,  or  to  refrain  from  doing  any  lawful  act, 
against  his  will,  with  intent  to  extort  money  or  other  thing  of  value  from 
any  person,  or  if  any  person  shall  attempt  or  threaten  to  do  any  of  the  acts 
above  enumerated,  with  the  intent  to  extort  money  or  other  thing  of  value, 
such  person  shall  be  guilty  of  blackmail,  and  shall  be  punished  as  for  a 
misdemeanor:  Provided,  that  no  court  in  this  State  shall  have  jurisdiction 
to  inquire  into  any  case  under  this  section  before  presentment  made,  or 
indictment  found,  by  the  grand  jury  of  the  county  in  which  the  offense  has 
been  committed. 

Acts  1887,  p.  58.     1888,  p.  46. 

Indictment     charging    that    defendant,  threatened   to   prosecute   for  a   crime 

'with  intent  to  extort  money  from  a  unless  money  was  paid  to  settle  the 

named  person,  did  accuse  him  of  a  offense,  and  the  person  arrested,  be- 
particular   crime   and   compel    him   to    .    ing  in   fear  of  the   prosecution,  paid 

do  certain  acts  against  his  will,  sum-  the  money,  it  not  being  alleged  that 

cient.    125/789  (1)  (54  S.  E.  751).  he  believed  or  relied  on  any  statement 

United  States  officer,  where  defendant  made,  defendant  was  guilty  of  black- 
falsely  represented  himself  to  be,  and  mail     118/127  (44  S.  E.  846). 

§  119.  (§  117.)  Threatening  letters.  If  any  person  shall  knowingly 
send  or  deliver  any  letter  or  writing,  threatening  to  accuse  another  of  a 
crime,  with  intent  to  extort  money,  goods,  chattels,  or  other  valuable  thing, 
or  threatening  to  maim,  wound,  kill,  or  murder  such  person  or  any  of  his 
family,  or  to  burn  or  otherwise  destroy  or  injure  his  house,  or  other  prop- 
erty real  or  personal,  though  no  money,  goods,  chattels,  or  other  valuable 
thing  be  demanded,  he  shall  be  punished  by  imprisonment  and  labor  in  the 
penitentiary  for  any  time  not  less  than  two  years  nor  longer  than  five  years. 

Acts  1876,  pp.  39,  40. 


ARTICLE  13. 
Conspiracy. 

§  120.  (§  118.)  Conspiracy.  If  any  two  or  more  persons  shall  con- 
spire or  agree,  falsely  and  maliciously,  to  charge  and  kidict  any  innocent 
person  of  a  crime,  who  is  accordingly  indicted  and  acquitted,  such  persons 
so  conspiring  shall  be  punished  by  imprisonment  and  labor  in  the  peniten- 
tiary for  not  less  than  twelve  months  nor  longer  than  five  ye^rs. 

Cobb,  808. 

§  58. 

Acts  and  conduct,   conspiracy  may  be       agreement.    8  App.  217  (3)  (68  S.  E. 
shown    by,    as    well   as    by    express       874). 
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Interfering  with  apprentices,  servants,  croppers,  etc. 

ARTICLE  14. 

Interfering  with  Apprentices,  Servants,  Croppers,  Farm  Laborers, 

and  Employees. 

§  121.  (§  119.)  Enticing  away  apprentices.  If  any  two  or  more  per- 
sons shall  associate  themselves  together  in  any  society  or  organization  wit! 
intent  and  for  the  purpose  of  preventing,  in  any  manner,  any  person  fronc 
apprenticing  himself  to  learn  and  practice  any  trade,  craft,  vocation,  or  call- 
ing, or  for  the  purpose  of  inducing,  by  persuasion,  threats,  fraud,  or  anj 
other  means,  any  apprentice  or  apprentices  to  any  such  trade,  craft,  voca- 
tion, or  calling  to  leave  the  employment  of  their  employer,  or  for  the  pur- 
pose, by  any  means,  of  preventing  or  deterring  any  person  from  learning 
and  practicing  any  such  trade,  craft,  vocation,  or  calling,  every  such  person 
so  associating  himself  in  such  society  or  organization  shall  be  guilty  of  a 
misdemeanor. 

Acts   1862-3,   p.   173. 
Cited.     128/661,  666  (57  S.  E.  889). 

§  122.  (§  120.)  Evidence  on  trial.  Upon  the  trial  of  any  person  un- 
der the  preceding  section,  any  person  may  be  made  a  witness;  and  na 
statements  made  by  him,  on  such  trial,  shall  be  given  in  evidence  against 
him,  except  upon  an  indictment  for  perjury, 

Acts   1862-3,  p.   173. 

§  123.  (§  121.)  Employing  servant,  cropper,  or  farm  laborer  oi 
another.  When  the  servant,  cropper,  or  farm  laborer  of  another  is  under 
written  contract  attested  by  one  or  more  witnesses,  if  any  person  shall 
employ  such  servant,  cropper,  or  farm  laborer  during  the  term  for  which  he 
is  employed,  knowing  that  he  is  so  employed,  and  that  the  term  of  service 
has  not  expired,  such  person  so  offending  shall  be  guilty  of  a  misdemeanor. 

Acts   1866,  pp.  153,   154.     1873,   p.   20.     1882-3,   pp.   57,  60. 

See   §§    3712-3715,     Civil     Code,    and  Indictment  charging  that  defendant,  in 

notes.  the  year  1870,  did  unlawfully  employ 

Cited.     126/639,   641    (55    S.    E.   492);  the    servant    of    one    W.,    during    the 

134/26,  29   (67  S.   E.  423).  term  for  which  he  was  employed,  and 

Charge  that  a  previous  employment  by  that  he  was  then  in  the  employment 

defendant,  though  before  the  end   of  of  W.,  and  that  his  term  of  service 

the  year,  and  not  in  writing,  was  no  was   not   expired,    sufficiently    techni- 

protection  or  justification,  was  error,  cal.     44/328.      Accusation    must    state 

as   such    question    was    for    the    jury.  the  name  of  the  master  at  the  time 

44/328   (2).  of    the    illegal    act;    and    if   defendant 

Employ   not   synonymous    with    "hire,"  acted  by  an  agent,  the  name  of  the 

but   means    to    use    a    servant    for    a  agent  must  be  given.    46/624.    Indict- 

special  or  general  purpose,  inconsist-  ment    for    unlawfully    preventing    la- 

ent   with    his   duty   to   his   employer,  borers,    stating    offense     substantially 

with  a  mutual  benefit.     72/482.  in  terms  of  Code,  sufficient  as  against 

6  Ga  Code— 0 
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Interference  with  apprentices,  servants,  croppers,  etc. 


general  demurrer.     119/570   (46  S.   E.    Signed,  contract   need  not  be,  by  both 


834). 

Servant,  one  is  not,  who  is  employed 
to  bring  hands  and  to  superintend 
them.     44/328. 


parties;  if  signed  by  servant  and  ac- 
cepted by  the  master,  it  is  sufficient. 
72/482. 


§  124.  Tenants,  employees,  and  croppers,  employment  of.  Who- 
ever shall  violate  section  3713  [3712?]  of  the  Civil  Code,  on  the  subject  of 
the  employment  of  tenants,  employees,  and  croppers,  shall,  on  the  terms 
prescribed  in  the  Civil  Code,  be  guilty  of  a  misdemeanor. 

Acts   1901,  p.  63.     1903,  p.  91. 


See    §§     3712-3715,     Civil    Code,    and 
notes. 
Contractual  relation  between  defendant 

and     employee     of     prosecutor     not 

shown,     conviction    unauthorized.      6 

App.  786   (65   S.   E.  800). 
Turpentine    business,     laborer     in,     in- 


cluded in  this  Act.  134/25  (67  S.  E. 
423). 
Unconstitutional,  sections  3712  and  3713 
of  the  Civil  Code  held  to  be.  139/609 
(77  S.  E.  818);  s.  c,  12  App.  702  (78 
S.  E.  201);  see  139/776  (78  S.  E.  115). 


§  125.  (§  122.)  Enticing,  and  attempting  to  entice  away,  a  serv- 
ant, cropper,  or  farm  laborer.  If  any  person  shall,  by  offering  higher 
wages  or  in  any  other  way,  entice,  persuade,  or  decoy,  or  attempt  to  entice, 
persuade,  or  decoy  any  servant,  cropper,  or  farm  laborer,  whether  under  a 
written  or  parol  contract,  after  he  shall  have  actually  entered  the  service  of 
his  employer,  to  leave  his  employer  during  the  term  of  service,  knowing  that 
said  servant,  cropper,  or  farm  laborer  was  so  employed,  he  shall  be  guilty  of 
a  misdemeanor. 

Acts  1866,  pp.  153,  154.     1873,  p.  20.     1882-3,  pp.  57.  60. 


See    §§    3712-3715,     Civil     Code,    and 

notes. 
Cited.     124/141   (52  S.  E.  322);  134/26, 
29   (67  S.   E.  423). 

Attempt  to  entice  away  servant,  crop- 
per, or  farm  laborer  punishable  under 
this  section,  although  attempt  was  un- 
successful. 4  App.  333  (1)  (61  S.  E. 
289). 

Confession,  uncorroborated,  verdict  of 
guilty  dependent  upon,  should  be  set 
aside.     2  App.  140  (1)   (58  S.  E.  295). 

Contract,  State  failing  to  establish,  con- 
viction unauthorized;  statute  strictly 
construed.  2  App.  140,  143  (58  S.  E. 
295). 

Declaration  of  accused  that  he  would 
not  live  with  prosecutor,  irrelevant. 
114/34   (39   S.   E.  866). 

Household  goods  of  servant,  moving  of, 
after  employing  him  without  knowl- 
edge  of   former   employer's   contract, 


not  sufficient  to  convict.  122/744  (50 
S.  E.  921). 

Indictment  which  charges  that  the  ac- 
cused did.  by  offering  higher  wages, 
persuade  and  decoy,  and  did  attempt 
to  persuade,  entice  and  decoy,  by  of- 
fering higher  wages,  the  servant  of 
a  named  person,  "after  he  had  ac- 
tually entered  the  service  of  his  em- 
ployer, to  leave  his  employer  during 
the  term  of  service,"  knowing  that  he 
was  so  employed,  sufficiently  sets 
forth  a  contract  of  employment  be- 
tween the  servant  and  the  master. 
126/639    (1)    (55   S.   E.  492). 

Leaving  in  company  with  accused,  evi- 
dence of,  insufficient  to  convict. 
114/34   (39   S.   E.   866). 

Strict  construction  should  be  given  this 
statute.  2  App.  140,  143  (58  S.  E. 
295). 
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Interference  with  employees. 

ARTICLE  15. 
Interference  with  Employees. 

§  126.  (§  123.)  Unlawfully  preventing  laborers,  etc.  If  any  person 
or  persons,  by  threats,  violence,  intimidation,  or  other  unlawful  means,  shall 
prevent  or  attempt  to  prevent  any  person  or  persons  in  this  State  from  en- 
gaging in,  remaining  in,  or  performing  the  business,  labor,  or  duties  of  any 
lawful  employment  or  occupation,  such  offender  or  offenders  shall  be  guilty 
of  a  misdemeanor. 

Acts  1887,  p.  107. 

Evidence  here  held  sufficient  to  sustain  demurrer.     119/570  (46  S.  E.  834). 

verdict  of  guilty.     126/636   (55   S.   E.  Injunction  may  be    granted  to    prevent 

498).  interference     with     business,     though 

Indictment   substantially    in    terms    of  acts,  if  committed,  would  constitute  a 

Code,   sufficient  to  withstand   general  crime.    131/339  (62  S.  E.  236). 

§  127.  (§  124.)  Conspiring  or  attempting  to  prevent.  If  any  person 
or  persons,  singly  or  together,  or  in  combination,  shall  conspire  to  prevent 
or  attempt  to  prevent  any  person  or  persons,  by  threats,  violence,  or  in- 
timidation, from  engaging  in,  remaining  in,  or  performing  the  business, 
labor,  or  duties  of  any  lawful  employment  or  occupation,  such  offender  or 
offenders  shall  be  guilty  of  a  misdemeanor. 

Acts  1887,  p.  107. 

Injunction  may  be  granted   to  prevent       acts,   if   committed,   would    constitute 
interference     with     business,     though       a  crime.     131/339   (62  S.  E.  236). 

§  128.  (§  125.)  Hindering  person  who  desires  to  labor,  etc.  If  any 
person  or  persons,  singly  or  by  conspiring  together,  shall  hinder  any  per- 
son or  persons  who  desire  to  labor  from  so  doing,  or  hinder  any  person,  by 
threats,  violence,  or  intimidation,  from  being  employed  as  laborer  or  em- 
ployee, such  offender  shall  be  guilty  of  a  misdemeanor. 

Acts  1887,  p.  107. 

Injunction  may  be  granted  to  prevent       acts,  if  committed,  would  constitute  a 
interference     with     business,     though        crime.     131/339  (62  S.  E.  236). 

§  129.  (§  126.)  Hindering  owner  from  working  property  or  hiring 
laborers.  If  any  person  or  persons,  by  threats,  violence,  intimidation,  or 
other  unlawful  means,  shall  hinder  the  owner,  manager,  or  proprietor  for 
the  time  being  from  controlling,  using,  operating,  or  working  any  property 
in  any  lawful  occupation,  or  shall  by  such  means  hinder  such  person  from 
hiring  or  employing  laborers  or  employees,  such  offender  or  offenders  shall 
be  guilty  of  a  misdemeanor. 
Acts  1887,  p.  107. 

Injunction  may  be  granted  to  prevent       acts,  if  committed,  would  constitute  a 
interference     with     business,     though        crime.     131/339  (62  S.  E.  234). 
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Seats    for    females.     Transfer    to    defeat    garnishment    exemption. 

ARTICLE  16. 

Employers  Must  Provide  Seats  for  Females. 

§  130.  (§  127.)  Employers  of  females  must  provide  seats.  All  per- 
sons and  corporations  employing  females  in  manufacturing,  mechanical,  or 
mercantile  establishments  must  provide  suitable  seats,  and  permit  their  use 
by  such  females  when  not  necessarily  engaged  in  the  active  duties  for  which 
they  were  employed.  Any  person  who  shall  fail  to  comply  with  the  require- 
ments of  this  section,  and  the  officers  of  any  corporation  which  shall  fail  to 
comply  with  said  requirements,  shall  be  guilty  of  a  misdemeanor. 

Acts  1889,  p.  167.  1895,  p.  63. 
§  3150,  C.  C. 


ARTICLE  17. 
Transferring  Claim  to  Defeat  Exemption  of  Wages  from  Garnishment . 

§  131.  When  creditor  shall  not  transfer  claim.  Whoever  shall  vio- 
late section  5299  of  the  Civil  Code,  relative  to  transferring  claims  to  parties 
without  the  State,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  punished 
by  a  fine  of  not  less  than  ten'  dollars  and  not  exceeding  fifty  dollars  for 
each  account  or  claim  so  unlawfully  transferred,  or  assigned,  or  sent  out 
of  this  State  as  aforesaid. 

Acts  1898,  p.  90. 
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§§  132,  133 


Arson. 


FIFTH  DIVISION. 

Crimes  Against  the  Habitations  of  Persons. 


ARTICLE  1. 

Arson. 

§  132.  (§  135.)    Crimes  against  habitations.    Crimes  against  the  hat> 
ilations  of  individuals  shall  consist  of;     1.  Arson.  2.  Burglary. 
Cobb,  789. 

§  133.  (§  136.)  Arson.    Arson  is  the  malicious  and  willful  burning  of 
the  house  or  outhouse  of  another. 

Cobb.  789. 
§   140. 


Accident:    See  Presumption. 

Circumstantial  evidence  here  insuffi- 
cient to  convict.  97/209  (4)  (22  S.  E. 
958).  Conviction  resting  on  strong 
circumstantial  evidence,  not  reversed. 
91/189  (16  S.  E.  980).  Conviction  for 
arson  unwarranted,*  evidence  being 
entirely  circumstantial,  and  though 
consistent  with  guilt,  not  inconsistent 
with  every  other  reasonable  hypothe- 
sis. 93/557  (2)  (19  S.  E.  244);  see  12 
App.  422  (4)  (77  S.  E.  369).  Evidence 
showing  threats  by  defendant,  and 
that,  on  night  of  fire,  he  left  his  wife 
and  son  about  ten  o'clock  to  go  home 
alone  from  a  meeting,  he  himself  go- 
ing in  another  direction,  towards  the 
burned  barn  and  gin  house,  held  suffi- 
cient to  convict  of  arson.  51/612. 
Evidence  that  defendant  and  his  wife 
had  had  a  "falling  out,"  that  she  had 
gone  to  her  father's  house,  and  that 
defendant  had  made  threats,  together 
with  evidence  as  to  his  presence  on 
premises  shortly  before  fire,  held  suffi- 
cient to  convict  defendant  of  burning 
his  father-in-law's  barn.  89/107  (14 
S.  E.  889).  Identification  of  tracks  of 
accused,  false  statements  as  to  his 
whereabouts  on  night  of  the  fire,  fact 
that  he  was  angry  with  the  prosecu- 
tor and  had  threatened  him,  and  other 
circumstantial  evidence,  held  suffi- 
cient to  convict  defendant  of  arson. 
11  App.  367  (2)  (75  S.  E.  266).     When 


circumstantial  evidence  relied  on  to 
overcome  presumption  that  burning 
accidental  or  from  providential  cause, 
it  must  be  sufficient  to  exclude  every 
other  reasonable  hypothesis  than  that 
the  house  was*  feloniously  burned.  12 
App.  551  (77  S.  E.  891);  see  12  App. 
102  (76  S.  E.  756),  614  (77  S.  E.  1088). 
Evidence  here  showed  ill  will  towards 
owner  of  house;  flight  from  house  in 
middle  of  night,  taking  goods  con- 
tained in  house;  statements  during 
flight,  indicating  guilty  knowledge; 
and  other  circumstances  sufficient  to 
exclude  every  other  reasonable  hy- 
pothesis than  that  of  guilt.  11  App. 
416   (2)    (75  S.   E.  442). 

Confessions,  corroboration  of:  See  § 
1031  catchwords  Corpus  delicti,  Cor- 
roboration. 

Corpus  delicti  consists  of  two  facts: 
first,  fact  of  burning;  second,  fact  that 
criminal  agency  was  cause  of  burning. 
6  App.  105  (1)  (64  S.  E.  130).  Cor- 
pus delicti  here  not  satisfactorily 
proved.  97/209  (4)  (22  S.  E.  958). 
Proof  of  corpus  delicti  corroborating 
confessions:  See  §  1031  catchword 
Corpus  delicti. 

Debt,  when  existence  of,  is  in  evidence, 
if  amount  is  relevant,  witness  testify- 
ing as  to  debt  should  be  allowed  to 
state  amount  also.     58/224   (2). 

Evidence  must  connect  defendant  with 
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crime  beyond  a  reasonable  doubt. 
85/535  (11  S.  E.  859).  See  Circum- 
stantial evidence,  Debt,  Motive,  Threat. 

Freight-car  body  placed  on  posts  near 
track  and  used  as  "freight  warehouse" 
is  a  "house,"  within  meaning  of  this 
section.     106/372  (2)   (32  S.  E.  345). 

House  denned.  1  App.  719,  720  (58 
S.  E.  277). 

Indictment,  description  in,  as  "a  certain 
guard  and  jail  house"  sufficient. 
109/137  (2)  (34  S.  E.  330).  Indict- 
ment need  not  allege  whether  or  not 
"outhouse"  was  located  in  city,  town, 
or  village.  106/372  (1)  (32  S.  E.  345); 
64/605  (3).     See  Ownership. 

Motive:  In  the  absence  of  any  evidence 
showing  that  the  prosecutor's  state- 
ments in  regard  to  the  defendant's 
lack  of  financial  credit  had  been  com- 
municated to  him,  no  motive  on  the 
defendant's  part  to  burn  the  barn  is 
disclosed.     10  App.  302  (73  S.  E.  404). 

Outhouse,  as  applied  to  structure  not 
in  city,  town,  or  village,  embraces 
any  house  not  a  dwelling  house 
106/372,  375   (32  S.  E.  345). 

Ownership  of  property,  allegation  as 
to,  in  indictment,  sufficiently  sup- 
ported  by  evidence   as   to   occupancy 


under  a  claim  of  right.  121/607  (1) 
(49  S.  E.  703).  Ownership  properly 
laid  in  one  to  whom  deed  was  exe- 
cuted to  indemnify  him  as  surety  on 
grantor's  appearance  bond  in  another 
case.  12  App.  422  (2)  (77  S.  E.  369). 
Where  ownership  was  alleged  to  be 
in  "Mrs.  G.  B."  and  evidence  showed 
that  deed  was  made  to  "Roxie  S.  B.," 
wife  of  "G.  B.,"  and  that  names  des- 
ignated same  person,  no  variance. 
116/550   (1)    (42  S.  E.  745). 

Presumption  is  that  fire  resulted  from 
accident  or  providential  cause  where 
nothing  but  fact  of  burning  appears. 
2  App.  492  (58  S.  E.  689);  6  App.  105 
(2)  (64  S.  E.  130),  776  (65  S.  E.  816); 
12  App.  102  (76  S.  E.  756),  508  (77  S. 
E.  652),  551  (77  S.  E.  891),  614  (77  S. 
E.  1088);  10  App.  302  (73  S.  E.  404). 
829  (1)  (74  S.  E.  89);  125/741  (l)  (54 
S.  E.  661);  29/105.  Failure  so  to 
charge,  in  absence  of  written  request, 
not  reversible  error.  3  App.  653  (3) 
(60  S.  E.  328). 

Threat,  effect  of,  as  evidence  deter- 
mined by  jury;  court  should  express 
no  opinion  on   subject.     58/224   (1). 

Tracks  as  evidence:  See  catchword 
Tracks,  under  §.  1010. 


§  134.  (§  137.)  Punishment  of  arson   in  a  city,    town,   or  village. 

The  willful  and  malicious  burning,  or  setting  fire  to  or  attempting  to  burn  a 
house  in  a  city,  town,  or  village,  whether  the  house  be  the  property  of  the 
perpetrator  or  of  another,  shall  be  punished  by  imprisonment  and  labor  in 
the  penitentiary  for  not  less  than  five  nor  more  than  twenty  years:  Pro- 
vided, the  arson  shall  not  produce  the  death  or  maiming  of  any  person.  But 
if  the  arson  shall  produce  the  death  or  maiming  of  any  person,  the  punish- 
ment shall  be  death,  in  conformity  with  the  provisions  of  section  63  of  this 
Code. 

Cobb.  789.     Acts  1899,  p.  81.     1866,  p.   150.     1876,  p.  39. 
§§   140,   141,   144. 


Accessory  before  fact,  one  may  be.  to 
offense  of  setting  fire  to  and  attempt- 
ing to  burn  house.  On  trial  of  ac- 
cessory, evidence  to  show  that  ac- 
cused had  motive  for  desiring  crime 
committed,  and  that  he  had  endeav- 
ored to  induce  one  other  than  per- 
son named  in  indictment  as  principal 
to  commit  it,  admissible.  Declara- 
tions or  admission  of  principal,  admis- 
sible to  show  his  guilt,  but  not  ad- 
missible   against    accessory,    if    made 


after  completion  of  crime.  Charge 
giving  such  evidence  same  effect  as 
sworn  testimony  of  accomplice,  er- 
roneous.    109/137   (34  S.   E.  330). 

Argument,  solicitor-general  in  making, 
should  not  be  allowed  to  state  that 
frequent  burnings  had  occurred 
throughout  the  country  and  to  urge 
jury  to  strictly  enforce  the  law  in  case 
then  on  trial.    87/12  (3)  (13  S.  E.  131). 

Attempt  to  burn  means  an  attempt  to 
commit  the  burning  defined  in  section 
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140.  If  prisoner  burn  hole  in  door,  or 
attempt  to  burn  one  through  floor  of 
guard  house,  merely  for  the  purpose 
of  escaping  and  not  with  intent  to 
"consume  or  to  generally  injure  the 
building,"  and  neither  of  such  results 
occurs,  he  is  not  guilty  of  offense  of  at- 
tempt to  burn  house.  53/33  (1). 
Where  issue  was  whether  defendant 
attempted  simply  to  burn  hole  in  door 
for  purpose  of  escaping,  or  set  fire 
to  house  with  intent  to  burn  it,  and 
court  charged  that  jury  should  look 
to  circumstances  and  to  conduct  of 
defendant  in  determining  his  inten- 
tion, it  would  have  been  better  prac- 
tice, in  same  connection,  to  instruct 
jury  that  they  might  look  to  defend- 
ant's statement  and  decide  whether  it 
rebutted  any  inferences  of  guilty  in- 
tention, provided  there  were  such.  In 
such  case,  it  was  error  to  charge  that 
a  man  has  the  same  right  to  burn  9 


hole  in  a  dwelling  house  for  purpose 
of  getting  inside  of  it  as  he  would 
have  to  burn  hole  in  guard  house  to 
get  out  of  it.  87/12  (1,  2)  (13  S.  E. 
131).  Question  whether  accused  de- 
sisted because  of  having  repented  or 
because  he  had  seen  officers  and  was 
afraid  of  apprehension,  was  properly 
left  to  jury.  116/550  (2)  (42  S.  E. 
745). 

Charge  that  if  place  was  small  assembly 
of  houses,  situated  so  near  to  each 
other,  that  burning  of  one  would  en- 
danger others,  that  assembly  would 
be  a  village,  while  not  accurate,  was 
not  prejudicial.  Nor  was  it  reversible 
error  to  charge  that  jury  might  con- 
vict though  house  was  not  located  in 
city,  town  or  village.  12  App.  422  (3) 
(77   S.   E.   369). 

Malicious  mischief  not  included  in 
arson.     80/104  (4  S.  E.  254). 


§  135.  (§  138.)  Burning  occupied  dwelling  on  farm.  The  willful 
and  malicious  burning  of  an  occupied  dwelling  house  of  another  on  a  farm 
or  plantation,  or  elsewhere,  shall  be  published  by  imprisonment  and  labor  in 
the  penitentiary  for  not  less  than  five  or  more  than  twenty  years :  Provided, 
the  arson  shall  not  produce  the  death  or  maiming  of  any  person.  But  if  the 
arson  shall  produce  the  death  or  maiming  of  any  person,  the  punishment  shall 
be  death,  in  conformity  with  the  provisions  of  section  63  of  this  Code. 

Cobb.  789.     Acts  1865-6,  p.  232.     1899.  p.  81. 

§§   140    143,   144. 


Dwelling  house,  every  house  used  as 
such  is,  within  meaning  of  this  sec- 
tion. 4/339.  Where  testimony  is  con- 
flicting as  to  character  of  dwelling 
house,  new  trial  not  granted,  where 
law  and  facts  fairly  submitted  to  jury 
4/335   (3). 

Occupation  is  an  essential  element,  and 
cannot  be  shown  by  inference.  47/572. 
House  is  occupied,  if  family  live  in  it, 
although  temporarily  absent  at  time  of 
burning.  48/116(5);  102/572  (1)  (27  S. 
E.  679).  Allegation  that  house  was  "an 
occupied  dwelling  house"  sufficiently 
proved  by  evidence  that  defendants 
lived  in  house  up  to  night  it  was 
burned,  and  that  immediately  upon 
setting    fire    to    the    house    they    fled 


therefrom.  11  App.  416  (3)  (75  S.  E- 
442). 

Possession  of  goods  stolen  from  the 
burnt  house,  not  proof  of  arson,  but 
is  a  circumstance  to  be  considered. 
48/117  (4).  See  catchword  Posses- 
sion, under  §  1010. 

Recommendation  should  be  that  defend- 
ant be  confined  in  penitentiary  for  life. 
Verdict  of  guilty  with  recommenda- 
tion to  mercy  of  court,  should  be  set 
aside.  49/451;  48/116  (6).  Duty  of 
court  to  charge  that  jury  may  recom- 
mend imprisonment  for  life,  irrespec- 
tive of  whether  conviction  had  on 
circumstantial  evidence.  47/572  (2); 
49/451.  Where        recommendation 

made,  duty  of  court  to  commute 
death   penalty.     47/572    (3). 

§  136.  (§  139.)     Burning  unoccupied  dwelling.    The  willful  and  ma- 
licious burning  of  an  unoccupied  dwelling  house  of  another,  on  a  farm  or 
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plantation,  or  elsewhere,  not  in  a  city,  shall  be  punished  by  imprisonment 
and  labor  in  the  penitentiary  for  not  less  than  five  nor  longer  than  twenty 
years. 

Acts  1874,  p.  21. 
§   143. 

§  137.  (§  140.)  Attempt  to  burn  dwelling  house  not  in  a  city.  Set- 
ting fire  to  the  dwelling-house  of  another,  with  intent  to  burn  the  same,  on 
a  farm  or  plantation,  or  elsewhere,  not  in  a  city,  town,  or  village,  shall  be 
punished  by  imprisonment  and  labor  in  the  penitentiary  for  not  less  than 
three  years  nor  longer  than  seven  years. 

Cobb.   790. 
§   141. 

§  138.  (§  141.)  Burning  outhouse  not  in  a  city.  The  willful  and  ma- 
licious burning  of  an  outhouse  of  another,  such  as  a  barn,  stable,  gin-house, 
or  any  other  house,  except  the  dwelling  house,  on  a  farm  or  plantation,  or 
elsewhere,  not  in  a  city,  town,  or  village,  shall  be  punished  by  imprisonment 
and  labor  in  the  penitentiary  for  not  less  than  two  years  nor  more  than  seven 
years. 

Cobb.  790.     Acts  1878-9,  pp.  61,  62. 
§§   140.    143. 


See  notes  to  §  133. 

Country  church  is  embraced  in  this  sec- 
tion.    61/66. 

Debt,  when  existence  of,  is  in  evidence, 
if  amount  is  relevant,  witness  testify- 
ing to  debt  should  be  allowed  to 
state  amount  also.    58/224  (2). 

Feelings  of  anger  and  dislike  on  part  of 
defendant  toward  owner  of  property, 
admissible.     52/397  (l). 

Freight-car  body  placed  on  posts  near 
railroad  track,  not  in  city,  town,  or 
village,  may  be  characterized  as  "out- 
house" though  not  appurtenant  to  any 
other  building.  106/373  (3)  (32  S.  E. 
345). 

Indictment  need  not  allege  that  the  out- 
house  was  not  in  a  city,  town  or  vil- 
age  That  affects  the  punishment  only. 
64/605;  106/372  (1)  (32  S.  E.  345).  In- 
dictment in  language  of  Code  suffi- 
cient.    17/130  (1).    S>ee  Possession. 

Larceny,  where  creation  of  opportunity 
to  commit,  from  one  building,  seems 
to  have  been  motive  of  setting  fire  to 
another  building  on  same  premises, 
evidence  of  larceny  admissible  against 
prisoner  on  trial  for  r*son.  63/395  (2). 
That  tracks  like  prisoner's  were  traced 


from  house  in  which  larceny  commit- 
ted to  place  where  stolen  property 
left,  admissible  on  trial  for  arson 
though  similar  tracks  were  not  dis- 
covered between  buildings  or  about 
building  which  was  burned.  Where 
two  crimes  are  connected  in  time, 
place  and  purpose,  there  is  some  prob- 
ability that  perpetrator  of  one  perpe- 
trated both.  63/395  (3).  Where  trunk 
containing  money  was  stolen  from 
room,  and  key  was  taken  from  private 
receptacle  in  same  room,  and  tracks 
like  prisoner's  were  traced  to  where 
trunk  was  opened,  and  prisoner  was 
seen  with  certain  of  his  relatives 
shortly  before  and  after  crime,  evi- 
dence that  such  relatives  had  been  in 
service  of  prosecutor  and  had  become 
unfriendly  and  left,  and  knew  where 
key  and  trunk  were  kept,  and  that 
trunk  contained  money,  admissible. 
63/395   (1). 

Opinion  of  witness  as  to  similarity  of 
tracks  at  scene  of  crime  with  those  of 
defendant  when  facts  given  as  basis 
of  opinion,  admissible.  17/130;  see 
Larceny. 

Outhouse,  as  applied  to  structure  not  in 
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city,   town,   or   village,   embraces   any  Principals,  all  are,  where  several  corn- 
house  not  a  dwelling  house.     106/372,  bine  to  burn  houses,  and  each  sets  fire 
375   (33  S.   E.  345).  to  a  house  in  execution  of  the  common 
Possession   of   house   charged   as   being  purpose.     52/398. 
in   person    who    owned    it   and    proof  Threats,    effect    of,    as    evidence,    deter- 
showing   that   her   tenant   held   actual  mined  by  jury.     58/224  (1). 
possession,        variance         immaterial. 
67/639. 

§  139.  (§  142.)  Setting  fire  to  an  outhouse,  punishment.  Setting 
fire  to  an  outhouse  of  another,  as  described  in  the  preceding  section,  shall  be 
punished  by  imprisonment  and  labor  in  the  penitentiary  for  not  less  than  one 
year  nor  more  than  three  years. 

Cobb,  790. 

Outhouse,  as  applied  to  structure  not  in       house  not  a  dwelling  house.    106/372, 
city,   town,   or  village,    embraces   any       375  (32  S.  E.  345). 

§  140.  (§  143.)  Burning  defined.  The  crime  of  burning  shall  be  com- 
plete where  the  house  is  consumed  or  generally  injured. 

Cobb.  790. 
§§  133.  134. 

§  141.  (§  144.)  Setting  fire  defined.  The  offense  of  setting  fire  to  a 
house  shall  be  complete  when  any  attempt  is  made  to  burn  it,  though  no  ma- 
terial injury  is  the  consequence. 

Cobb,  790. 
§§  137,  134. 

§  142.  (  §  145.)  Burning  railroad  bridge.  The  willful  or  malicious 
burning,  or  attempt  to  burn,  any  railroad  bridge  within  this  State  shall  be 
deemed  and  adjudged  arson,  and  shall  be  punished  with  death ;  but  the  pun- 
ishment may  be  commuted  in  conformity  with  section  63  of  this  Code. 

Acts  1861,  p.  69. 

Cited.     128/661,  666  (57  S..  E.  889). 

§  143.  (§  146.)  Arson  in  the  day  and  night-time.  Arson  in  the  day- 
time (except  in  a  city,  town,  or  village)  shall  be  punished  by  a  shorter  pe- 
riod of  imprisonment  and  labor  than  arson  committed  in  the  night. 

Cobb,  790. 

§§  135,  136t  13a 

Imprisonment  for  three  years,  not  too       village.    17/130  (6). 
great    punishment     for    burning,     by   Indictment    need    not    specify    whether 
night,  of  outhouse  not  in  city,  town  or       day  or  night.     41/482. 

§  144.  (§  147.)  Arson  causing  death,  punishment.  Arson  which  pro- 
duces the  death  of  any  person  shall  be  punished  by  the  death  of  the  person 
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committing  the  arson,  but  the  punishment  may  be  commuted  in  conformity 
with  the  provisions  of  section  63  of  this  Code. 

Cobb,  790.     Acts  1866,  p.  150. 

§§  134,  135. 

§  145.  (§  148.)  Burning  by  person  in  possession  of  house.  The  fact 
that  the  person  burning  or  attempting  to  burn  the  house  or  outhouse  of  an- 
other may  be  himself  the  occupant  of  such  house,  or  in  possession  of  such 
outhouse,  shall  make  the  offense  none  the  less  arson  or  an  attempt  to  com- 
mit arson,  respectively:  Provided,  such  occupancy  or  possession  is  as  ten- 
ant of  the  owner,  or  as  an  intruder. 

Acts  1887,  p.  61. 


ARTICLE  2. 
Burglary. 

§  146.  (§  149.)  Burglary  defined.  Burglary  is  the  breaking  and  enter- 
ing into  the  dwelling,  mansion,  or  storehouse,  or  other  place  of  business  of 
another,  where  valuable  goods,  wares,  produce,  or  any  other  article  of  value 
are  contained  or  stored,  with  intent  to  commit  a  felony  or  larceny.  All  out- 
houses contiguous  to  or  within  the  curtilage  or  protection  of  the  mansion  or 
dwelling  house  shall  be  considered  as  parts  of  the  same.  A  hired  room  or 
apartment  in  a  public  tavern,  inn,  or  boarding-house  shall  be  considered  as 
the  dwelling  house  of  the  person  occupying  or  hiring  the  same. 

Cobb,  790.     Acts  1866,  pp.  141,  152. 

§§  176,  177,  178,  179. 


Breaking:  Opening  of  door,  though  not 
latched,  and  effecting  entrance  thereby, 
is  sufficient  breaking.  9  App.  161  (1) 
(70  S.  E.  892).  Opening  a  door  not 
latched  or  fastened  by  bolts  or  locks 
or  breaking  a  pane  of  glass  or  hoist- 
ing a  window,  sufficient.  77/762. 
Turning  bolt  not  for  purpose  of  lawful 
business,  nor  within  business  hours, 
sufficient.  84/440  (11  S.  E.  496).  Priz- 
ing open  blinds  and  raising  window 
amounts  to  breaking.  93/186  (18  S. 
E.  557).  Not  shown  by  proof  of  rais- 
ing blinds,  unless  evidence  shows  that 
blinds  were  closed.  52/580.  Opening 
door  by  unlocking,  even  with  the  key 
of  the  owner,  is  breaking.  91/709 
(17  S.  E.  840);  92/34  (18  S.  E.  350). 
Proof  that  door  ordinarily  kept 
locked,  admissible  on  question  of 
breaking.       92/33      (18     S.     E.     350). 


Though  outer  door  open,  forcing  of 
inner  doors  in  order  to  enter  apart- 
ments, sufficient  breaking.  78/98. 
Entry  through  hole  made  for  belt  con- 
necting machinery,  by  pushing  belt 
aside,  sufficient  breaking.  94/589  (20 
S.  E.  432).  "Breaking  and  entering" 
sufficient,  where  one  opens  from  out- 
side window  of  dwelling,  by  lifting 
latch,  and  enters  house,  except  as  to 
his  lower  limbs,  being  then  detected 
and  prevented  from  further  entrance. 
7  App.  596  (2)  (67  S.  E.  705).  Proof 
of  entry  through  open  door  and  turn- 
ing bolt  in  coming  out  does  not  show 
breaking.  51/285;  and  see  46/212. 
Breaking  out  after  entry  by  open  door 
and  commission  of  larceny  is  not  bur- 
glary. 3  App.  480  (1)  .(60  S.  E.  215). 
Proof  of  breaking  being  essential,  er- 
ror to  charge  that  if  accused  entered 


Digitized  by 


Google 


139 


FIFTH  DIVISION— ARTICLE  2. 


§  146 


Burglary. 


house  with  intent  to  steal,  he  would 
be  guilty.  Also  error  to  charge  that 
"if  he  went  into  the  house  expecting 
to  take  therefrom  anything  that  did 
not  belong  to  him,  and  that  he  had  no 
right  to  take,  and  he  knew  that  he 
had  no  right  to  take,  then  he  would 
be  guilty  of  the  offense  of  burglary, 
by  reason  of  the  fact  that  he  went 
into  the  house,  and  unlocked  the  door 
to  enter  it."  12  App.  640  (3,  4)  (77  S. 
E.  1070). 

Charge  that  "if  there  has  been  such 
force  and  such  an  entrance  in  this 
case,  you  would  be  authorized  to  con- 
vict the  defendant;  if  not,  you  ought 
to  acquit  him,"  was  not  reversible  er- 
ror (one  dissenting).  6  App.  491  (3) 
(65  S.  E.  311). 

Circumstantial  evidence:    See  Evidence. 

Confession  of  defendant  after  being 
found  in  possession  of  goods,  suffi- 
cient to  convict.  86/804  (13  S.  E.  16); 
see  56/545  (1). 

Conspiracy:  If  two  conspire  to  open 
window  and  enter  store  with  intent  to 
commit  larceny,  and  one  opens  it  in 
part  and  leaves  it  thus,  standing  a 
short  distance  off,  while  other  hoists 
sash  high  enough  to  enter,  and  does 
enter  except  his  lower  limbs,  and  is 
then  seized,  both  are  guilty  of  bur- 
glary. 69/761.  Fact  that  defendant 
and  two  other  persons  were  left  to- 
gether at  store,  and  that  after  bur- 
glary they  were  followed  and  found  in 
possession  of  goods,  shows  such  con- 
spiracy as  to  authorize  charge  that  if 
one  breaks  in  and  another  stands  by 
and  helps  and  receives  goods,  all  are 
guilty.     73/799  (2). 

Corpus  delicti  proved  by  circumstantial 
evidence  coupled  with  incriminatory 
admissions.  10  App.  109  (4)  (72  S.  E. 
951). 

Day  or  night,  not  necessary  to  allege 
whether  burglary  committed  in. 
67/739;  68/25.  Act  of  1879  did  not 
alter  law  of  burglary  otherwise  than 
to  put  burglary,  whether  committed 
in  day  or  night,  on  same  plane  in  re- 
spect to  punishment.    68/25  (2). 

Dwelling  house,  in  absence  of  proof  to 
contrary,  jury  may  infer  that  build- 
ing described  as  "home"  of  prosecutor 
is.  2  App.  394  (1)  (58  S.  E.  549). 
Where  family,  occupying  dwelling 
house,    were   absent   at   time   of   bur- 


glary,   but    with    intention    to    return, 
offense    was    burglary    from    dwelling 
house.     74/801   (2).     Every  house  for 
dwelling    and    habitation    of    man    is 
taken    to    be    dwelling    house.     4/339. 
Room     at     public     inn,     regarded     as 
dwelling  house.     75/825.     Railroad  car 
used  exclusively  for  purposes  of  hab- 
itation   may    be    the    subject    of    bur- 
glary.    8  App.  107  (1)   (68  S.  E.  742). 
Evidence  that  while  accused  was  in  jail, 
place  of  business  adjoining  that  which 
accused   was   alleged   to   have   broken 
and  entered  was  broken  and  entered, 
not  admissible.    11  App.  798  (6)  (76  S. 
E.  164).     Conviction  not  supported  by 
proof  that  accused  sold  pair  of  shoes 
similar  to  those  kept  in  store  burglar- 
ized, but  not  identified  by  any  stock- 
mark  or  other  peculiarity,  and  of  kind 
sold  by  other  dealers  in  same  vicinity, 
there  being  no  other  evidence,  except 
fact      that     accused     afterwards     left 
locality.     12  App.  637   (1-a)    (77  S.   E. 
920).    Where  it  appeared  that  witness 
concealed     himself     under    house    be- 
cause    he     suspected     that     burglary 
would  be  attempted  by  accused,  it  was 
not    error   to   allow   witness    to    state 
that  it  had  been  reported  to  him  that 
accused     said     he    knew     there    was 
money  in  the  house  and  intended  to 
get   it  on   certain   night,   it   appearing 
that     accused     actually     entered     the 
house  while  witness  was  hidden  under 
it.     12  App.  640  (77  S.  E.  1070).     Evi- 
dence here  was  wholly,  circumstantial 
and  insufficient  to  convict  accused  as 
principal.     95/457  (20  S.  E.  217).     Cir- 
cumstantial evidence   to  warrant  con- 
viction must  exclude  every  other  rea- 
sonable hypothesis  than  that  of  guilt. 
46/637    (1).    Where    smokehouse   was 
entered  through  hole  shoveled  under 
it,  and  meat  was  stolen  therefrom,  evi- 
dence that  defendant  was  there  before 
crime,  that  after  crime  tracks  like  his 
were  found,  that  grease  and  salt  were 
found  on  fences  between  there  and  de- 
fendant's house,  and  also  on  defend- 
ant's coat,  that  dirt  on  shovel  found 
at  defendant's  house  was  like  that  at 
smokehouse,    and   that   shovel   handle 
had   greasy   hand   prints    on    it,    suffi- 
cient to  convict.    92/461  (17  S.  E.  619). 
Where  three  defendants  were  indicted, 
and  one  pleaded  guilty  and  said  other 
two   took   no   part   in    crime,   convic- 
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tion  of  other  two  authorized  by  facts 
that  they  had  possession  of  part  of 
goods  and  were  intimate  with  other 
defendant.  89/366  (15  S.  E.  477). 
Though  evidence  made  weak  case  of 
burglary  as  compared  with  larceny 
from  house,  conviction  allowed  to 
stand.  89/418  (15  S.  E.  532).  Pres- 
ence of  defendant  at  mill-house  before 
burglary,  mule  tracks,  identification  of 
goods  near  defendant's  house,  his 
leaving,  sufficient  to  convict.  91/186 
«'16  S.  E.  985).  Circumstances  includ- 
ing defendant's  size  and  general  ap- 
pearance, kind  of  hat,  tracks  corre- 
sponding with  his,  and  his  sayings  and 
behavior  before  and  after  crime,  suffi- 
cient to  uphold  verdict  of  guilty. 
91/188  (17  S.  E.  68).  Fact  that  shoes 
were  left  under  window,  that  barefoot 
boy  of  defendant's  size  was  seen  in 
store  but  escaped,  that  defendant  was 
seen  wearing  shoes  like  those  left 
under  window,  and  that  he  was  in  his 
stocking  feet  when  arrested,  sufficient 
to  convict.  90/778  (2)  (16  S.  E.  979). 
Facts  that  window  was  closed  at  bed 
time  and  found  open  next  morning, 
that  a  trunk  was  found  in  garden 
broken  open,  that  gold  and  silver 
locked  up  in  trunk  were  found  on  per- 
son of  defendant,  that  defendant  con- 
fessed that  he  got  the  money  out  of 
the  house,  and  took  trunk  out  of  the 
house  and  broke  it  open,  sufficient  to 
convict.  56/545  (1).  Fact  on  next 
day  after  burglary  defendant  offered 
the  stolen  goods  for  sale,  and  that 
upon  appearance  of  policeman,  de- 
fendant ran,  was  shot  at  and  fired  in 
return,  enough  to  show  defendant  was 
the  burglar.  61/311  (2).  Facts  that 
burglary  was  committed  and  that 
money  stolen  was  found  next  day  in 
possession  of  defendant,  described  by 
owner  before  he  saw  it  and  recog- 
nized by  him,  together  with  admission 
of  defendant  that  the  money  belonged 
to  owner  so  recognizing  it,  sufficient 
to  convict.  58/78  (5).  Prisoner's 
participation  in  burglary  sufficiently 
made  out  by  evidence  that  he  was  a 
mechanic,  and  that  the  breaking  was 
with  a  tool  used  in  a  skillful  manner; 
that  next  day  grains  of  rice  were 
found  scattered  along  from  building 
to  his  shop,  situated  in  same  enclos- 
ure,   some    grains    also    being    within 


shop;  that  some  of  goods  were  found 
at  prisoner's  dwelling  house  concealed 
in  his  bed.  55/324.  In  order  to  prove 
that  cotton  baskets  found  at  the  scene 
of  the  burglary,  some  of  which  the  ac- 
cused admitted  belonged  to  him,  were 
similar  to  other  baskets  found  on  the 
premises  of  the  accused  which  he  also 
admitted  were  his,  it  was  not  neces- 
sary to  produce  any  of  the  baskets  to 
the  jury  and  submit  them  to  their  in- 
spection.    94/589  (2)    (20  S.  E.  432). 

Felony  which  defendant  intended  to 
commit  must  be  specified  in  indict- 
ment.    24/420   (3). 

Identification  of  goods  established  by 
correspondence  in  quantity,  variety, 
and  brand,  along  with  other  evidence, 
though  goods  lost  had  no  earmarks. 
119/443  (2)  (46  S.  E.  679).  Sole  is- 
sue being  identity  of  burglar,  evidence 
of  two  witnesses  that  they  recognized 
defendant  by  moonlight,  authorized 
conviction.     86/782   (13  S.  E.  16). 

Indictment  need  not  describe  goods,  or 
allege  their  value.  68/836;  76/304; 
95/223  (21  S.  E.  381).  Indictment 
charging  that  defendant  broke  and 
entered  depot  of  named  railroad  com- 
pany, with  intent  to  steal,  authorized 
proof  that  company  was  in  possession 
of  goods  stolen,  and  that  they  were 
taken  from  its  depot,  and  afterwards 
found  in  possession  of  defendant. 
84/258  (1)  (10  S.  E.  740).  In  an  in- 
dictment for  burglary,  embracing  lar- 
ceny from  house,  description  of 
stolen  property  as  35  pounds  of  mid- 
ling  meat,  of  value  of  $7.50,  property 
of  named  person,  was  sufficient.  10 
App.  776  (1)  (74  S.  E.  89).  When  in- 
dictment alleges,  as  purpose  of  break- 
ing, intent  to  commit  larceny,  de- 
scription, value,  or  ownership  of 
goods  intended  to  be  stolen  need  not 
be  alleged.  4  App.  273  (1)  (61  S.  E. 
134).  See  Day,  Felony,  Intent,  Lar- 
ceny, Outhouse,  Ownership. 

Intent  must  be  alleged.  Not  sufficient 
to  allege  defendant  broke,  etc.,  and 
having  so  entered  did  steal  certain 
goods.  46/322  (1).  Allegation  that 
defendant  broke  and  entered,  with  in- 
tent to  steal,  and  took  and  carried 
away  certain  brandy-peaches  and  $60 
in  money,  sufficient.  58/78  (1).  In- 
tent may  be  shown  by  proof  that  de- 
fendant broke  and  entered  and  took 
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a*/ay   certain   goods.     84/258    (3)    (10 
S.    E.    740).      Intention   was    question 
for  jury,  where  intent  to  commit  lar- 
ceny    was      alleged,      and     evidence 
showed    breaking   and    entering,    that 
room  contained  clothing  and  money, 
and   that   defendant    was    discovered 
and  caught.     54/106.     Intent  to  steal 
may  be  inferred  from  an  attempt  at 
burglary  at  midnight,  there  being  val- 
uable  goods    in    the    house    and    no 
other  motive  appearing.     81/736  (8  S. 
E.  420). 
Larceny  after  breaking  charged   in   in- 
dictment, defendant  may  be  convicted 
of  larceny,  though  not  guilty  of  bur- 
glary.    3  App.  300  (2)   (59  S.  E.  848). 
Indictment     charging     both    burglary 
and  larceny   from  the  house,   convic- 
tion   for   the    latter   not   unwarranted 
because   evidence   also   shows   former 
offense.      125/785    (2)    (54   S.    E.   692). 
There  may  be  verdict  of  guilt  of  lar- 
ceny   from     the    house    if   larceny    is 
sufficiently  charged  in  the  indictment. 
77/448;   78/347;   90/456    (16   S.    E.   95). 
Where  indictment  charges  that  house 
broken   and    entered    with    intent   to 
commit    larceny,    and    larceny    shown 
to   have    been    committed,    conviction 
of  larceny    from    the,  house,   proper. 
121/189    (48    S.    E.    903).     Where    in- 
dictment charges  larceny  from  house, 
and  evidence  shows  burglary  includ- 
ing larceny  from  house,  accused  may 
be    convicted    of    last-named    offense. 
119/120   (1)    (45    S.   E.    990).     Where 
accusation   and   evidence   makes    case 
of  burglary,    yet  if   they    also   make 
case  of  larceny  from  house,  defendant 
may  be  convicted  of  latter  offense.    3 
App.  480   (3)   (60  S.  E.  215).     Where 
evidence  showed  breaking,  not  error 
to  refuse  to  charge  on  larceny   from 
house;    conviction    of    latter    offense 
would  not  be  lawful.     95/222  (3)    (21 
S.    E.    381).   Omission  of    charge    on 
larceny    from   house  not   error   where 
only  issue  was  whether  defendant  was 
person   who   was  guilty.     9   App.    161 
(2)   (70  S.  E.  892).     Evidence  of  lar- 
ceny of  other  articles  than  those  de- 
scribed,    not     admissible,     unless     it 
showed   also  that    they    were  in   the 
house  at  time  of  burglary  and   were 
stolen  or  their  larceny  in  some  way 
connected  with  the  burglary.     6  App. 
109  (2)   (64  S.  E.  289).     Verdict  find- 


ing accused  guilty  of  "misdemeanor," 
too  vague,  on  presentment  for  bur- 
glary, under  allegations  of  which  find- 
ing for  larceny  from  house  or  simple 
larceny  might  have  been  authorized. 
117/16  (2)  (43  S.  E.  440).  Verdict  of 
guilty  under  indictment  charging  bur- 
glary and  larceny  convicts  of  bur- 
glary. 86/396  (12  S.  E.  650).  Where 
defendant  was  convicted  of  burglary, 
charges  and  refusals  to  charge  in  re- 
spect to  minor  offense  of  larceny 
from  house,  not  authorize  new  trial. 
74/801  (1).  Not  essential  to  charge 
larceny,  but  if  charged,  it  must  be 
proved  as  laid.  5  App.  430  (63  S.  E. 
534).  Where  indictment  charged  that 
accused  broke  and  entered  house  with 
intent  to  steal  specific  article,  and 
there  was  no  proof  that  this  article 
was  ever  in  the  house,  or  that  accused 
ever  had  any  reason  to  believe  that  it 
was,  verdict  of  guilty  cannot  stand. 
114/113  (39  S.  E.  941). 

Money,  where  charge  that  defendant 
broke  and  entered  storehouse  of  an- 
other with  intent  to  steal  $30  in,  of 
the  value,  etc.  being  property  of 
owner  of  storehouse,  description  suf- 
ficient.   68/836. 

Outhouse:  Where  indictment  charges 
burglary  of  dwelling  house  and  evi-  , 
dence  shows  that  house  actually 
broken  was  chicken  house  in  same  en- 
closure with  dwelling  house,  it  is  not 
error  to  instruct  jury  that  State 
charges  that  accused  entered  chicken 
house,  the  same  being  within  curtilage 
of  dwelling  house.  99/52  (1)  (25  S. 
E.  613).  A  gear  house,  though  sep- 
arated from  the  main  yard  by  a  fence 
and  fenced  to  itself,  may  be  within 
the  protection  of  the  dwelling  house, 
there  being  a  gate  between  it  and  the 
main  yard,  always  left  open  at  night, 
so  as  to  constitute  one  yard,  and  un- 
der the  protection  of  the  yard  dog; 
and  upon  proof  of  this  fact,  verdict 
of  guilty  upheld,  though  the  indict- 
ment allege  that  the  gear  house  was 
within  the  curtilage  and  protection  of 
the  dwelling  house,  the  statute  being 
itself  in  the  disjunctive  and  making 
the  crime  complete  if  the  outhouse  be 
within  the  curtilage  or  protection  of 
the  mansion.  60/358.  Indictment 
charging  burglary  committed  in  out- 
house  within   curtilage  need   not  de- 
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scribe  same  as  committed  in  dwelling 
house,  or  allege  that  outhouse  is  part 
of  dwelling.  3  App.  300  (1)  (59  S.  E. 
848).  Where  smokehouse  or  "meat 
house"  is  in  field  200  yards  from 
dwelling,  and  not  within  common  en- 
closure with  dwelling,  breaking  and 
entering  it  with  intent  to  steal  is  not 
burglary,  but  may  be  larceny  from 
house.  12  App.  514  (77  S.  E.  657). 
Barn  and  com  crib  in  which  corn  is 
stored  not  subject  matter  of  burglary 
unless  proved  to  be  within  curtilage 
of  dwelling  house  or  alleged  and 
proved  to  be  place  of  business.  Barn 
enclosed  by  fence  disconnected  with 
dwelling  and  no  part  of  which  is  used 
as  dwelling,  is  not  dwelling  house.  3 
App.  300  (3)  (59  S.  E.  848) ;  95/459  (20 
S.  E.  212). 
Ownership  alleged  as  being  in  certain 
person,  parol  proof  of  his  possession 
under  written  lease,  sufficient.  38/165. 
Must  be  proved  as  laid,  though  need- 
lessly alleged.  92/48  (17  S.  E.  1006). 
Sufficiently  shown,  if  alleged  owner  is 
proved  to  be  in  lawful  occupancy  as 
tenant  or  otherwise.  38/165.  Where 
laid  in  corporation,  words  "chartered 
by  the  laws  of  said  State"  are  mere 
surplusage  and  need  not  be  proved. 
68/822;  76/499.  Ownership  of  prop- 
erty named  in  indictment  may  be  laid 
in  agent  or  bailee.  84/258  (10  S.  E. 
740);  89/294  (15  S.  E.  325);  2  App. 
622  (2)  (58  S.  E.  1064).  Carrier  has 
such  ownership  in  goods  in  custody 
for  transportation,  as  will  support  al- 
legations of  ownership  in  indictment 
for  larceny  or  burglary.  7  App.  116 
(4)  (66  S.  E.  390).  Owner  is  pos- 
sessor and  occupant  rather  than 
holder  of  fee  who  is  not  in  possession. 
116/602  (42  S.  E.  1008).  Where  family 
who  occupied  dwelling  were  absent, 
but  with  intention  of  returning,  and 
house  was  rented  for  some  time  after 
they  left,  but  some  of  effects  of  family 
went  stored  in  some  of  rooms,  and 
tenant  gave  up  possession  by  leaving 
house  before  burglary,  and  goods  left 
by  family  of  owner  were  taken  by 
burglar,  crime  was  burglary  of  dwell- 
ing house  of  head  of  the  family. 
74/801  (3).  Ownership  sufficiently 
proved  by  showing  rightful  posses- 
sion by  person  in  whom  ownership 
laid.    6  App.  491  (1-c)  (65  S.  E.  311). 


Possession  sufficient  evidence  of  own- 
ership of  house  broken.  Possession 
of  agent  or  custodian  raises  presump- 
tion of  ownership  by  principal.  7 
App.  115  (3)  (66  S.  E.  390).  Where 
dwelling  was  occupied  by  one  in 
charge  of  plantation,  and  he  ordinarily 
slept  in  one  room  of  it,  entire  house 
was  his  dwelling  house,  although  an- 
other room  may  have  been  occasion- 
ally occupied  as  an  office  or  bedroom 
by  another,  who  while  there  was  the 
master.  68/25  (1).  Indictment  lay- 
ing ownership  in  wife  not  supported 
by  evidence  that  house  was  rented  by 
husband  and  occupied  by  family,  no 
other  right  or  title  in  her  being 
shown.  House  was  his  as  head  of 
family,  and  not  hers.  63/307;  86/396, 
398  (12  S.  E.  650);  70/755.  Evidence 
showing  that  husband  and  wife  lived 
together,  wife's  testimony  that  house 
burglarized  was  her  house,  sufficient 
to  authorize  inference  of  husband's 
ownership.  7  App.  523  (2)  (67  S.  E. 
126).  Where  husband  and  wife  lived 
together  in  house,  it  was  his  dwelling 
house  as  well  as  hers,  though  title  in 

*  her;  and  it  makes  no  difference  that 
in  her  testimony  the  wife  called  it  her 
house,  while  her  son  called  it  dwelling 
house  of  his  father.  74/801  (3-a). 
Where  husband  and  wife  resided  in 
house  belonging  to  her,  it  may  be  de- 
scribed as  his  house  in  indictment  for 
burglary.  86/396  (l)  (12  S.  E.  650). 
Where  husband  and  wife  occupied 
his  dwelling  house,  there  was  no  vari- 
ance, though  indictment  alleged  goods 
stolen  belonged  to  husband,  and 
proof  showed  title  in  wife.  101/528 
(2)  (28  S.  E.  990).  Room  in  rented 
house,  occupied  by  boarder,  bur- 
glarized, ownership  of  house  may  be 
alleged  either  in  general  or  in  special 
occupant.  4  App.  273  (2)  (61  S.  E. 
134). 

Place  of  business,  business  carried  on 
in,  need  not  be  of  kind  which  is  car- 
ried on  in  conducting  a  storehouse. 
48/505;  77/763.  Not  necessary  to 
prove  house  was  place  of  business, 
used  for  purpose  of  storing  goods  al- 
leged to  have  been  stolen.  If  goods 
were  in  fact  stored  in  such  house  at 
the  time,  it  is  sufficient  to  support  in- 
dictment; this  is  true  although  busi- 
ness done  in  house  be  not  carried  on 
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with  or  iit  the  articles  or  goods 
stolen.  48/505  (3).  Incomplete  build- 
ing in  which  carpenters  store  their 
tools  is  place  of  business  within  mean- 
ing of  this  section.  77/762.  If  mill 
house,  indictment  should  allege  that 
it  was  a  place  of  business.  55/562. 
If  theater,  indictment  should  allege 
that  valuable  goods  were  stored 
therein  or  stolen  therefrom.  56/477. 
"Where  valuable  goods,  etc.,  are  con- 
tained or  stored,"  applies  to  the 
words,  "or  other  place  of  business  of 
another,"  and  not  to  the  "dwelling, 
mansion  or  storehouse."  76/304. 
Words  "place  of  business"  mean  any 
house,  other  than  "dwelling,  mansion, 
or  storehouse,"  occupied  as  a  place 
of  business,  in  which  valuable  goods 
are  contained.  Allegations  here  suf- 
ficient to  show  that  "place  of  busi- 
ness" was  a  house  and  that  valuable 
goods  were  contained  therein.  10  App. 
792  (74  S.  E.  297).  Cottonseed  ware- 
house not  subject  matter  of  burglary, 
unless  used  as  place  of  business.  12 
App.  813  (1)  (78  S.  E.  474).  Even  if 
place  where  intoxicating  liquors  are 
exclusively  sold  is  not  place  of  busi- 
ness, yet  where  other  articles  which 
may  be  lawfully  sold  are  kept  in  con- 
nection with  liquors,  it  is  burglary  to 
break  and  enter  with  intent  to  steal 
either  liquor  or  other  articles.  11 
App.  798  (2)   (76  S.  E.  164). 

Possession  of  stolen  goods  as  evidence: 
See  catchword  Possession,  under 
§  1010. 

Prevention  of  theft,  no  bar  to  convic- 


tion if  defendant  broke  and  entered 
with  intent  to  steal.     76/304. 

Prosecuting  witness,  charge  that  jury 
have  no  right  to  acquit  simply  be- 
cause of  violation  of  law  by,  not  re- 
versible error.  11  App.  798  (5)  (76 
S.  E.  164). 

Public,  if  portion  of  house  is,  breaking 
into  another  room  may  be  burglary; 
but  breaking  into  another  room  of 
private  dwelling,  where  entrance  into 
house  accomplished  without  breaking, 
is  4ot  burglary.  3  App.  480  (2)  (60 
S.  E.  215) ;  see  78/98. 

Receiving  stolen  goods,  proof  of,  not 
sufficient  to  convict  of  burglary. 
114/841  (2)  (40  S.  E.  1003).  Verdict 
for  receiving  stolen  goods  not  lawful 
under  indictment  for  burglary.  87/549 
(13  S.  E.  558). 

Storehouse,  to  charge  in  indictment 
breaking  and  entering  of,  with  intent 
to  steal,  sufficient,  without  adding, 
"where  valuable  goods,  wares,  etc., 
are  contained  or  stored."     76/304  (1). 

Tracks  as  evidence:  See  catchword 
Tracks,  under  §  1010. 

Value  alleged  to  be  fifteen  dollars,  proof 
of  some  value  sufficient  if  case  other- 
wise made  out.  96/348  (23  S.  E.  409). 
Proof  of  purchase  price  is  circum- 
stance from  which  value  may  be  in- 
ferred.   6  App.  491  (1)  (65  S.  E.  311). 

Venue  established  by  proof  that  house 
is  within  jurisdiction;  not  determined 
by  locality,  where  guilty  possession 
shown.  6  App.  491  (1-b)  (65  S.  E. 
311). 


§  147.  (§  150.)  Punishment.  Burglary  shall  be  punished  by  imprison- 
ment in  the  penitentiary  for  not  less  than  one  year  nor  longer  than  twenty 
years. 

Cobb,  790.     Acts  1878-9,  p.  65. 


Discretion  of  the  judge  as  to  the  pun- 
ishment,      unless      grossly      abused, 


should  not  be  interfered  with.    56/545. 


Digitized  by 


Google 


§  148 


SIXTH  DIVISION— ARTICLE  1. 


144 


Robbery. 


SIXTH  DIVISION. 

Crimes  Relative  to  Property. 


ARTICLE  1. 

Bobbery. 

§  148.  (§  151.)  Definition.  Robbery  is  the  wrongful,  fraudulent,  and 
violent  taking  of  money,  goods,  or  chattels  from  the  person  of  another  by 
force  or  intimidation,  without  the  consent  of  the  owner,  or  the  sudden  snatch- 
ing, taking,  or  carrying  away  any  money,  goods,  chattels,  or  anything  of 
value  from  the  owner  or  person  in  possession  or  control  thereof  without  the 
consent  of  the  owner  or  person  in  possession  or  control  thereof. 

Acts  1903,  p.  43.     Cobb,  791. 
§§  149,  150,  174,  172,  99. 


Cited.     135/434   (69   S.   E.  562). 

Cards,  loser  of  money  at,  compelling 
winner  to  surrender  winnings,  not 
guilty  of  robbery;  aliter,  if  loser  com- 
pelled to  surrender  other  money  be- 
sides winnings.  115/206  (2)  (41  S.  E. 
696). 

Charge  that  sudden  snatching  is  also 
robbery  is  error  on  trial  of  one 
charged  with  robbery  by  force  and 
intimidation.  124/791  (53  S.  E.  192). 
Not  error  to  fail  to  charge  as  to  rob- 
bery by  snatching  where  indictment 
is  for  robbery  by  force.  122/136  (1) 
(50  S.  E.  56).  There  being  no  evi- 
dence of  commission  by  accused  of 
any  offense  other  than  robbery  by  in- 
timidation, and  that  offense  being 
charged  in  the  indictment,  court 
should  have  given  instructions  ap- 
propriate to  that  charge.  125/259  (2) 
(54  S.  E.  191).  Where  indictment 
charged  robbery  by  force  and  intim- 
idation, and  evidence  proved  robbery 
by  intimidation,  instruction  to  jury 
denning  both  kinds  of  robbery,  spe- 
cially stating  that  in  present  case 
crime  was  claimed  by  State  to  be 
robbery  by  intimidation,  not  error, 
verdict  being  for  robbery  by  intimida- 
tion. 12  App.  552  (77  S.  E.  830).  See 
Intent 

Circumstances  sufficient  to  convict  de- 


fendants of  robbing  person  of  sack  of 
small  change  which  he  was  carrying 
home  from  store  at  night.  83/793  (10 
S.  E.  1104). 

Coercion  of  defendant  by  codefendants 
was  question  for  jury.  11  App.  98,  100 
(74  S.  E.  709). 

Common  intent  to  rob,  where  shown 
that  several  persons  have,  all  are 
guilty,  though  some  may  not  actually 
participate.     32/658. 

Force  under  pretense  of  assisting  one 
across  platform  of  car  distinguished 
robbery  from  larceny  from  person. 
125/34  (53  S.  E.  806),  distinguishing 
106/695  (32  S.  E.  849).  Robbery  dis- 
tinguished from  larceny  by  the  pres- 
ence of  force  and  violence.  12/293; 
66/168.  Evidence  that  defendant  se- 
cretly took  purse  from  pocket  of 
prosecutor,  without  his  knowledge, 
and  without  resort  to  any  force  or 
violence,  not  support  indictment  for 
robbery  by  snatching.  Offense  proved, 
if  any,  was  larceny  from  person. 
125/36  (53  S.  E.  564).  Purse  secured 
to  owner's  finger  by  chain,  snatched 
with  force  sufficient  to  break  chain 
and  injure  owner's  finger,  crime  was 
robbery.  117/320  (43  S.  E.  736). 
Where  one  demanded  of  another  an 
article  in  hands  of  latter,  and,  upon 
refusal  to  deliver,  forcibly  snatched  it 
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and  ran  off  with  it,  against  consent 
of  owner,  offense  was  robbery,  if 
there  was  intent  to  steal.  110/293 
(34  S.  E.  1019).  Robbery  by  force  or 
intimidation  not  shown  by  evidence 
that  prosecutor  was  in  buggy  with 
two  boys,  that  one  of  them  took  purse 
from  pocket  of  prosecutor,  who  made 
no  resistance,  because  he  did  not 
know  whether  they  had  any  guns  and 
was  afraid  of  them.  Rule  is  that  if 
the  fact  be  attended  with  such  circum- 
stances of  terror — such  threatenings 
by  word  or  gesture,  as  in  common  ex- 
perience are  likely  to  create  an  appre- 
hension of  danger  and  induce  a  man 
to  part  with  his  property  for  the 
safety  of  his  person — it  is  a  case  of 
robbery.  1  App.  729,  730  (57  S.  E.  1056). 
Proof  of  struggle  to  retain  property, 
may  be  sufficient  evidence  of  force. 
12/294;  74/372.  Injury  to  the  person, 
inflicted  in  the  taking  of  property, 
may  authorize  inference  of  force. 
12/294.  Filching  money  from  person 
by  artifice  and  trickery  before  his 
eyes,  but  without  force,  was  not  rob- 
bery. 77/513  (3);  but  see  125/146  (53 
5.  E.  1026),  and  catchword  Sudden 
snatching. 

Grades  of  offense:     See  Indictment. 

Indictment  must  charge  that  property 
was  taken  from  the  person  of  another. 
39/583.  May  not  charge  robbery  and 
assault  and  battery,  even  in  separate 
counts.  57/67.  Nor  robbery,  larceny 
from  the  person  and  cheating  and 
swindling.  77/515.  Robbery  by  force 
and  robbery  by  intimidation  are  not 
two  offenses,  but  different  grades  of 
same  offense,  and  both  may  be 
charged  in  same  count.  87/516  (2) 
(13  S.  E.  523);  12/293.  Both  grades 
may  be  charged  in  same  indictment, 
in  same  or  separate  counts;  where 
victim  robbed  by  two  men,  one 
pointing  pistol  and  other  holding 
and  searching  victim,  both  guilty  of 
both  grades.  1  App.  136  (1,  2)  (57  S. 
E.  937).  Act  of  1903  added  another 
distinct  grade  of  robbery  to  the  two 
already  existing.  It  is  not  proper, 
where  only  one  grade  is  charged,  to  in- 
struct jury  as  to  law  applicable  to 
other  two  grades,  or  where  two 
grades  only  are  charged,  to  instruct 
jury  as  to  other  grade.  124/791,  792 
(53  S.   E.   192).     Indictment  charging 

6  Ga  Code— 10 


robbery  by  force  and  intimidation, 
conviction  may  be  had  for  both  grades 
of  crime,  or  for  either.  3  App.  477 
(1)  (60  S.  E.  216);  and  see  1  App.  136 
(57  S.  E.  937);  12/293;  87/516  (13  S. 
E.  523).  Indictment  describing  prop- 
erty as  fifty  dollars  in  money,  of 
value  of  fifty  dollars,  sufficient.  9 
App.  875  (72  S.  E.  445).  Description 
of  property  alleged  to  have  been 
stolen  as  five  dollars  in  paper  money 
of  the  value  of  five  dollars,  sufficient. 
100/260  (1)  (28  S.  E.  25).  Where  de- 
fendant is  indicted  for  robbery  by 
force  and  intimidation,  and  is  con- 
victed, and  new  trial  is  granted,  State 
may,  without  entering  order  of 
nolle  prosequi  upon  indictment,  pre- 
fer second  indictment  involving  same 
transaction,  charging  him  with  rob- 
bery by  sudden  snatching.  125/750 
(1)  (54  S.  E.  688).  See  Intent,  Own- 
ership, Sudden  snatching. 

Insurance,  "robbery"  as  used  in  policy 
of,  given  meaning  set  forth  in  this 
section.  12  App.  712  (3)  (78  S.  E. 
265). 

Intent  to  steal  is  substantive  element 
of  robbery,  and  failure  so  to  instruct 
jury  is  cause  for  new  trial.  99/684  (2) 
(26  S.  E.  756).  Intent  to  steal  must 
appear,  though  it  may  be  inferred 
from  proof  of  robbery  and  appropria- 
tion. 12/294;  90/705  (17  S.  E.  628). 
One  does  not  have  such  intent  who 
takes  money  under  agreement  to  re- 
lease an  alleged  criminal  whom  he 
has  arrested.  12/294.  Intent  nega- 
tived by  proof  that  defendant  took 
money,  even  though  by  force  and 
violence,  under  bona  fide  claim  of 
right.  12/294.  To  constitute  rob- 
bery, there  must  be  force  or  intimida- 
tion, asportation  without  the  consent 
of  the  owner,  and  intent  to  steal.  Per- 
son taking  property  from  another 
under  bona  fide  claim  of  right  and 
with  purpose  of  applying  it  to  pay- 
ment of  debt  from  latter  to  himself, 
not  guilty  of  robbery;  otherwise  if 
claim  of  right  is  mere  pretense. 
90/701  (1)  (17  S.  E.  628).  Indictment 
charging  the  offense  substantially  in 
the  language  of  the  Code  section 
need  not  allege  intent  to  steal.  8  App. 
202  (1)  (68  S.  E.  861). 

Intimidation,  person  was  guilty  of  rob- 
bery   by,   where   he   obtained   posses- 
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sion  of  pistol  under  pretense  of  ex- 
amination with  view  of  purchasing 
it,  and  then,  by  using  it  to  put  owner 
in  fear,  carried  it  away.  125/259  (l) 
(54  S.  E.  191).  Robbery  by  intimida- 
tion was  committed  where  defendants 
arrested  another  without  warrant, 
carried  him  to  adjoining  county,  and, 
by  exciting  fear,  induced  him  to  con- 
sent to  their  taking  part  of  his  money. 
90/315  (1)  (17  S.  E.  273).  If  delivery 
of  goods  is  from  fear,  though  it  seems 
to  be  voluntary,  the  crime  is  robbery. 
12/294.  Person  robbed  may  prove 
that  he  was  scared  at  time  of  rob- 
bery. 12/294  (21).  Intimidation 
means  putting  in  fear,  as  at  common 
law.  Person  regarded  as  in  fear  if 
circumstances  arc  such  as  in  common 
experience  are  likely  to  create  an  ap- 
prehension of  danger.  12/294;  1  App. 
729,  730  (57  S.  E.  1056).  Where  ac- 
cording to  evidence  of  State  accused 
was  guilty  of  robbery  by  force  and 
according  to  defendant's  statement  he 
was  innocent  of  any  offense,  convic- 
tion of  robbery  by  intimidation  was 
illegal.  12  App.  644  (77  S.  E.  914). 
See  Charge. 

Intoxicated,  though  prosecutor  was, 
when  robbed,  not  competent  evidence 
for  accused  that  three  nights  previ- 
ously he*  was  in  certain  saloon  intoxi- 
cated and  complained  that  two  men 
were  trying  to  rob  him.  87/516  (5) 
(13   S.   E.   523). 

Judicial  notice  taken  that  term  "green- 
back" designates  species  of  currency 
of  United  States.  10  App.  59  (72  S. 
E.  518).  "Dollar"  judicially  recog- 
nized as  money  unit  of  United  States 
and  of  value  of  one  hundred  cents. 
9  App.  875   (72  S.  E.  445). 

Larceny  from  person:  See  Force,  Sud- 
den snatching;  see  also  §  172  and 
notes. 

Ownership  of  property  taken  alleged  in 
indictment  to  be  in  third  person  must 
be  so  proved.     114/256  (40  S.  E.  264). 

Person,  not  necessary  that  property  be 
taken  directly  from;  sufficient  if  taken 
while  in  his  possession  and  immediate 
presence.  90/701  (2)  (17  S.  E.  628). 
Where  prosecutor  was  in  his  smoke- 
house within  fifteen  steps  of  his  dwell- 
ing house,  and  he  was  prevented  by 
threats  and  intimidation  of  defendants, 
from  leaving  the  smokehouse  and  re- 


turning to  dwelling  house,  until  some 
of  them  entered  and  stole  property, 
offense  was  robbery.  84/660  (11  S. 
E.  505).    See  Indictment 

Possession:  Evidence  that  watch  stolen 
was  found  next  morning  in  posses- 
sion of  woman  with  whom  accused 
was  intimate,  relevant  122/136  (2) 
(50  S.  E.  56).  See  catchword  Pos- 
session,  under  §   1010. 

Redelivery  of  property  after  even  short 
time,  robbery  not  purged  by.  97/368 
(1)  (23  S.  E.  824);  see  82/752  (9  S. 
E.   1108);  86/329   (12  S.   E.  641). 

Res  gestae,  statements  made  by  victim 
of  robbery  to  policeman  on  the  street 
immediately  after  robbery  had  taken 
place  at  the  hotel,  admissible  as  parts 
of.     87/516  (4)    (13  S.  E.  523). 

Sudden  snatching  was  held  in  74/372 
and  106/692  (32  S.  E.  849),  not  to  be 
robbery.  It  was  made  robbery  by 
Act  of  1903.  Under  that  Act  no  force 
is  necessary  beyond  effort  of  robber 
to  obtain  possession,  but  if  owner 
makes  some  degree  of  resistance, 
while  act  may  be  robbery  by  force,  it 
is  also  robbery  by  sudden  snatching. 
Where  all  elements  of  robbery  by 
snatching  are  proved,  it  is  no  variance 
from  indictment  for  such  robbery 
that  proof  should  disclose  superadded 
element  of  force,  which  would  have 
authorized  indictment  and  convic- 
tion for  robbery  by  force.  125/145  (53 
S.  E.  1026);  see  1  App.  729,  731  (57  S. 
E.  1056).  Suddenly  snatching  pistol 
and  retaining  possession  by  intimida- 
tion, not  robbery.  114/826  (40  S.  E. 
1001).  Changed  by  Act  of  1903. 
124/792  (53  S.  E.  192).  Act  of  1903  did 
not  create  independent  and  new  statu- 
tory offense,  or  abolish  the  distinctive 
element  which  differentiates  the  crime 
of  robbery  from  larceny,  that  is,  vio- 
lence. Robbery  by  sudden  snatching 
is  robbery  by  force,  and  is  punish- 
able as  prescribed  in  section  149. 
125/748  (54  S.  E.  686),  750  (2)  (54  S. 
E.  688).  Only  difference  between 
robbery  by  sudden  taking  and  larceny 
from  person  is  that  in  latter  case 
property  is  taken  without  knowledge 
of  possessor.  9  App.  170  (1)  (70  S.  E. 
890).  See  Charge, 
Threats  to  prosecute  for  an  unnatural 
crime,  constitute  constructive  vio- 
lence,  whether   the   person   be   guilty 
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or  not  If  threats  to  prosecute  for  Tracks,  under  §  1010. 
any  other  crime  are  accompanied  with  Venue,  where  defendant  arrested  per- 
force, actual  or  constructive,  the  of-  son  in  one  county  and  took  him  to 
fense  is  complete,  whether  the  per-  another  and  there  got  possession  of 
son  be  guilty  or  not.  12/293;  71/100.  his  money,  was  in  latter  county. 
Tracks     as    evidence:       See     catchword  90/315   (1)    (17  S.   E.  273). 

§  149.  (§  152.)  By  open  force,  punishment.  Robbery  by  open  force 
or  violence  shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary 
for  not  less  than  four  years  nor  longer  than  twenty  years. 

Cobb,  791.      Acts   1858,   pp.   98.  99. 
§    148. 

Sudden  snatching,  robbery  by.  punished        (54  S.   E.  686).  750  (2)   (54  S.  E.  688). 
as  prescribed  in  this  section      125/748 

§  150.  (§  153.)  By  intimidation,  punishment.  Robbery  by  intimida- 
tion, or  without  using  force  and  violence,  shall  be  punished  by  imprisonment 
and  labor  in  the  penitentiary  for  not  less  than  two  years  nor  longer  than 
twenty  years. 

Cobb.   79L      Acts   1890-1,   p.   83. 
§   148. 

Cited.  135/434  (1)  (69  S.  E.  562);  Act  of  1866  did  not  reduce  robbery  by 
125/748  (54  S.  E.  686),  750  (54  S.  E.  intimidation  to  misdemeanor.  87/516 
688).  (3)    (13  S.   E.  523). 


ARTICLE  2. 
Larceny. 


§  151.  (§  154.)  The  several  kinds  of  larceny.  Larceny,  or  theft,  as 
rontradistinguished  from  robbery  by  violence,  force,  or  intimidation,  shall 
consist  of:  1.  Simple  theft  or  larceny.  2.  Theft  or  larceny  from  the  per- 
son. 3.  Theft  or  larceny  from  the  house.  4.  Theft  or  larceny  after  a  trust 
or  confidence  has  been  delegated  or  reposed. 

Cobb.  791. 

§  152.  (§  155.)  Simple  larceny.  Simple  theft,  or  larceny,  is  the  wrong- 
ful and  fraudulent  taking  and  carrying  away,  by  any  person,  of  the  personal 
goods  of  another,  with  intent  to  steal  the  same.  The  thief  may  be  indicted 
in  any  county  in  which  he  may  carry  the  goods  stolen. 

Cobb,  791. 
§§  167,  171. 

Agent:    See  Fraud,  Ownership.  commit  larceny  in  this  State.    2  App. 

Another    State,    though     after    commit-  440  (2)  (58  S.  E.  557);  64/203,  207. 

ting    larceny    in,    thief    brings    stolen  Asportation    sufficient     where    there   is 

property  into  this  State,  he  does  not  slightest   change   in   location   whereby 
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dominion  transferred  from  owner  to 
trespasser.  9  App.  409  (2)  (71  S.  E. 
507);    60/143,    368.      See    Fraud. 

Borrowing  and  carrying  away  with  in- 
tent to  steal  is  larceny.  6  App.  160  (1) 
(64  S.  E.  575).  Where  one  horrows 
another's  property,  with  no  inten- 
tion, at  the  time,  of  converting  it  to 
his  own  use,  conversion  thereafter 
pursuant  to  subsequently  formed  in- 
tent is  not  simple  larceny.  121/170 
(4)  (48  S.  E.  965).  Evidence  sufficient 
to  show  accused  entertained  animus 
furandi  when  he  borrowed  prosecu- 
tor's watch.  12  App.  479  (77  S.  E. 
591). 

Corpus  delicti  of  larceny  may  be  proved 
by  circumstantial  evidence.  4  App.  67 

(2)  (60  S.  E.  816).  Corpus  delicti 
was  sufficiently  proved  where  evidence 
showed  that  defendant  carried  pack- 
age out  of  express  car,  that  barrel  of 
shad  in  car  was  broken  open,  that 
package  carried  was  found  to  contain 
two  shad,  and  that  no  fish  dealer  in 
the  town  had  any  such  fish  in  stock 
that  day.  10  App.  29  (2)  (72  S.  E. 
599). 

County:     See  Venue. 

Cropper:     See   Landlord. 

Description  should  be  such  as,  with 
other  allegations,  to  show  guilt,  to 
inform  defendant  of  instance  meant, 
and  put  him  in  position  to  prepare 
defense.  3  App.  305  (1)  (59  S.  E. 
924).  Description  as  "one  double- 
case  silver  watch,"  sufficient.     122/587 

(3)  (50  S.  E.  489).  Description  as 
"one  shovel  of  the  value  of  $1.00," 
too  indefinite  to  withstand  special  de- 
murrer; but  too  late  to  object  after 
conviction.  120/490  (48  S.  E.  198). 
Insufficient  description,  ground  for 
demurrer;  not  taken  advantage  of  by 
motion  to  quash.  117/39  (1)  (43  S. 
E.  426).  Evidence  not  inadmissible 
because  it  gives  description  of  prop- 
erty more  minute  than  that  in  indict- 
ment but  not  inconsistent  with  it. 
114/34  (1)  (39  S.  E.  948).  Descrip- 
tion as  100  pounds  of  seed  cotton  of 
value  of  $10,  property  of  named  per- 
son, not  sufficient  as  against  special 
demurrer.  10  App.  17  (72  S.  E.  519). 
"Lot  of  cord  wood,"  insufficient  de- 
scription of  property  stolen.  114/75 
(39  S.  E.  872).  Description  sufficient 
though    some    of    words    consisted    of 


technical  terms  requiring  explanation 
by  expert  evidence.  12  App.  694  (2) 
(78  S.  E.  202).  Description  must  be 
sufficient  to  identify  articles.  116/559 
(2)  (42  S.  E.  795).  Description  as 
"one  watch  and  chain  of  value  of 
$75,"  sufficient.  88/32  (13  S.  E.  829). 
After  verdict,  too  late  to  object  to 
description  as  "United  States  prom- 
issory or  bank  notes  of  value  of  $75." 
41/589.  Indictment  describing  money 
as  bills  of  various  denominations 
means  bank  bills;  but  proof  not  show- 
ing money  was  bank  bills,  new  trial 
granted  119/257  (2)  (45  S.  E.  960).  If 
bills  are  not  sufficiently  described,  in- 
dictment should  be  demurred  to.  Wit- 
ness may  describe  them  in  his  testi- 
mony, as  far  as  may  be  consistent 
with  truth  and  not  inconsistent  with 
what  is  contained  in  the  indictment. 
8.1/369  (1)  (9  S.  E.  675).  See  catch- 
word   Description,   under   §§    175,    189. 

Drunkenness  may  be  circumstance  from 
which  to  infer  lack  of  intent  to  steal, 
yet  if  intent  is  present,  drunkenness 
is  no  excuse  for  crime,  though  intent 
caused  by  drunkenness.  9  Apps  863 
(2)   (72  S.  E.  446). 

Entrap  accused,  owner  may,  by  furnish- 
ing opportunity  to  commit  crime. 
72/745.  But  not  by  solicitations. 
55/395. 

Evidence:  Tracing  stolen  cotton  to 
place  near  defendant's  residence,  and 
peculiarity  of  footprints  and  wagon 
tracks,  sufficient  to  convict  74/393 
(3).  Indictment  for  stealing  fifteen 
bushels  of  corn  in  the  shuck,  not  sup- 
ported by  evidence  that  prosecutor 
lost  from  his  crib  such  corn,  that  ac- 
cused was  cropper  and  had  key  to 
crib,  that  he  sold  $3.00  worth  of  "ear- 
corn"  to  merchant  who  on  several 
occasions  had  purchased  from  accused 
small  quantities  of  corn,  and  that  ac- 
cused had  made  corn  that  year  on  his 
own  farm,  and  was  cropping  with  pros- 
ecutor on  halves,  and  prosecutor  had 
bought  all  of  his  corn.  12  App.  363 
(77  S.  E.  188).  Circumstances  here 
sufficient  to  warrant  conviction  for 
larceny  of  cotton.  12  App.  256  (77  S. 
E.  100).  Where  evidence  showed  prop- 
erty was  stolen  by  person  other  than  ac- 
cused, and  did  not  show  that  accused 
had  any  connection  with  the  larceny, 
conviction   of  that  offense  was  unau- 
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thorized,  though  conviction  of  receiv- 
ing   stolen    goods    might    have    been 
warranted.       12  App.    550     (77    S.    E. 
891).    Where  two  defendants  were  in- 
dicted for  stealing  cotton,  on  trial  of 
one  of  them,  possessory  warrant  pre- 
viously sued  out  by  prosecutor  against 
defendant  to  recover  the  cotton,  with 
the  judgment  of  the  magistrate  thereon 
for  defendant,  not  admissible.     69/737 
(2).     Conviction     not    supported    by 
evidence  that  accused  and  prosecutor 
began     drinking    on    Saturday    night 
and  went  to  a  house  with  some  lewd 
women,    that    prosecutor    became    in- 
sensibly   drunk,    that    when    he    came 
to  himself,  his  money  was  gone,  only 
evidence    against    accused    being    that 
on  Saturday  he  was  asked  to  pay  his 
street  tax  and  said  he  had  no  money, 
but  paid  street  tax  following  Monday 
morning.     11  App.  844  (76  S.  E.  599). 
Finding   property   described   in   accusa- 
tion,   knowing    it   to    be   property    of 
rightful  owner  and  converting  it,  war- 
rants   conviction.      121/146    (48    S.    E. 
910). 
Flight   was   a   circumstance   that   could 
be    considered    by    the    jury,    unless 
shown  to  be  from  some  other  cause 
than   from   a   sense   of  guilt,   or   was 
otherwise   explained.     76/836;   20/156; 
26/276,   281;   63/170. 
Fraud,  where  one  secures  possession  of 
goods   by,    owner   intending   to    have 
them   appropriated   to   special   object, 
bailee    converting    and    appropriating 
goods  to  his  own  use  guilty  of  both 
larceny  after  trust  and  simple  larceny. 
123/478    (51   S.    E.   334).     Where   one 
fraudulently    represented    himself    to 
be  agent  of  another  to  buy  goods  and 
thereby  came  into  possession  of  goods 
for  delivery  to  his  alleged   principal, 
and  converted  goods  to  his  own  use, 
he  was   guilty  of  larceny.     81/758   (7 
S.   E.  689).     Where  sale  on  credit  is 
induced   by   false  representations,   de- 
livery   being    unconditional,    with    in- 
tention   to    pass    title,    no    larceny    is 
committed.     117/39  (43  S.  E.  421);  and 
see  126/495  (55  S.  E.  183);  105/617  (31 
S.    E.    589).      Where    person    fraudu- 
lently claims   another's   property  and 
sells  it,   and   purchaser  takes  posses- 
sion and  carries  it  away,  after  having 
paid  seller  for  it,  this  constitutes  as- 
portation by  seller,  through  innocent 


agency  of  purchaser.    11  App.  197  (74 
S.  E.  1093).     See  Partner. 
House,   larceny   committed   in,   may   be 
simple    larceny.      If   bills    be    lost    in 
house,    and    when    found,    owner    be 
present,  but  finder,  instead  of  making 
discovery    known,     conceals     it,    and 
takes  and  retains  bills  with  intent  to 
steal,  he  may  be  convicted  of  simple 
larceny.      83/369    (2)    (9    S.    E.    675). 
Under    accusation    for    larceny    from 
house,   there   may   be   conviction    for 
simple  larceny.    9  App.  409  (1)  (71  S. 
E.   507);   see   105/662    (31   S.    E.   577); 
90/454  (16  S.  E.  204);  122/587  (2)   (50 
S.  E.  489);  7  App.  726  (67  S.  E.  1051). 
Evidence  that  goods  were  stolen  from 
house    will    support    indictment    for 
simple  larceny.     115/213  (9)  (41  S.  E. 
709).     Simple   larceny  is   involved   in 
larceny   from   house.     Conviction   for 
former,    under    indictment    for    latter, 
may  be  had  when  evidence  shows  that 
accused  took  and  carried  away  prop- 
erty  alleged   to   have   been   contained 
in  house.     But  such  conviction  is  not 
supported   by    evidence    that    accused 
took  from  different  place  similar  but 
distinct    property   from    that   referred 
to   in    indictment.     115/824    (42   S.    E. 
207). 
Indictment  following  substance  of  lan- 
guage   of    Code    sufficiently    alleges 
fact   of  stealing.     122/587    (3)    (50   S. 
E.  489).     Where  indictment  contains 
two  counts,  one  charging  larceny  of 
property,  and  the  other  charged   de- 
fendant     with      receiving      property, 
knowing  it  to  have  been  stolen,  court 
could  strike  bad  count  without  quash- 
ing   whole    indictmenf.     10   App.    795 
(1)  (74  S.  E.  304).  Description  should 
be  such,  as  with  other  allegations,  to 
show    guilt,    to    inform    defendant    of 
instance  meant  and  put  him  in  posi- 
tion to  prepare  defense.     3  App.  305 
(1)   (59  S.  E.  924).     See  Description, 
House,  Ownership,  Person,  Trespass, 
Value,  Variance. 
Insurance,  "larceny"  as   used  in   policy 
of,  should  be  given  meaning  set  forth 
in   this  section.     12  App.  712   (3)    (78 
S.  E.  265). 
Intent  with  which  act  done  is  for  jury. 
9  App.  409  (3)  (71  S.  E.  507).    Intent 
to  steal  negatived  by  proof  of  taking, 
under  fair  claim  of  right,  and  public- 
ity of  taking,  strong  evidence  of  good 
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faith.    79/564  (5  S.  E.  121).     Intention 
is  an  essential  element  of  larceny,  and 
where  bona  fide  claim  set  up  in  de- 
fense, intention  is  question   for  jury. 
114/96  (39  S.  E.  946);  see  114/110  (2) 
(39  S.   E.  941);  102/221   (1)    (29   S.   E. 
264);  5  App.  467  (1,  2)   (63  S.  E.  538). 
One  who  had  agreed  to  participate  in 
crime    may    abandon    intent.      30/757. 
Where  only  feature  left  to  inference 
was  intent,   charge  on   circumstantial 
evidence   not   required    in   absence   of 
request.      9    App.    874    (2)    (72    S.    E. 
433).     Conviction  upheld,  though  con- 
duct   and    statements    of    defendant, 
upon  discovery  of  property  in  his  pos- 
session,   tended   to    negative    criminal 
intent.      12    App.    813    (2)    (78    S.    E. 
477).     Where  taking  shown,  jury  are 
judges  of  intention.     12  App.  808  (78 
S.   E.   473).     Publicity  of  taking  and 
defendant's  claim  of  right  being  un- 
disputed,   other    circumstances    were 
insufficient   to   show   that  defendant's 
use  of  his  own  buggy,  though  under 
levy,  was  a  taking  animo  furandi.     12 
App.  293  (77  S.  E.  109).    See  Borrow- 
ing, Drunkenness. 
Landlord:     Tenant   disposing   of   crops 
grown    on   rented   land,   to   injury   of 
landlord,    not    guilty    of    larceny.      7 
App.  600  (2,  3)   (67  S.  E.  699).     Con- 
viction not  sustained  by  evidence  that 
accused  and  his  son  rented  land  from 
one  who  agreed  for  them  to  have  first 
two  bales  of  cotton,  but  subsequently, 
while    son    was    picking    second    bale, 
told  son  that  he  could  not  have  that 
bale,    to   which    son   agreed,    but   ac- 
cused was  not  then  present  and  had 
no  notice  of  this  agreement;  and  that 
this  bale  was  not  weighed,  graded  or 
priced,  and  remained  at  public  gin  un- 
til accused  and  son  went  publicly  in 
daytime    and    carried    it    to    market, 
leaving     smaller     bale     in     its    place. 
85/540   (11   S.   E.  860).     Cropper  con- 
verting   portion    of   crop   to    his   own 
use,  not  indictable  for  larceny  or  tres- 
pass;    indictable     under     section    729. 
113/1040,   1041   (39  S.   E.  463). 
Letter  in  handwriting  of  defendant,  un- 
signed,   attempting    to    induce    prose- 
cutor to  drop  prosecution  for  sake  of 
getting   pay    for   cotton  and   not   dis- 
closing   that    writer    was    defendant, 
admissible.     91/20  (1)   (16  S.  E.  104). 
Levy,  person  may  steal  his  own  prop- 


erty from  officer  who  has  seized  it  un- 
der, and  be  guilty  of  larceny.    Seizure 
of    personalty   and    not   official    entrj 
constitutes  levy.    3  App.  305  (3,  5)  (5S 
S.  E.  924).    See  Intent 
Money  handed  by  one  to  another  to  b< 
changed,  latter  carrying  it  away  with 
intent  to  steal,  formed  at  time  or  sub- 
sequently,    guilty    of    simple    larceny. 
9  App.  863  (1)   (72  S.  E.  446).     When 
one,  who  is  entrusted  with  dollar  foi 
purpose    of    making    change,    breaks 
away  and  runs,  with   intent  to   steal, 
when  money  is  demanded  back,  he  is 
guilty  of  simple  larceny.     118/855  (45 
S.  E.  666).     Money  delivered  to  seller 
of  goods   to   get   change   and   return 
balance,   conversion   of   it   constitutes 
offense    of    simple    larceny.      105/617 
(1)    (31   S.   E.  589),  625   (2)    (31   S.   E 
592),  655   (1)   (31  S.  E.  739).     Mastei 
entrusting  servant  with  bill  to  get  it 
changed,  the  latter  not  returning  ei- 
ther  bill   or   change   but   fraudulently 
appropriating  it,  is  guilty  of  larceny 
after  trust,  and  not  of  simple  larceny. 
114/544    (40   S.    E.   726);    10   App.   470 
(73    S.    E.    624).      Money   charged    to 
have  been  stolen,  testimony  of  prose- 
cutor that  he  got  it  from  a  bank  car- 
ries   inference    that    it    was    lawful 
money.      8   App.   458    (69    S.    E.    598). 
Accusation     describing     property     as 
"$90.00  of  the  lawful  currency  of  the 
United  States"  upheld  by  proof  that 
money  was  in  $10.00  and  $20.00  bills, 
and  that  one  bill  had  word  "gold"  on 
it,    and    rest    of    money    was  "green- 
back."   2  App.  633  (1)  (58  S.  E.  1067). 
Ownership  of  property,  or  that  owner 
unknown,    must    be    alleged;    neither 
being     alleged,     judgment     arrested. 
96/311  (22  S.  E.  956);  25/476.    A  spe- 
cial    property     coupled     with     lawful 
possession,  sufficient  to  support  alle- 
gation of  ownership.     1/563.     Owner- 
ship of  goods,  if  known,  must  be  laid 
in  some  person  or  persons.     If  indict- 
ment   lays   ownership   in   partnership, 
without  alleging  names  of  partners,  it 
is   fatally   defective.     Name   "Stewart 
&    Reece"    imports    partnership;    in- 
dictment   laying    ownership    in    "one 
Stewart  &  Reece,"  without  more,  held 
bad  on  special  demurrer.     124/24   (52 
S.  E.  19).    Ownership  of  stolen  prop- 
erty unknown  to  grand  jury,   it  may 
be  so  charged   in   indictment;   but   if 
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known  or  reasonably  ascertainable 
with  such  certainty  as  would  have  jus- 
tified grand  jury  in  asserting  it,  there 
is  fatal  variance.  4  App.  67  (1)  (60 
S.  E.  816).  Carrier  has  such  owner- 
ship in  goods  in  custody  for  transpor- 
tation, as  will  support  allegations  of 
ownership  in  indictment  for  larceny 
or  burglary.  7  App.  116  (4)  (66  S.  E. 
390).  Allegation  that  two  gallons  of 
whisky  stolen,  belonged  to  certain 
person,  not  sustained  by  proof  that 
he  and  two  others  jointly  bought 
four  gallons  in  two  two-gallon  jugs, 
there  being  no  proof  of  any  division 
of  whisky,  and  no  evidence  to  iden- 
tify or  distinguish  one  jug  from  the 
other.  1  App.  651  (2)  (57  S.  E.  1031). 
Ownership  may  be  laid  in  gratuitous 
bailee.  89/294  (15  S.  E.  325).  Own- 
ership laid  in  husband,  dead  at  time 
of  trial,  sustained  by  proof  that  cot- 
ton raised  by  family  and  sold  by  hus- 
band. 120/509  (3)  (48  S.  E.  199). 
Ownership  of  growing  crop  should  be 
laid  in  landlord  and  not  in  cropper.  6 
App.  773  (65  S.  E.  841);  see  63/307; 
86/396  (12  S.  E.  650).  See  Civil  Code, 
§§  3705-3707.  Ownership  may  be  laid 
in  person  having  actual  lawful  pos- 
session, though  he  may  be  holding  as 
agent  or  bailee  of  another.  2  App. 
622  (2)  (58  S.  E.  1064);  see  84/258  (10 
S.  E.  740).  Where  ownership  of 
stolen  goods  is  laid  in  name  which 
imports  corporation,  presumed  that 
it  is  a  corporation;  not  necessary  to 
allege  fact  of  incorporation.  115/213 
(7)  (41  S.  E.  709);  see  120/139  (1)  (47 
S.  E.  572);  2  App.  158  (58  S.  E.  374). 
Property  alleged  to  be  that  of  an  es- 
tate.   25/235.    See  Landlord,  Levy. 

Partner,  collection  of  money  by,  after 
executory  agreement  to  dissolve,  not 
sufficient  to  show  fraudulent  intent, 
even  where  money  not  turned  over 
after  actual  dissolution.  109/115  (3) 
(34  S.  E.  210).    See  Ownership. 

Person,  larceny  from,  charged,  convic- 
tion may  be  had  for  simple  larceny. 
107/707    (33   S.   E.   420). 

Possession  of  stolen  goods  as  evidence: 
See  catchword  Possession,  under  § 
1010. 

Principal,  one  is  guilty  as,  who  assists 
in  commission  of  larceny  under  be- 
lief that  property  stolen  belongs  to 
one  whom   he   is  assisting,  and   who 


learns  that  such  is  not  the  case,  but 
continues  to  aid  in  unlawful  removal 
of   the   stolen    property.      114/918    (3) 
(41   S.    E.   55).     Where   two    persons 
agree   to   commit   larceny  and   to   di- 
vide stolen  property,  and  one  of  them 
commits  it,  and  other  stands  near  by, 
and     then     receives     his     portion     of 
stolen    property,    both    are     guilty   as 
principals.     11  App.  199  (3)   (7*  S.  E. 
939). 
Search   of   defendant,   though   under   il- 
legal   arrest,    disclosing    that    he    has 
hidden  upon  his  person   stolen   prop- 
erty,  evidence   of  discovery,   admissi- 
ble.    10  App.  214  (2)   (73  S.  E.  34). 
Tenant:    See  Landlord. 
Trespass  is  taking  another's  goods  with- 
out his  consent,  while  simple  larceny 
is  taking  with  intent  to  steal.     68/820 
(3).     One  indicted   for  trespass   can- 
not be  convicted  if  proof  shows  that 
he    was     guilty     of     simple     larceny. 
71/361. 
Trust,  though  larceny  committed  after, 
defendant  may  still  be  tried  for  sim- 
ple larceny  if  at  the  time  he  induced 
the   owner   to    entrust    him    with    the 
property  he  had   the   intent  to   steal. 
8  App.  389  (2)  (69  S.  E.  121).    Where 
some    evidence    that   accused    fraudu- 
lently   induced    prosecutor    to    deliver 
possession  of  property,  with  intent  to 
steal,   and   that   the   element   of  trust 
necessary   in   larceny  after   trust   was 
absent,   and    that    theory,    as    well   as 
contention   that    accused    was   volun- 
tarily entrusted  with  possession,  was 
submitted  to  jury,  conviction  of  sim- 
ple larceny  upheld.     118/125  (44  S.  E. 
846).     Where  property  committed   to 
another   for   the   purpose   of   delivery 
and  he  wrongfully  converts  it  to  his 
own  use,  offense  is  larceny  after  trust 
and   not   simple   larceny.      126/92    (1) 
(54  S.  E.  812);  and  see  114/544  (40  S. 
E.     728);     123/478     (51     S.     E.     334); 
118/856  (45  S.  E.  666);  121/170  (48  S. 
E.  965).     See  Fraud,  Money. 
Value   of  article   stolen   not   shown,   or 
that  it  had  any  value,  conviction  un- 
authorized.    113/1040   (39   S.   E.  463); 
124/783  (1)   (53  S.  E.  99);  105/830  (31 
S.    E.   739).     Value   must   be   alleged 
and   proved.     40/229;    55/221;    69/738; 
95/460  (21  S.  E.  45).     Value  of  goods 
to  prosecutor  must  be  proved  directly 
or  inferentially.     3  App.  305   (4)    (59 
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S.  E.  924).  Some  value  must  be 
proved;  but  value  may  be  inferred 
from  proof  of  purchase  price.  6  App. 
491  (1-a)  (65  5.  E.  311).  Proof  that 
coins  of  the  United  States  were 
stolen  is  sufficient  proof  of  value. 
120/543  (1)  (48  S.  E.  315);  124/102  (l) 
(52  S.  E.  151).  Book  of  railway  mile- 
age coupons  not  proved  to  be  of  any 
value  where  only  evidence  was  that 
book  was  worth  $20,  "when  issued," 
but  this  book  had  never  been  issued, 
though  defendant  sold  it  for  $1.50.  11 
App.  766  (76  S.  E.  72).  Where  it 
appears  that  goods  alleged  to  have 
been  stolen  were  sold,  and  thus  had 
some  value,  it  is  unnecessary  to 
prove  price  paid  or  the  exact  quan- 
tity. 10  App.  33  (2)  (72  S.  E.  516). 
Where  the  defendant  was  charged 
with  being  an  accessory  before  the 
fact  in  a  larceny  of  goods  of  more 
than  fifty  dollars  in  value,  a  verdict 
finding  him  guilty  of  a  misdemeanor, 
because  the  goods  were  of  less  value 
than  fifty  dollars,  was  not  illegal. 
76/808,  809  (4).  The  wrongful  and 
fraudulent  taking  and  carrying  away, 
by  any  person,  of  the  personal  goods 
of  another,  with  intent  to  steal  the 
same,  is  larceny,  and  punishable  un- 
der the  law,  if  the  personal  goods  so 
taken  have  a  money  value.  And 
though  the  value  of  the  thing  stolen 
may  be  as  small  as  five  cents,  a  con- 
viction for  the  larceny,  or  sentence 
under  plea  of  guilty,  will  not  be  held 
void,  on  the  hearing  under  a  writ  of 
habeas  corpus,  because  of  the  trivial 
value  of  the  chattel  stolen.  139/578 
(1)  (77  S.  E.  373).    Where  indictment 


alleged  that  bicycle  stolen  was  of  the 
value  of  $53.50,  and  the  evidence 
showed  that  the  owner  gave  this 
amount  at  wholesale,  and  that  the  re- 
tail value  was  from  $75  to  $80,  and  it 
was  also  shown  that  the  value  of  the 
bicycle  when  stolen  exceeded  $50, 
there  was  sufficient  proof  on  the  ques- 
tion of  value,  and  it  authorized  the  im- 
position of  a  felony  sentence.  10 
App.  827  (2)  (74  S.  E.  301).  Evidence 
must  show  that  thing  stolen  is  of 
some  value  to  owner;  not  necessary 
that  it  should  be  of  value  to  third  per- 
sons, if  valuable  to  owner.  R.  M. 
Chad.  518. 

Variance  not  fatal  where  stealing  of 
"one  double-case  silver  watch"  al- 
leged, and  taking  of  case  and  works 
separately,  proved.  122/587  (4)  (50 
S.  E.  489). 

Venue  of  offense  is  in  either  county, 
where  property  is  stolen  and  removed 
to  another  county.  114/918  (2)  (41 
S.  E.  55);  118/306  (2)  (45  S.  E.  395); 
123/143  (51  S.  E.  279);  14/423.  This 
rule  applies  to  simple  larceny,  but  not 
to  larceny  from  house,  from  person, 
or  from  railroad  car.  Simple  larceny, 
which  is  component  part  of  offense 
of  entering  and  stealing  from  railroad 
car,  is  committed  in  every  county 
into  which  thief  carries  the  goods, 
and  he  may  be  there  indicted  for  this 
offense,  but  if  State  elects  to  try  him 
for  compound  offense,  venue  must  be 
laid  and  proved  in  county  where  ac- 
tual entering  and  stealing  took  place. 
105/743,  745  (31  S.  E.  749).  See  An- 
other State, 


§  153.  (§  156.)  Horse -stealing.  Horse-stealing  shall  be  denominated 
simple  larceny;  and  the  term  "horse"  shall  include  mule  and  ass,  and  each 
animal  of  both  sexes,  and  without  regard  to  the  alterations  which  may  be 
made  by  artificial  means. 

Cobb,  791. 

§  155. 


See  notes  to  §  154. 
Word  "horse"  is  a  generic  term,  which 
includes    horse,    as    a    species,     mule 
and  ass.     Horse,    as  a  species,    may 


again  be  subdivided  into  stallion, 
ridgeling,  gelding,  and  mare,  and  same 
subdivision  may  be  made  as  to  mule 
and  ass.     86/633,  634  (13  S.  E.  20). 


§  154.  (§  1S7.)    How  charged  and  described.     The  offense  shall,  in 
all  cases,  be  charged  as  simple  larceny,  but  the  indictment  shall  designate  the 
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nature,  character,  and  sex  of  the  animal,  and  give  some  other  description  by 
which  its  identity  may  be  ascertained. 
Cobb,  791. 


Another  State,  where  horse  stolen  in, 
and  brought  into  Georgia,  larceny 
not  committed  in  this  State.     64/203. 

Bill  of  sale  to  horse  offered  by  pris- 
oner, without  showing  aliunde  its 
bona  fide  execution,  is  inadmissible. 
44/263. 

Charge  section  222,  which  makes  it  a 
misdemeanor  to  ride  or  drive  an- 
other's horse  without  consent,  failure 
to,  on  trial  for  horse  stealing,  not  er- 
ror.    114/61  (2)   (39  S.  E.  926). 

Corpus  delicti  here  not  sufficiently 
proved.     48/326,  328. 

Demurrer  that  description  of  animal 
not  sufficient,  is  too  vague.  114/61 
(1)  (39  S.  E.  926). 

Description  of  horse  as  "chestnut  sor- 
rel" horse,  sufficient  as  against  mo- 
tion in  arrest  of  judgment.  44/233. 
Description  as  "one  horse  of  female 
sex.  said  animal  being  a  dark  bay 
mare/'  sufficient.  119/102  (3)  (45  S. 
E.  964).  Description  as  "one  dark 
bay  horse  with  one  white  spot  on  the 
end  of  his  nose  and  one  small  white 
spot  in  his  forehead,"  not  sufficient  as 
against  special  demurrer.     86/633  (13 


S.  E.  20). 

Evidence  of  possession  of  mule  next 
day  after  larceny,  sale  at  auction, 
giving  note  for  return  .of  money  re- 
ceived, with  other  circumstances,  was 
sufficient  to  convict.  34/262,  268. 
That  horse  was  stolen,  and  a  few 
days  thereafter  defendant  sold  it 
some  miles  away,  and  made  false 
statements  as  to  ownership  and  pos- 
session thereof,  sufficient.  65/369  (1). 
Verdict  against  evidence,  new  trial 
granted.  45/526.  Evidence  here 
showed  wrongful  and  fraudulent  tak- 
ing, and  that  prosecutor  was  deprived 
of  possession.  Immaterial  that  pris- 
oner held  possession  but  a  short  time. 
35/247.  Evidence  that  accused  had 
other  goods  of  same  owner,  when  ar- 
rested for  horse-stealing,  admissible. 
70/721. 

Owner,  identity  of,  as  charged  and  as 
proved  was  for  jury,  where  indict- 
ment alleged  that  horse  belonged  to 
Joel  W.  Perry,  and  evidence  was  that 
horse  belonged  to  "Colonel  Perry," 
whom  one  of  witnesses  called  his 
father-in-law.     68/633. 


§  155.  (§158.)  Punishment.  The  stealing  of  a  horse  shall  be  pun- 
ished by  confinement  and  labor  in  the  penitentiary  for  not  less  than  four 
years  nor  longer  than  twenty  years. 

Cobb,  792.     Acts  1868,  p.  17. 

§§   153,   154. 

§  156.   (§  159.)  Cattle -stealing.   Cattle-stealing  shall    be    denominated 
simple  larceny,  and  be  so  charged  in  the  indictment,  and  shall  include  the 
theft  of  any  horned  animal,  and  all  animals  having  the  hoof  cloven,  ex- 
cept hogs. 
Cobb,   792. 


See  notes  to  §  157. 
Evidence   here   sufficient  to  prove  iden- 


tity   of    steer    alleged    to    have    been 
stolen.     6  App.  250   (64  S.   E.  671). 


§  157.  (§  160.)  Indictment.  The  indictment  shall  sufficiently  describe 
the  animal  falling  under  the  description  of  cattle  in  the  preceding  section,  so 
that  it  may  be  ascertained  and  identified  by  the  owner. 

Cobb,  792. 
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Asportation  sufficient  if  there  is  slightest 
moving  of  property  from  place  where 
left  by  owner.  60/143,  368;  see  9 
App.  409  (2)   (71  S.  E.  507). 

Charge  should  not  seem  to  assume 
that  "transaction"  was  criminal. 
58/551  (3).  See  Principal,  Reasonable 
doubts. 

Conduct  of  accused,  in  making  open 
and  public  use  of  property  may  tend 
to  show  innocence;  it  may  also  be  a 
mere  disguise  of  guilt  and  should  be 
passed  on  by  the  jury.     56/630. 

Corpus  delicti  not  fully  established,  case 
more  readily  reversed  for  error  in 
charge.     56/630   (3). 

Cow,  court  will  take  judicial  notice  that 
larceny  of,  is  cattle-stealing.  7  App. 
692  (2)  (67  S.  E.  838).  Acquittal  of 
larceny  of  cow  is  bar  to  subsequent 
prosecution  for  same  larceny  in  which 
animal  described  as  steer.  4  App. 
384  (1-b)  (61  S.  E.  503).  "One  cream- 
colored  Jersey  cow  of  the  personal 
goods  of  (the  prosecutor),  and  of  the 
value  of  $40,"  sufficient  description. 
7  App.  692  (1)  (67  S.  E.  838).  Words, 
"animal  of  the  female  sex  and  of  that 
species  known  as  cattle,"  sufficiently 
designated  species  to  which  cow  be- 
longed.    94/395   (21  S.  E.  221). 

Evidence  of  butchering  cow  about  time 
of  larceny,  with  other  circumstances 
in  case,  did  not  show  guilt  beyond 
reasonable  doubt.  118/66  (1)  (44  S. 
E.  803).  Where  defendant  is  con- 
nected with  butchering  stolen  cow  at 
a  certain  pen,  his  previous  use  of 
that  pen  is  relevant.  58/551  (1).  In- 
dictment charging  theft  of  "fawn-col- 
ored Jersey  heifer  about  18  months 
old,"  not  supported  by  proof  of  theft 
of  "fawn-colored  heifer."  112/18  (37 
S.  E.  95).  Though  needlessly  minute 
or  comprehensive  description  must  be 
proved  as  alleged,  superfluous  ele- 
ments need  not  be  established  with 
same  degree  of  certainty  as  the  essen- 
tials. 94/395  (2)  (21  S.  E.  221). 
If  indictment  describes  property 
stolen  in  particular  way,  State  must 
prove  description  given  it,  but  where 
indictment  described  property  stolen 
as  "a  certain  red  heifer,"  it  was  proper 
to  allow  proof  of  other  marks  of  iden- 
tification than  those  set  forth  in  the 
indictment.  73/128.  Wbere  claim  to 
cow    asserted    privatelj    and    publicly 


by  accused,  proof  should  be  very  clear 
that  taking  was  mala  fide  and  in  fraud 
of  rights  of  prosecutor,  before  there 
can  be  a  conviction.    Dud.  27. 

Intent  to  steal,  killing  of  animal  does 
not  necessarily  show;  if  animus  fur- 
andi  entered  the  mind  after  the  ani- 
mal was  killed,  defendant  was  'not 
guilty.  94/395  (21  S.  E.  22l).  Shoot- 
ing of  animal  and  taking  possession 
and  half-skinning  the  carcass,  author- 
izes the  jury  to  infer  intent  to  steal. 
60/143,  368.  Where  defendant  took 
steer  like  one  of  his  own  except  as  to 
brand  which  could  not  be  seen  at  time 
of  taking,  and  upon  discovery  of 
brand,  he  went  to  alleged  owner  and 
said  that,  if  steer  belonged  to  latter, 
defendant  had  made  mistake,  and 
then  paid  amount  for  which  he  had 
sold  steer,  what  he  said  and  did  was 
admissible  in  evidence.     34/208. 

Possession  of  stolen  property  as  evi- 
dence: See  catchword  Possession,  un- 
der §  1010. 

Principal:  Where  there  was  no  evi- 
dence that  prisoner  instructed  an- 
other when  and  how  to  steal,  it  was 
error  to  charge  that  so  doing,  with 
other  enumerated  acts,  would  render 
him  a  principal  in  the  larceny.  56/630 
(1).  Phrase,  "one  of  original  parties," 
would  describe  principal  in  second 
degree,  or  accessory  before  fact,  as 
well  as  principal  in  first  degree. 
58/551  (2).  Fact  that  prisoner  "did 
other  acts"  than  driving  up  cow  to 
slaughter  pen,  "and  aided  in  depriv- 
ing owner  of  his  property,"  not  nec- 
essarily characterize  him  as  principal 
in  first  rather  than  second  degree. 
58/551  (3-a).  If  animal  was  stolen  by 
other  persons  with  or  without  prison- 
er's procurement,  brought  to  his 
premises  in  his  absence,  there  re- 
ceived by  him  on  his  return  and 
slaughtered,  he  aiding  in  slaughter- 
ing, in  removing  the  meat,  and  in  ap- 
propriating it  to  himself  and  some  of 
his  confederates,  his  offense  is  not  that 
of  principal  felon.  If  he  procured 
the  larceny,  he  is  accessory  both  be- 
fore and  after  the  fact;  and  if  he  did 
not  procure  it,  but  knew  of  it,  he  is 
accessory  after  fact,  or  guilty  of  re- 
ceiving stolen  goods,  knowing  them 
to  be  stolen.     58/551  (4). 

Reasonable  doubts,  in  giving  law  of,  er- 
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ror  to  tell  jury  that  reasonable  doubts 
usually  arise  from  either  want  of 
evidence  or  conflict  of  evidence,  in 
case  where  doubt  did  not  arise  from 
either  of  those  causes,  but  turned 
solely  upon  internal  credibility  of  ex- 
planation given  by  defendant  when 
sheep  were  found  in  his  pen.  30/869. 
Several  articles  belonging  to  different 
persons  being  stolen  at  one  time,  only 
one    larceny  is    committed,    and,  one 


indictment  may  charge  larceny  of  all 
the  articles,  alleging  ownership  ac- 
cording to  the  fact.  But  after  indict- 
ment and  conviction  of  larceny  of 
any  one  of  articles,  thief  cannot  be 
subsequently  indicted  for  larceny  of 
any  other  one  of  articles.  9  App.  571 
(71  S.  E.  932). 
Sex  of  animal  not  necessary  allegation. 
4  App.  384  (1-a)   (61  S.  E.  503). 


§  158.  (§  161.)  Punishment.  The  stealing  of  one  or  more  animals  fall- 
ing under  the  above  description  of  cattle  shall  be  punished  by  imprisonment 
in  the  penitentiary  not  less  than  two  nor  longer  than  four  years. 

Cobb,  792.     Acts  1868,  p.  17.     1895,  p.  63. 

§  159.  (§  162.)  Hog-stealing.  The  stealing  of  a  hog  is  simple  larceny, 
and  shall  be  so  charged  in  the  indictment,  and  the  hog  so  describee  that  it 
may  be  identified  by  the  owner. 

Cobb,  792. 


Attempt,  conviction  for,  warranted, 
where  evidence  showed  defendants 
shot  hog  with  intent  to  steal  but  were 
surprised  before  removing  it.  125/743 
(54  S.  E.  662). 

Corpus  delicti  not  established  if  State 
does  not  show  that  property  alleged 
to  have  been  stolen  was,  in  fact, 
stolen.  74/840.  Corpus  delicti  not 
established  by  evidence  that,  after 
running  trespassing  hog  for  a  while, 
defendant  shot  it,  there  being  no  evi- 
dence of  attempt  to  carry  away  or 
convert  it.  8  App.  703,  704  (70  S.  E. 
77). 

Dead  hog,  error  to  refuse  to  charge,  on 
request,  that  stealing  of,  not  consti- 
tute hog-stealing.  5  App.  567  (2)  (63 
S.  E.  659);  8  App.  446  (69  S.  E.  575); 
11  App.  385   (75  S.  E.  447). 

Description  must  be  always  one  of  de- 
gree; certainty  to  reasonable  intent  is 
all  law  requires.  Description  as  "one 
black  pig,  white  listed;  and  one  white 
pig,  with  a  blue  rump;  both  without 
ear-marks;  and,  together,  of  the  value 
of  $2.00,  property  of"  named  person, 
sufficient  44/300.  Description  as 
"one  black  and  white  male  hog  of 
personal  goods  of  named  person, 
sufficient.  121/590  (49  S.  E.  674). 
Sufficient,  if  it  enables  owner  to  iden- 
tify hogs  stolen.  57/28.  See  Evi- 
dence,  Variance, 


Evidence  that  hog  was  heard  to  squeal, 
that  witness  ran  to  him,  that  defend- 
ant ran  off  from  him,  that  hog  was 
dead,  being  knocked  in  head,  is  enough 
to  show  taking  and  carrying  away 
with  intent  to  steal.  64/443  (l).  Ev- 
idence, though  circumstantial,  showed 
possession  of  hog  meat  which  was 
identified  as  having  come  from  hog 
which  prosecutor  had  lost,  and  ver- 
dict supported.  80/772  (6  S.  E.  587). 
Evidence  that  sow  was  killed  to  pre- 
vent her  from  recognizing  stolen 
pigs,  admissible.  74/396.  Evidence 
establishing  the  identity  of  the  hog 
stolen  with  the  hog  some  of  whose  re- 
mains found  in  prisoner's  garden,  war- 
ranted conviction.  77/310  (2  S.  E. 
684).  Evidence  as  to  the  stealing  of 
other  hogs  by  other  persons  inadmis- 
sible. 74/396.  Evidence  which  tends 
to  establish  identity  of  property  is 
not  inadmissible  because  it  embraces 
a  more  minute  description  than  that 
set  out  in  the  indictment,  such  evi- 
dence not  being  inconsistent  with  de- 
scription laid.  Evidence  tending  to 
show  marks  on  hog  additional  to  those 
set  out  in  indictment,  admissible. 
114/34  (1)  (39  S.  E.  948).  Evidence 
being  that  blood  was  traced  to  defend- 
ant's house  and  found  in  pool  covered 
up  in  yard,  and  hair  of  hog  was  found 
in  pot  where  water  was  heated  appar- 
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ently,  and  also  on  hearth  of  defend- 
ant's house,  covered  up  in  ashes  and 
partly  consumed;  and  all  this  being 
discovered  the  day  following  the  night 
in  which  stolen  hog  was  missed  out 
of  pen,  and  no  satisfactory  explana- 
tion of  these  circumstances  being 
made,  conviction  upheld.  62/337.  Say- 
ings of  defendant  in  explanation  of 
possession,  admissible.  28/256.  No  con- 
fession was  made  where  defendant 
told  person  who  bought  hogs  from 
him  that  if  prosecutor  claimed  them 
to  let  him  have  them  and  defendant 
would  make  them  good.  Error  to 
Charge  on  confessions.  102/221  (2)  (29 
S.  E.  264).  When  evidence  is  entirely 
circumstantial,  it  ought  to  connect 
defendant  with  criminal  act.  26/633. 
See  Attempt,  Variance. 
Intent  to  steal,  negatived  by  proof  that 
defendant  had  bona  fide  claim  to  hog 
which  he  took;  burden  of  proving 
bona  fides  upon  defendant.  29/76;  11 
App.  385  (75  S.  E.  447).  Proof  that 
defendant  aided  in  butchering  the  hog, 
not  knowing  it  was  stolen,  does  not 
establish  intent,  and  conviction  un- 
warranted. 32/424.  Intent  to  steal, 
inferred,  where  owner  heard  hog 
squeal  and  running  to  it,  saw  defend- 
ant fleeing  and  found  the  hog 
had  been  knocked  in  the  head. 
64/443.  Where  one  takes  property  un- 
der fair  claim  of  right,  it  is  not  lar- 
ceny. Where  bona  fides  of  claim  is 
involved,  error  to  charge  that  if  one 
commits  an  act  which  law  makes 
criminal  and  he  intends  to  do  that  act, 
he  is  guilty  of  criminal  offense. 
102/221    (1)    (29    S.    E.    264).      Where 


there  is  issue  as  to  intent,  error  to 
refuse  pertinent  request  to  charge.  2 
App.  660  (2)  (58  S.  E.  1108).  Defense 
in  this  case  was  that  accused  only 
meant  to  kill  hog;  question  of  fact 
properly  submitted  to  jury.  8  App. 
704  (70  S.  E.  50). 

Ownership  of  several  hogs  in  different 
persons,  stealing  of  hogs,  all  at  same 
time  and  place,  one  offense.  57/171; 
see  9  App.  571  (71  S.  E.  932). 

Possession  of  stolen  property  as  evi- 
dence: See  catchword  Possession, 
under  §   1010. 

Value  must  be  alleged.     40/229. 

Variance  as  to  sex  required  that  con- 
viction be  set  aside.  95/463  (22  S.  E. 
289);  see  44/300.  Earmarks  need  not 
be  alleged,  but,  if  this  be  done,  des- 
cription must  be  proved  as  laid. 
97/206  (2)  (22  S.  E.  974);  64/449. 
Where  earmarks  proved  varied  ma- 
terially from  those  alleged,  conviction 
improper.  64/449.  Where  indictment 
charged  stealing  of  white  barrow, 
marked  with  crop  and  underbit  in 
each  ear,  and  prosecutor  testified  to 
having  lost  white  barrow  hog  with 
crop  in  each  ear,  and  there  was  no 
further  identification,  conviction  not 
warranted.  74/840.  No  material  vari- 
ance where  hog  is  described  as  black 
spotted  and  weighing  25  pounds,  and 
proved  to  be  of  that  weight  and  hav- 
ing black  spots,  though  sandy  colored 
generally.  It  makes  no  difference 
that  presentment  charges  that  hog's 
mark  was  unknown,  and  proof  is  that 
he  was  in  mark  of  witness  who  owned 
and  identified  him.     64/443   (2). 

Venue  proven  sufficiently.     66/754. 


§  160.  (§  163.)  Punishment.     The  punishment  of  hog-stealing  shall  be 
as  prescribed  in  section  158  for  the  offense  of  cattle-stealing. 
Cobb,  792.     Acts  1875,  p.  26. 


Verdict,  "we,  the  jury,  find  the  defend- 
ant guilty  of  misdemeanor,"  should  be 


set  aside  on  motion  ki  arrest  of  judg- 
ment.    116/87  (2)  (42  S.  E.  390). 


§  161.  (§164.)  Other  animals.  All  other  domestic  animals  which  are 
fit  for  food,  and  also  a  dog,  may  be  subjects  of  simple  larceny;  and  any  per- 
son who  shall  steal  any  such  animal  shall  be  guilty  of  a  misdemeanor. 

Cobb,  792. 
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Dog  is  made  subject  of  larceny,   but  a  (28  S.  E.  225);  118/515  (45  S.  E.  366); 

dog  is  not  property  except  in  qualified  128/631  (1)  (58  S.  E.  152);  5  App.  105 

sense.      Owner    may    maintain    action  (62  S.   E.  708);  7  App.  244  (66  S.   E. 

for   damages   for   malicious   killing   of  627),  324  (66  S.  E.  803);  9  App.  272  (71 

dog,  but  not  for  unintentional,  though  S.  E.  7);  11  App.  85  (74  S.  E.  717). 
negligent,  destruction.    75/445;  100/435 

§  162.  (§  165.)  Altering  brands  or  marks.  If  any  person  shall  mark 
and  brand,  or  mark  or  brand,  any  animal  before  mentioned,  or  alter  or  change 
the  mark  or  brand  of  any  such  animal,  being  the  property  of  another,  with  an 
intention  to  claim  or  appropriate  the  same  to  his  own  use,  or  to  prevent 
identification  by  the  true  owner  thereof,  he  shall  suffer  the  same  punishment 
as  is  inflicted  for  the  theft  of  said  animal. 

Cobb,  792. 

Evidence  in  this  case  did  not  authorize  Knowledge  by  accused  at  time  of  crim- 

a  conviction.     24/427.  inal  act,  as  to  who  was  owner  of  ani- 

Indictment       alleging       that       accused  mal   not  necessary  to  conviction.     10 

marked   and   branded  animal   in   man-  App.  786  (2)  (74  S.  E.  300). 

ner  set  forth,  and  "by  then  and  there  Marks    means    only    artificial    marks    or 

altering  and  changing  the  mark,"  does  brands    placed    upon    stock.      108/265, 

not  set  out  two  separate  offenses.  10  269   (33  S.  E.  972). 
App.  786  (1)   (74  S.  E.  300). 

§  163.  (§  166.)  Larceny  of  deeds  or  papers,  and  punishment.     If 

any  person  shall  take  and  carry  away  any  paper,  document,  deed,  will,  or 
other  writing  relating  to  real  or  personal  estate,  with  an  intention  to  impair, 
prevent,  or  render  difficult  the  establishment  of  a  title  to  real  or  personal  es- 
tate, or  mutilate,  cancel,  burn,  or  otherwise  destroy  said  paper,  document, 
deed,  will  or  other  writing,  with  the  intention  aforesaid,  he  shall  be  guilty  of 
simple  larceny,  and  be  punished  by  imprisonment  and  labor  in  the  peniten- 
tiary for  not  less  than  one  year  nor  longer  than  three  years. 
Cobb,  792,  793. 

§  164.  (§  167.)  Larceny  of  bonds,  etc.  If  any  person  shall  take  and 
carry  away  any  bond,  note,  bank-bill,  due-bill,  or  paper  or  papers  securing 
the  payment  of  money  or  other  valuable  thing,  or  any  receipt,  acquittance,  or 
paper  or  papers  operating  as  a  discharge  for  the  payment  of  money  or  other 
things,  belonging  to  another,  with  intent  to  steal  the  same,  he  shall  be  guilty 
of  simple  larceny,  and  be  punished  by  imprisonment  and  labor  in  the  peniten- 
tiary for  not  less  than  one  year,  nor  longer  than  four  years,  when  the  prop- 
erty is  of  the  value  of  fifty  dollars  or  more ;  and  when  the  property  stolen  is 
under  the  value  of  fifty  dollars,  he  shall  be  guilty  of  a  misdemeanor. 

Cobb,  793.     Acts  1890-1,  p.  84. 

Description:      See     catchword    Descrip-  (12  S.  E.  651),  explained  119/257,  260 

tion,  under  §§  152,  175,  189.  (45  S.  E.  960);  see  107/707,  708  (33  S. 

House,  one   indicted   for   larceny   from,  E.  420). 

of  five  dollar  bank  bill,  could  not  be  Person,  'larceny  from,  charged,  convic- 
convicted    of   simple   larceny.     86/399 
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tion  may  be  had  for  simple  larceny.  tion,  but  should  be  tried  for  larceny 

107/707  (33  S.  E.  420).    If  larceny  was  from  the  person.   54/184,  distinguished 

from  person  of  prosecutor,  defendant  107/707,  708  (33  S.  E.  420). 
cannot   be   convicted   under   this   sec- 

§  165.  (§  168.)  Larceny  of  election  returns.  Any  person  who  shall 
take,  carry  away,  or  destroy  any  election  returns  or  paper  connected  with  the 
holding  of  elections  in  this  State,  with  intent  to  steal  the  same  or  to  prevent  a 
proper  return  of  such  election,  shall  be  guilty  of  a  misdemeanor. 

Acts  1893,  p.   133. 

§  166.  (§  169.)  Things  savoring  of  the  realty,  and  fixtures.  Theft 
or  larceny  may  be  committed  of  anything  which,  in  the  language  of  the  law, 
savors  of  the  realty,  or  of  any  fixture ;  and  the  punishment  shall  be  as  for  a 
misdemeanor. 

Cobb,  793.     Acts  1865-6,  p.  233. 

§  167.  (§  170.)  Detached  becomes  personalty.  Anything  detached 
from  the  realty  becomes  personalty  instantly  on  being  so  detached,  and  may 
be  the  subject-matter  of  larceny,  even  by  the  person  wrongfully  detaching  it. 

§   152.     §  3622,   C.  C. 

Cited.     135/434  (69  S.  E.  562).  subject  matter  of  larceny.     68/820. 

Ears  of  corn,  detached  from  stalk,  are 

§  168.  (§  171.)  Receiving  stolen  goods.  If  any  person  shall  buy  or 
receive  any  goods,  chattels,  money,  or  other  effects  that  shall  have  been  stolen 
or  feloniously  taken  from  another,  knowing  the  same  to  be  stolen  or  felo- 
niously taken,  such  person  shall  be  an  accessory  after  the  fact,  and  shall  re- 
ceive the  same  punishment  as  would  be  inflicted  on  the  person  convicted  of 
having  stolen  or  feloniously  taken  the  property. 

Cobb,  807,  808. 

§    47. 

Accomplice  of  receiver,  principal  is  not,  Evidence  that  car  broken  open  and  that 

and    former   may    be    convicted   upon  defendant  received  meat  in  night,   at 

uncorroborated     evidence     of     latter.*  back  of  store,  from  stranger,  at  low 

102/447  (30  S.  E.  971).  price,     without     weighing,     sufficient. 

Another  State,   no   crime   to   receive   in  75/253   (1).     Essential  facts  necessary 

this  State  goods  stolen  in;  legislation  to  be  proved  to  show  commission  of 

suggested.     2  App.  440  (2)    (58  S.  E.  offense    by    principal    must    also    be 

557).  proved  on  trial  of  accessory.     1  App. 

Character   of   defendant   entitled   to   be  158   (2)    (57   S.   E.  1050).     Ownership 

considered     with     all     the     evidence.  and    larceny    of    the    goods    must    be 

124/822  (1)   (53  S.  E.  316).  proven    as    charged.     55/296.     Uncor- 

City  court:    See  Jurisdiction.  roborated  testimony  of  thief  may  be 

County  court:    See  Jurisdiction.  sufficient  to  convict.     102/447  (2)   (30 

Description  in  indictment  for  receiving  S.  E.  971).    See  Knowledge,  Principal, 

stolen     goods    must    be    sufficient    to  Value. 

identify   articles.     116/559    (2)    (42   S.  Feloniously  taken  is  used  of  the  intent 

E.  795);  and  see  109/52  (35  S>.  E.  112).  and  not  to  show  that  defendant  was 

See  catchword   Description,  tinder  §§  guilty  of  a  felony.    45/569;  75/256. 

152,  175,  189.  Indictment   must   be   as   particular   and 
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as  full  as  If  accused  were  charged  as 
principal.  1  App.  158  (5)  (57  S.  E. 
1050).  Count  for  receiving  stolen 
goods  may  be  joined  in  indictment 
with  count  for  simple  larceny.  61/212 
(1).  Charging  offense  substantially  in 
language  of  this  section,  sufficient. 
75/253  (2).  Character  of  criminal  ac- 
cusation not  fixed  by  denomination 
given  it  by  pleader,  but  by  allegations; 
indictment  here  sufficiently  charges 
offense  of  receiving  stolen  goods.  11 
App.  721  (1)  (76  S.  E.  71).  See  De- 
scription, Principal. 

Infant,  where  one  receives  stolen  goods 
from,  and  infant  is  acquitted  because 
of  tender  years,  receiver  of  goods 
cannot  be  convicted  as  accessory  after 
the  fact.  If  one  receives  stolen  goods 
from  infant  incapable  of  committing 
crime,  he  is  guilty  as  principal.  80/127 
(1)    (4   S.  E.  268). 

Jurisdiction:  City  court  without  juris- 
diction to  try  one  who  had  received 
baled  cotton— a  felony— though  it  was 
stolen  while  unginned,  a  misdemeanor. 
84/7  (10  S.  E.  368).  One  whom  the 
evidence  shows  to  have  been  acces- 
sory to  commission  of  a  felony  cannot 
be  convicted  in  city  court  or  county 
court  or  a  criminal  court  whose  juris- 
diction extends  only  to  trial  of  misde- 
meanors, though  principal  may  have 
been  convicted  of  a  misdemeanor.  5 
App.  608  (1)  (63  S.  E.  651). 

Knowledge  that  goods  stolen,  essential 
element  of  the  crime.  4  App.  449  (61 
S.  E.  741),  450  (61  S.  E.  741);  55/191. 
Knowledge  of  accused  that  goods 
stolen  must  be  proved.  114/843  (1) 
(40  S.  E.  993).  Scienter  may  be 
inferred  from  circumstances.  120/850 
(3)  (48  S.  E.  329);  118/42,  45  (44 
S.  E,  859).  Knowledge  that  goods 
were  stolen  may  generally  be  inferred 
from  circumstances  which  would  ex* 
cite  suspicions  of  an  ordinarily  pru- 
dent man.  75/253;  76/664;  78/802  ('a 
S.  E.  628).  Person  receiving  stoler 
goods  must  have  this  knowledge  at 
time  of  receiving  them.  Evidence 
that  accused  received  stolen  goods, 
not  knowing  at  time  that  they  had 
been  stolen,  but,  upon  being  informed 
of  the  larceny,  secreted  the  goods  and 
retained  possession,  not  sufficient. 
116/92  (2)  (42  S.  E.  389). 
Principal,   guilt   of,   whether   known    or 


unknown,  must  be  shown  before  ac- 
cessory can  be  convicted.     1  App.  158 

(1)  (57  S.  E.  1050);  80/127,  129  (4  S. 
E.  268);  4/465.  If  indictment  alleges 
that  named  person  was  principal, 
State  must  prove  that  he  stole  the 
goods.  4/465.  Record  of  conviction 
is  prima  facie  evidence  of  principal's 
guilt;  conclusive  evidence  of  convic- 
tion. 63/675.  Parol  evidence  of  con- 
viction, may  be  sufficient  to  show 
guilt  of  principal,  if  not  objected  to. 
95/479  (20  S.  E.  271).  Guilt  of  prin- 
cipal must  be  shown.  Record  of  con- 
viction, prima  facie  evidence  of  his 
guilt  and  places  onus  on  accused  of 
showing  improper  conviction.    114/843 

(2)  (40  S.  E.  993).  Proof  of  trial  and 
conviction  of  principal  is  prima  facie 
evidence  of  his  guilt,  but  is  not  con- 
clusive. One  charged  as  accessory 
has  right  to  establish  that  principal, 
although  convicted,  was  nevertheless 
innocent.  5  App.  608  (2)  (63  S.  E. 
651).  Where  accusation  does  not 
charge  that  persons  from  whom  de- 
fendant receives  goods  either  stole 
them  or  were  principal  thieves,  but 
merely  that  defendant  had  received 
property  from  them,  and  that  one  of 
them  had  fled  the  State  and  other  had 
been  acquitted  on  account  of  tender 
years,  conviction  of  defendant  as  ac- 
cessory after  the  fact  was  contrary  to 
law.  80/127  (2)  (4  S.  E.  268).  Under 
indictment  for  being  accessory  after 
fact,  when  principal  is  charged  only 
with  simple  larceny,  evidence  should 
be  confined  to  that  offense,  and  error 
to  admit  indictment  for  burglary  and 
plea  of  guilty.  56/92  (2).  Indictment 
not  alleging  trial  and  conviction  of 
principal  should  be  quashed.  56/92 
(1),  doubted  95/478  (1)  (20  S.  E.  271). 
But  even  if  omission  of  such  allega- 
tion is  ground  for  motion  to  quash, 
it  is  not  ground  for  motion  in  arrest 
of    judgment.      95/478    (1)    (20    S.    E. 

'  271).  In  proceeding  to  forfeit  recog- 
nizance, where  evidence  showed  that 
only  charge  against  principal  was  that 
of  being  accessory  after  fact  by  re- 
ceiving stolen  goods,  and  indictment 
failed  to  allege  that  principal  had  been 
convicted,  or  that  he  could  not  be 
taken,  indictment  for  these  reasons  be- 
ing fatally  defective,  evidence  did  not 
support       judgment       of      forfeiture, 
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though  it  was  shown  by  extrinsic  evi- 
dence, admitted  over  objection,  that 
principal  had  been  convicted.  138/750 
(3)  (75  S.  E.  1131).  Principal  should 
be  tried  and  comricted  before  con- 
viction of  receiver,  but  where  indict- 
ment charges  that  principal  is  un- 
known to  grand  jury,  receiver  may  be 
prosecuted  and  convicted  alone. 
75/253  (3).  Indictment  charging  that 
principal  broke  open  and  stole  from 
railroad  car  makes  a  felony.  75/253 
(5).  Indictment  should  specify  partic- 
ular offense  of  which  principal  was 
convicted,  whether  larceny  from  per- 
son or  house  or  simple  larceny  or 
burglary,  so  that  record  shall  show 
that  judgment  or  sentence  is  right  ac- 
cording to  the  case  made.  56/92  (3). 
Defendant  being  charged  with  mis- 
demeanor, in  that  he  received  per- 
sonalty knowing  it  to  have  been 
stolen,  it  was  not  necessary  to  allege 
that  real  thief  had  been  taken  and 
convicted,  or  to  state  any  reason  why 
he  had  not  been  convicted.  Offense 
of  receiving  stolen  goods  is  a  sub- 
stantive offense;  and  offender  is  not, 
in  a  strict  technical  sense,  an  acces- 


sory. 11  App.  158  (1)  (74  S.  E.  1003). 
See   Evidence,  Indictment,  Infant 

Same  punishment  as  the  principal,  may 
mean  that  the  sentence  of  the  princi- 
pal shall  be  the  measure  of  that  im- 
posed upon  the  accessory;  but  the 
better  construction  probably  is,  that 
the  latter  shall  not  exceed  the  maxi- 
mum of  what  the  former  might  have 
been.  63/678.  The  accessory  is  liable 
to  same  punishment  whether  he  is 
apprised  of  the  intent  and  circum- 
stances with. which  goods  were  orig- 
inally taken  or  not.    75/253. 

Storehouse  includes  "warehouse"  where 
goods  stored  for  purpose  of  sale. 
95/478    (3)    (20   S.    E.   271). 

Value  of  goods  must  be  proved  to  sup- 
port indictment  under  this  section; 
court  not  take  judicial  notice  that  cot- 
ton is  a  thing  of  value.  1  App.  158  (3, 
5)   (57  S.  E.  1050). 

Venue  is  sufficiently  laid  and  proved 
when  it  is  shown  that  defendant  re- 
ceived the  goods  in  the  county  of  the 
trial;  not  material  to  allege  that  the 
breaking  and  stealing  occurred  in  that 
county.     75/253. 


§  169.  (§  172.)  If  principal  can  not  be  taken.  If  the  principal  thief 
can  not  be  taken,  so  as  to  be  prosecuted  and  convicted,  the  person  buying  or 
receiving  any  goods,  chattels,  money,  or  effects  stolen  or  feloniously  taken  by 
such  principal  thief  knowing  the  same  to  be  stolen  or  feloniously  taken,  shall 
be  punished  as  prescribed  in  the  preceding  section;  and  a  conviction  under 
this  section  shall  be  a  bar  to  any  prosecution  under  the  preceding  section. 

Cobb,   808. 

See  notes  to  §  168. 

§  170.  (§  173.)  Plundering  or  stealing  from  wrecked  vessels.  Plun- 
dering or  stealing  any  article  of  value  from  a  vessel  in  distress,  or  from  a 
wreck,  or  any  other  vessel,  boat,  or  water-craft,  within  the  jurisdictional 
limits  of  this  State,  is  simple  larceny,  and  shall  be  punished  as  a  misdemeanor 
when  any  article  so  taken  is  under  fifty  dollars  in  value ;  and  when  of  more 
than  the  value  of  fifty  dollars,  by  imprisonment  and  labor  in  the  penitentiary 
for  not  less  than  one  year  nor  longer  than  fire. 

Cobb,  793.     Acts  1890-1,  p.  85. 

Carrying  away,  proof  of,  need  not  show  ship.    60/264. 

that  goods  were  taken  from  ship;  suf-  Possession  of  goods  immediately  after 

ficient   if   box   was   broken   open   and  larceny  presumptive  evidence  of  guilt 

goods  removed  and  concealed  in  the  57/503. 
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§  171.  (§  174.)  Other  larcenies.  All  simple  larcenies  of  the  personal 
goods  of  another,  not  mentioned  or  particularly  designated  in  this  Code,  shall 
be  punished  as  misdemeanors. 


Cited.     107/707,  708   (33  S.  E.  420). 
Sentence  of  $50,  or  three  months  in  the 


chain-gang,   was  very  lenient  against 
a  chicken  thief.     74/835. 


§  172.  (§  175.)  Larceny  from  the  person  defined.  Theft  or  larceny 
from  the  person*  as  distinguished  from  robbery,  is  the  wrongful  and  fraudu- 
lent taking  of  money,  goods,  chattels,  or  effects,  or  any  article  of  value,  from 
the  person  of  another,  privately,  without  his  knowledge,  in  any  place  what- 
ever, with  intent  to  steal  the  same. 

Cobb,  794. 

§   148. 


Banknotes  are  the  subject  of  larceny 
from  the  person.  22/499.  Not  essen- 
tial that  the  bills  should  be  accurately 
and  minutely  described  and  identified, 
but  the  jury  must  be  satisfied  that 
the  bills  were  on  the  person  of  the 
loser,  and  that  defendant,  by  himself 
or  a  confederate,  was  the  guilty  party. 
66/591.  After  verdict  it  is  too  late  to 
object  to  the  description,  "United 
States  promissory  or  banknotes  of 
the  value  of  seventy  dollars."     41/589. 

Charge  inadvertently  mentioning  person 
whose  property  was  stolen  as  prosecu- 
tor, such  person  not  being  prosecutor, 
not  necessitate  new  trial,  where  pris- 
oner's counsel  heard  charge  and  did 
not  call  attention  to  mistake.     66/591 

(1).# 

Conspiracy  to  commit  larceny  from  the 
person,  where  several  indicted  for, 
and  severally  tried,  on  trial  of  one, 
no  error  to  admit  joint  order  signed 
by  all  for  stolen  money.  66/591.  Con- 
spiracy sufficiently  established.  66/690 
(1). 

Description  of  goods  as  "one  watch  and 
chain  of  the  value  of  seventy-five  dol- 
lars," sufficient.  88/32  (13  S.  E.  829). 
See  Banknotes.  See  catchword  De- 
scription, under  §§  152,  175,  189. 

Elements  of  the  offense  stated.  65/754 
(2). 

Evidence  circumstantial  and  not  incon- 
sistent with  every  reasonable  hypoth- 
esis   save    that    of    defendant's    guilt, 


conviction  set  aside.     51/301. 

Guardian  has  a  special  property  in 
money  in  his  hands,  and  in  the  indict* 
ment  it  may  be  laid  as  his  property. 
22/499. 

Indictment:  See  Banknotes,  Descrip- 
tion, Guardian,  Ownership,  Simple 
larceny. 

Intent  to  steal,  taking  pistol  from 
pocket  without,  and  with  knowledge 
of  prosecutor,  no  ground  for  convic- 
tion.    116/578   (42  S.   E.  750). 

Knowledge  that  property  is  being  taken, 
if  owner  has,  larceny  from  person  can- 
not be  completed.  65/754  (2);  116/578 
(42  S.  E.  750);  10  App.  442  (73  S.  E. 
602);   105/625   (2)    (31   S.   E.   592). 

Ownership  of  property  taken  need  not 
be  alleged.  110/768  (36  S.  E.  60).  See 
Guardian. 

Payment  of  amount  alleged  to  have 
been  stolen  by  accused  to  attorney  of 
prosecutor,  proof  of,  admissible. 
66/591. 

Principal,  one  charged  as,  cannot  be 
convicted  as  accessory  after  fact. 
52/287. 

Robbery  distinguished:  See  §  174  and 
notes. 

Simple  larceny,  conviction  for,  upheld, 
uader  indictment  for  larceny  from  the 
person.  107/707  (33  S.  E.  420).  Lar- 
ceny from  person  must  be  privately 
and  without  his  knowledge,  as  distin- 
guished from  simple  larceny.  116/578 
(42  S.   E.  750). 


§   173.  (§  176.)  Punishment.     The  punishment   for  larceny  from   the 
person  shall  be  as  for  a  misdemeanor  except  in  those  cases  where  the  money, 
or  thing  stolen,  exceeds  in  value  fifty  dollars;  then  the  punishment  shall  be 
6  Ga  Code— 11 
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imprisonment  in  the  penitentiary  for  not  less  than  two  years  nor  more  than 
five  years. 

Cobb,  794.     Acts  1878-9,  p.  56. 


Value  alleged  to  be  $75,  and  jury  re- 
turning general  verdict  of  guilty,  and 
there  being  no  evidence  of  value,  new 
trial   granted.     88/32     (2)    (13    S.     E. 


829).  Whether  larceny  was  of  more 
than  $50,  properly  left  to  jury. 
66/690   (2). 


§  174.  (§  177.)  What  secret,  sudden  taking  shall  be  larceny.  Any 
sort  of  secret,  sudden,  or  wrongful  taking  from  the  person  with  the  intent  to 
steal,  without  using  intimidation,  or  open  force  and  violence,  shall  be  within 
this  class  of  larceny,  though  some  small  force  be  used  by  the  thief  to  possess 
himself  of  the  property:  Provided,  there  be  no  resistance  by  the  owner,  or 
injury  to  his  person,  and  all  the  circumstances  of  the  case  show  that  the  tiling 
was  taken  not  so  much  against  as  without  the  consent  of  the  owner. 

Cobb,  704. 

§  148. 


Robbery,  larceny  from  person  distin- 
guished from,  by  the  presence  of 
force  or  intimidation  as  an  essential 
element  of  the  former  crime.  66/167. 
Force  under  pretense  of  assisting  one 
across  platform  of  car  distinguished 
robbery  from  larceny  from  person. 
125/34  (53  S.  E.  806),  distinguishing 
106/695  (32  S.  E.  849).  Attempted  lar- 
ceny becomes  robbery,  when  hand 
caught  in  pocket  and  struggle  en- 
sues and  money  taken  violently  and 
by  infliction  of  physical  injuries.  3 
App.  477  (2)  (60  S.  E.  216),  distin- 
guishing   66/167;     see    74/372.      Purse 

§  175.  (§  178.)  Larceny  from  the  house.  Larceny  from  the  house 
is  the  breaking  or  entering  any  house  with  the  intent  to  steal,  or,  after  break- 
ing or  entering  said  house,  stealing  therefrom  anything  of  value. 

Cobb,  794. 


secured  to  owner's  finger  by  chain, 
snatched  with  force  sufficient  to 
break  chain  and  injure  owner's  finger, 
crime  was  robbery.  117/320  (43  S. 
E.  736).  This  offense  cannot  be 
joined  in  indictment  with  robbery. 
77/513.  Snatching  purse,  intending  to 
steal  it,  from  hand  of  another,  where 
no  intimidation  and  no  resistance,  not 
robbery.  106/692,  693  (32  S.  E.  849). 
But  sudden  snatching  was  made  rob- 
bery by  Act  of  1903  (§  148).  125/145 
(53  S.  E.  1026);  see  catchword  Sudden 
snatching,  under  §  148. 


Accessory  before  the  fact,  where  de- 
fendant was  charged  with  being,  in 
larceny  of  goods  of  more  than  $50  in 
value,  verdict  finding  him  guilty  of 
misdemeanor,  because  goods  were  of 
less  value  than  $50,  was  not  illegal. 
76/808  (4).  Where  principal  plead 
guilty  and  plea  was  entered  of  rec- 
ord, this  was  sufficient  to  authorize 
court  to  proceed  with  trial  of  acces- 
sory before  the  fact,  though  no  judg- 
ment had  been  rendered  on  plea  of 
guilty.  76/808  (3).  Although  ordi- 
nary  who    took    part   in    larceny   of 


county  property  might  have  been  in- 
dicted for  embezzlement,  yet  where 
he  was  indicted  as  accessory  before 
the  fact,  to  commission  of  larceny 
from  court  house,  and  was  convicted 
of  misdemeanor  because  property 
stolen  was  valued  at  less  than  $50, 
conviction  was  legal.  76/808  (l). 
Accomplice,  corroboration  of,  not  nec- 
essary where  value  of  goods  under 
fifty  dollars.  75/474  (3).  Evidence 
that  two  men  were  walking  down  the 
street,  that  one  entered  house  and 
stole    overcoat    and    both    walked    on 
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together,  that  upon  being  pursued, 
man  with  coat  threw  it  down  and  ran, 
other  not  running,  that  in  an  hour 
afterwards  they  were  seen  together, 
was  sufficient  to  warrant  finding  that 
one  who  did  not  enter  house  was  ac- 
complice of  other.  89/291  (15  S.  E. 
330). 

Burglary  proved  including  larceny 
from  the  house,  conviction  may  be 
had  for  latter  offense  under  indict- 
ment for  same.  119/120  (1)  (45  S.  E. 
990).  Where  accusation  and  evi- 
dence make  case  of  burglary,  yet  if 
they  also  make  case  of  larceny  from 
house,  defendant  may  be  convicted  of 
latter  offense.  3  App.  480  (3)  (60  S. 
E.  215).  Indictment  charging  both 
burglary  and  larceny  from  house,  con- 
viction for  latter  not  unwarranted 
because  evidence  also  shows  former 
offense.  125/785  (2)  (54  S.  E.  692); 
see  60/88;  77/448;  78/347;  90/456  (16 
S.  E.  95).  Where  indictment  charges 
that  house  was  broken  and  entered 
with  intent  to  commit  larceny,  and 
larceny  is  shown  to  have  been  com- 
mitted, conviction  of  larceny  from 
house  proper.  121/189  (48  S.  E.  903). 
Where  evidence  showed  breaking,  not 
error  to  refuse  to  charge  on  larceny 
from  house;  conviction  of  latter  of- 
fense would  not  be  lawful.  95/222 
(3)  (21  S.  E.  381).  In  burglary  case, 
omission  of  charge  of  larceny  from 
house  not  error  where  only  issue  was 
whether  defendant  was  person  who 
was  guilty.  9  App.  161  (2)  (70  S.  E. 
892).  Breaking  and  entering  cotton- 
seed warehouse  where  valuable  goods 
are  stored,  with  intent  to  commit 
felony  or  larceny,  is  not  burglary, 
unless  warehouse  used  as  place  of 
business.  Evidence  here  demanded 
conviction  of  larceny  from  house.  12 
App.  813  (78  S.  E.  474).  See  En- 
trance, House.     See  §  146  and  notes. 

Classification  of  offenses  set  out  in  this 
section.  120/848  (1)  (48  S.  E.  311);  2 
App.  704,  706   (58  S.   E.   1126). 

Consent  of  owner  or  authorized  agent, 
taking  property  with,  is  not  larceny. 
6  App.  801  (65  S.  E.  813). 

Corpus  delicti  not  proved,  conviction 
set  aside.  86/90  (13  S.  E.  282). 
Where  charge  is  of  larceny  of  gold 
bullion  from  test  house  of  mining 
company,   corpus  delicti  is  not  made 


out  by  proving  that  accused  was 
found  in  possession  of  gold  bullion 
identified  as  having  come  from  mine 
of  company,  that  such  gold  had  not 
been  sold  to  him,  and  that  he  had  ad- 
mitted it  was  not  his  but  had  been 
taken  from  company's  premises,  there 
being  no  evidence  that  company  had 
lost  gold  bullion,  or  that  any  such 
bullion  had  ever  been  kept  in  test 
house.  110/1:57  (34  S.  E.  286).  Cir- 
cumstantial evidence,  with  incrimi- 
natory admissions,  sufficiently  proves 
corpus  delicti.  10  App.  153  (72  S. 
E.  954). 

Description  of  property  as  "two  thou- 
sand dollars  in  gold  and  silver  coin 
of  the  value  of  two  thousand  dollars," 
sufficient.  10/511.  Description  as 
"thirty  dollars  in  money  of  the  value, 
etc.,"  sufficient.  68/836.  Descrip- 
tion as  two  dollars  in  lawful  currency 
of  the  United  States  sufficiently  sup- 
ported by  proof  of  two  silver  dollars. 
76/18.  Description  as  "125  pounds 
of  upland  or  short  cotton  in  the 
seed,  of  value  of  five  dollars,  the  per- 
sonal property  of  named  person, 
sufficient.  9  App.  299  (1)  (70  S.  E. 
1114).  Description  of  thing  stolen  is 
one  of  degree;  certainty  to  reason- 
able extent  all  that  law  requires. 
120/866  (48  S.  E.  346);  see  44/301. 
Description,  though  unnecessarily 
minute,  must  be  proved  as  laid. 
121/158  (48  S.  E.  902).  Description 
as  "nine  dollars  in  money  of  the 
value  of  nine  dollars"  sufficient. 
127/35  (55  S.  E.  1044);  125/785  (54  S. 
E.  692).  Description  of  goods  as 
money,  sufficient  if  it  be  shown  that 
defendant  took  and  carried  away  a 
trunk  containing  the  money.  10/512. 
Description  as  35  pounds  of  middling 
meat  of  value  of  $7.50,  property  of 
named  person,  sufficient.  10  App. 
776  (1)  (74  S.  E.  89).  See  catchword 
Description,  under  §§  152,  189. 

Entrance,  manner  of  effecting,  need  not 
be  shown.  66/194.  Not  such  here 
as  to  make  offense  burglary  and  ex- 
clude conviction  for  larceny.     69/771. 

Evidence  showing  that  accused  took 
stolen  goods  to  house  of  his  friend 
and  left  them  for  safe-keeping  and 
his  only  explanation  being  that  he 
was  told  by  another,  who  was  not 
acquainted     with     the     person     with 
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whom  the  goods  were  left,  to  take 
them  thare,  conviction  proper.  81/743 
(7  S.  E.  737).  Evidence  being  in- 
criminating and  not  denied  or  ex- 
plained by  prisoner  in  his  statement, 
sufficient.  73/574.  Value  of  goods 
and  time  of  larceny  not  proved,  new 
trial  granted  even  if  evidence  suffi- 
cient to  show  defendant  committed 
the  larceny.  111/840  (36  S.  E.  222). 
Bankbill  itself  is  sufficient  evidence 
that  it  is  worth  face  value.  124/102 
(1)  (52  S.  E.  151).  Conviction  on 
bare  suspicion  of  guilt,  set  aside.  12 
App.  615  (77  S.  E.  1132);  10  App.  77 
(72  S.  E.  526).  Evidence  that  shoes 
like  those  missed  from  box  in  depot 
were  found  in  sack,  and  that  next  day 
defendant  carried  shoes  out  of  depot, 
at  request  of  employee  in  depot,  not 
sufficient.  5  App.  228  (62  S.  E.  1003). 
Evidence  failing  to  connect  defend- 
ant with  commission  of  offense,  con- 
viction set  aside.  1  App.  129  (2)  (57 
S.  E.  934).  Statements  of  accused  to 
the  owner,  in  an  effort  to  prevent 
him  from  testifying  as  to  tracks,  ad- 
missible. 76/786.  Statements  of  de- 
fendant, pending  possession,  tending 
to  show  taking  by  mistake,  admissi- 
ble. 80/2.*^  (3)  (4  S.  E.  912).  De- 
fendant's previous  statements,  his 
knowledge  of  premises,  tracks,  blood 
on  trunk  carried  from  house,  fresh 
wound  on  defendant's  hand,  with 
other  circumstances  sufficient  to  con- 
vict.    10  App.  841  (74  S.  E.  441). 

Forgery  committed  in  accomplishing 
larceny  is  no  defense  to  larceny. 
3  App.  309  (1)   (59  S.  E.  926). 

House  as  used  in  this  section  includes 
chicken-house.  105/814  (32  S.  E.  129). 
This  offense  can  be  committed  in  or 
upon  any  house  and  not  limited  to 
those  in  which  burglary  may  be  com- 
mitted. 46/217;  50/258;  58/432; 
73/615;  76/306;  95/459  (20  S.  E.  11). 
And  see  95/479  (20  S.  E.  360).  Prop- 
erty must  have  been  in  house,  and 
taken  therefrom.  53/248.  Watch 
hanging  on  post  covered  by  roof  of 
building  considered  as  being  in  house. 
62/170.  House  from  which  goods 
stolen  alleged  in  indictment  to  be 
wagon-shed  house,  proof  showing  that 
goods  stolen  from  under  buggy-shed 
house,  convi  ion  set  aside.  92/448 
(17  S.  E.  265).     To  steal  from  porch 


of  restaurant,  porch  being  used  as 
part  of  restaurant,  is  larceny  from 
house.  2  App.  405  (58  S.  E.  684). 
Larceny  from  front  porch  of  dwelling 
house  is  larceny  from  house.  10  App. 
827  (1)  (74  S.  E.  301).  Theft  of  goods 
from  platform  of  warehouse,  is  lar- 
ceny from  house.  9  App.  297  (1)  (70 
S.  E.  1125).  House  includes  pigeon 
house  covered  with  shingles  and  en- 
closed with  wire.  105/814  (32  S.  E. 
129).  Structure  having  roof  and  lat- 
eral enclosure  of  some  sort  in  which 
persons  live  or  work,  animals  are 
confined  or  property  is  stored  or  con- 
tained, is  a  house  within  meaning  of 
this  section;  wharf  with  roof  but  un- 
enclosed not  such  house.  1  App.  719 
(58  S.  E.  277).  See  Burglary. 
Indictment  sufficient  in  law  to  author- 
ize conviction,  judgment  not  arrested. 
33/98.  Motion  in  arrest  of  judgment 
on  grounds  that  indictment  was  fa- 
tally defective  and  that  under  it  de- 
fendant should  have  been  sentenced 
only  for  misdemeanor,  should  specify 
fatal  defects  and  state  grounds 
which  could  compel  sentence  for  mis- 
demeanor instead  of  felony.  70/719. 
Accusation  here  good  either  under 
this  section  or  under  section  179.  2 
App.  704,  706  (58  S.  E.  1126);  120/848, 
849  (48  S.  E.  311).  Motion  in  arrest 
of  judgment,  on  ground  that  indict- 
ment charging  that  defendant  did 
break  and  enter  ginhouse  of  named 
owner,  in  named  county,  and  did  un- 
lawfully, fraudulently,  and  privately 
take,  steal,  and  carry  away  certain 
described  property,  stating  its  value 
and  ownership,  was  framed  under 
this  section,  and  that  this  section  did 
not  provide  a  penalty,  was  without 
merit.  120/848  (3)  (48  S.  E.  311). 
Indictment  alleging  that  accused  on 
certain  day,  within  the  county  "did 
then  and  there  unlawfully,  after  en- 
tering the  dwelling  house  of  A,  pri- 
vately steal  therefrom"  certain  goods 
of  a  given  value,  sufficient.  117/710 
(45  S.  E.  61).  Indictment  charging 
actual  stealing  not  supported  by  evi- 
dence showing  accused  entered  house 
with  intent  to  steal.  101/581  (28  S. 
E.  917).  When  larceny  of  several  ar- 
ticles is  charged  in  one  indictment, 
it  is  better  practice  to  set  out  value 
of  each  article,  but  indictment  is  good 
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if  it  merely  alleges  aggregate  value 
of  articles.  120/866  (3)  (48  S.  E.  356). 
See  Burglary,  Description,  House, 
Intent,  Ownership,  Simple  larceny, 
Variance. 

Infant  wrongfully  in  possession  of 
property,  custody  is  that  of  owner, 
and  one  taking  from  infant  with  in- 
tent to  convert  is  guilty  of  larceny 
as  against  owner.  118/48  (1)  (44  S. 
E.  805). 

Intent  to  steal  need  not  be  shown  as 
existing  at  time  thief  entered  house. 
10/511.  Criminal  intent  must  be  al- 
leged and  proved.  5  App.  467  (1)  (63 
S.  E.  538).  Intent  to  steal  inferred, 
if  property  taken  and  carried  away 
and  appropriated  by  defendant  with- 
out the  knowledge  or  consent  of 
owner.  76/29.  Charge  that  criminal 
intent  is  presumed  where  taking  il- 
legal, error,  where  defendant  admits 
taking  but  denies  intent  to  steal.  5 
App.  467  (2)  (63  S.  E.  538).  Where 
want  of  intent  is  only  defense,  fail- 
ure to  charge  thereon  is  cause  for  re- 
versal. 2  App.  704  (58  S.  E.  1126). 
Defendant  found  in  possession  of 
goods  proved  to  have  been  taken 
from  house  and  admitting  taking  but 
denying  intent  to  steal,  charge  on 
circumstantial  evidence  not  required, 
in  absence  of  request.  9  App.  578 
(2)  (71  S.  E.  875).  Conviction  not 
sustained  where  all  circumstances 
are  inconsistent  with  existence  of 
animus  furandi.  2  App.  638  (58  S. 
E.  1066). 

Intoxicating  liquor,  though  it  may  not 
be  lawfully  sold,  may  be  subject  mat- 
ter of  larceny.  5  App.  229  (3)  (62  S. 
E.  1053);  11  App.  798  (1)  (76  S.  E. 
164). 

Key,  taking  impression  of,  with  intent 
to  enter  house  and  steal  therefrom, 
is  attempt  to  commit  larceny  from 
house  whether  person  taking  impres- 
sion intended  to  enter  and  steal  him- 
self or  procure  another  to  do  it. 
26/493  (1);  but  see  116/516  (42  S.  E. 
755).  Though  employee  in  ginhouse 
carried  key  to  enable  him  to  get  in 
house  early  in  morning  to  fire  engine, 
this  did  not  put  cotton  in  his  posses- 
sion or  make  him  bailee  thereof,  and 
if  he  stole  cotton  from  ginhouse,  of- 
fense was  larceny  from  house,  and 
not  larceny  after  trust.     75/474. 


Loss,  that  owner  suffered  none,  or  that 
property  recovered,  immaterial.  3 
App.  309  (3)   (59  S.  E.  926). 

Ownership  of  dwelling  house,  so  far  as 
larceny  concerned,  is  in  occupant, 
though  title  in  another.  9  App.  299 
(2)  (70  S.  E.  1114).  Owner  is  pos- 
sessor and  occupant  rather  than 
holder  of  fee  who  is  not  in  posses- 
sion. 116/602  (42  S.  E.  1008).  Own- 
ership alleged  in  certain  person,  va- 
riance between  proof  .and  allegation 
as  to  name  of  owner  immaterial  if 
proof  shows  that  the  same  person  is 
meant  and  that  ownership  is  in  the 
person  bearing  the  true  name.  76/617. 
Ownership  of  goods  need  not  be  in 
same  person  as  ownership  of  build- 
ing. 73/609.  Must  be  proof  of  own- 
ership. 95/458  (20  S.  E.  217).  Pos- 
session and  occupancy  of  house,  suffi- 
cient proof  of  ownership.  25/52. 
Ownership  in  partnership,  indictment 
alleging  in  one  of  the  partners,  suffi- 
cient as  such  partner  had  custody  of 
goods.  70/752.  Ownership  may  be 
alleged  to  be  in  name  assumed  by 
corporation  and  recognized  by  de- 
fendant, its  employee.  93/165  (18  S. 
E.  436).  Proof  showing  that  thett 
committed  in  room  occupied  by 
lodger  supports  indictment  alleging 
that  goods  stolen  from  house  of 
lodger.  110/313  (l)  (35  S.  E.  152). 
Title  alleged  to  be  in  husband  and 
proved  to  be  in  wife,  who  lives  in 
house  with  him,  sufficient.  125/286 
(1)  (54  S.  E.  182).    See  Sale, 

Pledge,  wrongful  and  fraudulent  taking 
of,  by  pledgor  so  as  to  deprive 
pledgee  of  his  special  property,  is  lar- 
ceny.    110/750    (1)    (36   S.    E.   55). 

Possession  of  stolen  goods  as  evidence: 
See  catchword  Possession,  under  § 
1010. 

Punishment  provided  for  in  section  179. 
120/848   (2)    (48  S.  E.  311). 

Reduced  felony,  larceny  from  house  is, 
under  Act  of  1866.  136/812  (6)  (72 
S.  E.  251). 

Sale  made  under  duress,  vendor  could 
not  be  convicted  of  larceny  for  sub- 
sequently removing  property.  Where 
contract  executory,  and  personalty 
not  separated  from  bulk,  title  not 
pass,  and  carrying  away  by  vendor 
not  larceny.     78/66  (3  S.  E.  893). 

Simple  larceny,  conviction  for,  may  be 
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had,  under  indictment  charging  lar- 
ceny from  house.  7  App.  726  (67  S. 
E.  1051);  115/824  (1)  (42  S.  E.  207); 
105/662  (31  S.  E.  577);  9  App.  409  (1) 
(71  S.  E.  507);  76/815;  90/454  (16  S. 
E.  204).  Conviction  for  simple  lar- 
ceny may  be  had  under  indictment 
for  larceny  from  the  house,  charging 
wrongful,  fraudulent,  private  taking 
of  goods  from  house  with  intent  to 
steal  the  same.  122/587  (2)  (50  S. 
E.  489). 

Statute  of  limitations,  that  indictment 
found  within,  sufficiently  shown  by 
circumstances.     76/808  (2). 

Time  of  larceny:     See  Evidence. 

Value:    See  Evidence,  Indictment. 

Variance  fatal  where  house  alleged  to 
be  dwelling  house  of  one  proved  not 
to  be  occupant.     9  App.   299   (4)    (70 


S.  E.  1114).  See  Ownership.  Where 
accusation  describes  property  as  fifty 
cigars  of  value  of  $2.00,  and  proof 
shows  that  property  consisted  of  box 
of  cigars  of  value  of  $1.90,  variance 
immaterial,  whether  box  contained 
fifty  cigars  or  less  number.  12/695 
(3).  No  substantial  variance  where 
indictment  charges  larceny  from 
"storehouse"  and  proof  shows  lar- 
ceny from  "warehouse"  where  goods 
stored  for  purpose  of  sale.  95/478 
(3)  (20  S.  E.  271).  "Outhouse"  al- 
leged, "cottonseed  house"  proved, 
conviction  sustained.  6  App.  159  (64 
S.  E.  489). 
Warehouse  receipt  is  subject  matter  of 
larceny.  3  App.  309  (2)  (59  S.  E. 
926). 


§  176.  (§  179.)  Punishment.  Any  person  who  shall  in  any  dwelling 
house,  store,  shop,  warehouse,  or  any  other  building,  privately  steal  any 
money,  or  any  other  thing,  under  the  value  of  fifty  dollars,  shall  be  punished 
as  for  a  misdemeanor;  if  the  value  of  the  money  or  thing  thus  stolen  be  fifty 
dollars  or  more,  he  shall  be  punished  by  imprisonment  and  labor  in  the  peni- 
tentiary for  not  less  than  one  nor  longer  than  ten  years. 

Cobb,  794. 


Cited.     136/812,  817    (72   S.   E.  251). 

House  includes  pigeon  house  covered 
with  shingles  and  enclosed  with  wire. 
105/814  (32  S.  E.  129).  See  catchword 
House,  under  §  175. 

Indictment  not  vitiated  by  omission  of 
word  "privately."  101/583  (1)  (29 
S.  E.  39).  Indictment  here  good  un- 
der this  section  as  against  motion  in 
arrest.     120/848  (4)   (48  S.  E.  311). 

Value  over  fifty  dollars,  offense  is  fel- 
ony; other  forms  of  offense  are  mis- 
demeanors. 50/258.  If  value  alleged 
as  over  fifty  dollars,  general  verdict 
of  guilty  convicts  of  felony;  if  proof 
shows  under  fifty  dollars,  jury  should 
return  fact  specially  or  find  verdict  of 


not  guilty.  60/431;  and  see  55/221. 
Where  accusation  alleged  goods 
stolen  of  value  less  than  fifty  dollars 
and  proof  showed  that  owner  of 
goods  lost  other  goods  of  greater 
value  at  same  time,  goods  found  in 
possession  of  accused  being  of  less 
value  than  fifty  dollars,  court  with  ju- 
risdiction of  misdemeanors  only  may 
sentence  accused.  107/713  (33  S.  E. 
392).  Value  alleged  to  be  over  $50, 
proved  to  be  less  than  $50,  no  error  in 
charging  that  corroboration  of  testi- 
mony of  accomplices  not  essential. 
75/474  (3).  Evidence  here  showed 
value  over  $50.  10  App.  827  (2)  (74  S. 
E.  301). 


§  177.  (§  180.)  Punishment  for  entering  house  with  intent  to  steal. 

Any  person  entering  a  dwelling  house,  store,  shop,  or  warehouse,  or  any 
other  house  or  building,  with  intent  to  steal,  but  who  is  detected  and  pre- 
vented from  so  doing,  shall  be  guilty  of  a  misdemeanor. 

Cobb,  794.     Acts  1865-6,  p.  233. 
§  146. 
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Cited.     136/812,  817  (72  S.  E.  251).  counter  of  storehouse,  asleep  or  pre- 
Abandon  intent,  if  one  does,  voluntarily,  tending  to  be,  not  sufficient  to  con- 
after  entering  house,  he  is  not  guilty  vict  under  this   section.     122/135    (50 
of  this  offense.    46/215.  S.  E.  56). 
Intoxicated    man     found     lying    under 

§  178.  (§  181.)  Breaking  with  such  intent.  Any  person  breaking 
any  dwelling  house,  store,  shop,  or  warehouse,  or  any  other  house  or  build- 
ing, with  intent  to  steal,  but  who  is  detected  and  prevented  from  effecting 
such  intention,  shall  be  guilty  of  a  misdemeanor. 

Cobb,  795. 
§  146. 

§  179.  (§  182.)  Breaking  and  entering  ana  stealing.  Any  person 
breaking  and  entering  any  house  or  building  (other  than  a  dwelling  house  or 
its  appurtenances)  with  intent  to  steal,  but  who  is  detected  and  prevented 
from  carrying  such  intention  into  effect,  and  any  person  breaking  or  entering 
any  such  house  or  building,  and  stealing  therefrom  any  money,  goods,  chat- 
tels, wares,  or  merchandise,  or  any  other  thing  or  article  of  value,  shall  be 
guilty  of  a  misdemeanor. 

Cobb,  795. 
§  146. 

See  notes  to  §  175.  Indictment  here  good  either  under  sec- 
Classification  of  offenses.     2  App.   704.  tion  175  or  under  this  section.    2  App. 
706  (58  S.  E.  1126);  120/848  (48  S.   E.  704,  706   (58  S.  E.  1126);  120/848,  849 
311).  (48  S.  E.  311). 

§  180.  (§  183.)  Public  buildings  included.  Any  house,  building,  or 
edifice  belonging  to  the  State  or  a  corporate  body,  or  appropriated  to  public 
worship  or  any  other  public  purpose,  shall  be  taken  and  considered  as  a  house 
or  building  within  which  this  class  of  larceny  may  be  committed. 

Cobb,  795. 

§  181.  (§  184.)  Breaking  and  entering  car  with  intent  to  steal,  or 
stealing  therefrom.  Any  person  who  shall  break  and  enter  any  raiiroad- 
car  with  intent  to  steal  any  goods,  wares,  freight,  or  other  thing  of  value  be- 
ing therein,  or  who  shall,  after  breaking,  ^teal  therefrom  any  goods,  freight, 
or  other  thing  of  value  being  therein,  shall  be  punished  by  confinement  in  the 
penitentiary  for  not  less  than  one  nor  more  than  five  years. 

Acts    1882-3,    p.    132. 

Breaking,  where  evidence  of  sealing  car  Day    named    in    indictment,    State    not 

relied    upon    to    show,    and    evidence  confined  to.     73/595. 

does    not    establish    conclusively    that  Evidence  sufficient  to  convict.     12  App. 

both    doors    were    sealed,    verdict    of  805   (78   S.   E.  428).     Insufficient.     11 

guilty  set  aside.    93/310  (20  S.  E.  329).  App.  723  (75  S.  E.  1135). 

Circumstances  here  sufficient  to  show  Indictment  charging  breaking  and  en- 
accused  broke  and  entered  and  also  tering  car  with  intent  to  steal  goods, 
place  where  done.  116/819  (3)  (43  S.  and  after  so  breaking  and  entering, 
E.  47).  stealing  therefrom,   does   not   contain 
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misjoinder  of  two  offenses  in  one 
count.  124/825  (53  S.  E.  316).  See 
Day,  Ownership. 
Ownership  sufficiently  proved,  if  car  in 
question  shown  to  have  been,  at  time 
of  larceny* alleged,  in  possession  and 
on  track  of  railroad  named  as  owner 
in  indictment.  115/582  (41  S.  E.  987). 
Indictment  charging  that  accused 
broke  and  entered  certain  car,  marked 
"C.  of  Ga.  201"  alleged  to  be  in  cus- 


tody and  control  of  another  company, 
sufficiently  avers  ownership.  Ruling 
not  in  conflict  with  89/222  (15  S.  E. 
291),  averment  there  being  simply 
that  car  was  on  a  named  railway. 
116/819  (43  S.  E.  47). 
Possession  by  each  of  joint  defendants  of 
same  class  of  goods,  admissible  on 
separate  trial  of  one.  73/595  (2).  See 
catchword   Possession,   under   §    1010. 


§  182.  (§  185.)  Entering  and  stealing  from  hut,  car,  etc.  Any  per- 
son entering  and  stealing  from  any  hut,  railroad-car,  tent,  booth,  or  temporary 
building  shall  be  guilty  of  a  misdemeanor. 

Cobb,  795.     Acts  18G2-3,  p.  139. 


Breaking,  there  being  no  evidence  to 
show,  and  proof  establishing  that  lar- 
ceny committed  from  car,  offense  is 
within  this  section.  81/742  (7  S.  E. 
693). 

Car  within  house,  larceny  from,  consti- 
tutes crime  of  larceny  from  the  house. 
121/147  (1)  (48  S.  E.  986);  see  1  App. 
719,   721    (58  S.  E.  277). 

Identity  of  person  in  possession  of  car 
with  one  alleged  as  having  possession, 


sufficiently  proved  here,  there  being 
only  a  slight  variance  in  the  name  of 
a  corporation.  90/463  (16  S.  E.  205). 
Venue  not  established  by  showing  sim- 
ply that  accused  carried  stolen  goods 
into  county  of  trial.  Theft  should  be 
shown  to  have  been  committed  in 
that  county.  105/743  (31  S.  E.  749); 
3  App.  659  (60  S.  E.  328).  See  catch- 
word Venue,  under  §  152. 


§  183.  (§  186.)  Stealing  baled  cotton.  If  any  person  shall  take,  steal, 
and  carry  away  a  bale  of  cotton  from  any  place  where  the  same  may  be 
stored,  whether  the  same  shall  be  in  a  house,  or  within  the  curtilage,  or  not, 
such  person  shall  be  punished  by  imprisonment  in  the  penitentiary  not  less 
than  one  year  and  not  longer  than  five  years. 

Acts  1330-1,  p.  150. 


Intention  of  this  section  was  merely  to 
make  crime  a  felony  instead  of  a  mis- 
demeanor.    74/404. 

Ownership,  alleged  in  certain  person, 
proof  showing  variance  as  to  one  ini- 
tial of  his  name,  immaterial  if  Evi- 
dence showed  he  was  the  real  owner. 
76/61-3. 

Place  where  cotton  located,  or  stored, 
immaterial,  if  within  the  county. 
120/142  (2)  (47  S.  E.  519).  "Any  place 
where  the  same  may  be  stored"  means 
any  place  where  it  may  have  been 
placed  or  located.  74/404;  84/8  (10  S. 
E.  368). 

Possessory    warrant     proceedings     and 


judgment  in  favor  of  defendant,  inad- 
missible.    69/737. 

Principal,  one  guilty  as,  who  assists  an- 
other in  removing  cotton,  believing  it 
to  belong  to  latter,  and  after  being  in- 
formed that  cotton  was  stolen,  con- 
tinues to  assist.  114/918  (3)  (41  S.  E. 
55). 

Venue  of  offense  is  in  either  county, 
where  cotton  stolen  and  removed  to 
another  county.  114/918  (2)  (41  S. 
E.  55). 

Weight  of  bales  of  cotton  alleged,  sub- 
stantial proof,  sufficient.  114/918  (1) 
(41  S.  E.  55). 
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ARTICLE  2  (a). 

Tools  Used  in  Committing  Crimes. 

§  183  (a).  Making,  mending,  or  possessing  tools  used  in  opening 
safes  and  vaults.  [It  shall  be  unlawful  for  any  person  to  make  or  mend,  or 
cause  to  be  made  or  mended,  or  to  have  in'his  possession  in  the  day  or  night- 
time, any  engine,  machine,  jimmy,  tool,  false  key,  pick-lock,  bit,  nippers, 
nitro-glycerine,  dynamite  cap,  dynamite,  or  other  explosive,  fuse,  steel 
wedges,  drills,  tap-pins,  or  other  implements  or  things  adapted,  designed  or 
commonly  used  for  the  commission  of  burglary,  larceny,  safe-cracking,  or 
other  crime,  with  the  intent  to  use  or  employ  or  allow  the  same  to  be  used 
or  employed  in  the  commission  of  a  crime,  or  knowing  that  the  same  are 
intended  to  be  so  used.] 

Acts   1910,   p.    136. 

§  183  (b).  Punishment.  [Any  person  guilty  of  a  violation  of  the  pre- 
ceding section  shall  be  deemed  guilty  of  a  felony,  and  shall  upon  conviction 
thereof,  be  punished  by  imprisonment  in  the  penitentiary  for  a  term  of  not 
less  than  three  nor  more  than  ten  years.  1 

Acts    1910,   p.   136. 


ARTICLE  3. 
Embezzlement  and  Fraudulent  Conversions. 

§  184.  (§  187.)  Embezzlement  by  public  officers,  agents,  etc.  Any 
officer,  servant,  or  other  person  employed  in  any  public  department,  station, 
or  office  of  government  of  this  State  or  any  county,  town,  or  city  thereof,  who 
shall  embezzle,  steal,  secrete,  or  fraudulently  take  and  carry  away  any  money, 
paper,  book,  or  ether  property  or  effects,  shall  be  punished  by  imprisonment 
and  labor  in  the  penitentiary  for  not  less  than  two  years  nor  longer  than 
seven  years. 

Cobb,  795. 

Clerk  of  board  of  county  commissioners  city  of  Rome.     103/21   (4)    (29  S.   E. 

is  "county  officer"  and  may  be  guilty  859). 

under    this    section;    indictment    here  Indictment  should   charge   defendant  to 

sufficient.     101/783  (29  S.  E.  22).  be  an  officer,  or  person  employed  in  a 

Evidence  that  accused  was  pressed  for  public  department,  station  or  office  of 
money  and  resorted  to  illegal  prac-  government  in  this  State.  50/314. 
tices,  admissible  to  explain  conduct  Sufficiently  averred  the  possession  of 
and  show  motive.  103/21  (3)  (29  S.  the  money.  83/166  (9  S.  E.  610).  In- 
E.  859).  Indictment  against  county  dictment  against  county  school  corn- 
school  commissioner  alleging  money  missioner  here  sufficient.  103/21  (1) 
belonged  to  county  of  Floyd,  not  sup-  (29  S.  E.  859).  See  Evidence, 
ported  by  evidence  that  it  belonged  to  Ordinary  who  is  guilty  of  this  offense 

may  be  convicted  as  accessory  before 
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the  fact    of    larceny  of    county  prop-  Sureties,  that  officer  reimburses,  not  free 

erty  in  his  charge.     76/808.  him    from    criminal    liability.      83/167 

Pay  over  money,   failure  or  refusal  to,  (9  S.  E.  610). 

not  sufficient  to  show  fraudulent  ap-  Tax-collector  using  the   money  he  had 

propriation  by  officer;  constituents  of  collected,  in    any    way    whatever    for 

crime  discussed.    109/564  (35  S.  E.  57).  his  own  profit,  is  guilty.     73/408. 

Receipt   signed    by    accused    admissible,  Transcripts  from  the  books  of  the  treas- 

but     subject     to     parol     explanation.  urer   and   comptroller-general   are   ad- 

103/22  (5)  (29  S.  E.  859).  missible  on  the  trial  of  the  collector. 

School    commissioner    indicted,    conclu-  53/152. 

sions   reached  by  board  of  education  Venue,    unless    affirmatively    shown   to 

as  to  his  guilt  not  admissible  for  or  contrary,  is  taken  as  being  in  county 

against    him.     110/246    (1)     (34   S.   E.  of    which    accused    is    officer.      83/167 

1037).  (9  S.  E.  610). 

§  185.  Embezzlement  of  pension  money.  If  any  of  the  persons  con- 
nected with  the  payment  of  the  pensions  shall  in  any  way,  at  any  time,  use 
or  divert  any  part  of  said  money  for  any  purpose  other  than  to  pay  the  same 
property  to  the  pensioner  or  the  persons  entitled  thereto  for  him,  such  person 
so  offending  shall  be  guilty  of  embezzlement  and  punished  accordingly. 

Acts  1907,  p.  107.   1908,  p.  70. 
§§  1504,  1505,  1506. 

§  186.  (§  188.)  Embezzlement  by  bank  or  other  corporate  officers, 
servants,  or  stockholders.  Any  officer,  servant,  or  other  person  em- 
ployed in  any  department,  station,  or  office  in  any  hank  or  other  corporate 
hody  in  this  State,  or  any  president,  director,  or  stockholder  of  any  bank  or 
other  corporate  body  in  this  State,  who  shall  embezzle,  steal,  secrete,  or 
fraudulently  take  and  carry  away  any  money,  paper,  book,  or  other  property 
or  effects,  shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary 
for  not  less  than  two  years  nor  longer  than  seven  years. 

Cobb,  795. 

Accessory,  one  may  be,  who  is  not  an  large      sums     of  money,     admissible, 

employee  of  corporation.     118/799  (3)  10/47;    but    see    108/60,  62    (33    S.  E. 

(45  S.  E.  614).  829).     Where  indictment  alleged  that 

Company  incorporated  by  Act  of  Con-  funds  which  were  embezzled  belonged 

gress,  and  located  at  Washington  city,  to  two  named  eleemosynary  or  bene- 

not  within  this  section.     55/237.  ficial  corporations,  allegation  as  to  cor- 

Constitution,   demurrer   alleging   section  porate    character    was    material,    and, 

is    violative    of,    but  not    referring  to  there  being  no  proof  of  incorporation, 

any  provision   which  is  violated,  does  verdict    of    guilty    not   supported.     12 

not    make    question    for    decision.      10  App.  102  (1)   (76  S.  E.  752). 

App.  21  (72  S.  E.  516).  Fraternal      order,      where      indictment 

Description  of  bankbills  by  amount,  charged  that  defendant  was  in  em- 
value,  by  what  bank  issued,  and  by  ploy  of  State  Council  of.  and  embez- 
whom  signed,  is  sufficient  without  zled  funds  belonging  to  State  Council, 
numbers  and  dates.  10/47.  See  catch-  immaterial  that  proof  showed  he  was 
word  Description,  under  §§  152,  175,  financial  secretary  of  Local  Council, 
189.  his  duty  as  such  agent  being  to  turn 

Evidence  of  fake  entries  to  conceal  con-  over  funds  to  proper  officer  of  State 

version,      admissible.       76/552.       Evi-  Council.    8  App.  522  (70  S.  E.  31). 

dence    as    to    defendant's    straitened  Indictment  substantially  in  language  of 

circumstances,    showing   necessity    for  section,  sufficient.     10  App.  21,  23  (72 
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S.    E.    516).     Indictment  need    not   al-  by  agent  for  his  own  private  benefit, 

lege    accused   was    employed    "in  the  and  in  violation  of  duty  to  principal, 

house  of,  or  place  of  business  of  the  11  App.  427  (l)  (75  S.  E.  512). 

corporation;"    nor     from     whom    ac-  Several  acts  alleged  in  one  count  as  mak- 

cused  received  the  money;  nor  char-  ing    up    the    offense,    State    need  not 

acter  of  false  and   fraudulent  reports  prove  all  or  elect  upon  which  it  will 

rendered.      114/25    (l)    (40    S.    E.  13).  rely.     76/552. 

Indictment      sufficiently     alleges      by  Statute  of  limitations,  evidence  of  acts 

whom  the  property  embezzled  was  in-  of    embezzlement    without    or  within, 

trusted     to    the    defendant,     when    it  was    admissible    to   show     fraudulent 

states  that  he  was  president  of  corpo-  intent,   where    series    of    conversions 

ration,    having     the    general    manage-  alleged.     11   App.   427    (3)    (75   S.    E. 

ment  of  its  business  and  the  control  512). 

of  its  funds,  and  having  in  his  trust,  Venue  was  in  county  of  principal  office 

custody    and    control    large    sums   of  and    place    of    business,    where    treas- 

money    belonging    to    it,    etc.      76/551  urer   of  corporation   discounted   notes 

(13).  and  deposited  proceeds  in  banks  out 

Intention  to  restore  money  not  prevent  of   county   and   failed   to  account  for 

act  from  being  embezzlement,    where  them.     11  App.  427  (2)  (75  S.  E.  512). 
money  of  principal  is  knowingly  used 

§  187.  (§  189.)  Embezzlement  of  county  money.  Any  county  treas- 
urer of  any  county  in  this  State,  who  shall  divert,  misapply,  embezzle,  or  con- 
ceal any  money  belonging  to  the  county  of  which  he  is  such  county  treasurer, 
with  intent  to  appropriate  the  same  to  his  own  use,  shall  be  punished  by  im- 
prisonment in  the  penitentiary  for  not  less  than  two  nor  longer  than  twenty 
years,  and  shall  moreover  be  removed  from  office.  On  the  trial  of  such  de- 
fendant, proof  of  his  having  failed  or  refused  to  make  an  exhibit  to  the 
grand  jury  of  the  county  of  which  he  is  such  treasurer,  at  the  superior  court 
first  held  in  each  year  in  said  county  (unless  prevented  by  providential 
cause),  a  full  and  complete  statement  of  the  county's  funds,  as  required  by 
law,  received  by  him  during  the  preceding  year,  shall  be  deemed  prima  facie 
evidence  of  guilt,  and  throw  the  burden  of  proof  on  him.  The  prosecuting 
officer  shall  not  be  required  to  identify  the  money,  coin,  or  bank-bills,  or 
other  property  misapplied,  embezzled,  or  concealed,  but  an  allegation  that  any 
sum  of  money  or  evidence  otf  debt  has  been  received  by  the  defendant  be- 
longing to  the  county,  and  that  he  fails  or  refuses  to  account  for  the  same, 
if  proved,  shall  authorize  a  conviction,  unless  the  defendant  shall  set  up  and 
sustain  a  valid  and  legal  defense  to  the  charge. 

Cobb.  799.     Acts  1893,   p.   40. 

§  188.  (§  190.)  Penalty  for  trustee  who  converts  to  his  own  use 
assets  of  an  estate.  If  any  executor,  administrator,  guardian,  or  trustee 
shall  fraudulently  and  willfully  convert  to  his  own  use  any  money,  or  any 
other  thing  of  value,  which  may  come  into  his  hands  as  such  executor,  ad- 
ministrator, guardian,  or  trustee,  or  shall,  in  a  like  manner,  convert  to  his 
own  use  the  proceeds  of  the  whole  or  any  part  thereof,  and  to  the  injury  of 
those  entitled  to  the  same,  or  the  proceeds  thereof,  and  without  paying  to  the 
person  entitled  thereto,  on  demand  legally  made  in  writing,  the  full  value  or 
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market  price  thereof,  he  shall  be  deemed  guilty  of  embezzlement,  and  shall 
be  punished  by  imprisonment  and  labor  in  the  penitentiary  for  not  less  than 
two  nor  longer  than  seven  years. 
Acts  1889,  p.  109. 

§  189.  (§  191.)  Any  bailee  fraudulently  converting  the  goods  or 
proceeds.  If  any  factor,  commission  merchant,  warehouse-keeper,  wharf- 
inger, wagoner,  stage-driver,  or  common  carrier  on  land  or  water,  or  any 
other  bailee,  with  whom  any  money  or  any  other  thing  of  value  may  be  in- 
trusted or  deposited,  shall  fraudulently  convert  the  same,  or  any  part  thereof, 
to  his  own  use,  or  shall  otherwise  dispose  of  the  same,  or  any  part  thereof, 
without  the  consent  of  the  owner  or  bailor,  and  to  his  injury,  and  without 
paying  to  such  owner  or  bailor,  on  demand,  the  full  value  or  market  price 
thereof,  he  shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary 
for  not  less  than  two  years  nor  longer  than  seven  years. 

Cobb,  795. 


Agent:  Not  error  to  charge  that  if  ac- 
cused received  money  as  cash  bond, 
he  would  have  no  right,  without  con- 
sent of  person  intrusting  the  money, 
to  enter  into  different  contract  with 
son  of  person  so  intrusting  it,  under 
terms  of  which  he  would  have  right 
to  retain  the  money,  and  that  such 
change  in  contract  would  not  exon- 
erate accused,  unless  the  father  rati- 
fied it.  Nor  was  it  error  to  charge 
that  mere  failure  to  protest  against 
change  of  contract  would  not  be  rati- 
fication. 11  App.  787  (6)  (76  S.  E. 
163). 

Any  other  bailee  means  any  bailee, 
whether  of  the  classes  enumerated  or 
not,  with  whom  money  or  other  thing 
of  value  may  be  deposited.  103/12  (1) 
(29  S.  E.  451),  declaring  obiter  what 
was  said  to  contrary  in  86/717  (12  S. 
E.  1058).  See  100/109  (28  S.  E.  106); 
101/213  (28  S.  E.  869);  11  App.  787 
(1)   (76  S.  E.  163). 

Cash  bond:  See  Agent,  Check,  Indict- 
ment. 

Check:  Where  indictment  charged 
conversion  of  money  delivered  as  cash 
bond,  evidence  that  alleged  owner 
gave  his  son  a  check  for  the  money, 
to  be  delivered  to  accused,  was  ad- 
missible. Fact  that  accused  was  in- 
trusted with  money  and  converted  it 
was  shown  when  it  appeared  that 
check  payable  to  alleged  owner,  and 
indorsed  by  him,  was  delivered  by  his 
son   to  accused,   and  that  check   was 


paid  to  accused  by  bank,  and  pro- 
ceeds converted  and  not  repaid  after 
demand.  11  App.  787  (3,  4)  (76  S.  E. 
163). 

Demand  and  refusal  to  pay,  when  nec- 
essary. 9  App.  213,  217  (70  S.  E.  990). 
Statement  that  one  is  "short"  in  his 
accounts  does  not  necessarily  impute 
crime  of  larceny  after  trust,  where 
offense  would  not  be  complete  unless 
there  had  been  refusal  to  pay  for  or 
deliver  property.  9  App.  89  (3)  (70 
S.  E.  686).  See  Indictment  Two 
kinds. 

Description  as  "$90  in  paper  money  of 
the  value  of  $90,  and  $2  in  silver 
money  of  the  value  of  $2,"  sufficient. 
100/105  (2)  (28  S.  E.  106),  260  (l)  (28 
S.  E.  25).  Description  as  15  head  of 
beef  cattle  worth  $20  per  head,  suffi- 
cient. 86/717  (3)  (12  S.  E.  1058). 
Description  as  a  black  male  hog,  the 
property  of  named  person,  sufficient, 
and  proof  that  hog  was  marked  does 
not  contradict  such  description. 
57/367  (2).  See  catchword  Descrip- 
tion, under  §§  152,  175. 

Fraudulent  conversion,  defined  as  a  de- 
ception deliberately  practiced  in  or- 
der to  gain  an  undue  and  unfair  ad- 
vantage. 78/340.  Mere  use  of  article 
does  not  show  fraudulent  conversion 
unless  such  use  was  fraudulent;  there 
must  be  circumstances  indicating  the 
purpose  to  deprive  the  owner  of  his 
property.  50/219;  75/324.  Swapping 
mule  which  had  been  intrusted  to  de- 
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fendant  with  a  view  of  his  purchasing 
it  and  refusing  to  pay  purchase  price 
on  demand,  good  evidence  of  fraudu- 
lent conversion.  73/812.  See  Indict- 
ment, Money,  Two  kinds. 

Hire:    See  Simple  larceny. 

Incriminating  admission  by  accused  as 
to  repayment,  admissible.  11  App. 
787  (3)   (76  S.  E.  163). 

Indictment  need  not  allege  any  other 
disposition  of  the  money  than  its 
fraudulent  conversion  by  the  bailee  to 
his  own  use.  100/105  (1)  (28  S.  E. 
106).  Where  indictment  charged 
simply  that  defendant  had  fraudu- 
lently converted  proceeds  of  property 
intrusted  to  him  for  sale  on  com- 
mission, to  his  own  use.  without  al- 
leging any  demand  for  the  money  or 
any  failure  to  pay,  mere  proof  that  he 
used  part  of  money,  it  not  appearing 
that  this  was  done  with  any  fraudu- 
lent intent  at  the  time,  does  not  au- 
thorize conviction,  nor  are  allegations 
sustained  by  proof  of  subsequent  fail- 
ure to  pay  on  demand,  unless  circum- 
stances authorized  conclusion  that 
original  use  was  with  fraudulent  in- 
tent. 50/219.  Indictment,  tinder  this 
section  or  section  192,  which  charges 
that  defendant  fraudulently  converted 
goods  to  his  own  use,  need  not  charge 
that  same  was  done  without  consent 
of  owner  or  bailor,  and  to  his  injury, 
and  without  paying  on  demand  full 
value;  these  clauses,  or  either  of  them, 
apply  to  other  disposition  of  goods 
than  to  fraudulent  conversion  to  his 
own  use,  and  need  be  charged  and 
proven  only  in  such  cases.  57/367 
(1).  There  being  no  allegation  that 
accused  otherwise  disposed  of  prop- 
erty than  by  converting  it  to  his  own 
use,  error  to  charge  that  jury  should 
convict  if  they  found  accused  had 
otherwise  disposed  of  property.  12 
App.  632  (2)  (77  S.  E.  1129).  Indict- 
ment charging  defendant  by  name, 
but  not  alleging  he  was  bailee,  with 
fraudulently  converting,  or  otherwise 
disposing  of  property  intrusted  to 
him,  but  not  stating  for  what  pur- 
pose, cannot,  on  special  demurrer,  be 
upheld  under  this  section,  because  it 
failed  to  state  in  what  character  or 
capacity  defendant  was  so  intrusted; 
nor  under  section  192.  because  it  does 
not  allege  object  of  bailment    Indict- 


ment under  either  section  charging 
disposition  of  property  in  the  alterna- 
tive is  not  good,  when  this  objection 
is  raised  by  special  demurrer.  86/717 
(12  S.  E.  1058);  but  see  100/109  (28  S. 
E.  106).  Indictment  alleging  that  ac- 
cused, who  was  a  manager  of  cor- 
poration, was  intrusted  with  certain 
sum  of  money  as  cash  bond,  for  six 
months,  for  one  employed  as  collector 
for  corporation,  and  that  after  the 
expiration  of  that  time  accused  con- 
verted the  money  without  consent  of 
owner,  and  without  paying  him  the 
value  thereof,  set  forth  offense  under 
this  section.  Such  indictment  was  not 
subject  to  demurrer  on  ground  that 
it  was  too  vague,  or  that  terms  of 
bond  not  set  forth,  or  that  money  was 
intrusted  to  corporation,  and  not  to 
accused,  or  that  there  is  no  allega- 
tion of  written  pledge  or  bond,  and 
the  law  does  not  provide  for  cash 
bond,  or  that  it  appears  from  indict- 
ment that  transaction  was  loan  of 
money  to  be  returned  at  expiration  of 
six  months,  or  that  indictment  was 
misleading,  duplicitous,  and  multifari- 
ous. 11  App.  787  (1,  2)  (76  S.  E.  163). 
Indictment  construed  to  be  based  on 
section  192,  though  containing  some 
of  language  in  this  section.  112/392, 
394  (37  S.  E.  762).  See  Two  kinds. 
Intent  fraudulently  to  convert  to  use  of 
bailee  property  intrusted,  or  other- 
wise fraudulently  dispose  of  it,  essen- 
tial. Culpable  negligence  cannot  be 
ingredient  of  this  crime.     12  App.  632 

(1)  (77  S.  E.  1129).    See  Indictment 
Loan,  temporary,  without  hire  or  other 

benefit,  not  such  bailment  as  would 
make  conversion  or  stealing  of  prop- 
erty larceny  after  trust     6  App.  160 

(2)  (64  S.  E.  575).    See  Indictment 
Money  handed   by  buyer   to   seller  for 

change,  seller  appropriating  it  with 
intent  to  steal,  is  guilty  of  simple  lar- 
ceny, and  not  larceny  after  trust. 
105/617,  620  (31  S.  E.  589).  So  where 
defendant  gave  change,  and  then  took 
it  up  ostensibly  for  purpose  of  re- 
counting it,  but  really  with  intent  to 
steal  part  of  it,  and  did  take  part  with 
such  intent.  105/625  (2)  (31  S.  E. 
592).  Refusing  to  return  money  with 
which  defendant  had  been  intrusted 
for  purpose  of  making  change,  suffi- 
cient to  show  fraudulent  conversion. 
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79/584  (4  S.  E.  333),  explained 
105/617,  623  (31  S.  E.  589).  Cash 
bond:     See  Indictment 

Negligence:    See  Intent 

Railroad  ticket  intrusted  to  one  in  cer- 
tain county  to  use  part  of  it  and  re- 
turn remainder,  if  he  failed  to  return 
it  and  after  being  brought  back  to 
county  refused,  upon  demand,  to  pay 
for  it,  he  was  guilty  of  larceny  after 
trust  in  that  county.     71/267. 

Similar  transactions  in  which  accused 
by  similar  means  procured  money 
from  other  person  and  converted  it, 
admissible  in  evidence.  11  App.  787 
(5)   (76  S.  E.  163). 

Simple  larceny  or  larceny  after  trust, 
where  same  transaction  constitutes, 
offender  may  be  convicted  of  either 
offense.  If  person,  who  at  time  in- 
tends to  steal  property,  fraudulently 
induces  owner  to  hire  it  to  him,  and 
he  steals  it,  he  may  be  convicted  of 
either  offense.  8  App.  389  (2)  (69  S. 
E.  121).  Where  there  was  some  evi- 
dence that  accused  fraudulently  ob- 
tained possession,  with  intent  to  steal, 
and  that  element  of  trust  was  absent, 
and  that  theory  as  well  as  contention 
that  accused  was  voluntarily  intrusted 
with  possession  was  fairly  submitted 
to  jury,  conviction  of  simple  larceny 
upheld.  118/125  (44  S.  E.  846).  See 
Money. 

State's  funds,  no  officer  by  intrusting 
another  with,  can  make  such  person 
bailee  of  such  funds.     50/314. 

Two  kinds  of  acts  made  criminal  by  this 
section:  (1)  conversion  by  party  to 
his  own  use  of  money  or  article  in- 


trusted; (2)  disposition  of  the  same 
without'  consent  and  to  the  injury  of 
owner  or  bailor  and  without  paying 
to  owner  or  bailor  on  demand  the 
value  thereof.  In  first  kind,  crime  is 
complete  as  soon  as  party  fraudu- 
lently converts  articles.  In  second 
kind,  crime  is  complete  when  demand 
is  made  and  value  is  not  paid.  Venue 
lies  only  in  county  where  crime  be- 
comes completed  in  one  of  these 
methods.  1  App.  532  (1)  (57  S.  E. 
989);  see  15/208;  71/267.  Discussion 
of  different  classes  of  larceny  after 
trust.  112/392  (37  S.  E.  762);  1  App. 
150  (57  S.  E.  965).  See  Indictment. 
Venue  is  in  county  where  crime  be- 
comes complete  either  by  conveision 
or  by  disposing  of  property  and  re- 
fusing to  pay  value  on  demand. 
Where  defendant  was  intrusted  with 
money  in  one  county  for  purpose  to 
be  performed  in  that  county,  and  it 
does  not  appear  that  he  ever  brought 
any  of  same  out  of  that  county  and 
demand  was  made  on  him  in  that 
county,  he  could  not  be  tried  in  an- 
other county  though  subsequent  de- 
mand and  refusal  to  pay  occurred  in 
latter  county.  1  App.  532  (57  S.  E. 
989).  Where  question  is  whether 
conversion  took  place  in  certain  county 
and  one  witness,  who  was  not  present 
at  the  conversion,  testifies  to  several 
circumstances,  adding  that  he  was 
not  in  that  county,  and  the  witness 
who  saw  the  act  of  conversion  does 
not  locate  it  in  particular  county, 
venue  not  sufficiently  proved.  57/367 
(3).    See  Railroad  ticket 


§  190.  (§  192.)  Conversion  of  proceeds  of  sale.  If  any  bailee,  with 
whom  any  money  or  other  thing  of  value  may  be  intrusted  or  deposited,  shall, 
after  a  sale  of  any  of  said  articles  with  the  consent  of  the  owner  or  bailor, 
fraudulently,  and  without  the  consent  of  the  owner  or  bailor,  convert  the 
proceeds  or  any  part  thereof  to  his  own  use,  and  fail  or  refuse  to  pay  the 
same  over  to  such  owner  or  bailor  on  demand,  he  shall  be  punished  by  im- 
prisonment and  labor  in  the  penitentiary  for  not  less  than  two  years  nor 
longer  than  seven  years. 

Cobb,  796. 


See  notes  to  §  189. 

Classes  of  larceny  after  trust  as  con- 
tained in  sections  189,  190,  192,  dis- 
cussed. 112/392  (37  S.  E.  762);  see 
1  App.  150  (57  S.  E.  965). 

Demand  and  reiusal  to  pay,  necessary. 


9  App.  213,  217  (70  S.  E.  990). 
Indebtedness  and  need  of  money  com- 
petent as  tending  to  show  motive  for 
conversion.      116/592    (1)     (42    S.    E. 
708). 
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§  191.  (§  193.)  Clerks,  agents,  etc.,  fraudulently  taking  and  con- 
verting goods  intrusted  to  them.  If  any  person  employed  in  any  capac- 
ity in  any  store,  or  other  place  of  trade  or  exchange,  where,  from  the  nature 
of  the  business  or  employment,  it  is  necessary  or  usual  to  intrust  to  such  per- 
son any  goods  or  any  other  article  of  value,  shall  fraudulently  take  and  carry 
away,  or  convert  to  his  own  use,  or  otherwise  dispose  of  any  of  the  said 
goods,  or  other  thing  of  value,  thus  intrusted  to  him  or  committed  to  his 
charge,  to  the  injury  and  without  the  consent  of  the  owner  thereof,  or  per- 
son thus  intrusting  him,  he  shall  be  punished  by  imprisonment  and  labor  in 
the  penitentiary  for  not  less  than  one  year  nor  longer  than  five  years. 

Cobb,  796. 

§  192.  (§  194.)  Any  other  person  so  offending.  If  any  person  who 
has  been  intrusted  by  another  with  any  money,  note,  bill  of  exchange,  bond, 
check,  draft,  order  for  the  payment  of  money,  cotton  or  other  produce,  or  any 
other  article  or  thing  of  value,  for  the  purpose  of  applying  the  same  for  the 
use  or  benefit  of  the  owner  or  person  delivering  it,  shall  fraudulently  con- 
vert the  same  to  his  own  use,  he  shall  be  punished  by  imprisonment  and  labor 
in  the  penitentiary  for  not  less  than  one  year  nor  longer  than  five  years; 
[except  that  where  the  money,  note,  bill  of  exchange,  bond,  check,  draft, 
order  for  the  payment  of  money,  cotton  or  other  produce,  oif  any  other  arti- 
cle or  thing  of  value,  so  fraudulently  converted  does  not  exceed  fifty  dollars 
in  value,  the  punishment  shall  be  as  for  a  misdemeanor.]  (a) 

Cobb,  796.    Acts  1866,  p.  232.     (a)  Acts  1910,  p.  60. 


Classes  of  larceny  after  trust  as  con- 
tained in  sections  189,  190,  192,  dis- 
cussed. 112/392  (37  S.  E.  762);  see  1 
App.  150  (57  S.  E.  965). 

Collection:  Where  corporation  author- 
ized person  to  receive  money  on  its 
behalf  from  others,  on  receipt  of 
money,  trust  relation  arose  between 
him  and  corporation,  and  he  was  in- 
dictable under  this  section  for  fraud- 
ulent conversion  of  money  intrusted 
to  him  by  corporation.  108/64  (33  S. 
E.  831).  Where  principal  intrusts  his 
agent  with  bills  for  collection  and  the 
agent  collects  the  bills,  agent  is,  in 
legal  contemplation,  intrusted  by 
principal  with  money  collected.  5 
App.  80  (6)  (62  S.  E.  641) ;  7  App.  619 
(1)  (67  S.  E.  692).  Where  indictment 
alleged  trust  between  customer  and 
clerk,  no  conviction  on  proof  of  trust 
between  employer  and  clerk.  88/499 
(14  S.  E.  865). 

Contractor  engaging  to  build  house  and 
receiving  price  in  advance,  though 
never   intending  to  perform  contract, 


not  guilty  of  larceny  after  trust. 
97/207   (22  S.   E.  954). 

Cropper,  who  converts  to  his  own  use 
part  of  crop  set  apart  to  landlord  and 
intrusted  to  cropper's  charge,  is  guilty 
of  larceny  after  trust.  7  App.  468 
(1-3)  (67  S.  E.  202). 

Demand  need  not  be  alleged  or  proved. 
5  App.  80  (7)  (62  S.  E.  641);  2  App. 
438  (1)  (58  S.  E.  558);  1  App.  150  (2) 
(57  S.  E.  965). 

Elements  of  crime  are  bailment,  pur- 
pose of  bailment,  and  fraudulent  con- 
version. 1  App.  150  (I)  (57  S.  E. 
965);  2  App.  438  (1)  (58  S.  E.  558). 
In  accusation,  bailment,  purpose  of 
bailment,  and  fraudulent  conversion 
were  properly  laid.  11  App.  41  (2)  (74 
S.  E.  446). 

Fraudulent  conversion  in  larceny  after 
trust  is  synonymous  with  "taking 
with  intent  to  steal"  in  ordinary  lar- 
ceny, and  judge  need  not  instruct 
jury  that  fraudulent  conversion  must 
be  made  with  intent  to  steal.  5  App. 
80  (5)   (62  S.  E.  641).     Crime  is  corn- 
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plete  when  fraudulent  conversion 
takes  place.  1  App.  150  (1)  (57  S.  E. 
965).  See  Intent 
#  Indictment  should  give  proper  descrip- 
tion of  the  thing  or  article  and  allege 
purpose  for  which  it  was  intrusted. 
53/326;  86/720  (12  S.  E.  1058);  88/500 
(14  S.  E.  865).  Indictment  needlessly 
alleging  that  the  money  was  lawful 
currency  of  the  United  States,  it  must 
be  proved.  64/61.  Indictment  charg- 
ing that  accused  was  intrusted  with 
money  for  use  and  benefit  of  named 
person,  and  fraudulently  converted  it, 
is  good,  under  this  section,  though 
adding  that  conversion  was  "to  injury 
and  without  -consent  of"  such  person, 
and  not  in  this  connection  alleging 
"that  any  demand  was  made  for  the 
money."  The  trust  was  sufficiently 
set  out  by  allegation  that  accused  was 
by  prosecutor  "intrusted  with  one 
five-dollar  bill,  lawful  money,  of  the 
value  of  five  dollars,  for  the  use  and 
benefit  of  the  prosecutor.  112/392 
(1,  2)  (37  S.  E.  762).  Indictment 
charging  that  accused  was  intrusted 
with  ring  of  value  of  $80,  for  purpose 
of  pawning  it  for  owner  and  bringing 
money  to  him  and  fraudulently  con- 
verted the  ring  to  his  own  use,  is  good 
indictment  under  this  section.  1  App. 
150  (1)  (57  S.  E.  965).  Indictment 
not  required  where  property  con- 
verted does  not  exceed  $50  in  value. 
11  App.  41  (74  S.  E.  446).  See  Col- 
lection,  Demand,  Elements,  Owner- 
ship, Railroad  company,  Several 
sums,  Timber,  Variance. 

Intent  is  for  jury,  yet  where  intent  to 
defraud  is  not  reasonably  deducible 
from  all  the  facts  and  circumstances, 
there  can  be  no  conviction  of  offense 
of  which  intent  to  defraud  is  an  es- 
sential element.  11  App.  242  (74  S. 
E.  1100).    See  Fraudulent  conversion. 

Money  delivered  to  seller  of  goods  to 
get  change  and  return  balance,  con- 
version of,  constitutes  offense  of  sim- 
ple larceny.  105/617  (1)  (31  S.  E. 
589),  625  (2)  (31  S.  E.  592),  655  (1) 
(31  S.  E.  739).  Master  intrusting 
servant  with  bill  to  get  it  changed, 
the  latter  not  returning  either  bill  or 
change  but  fraudulently  appropriating 
it,  is  guilty  of  larceny  after  trust,  and 
not  simply  larceny.  114/544  (40  S.  E. 
728):  10  App.  470  (73  S.  E.  624);  but 
see  Possession. 


Mutual  account,  where  evidence  showed, 
and  it  appeared  that  accused  had  de- 
livered to  the  prosecutor  property  of 
greater  value  than  that  which  accused 
alleged  to  have  converted,  conviction 
contrary  to  law.  110/883  (36  S.  E. 
215). 

Ownership  should  be  alleged,  where  in- 
dictment charges  that  accused  failed 
to  apply  property  to  use  o&  benefit  of 
one  other  than  person  delivering  it. 
9  App.  853  (72  S.  E.  447);  see  11  App. 
41,  43  (74  S.  E.  446);  12  App.  562  (77 
S.  E.  830). 

Possession:  If  person,  fraudulently  in- 
tending to  get  possession  of  money 
and  appropriate  it  to  his  own  use,  by 
false  representations  induces  owner 
to  deliver  money  to  him  for  purpose 
of  being  applied  for  owner's  benefit, 
and  then  appropriates  it  in  pursuance 
of  original  intent,  he  is  guilty  of  both 
larceny  after  trust  and  simple  larceny, 
and  may  be  convicted  of  either  of- 
fense. 123/478  (51  S.  E.  334).  Where 
one  intrusted  with  money  converts  it, 
he  is  guilty  of  larceny  after  trust, 
though  he  may  have  fraudulently  in- 
duced delegation  of  trust  with  intent 
so  to  convert  money.  117/260  (43  S. 
E.  701),  distinguishing  97/207  (22  S. 
E.  954). 

Railroad  company  and  accused,  proof  of 
trust  between,  not  support  indictment 
alleging  trust  between  passenger  and 
accused.     95/465  (20  S.  E.  269). 

School  trustee  intrusted  with  money 
advanced  by  co-trustees  to  pay 
teacher,  the  amount  to  be  returned 
when  collected  from  school  commis- 
sioner, was  guilty  of  larceny  after 
trust,  upon  his  refusal  to  pay  after 
collecting  money.  7  App.  619  (1)  (67 
S.  E.  692). 

Several  sums  of  money,  where  indict- 
ment alleges  fraudulent  conversion 
of,  proof  sufficient  if  it  shows  conver- 
sion of  one  or  more.  5  App.  80  (1) 
(62  S.  E.  641). 

Simple  larceny:  See  Money,  Posses- 
sion. 

Timber  to  be  sawed,  one  intrusted  with, 
is  bailee  of  timber  and  lumber,  and 
may  be  convicted  under  indictment 
charging  that  he  was  intrusted  with 
lumber.     5  App.  368  (63  S.  E.  230). 

Trust  must  be  proved  to  have  been  dele- 
gated to  defendant  by  person  alleged, 
and  not  by  another.     81/334  (6  S.  E. 
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588);  88/499  (14  S.  E.  865);  95/465  (20 
S.  E.  269). 
Variance:  Proof  that  defendant  was 
intrusted  with  money  by  owner  and 
that  third  person  acted  as  agent  of 
owner  in  handing  money  to  defend- 
ant, does  not  support  allegation  that 
defendant  was  intrusted  with  money 
by  such  third  person.  81/334  (6  S.  E. 
588).     See  Collection,  Railroad  com- 


pany, Timber. 
Venue  sufficiently  proved  by  evidence 
that  accused  was  in  particular  county 
intrusted  with  money,  and  that  he 
thereafter  converted  it,  where  there  is 
no  evidence  that  he  ever  left  that 
county  or  that  conversion  was  made 
beyond  its  Tmits.  112/392  (6)  (37  S. 
E.  762). 


§  193.  (§  195.)  Conversion  when  intrusted  for  collection.  If  any  per- 
son who  has  been  intrusted  by  another  with  any  note,  bill  of  exchange,  bond, 
check,  draft,  or  order  for  the  payment  of  money,  for  the  purpose  of  collect- 
ing money  or  other  thing  due  thereon  and  paying  the  proceeds  over  to  the 
owner  or  other  person  so  delivering  the  same,  shall  fraudulently  convert  the 
same  or  the  proceeds  of  any  part  thereof  to  his  §wn  use,  or  shall  other- 
wise dispose  of  the  same,  to  the  injury  and  without  the  consent  of  the  owner 
or  other  person  intrusting  or  delivering  it  and  without  paying  to  such  owner 
or  person  the  full  value  or  market  price  thereof,  he  shall  be  punished  by  im- 
prisonment and  labor  in  the  penitentiary  for  not  less  than  one  year  nor  longer 
than  five  years. 

Cobb,  796. 

Evidence  sufficient  to  convict  defendant  tion.  7  App.  749  (1)  (67  S.  E.  1124). 
of  fraudulently  converting  proceeds  Variance  here  not  material.  2  App.  723 
of  notes  intrusted  to  him  for  collec-        (59  S.  E.  12). 

§  194.  (§  196.)  Conversion  when  intrusted  for  selling.    If  any  per- 
son   who  has   been   intrusted  by   another   with   any   cotton   or  other  pro- 
duce,  or  any  goods,    animal,  or    other  article    of  value,    for    the    purpose 
of  selling  the  same  and  paying  the  proceeds  of  such  sale  to  the  owner 
or  oth^r  person  so  intrusting  or  delivering  the  article,  shall   fraudulently 
convert  the  same,  or  any  part  thereof,  or  the  proceeds  of  any  part  thereof, 
to  his  own  use,  or  shall  otherwise  dispose  of  the  same  to  the  injury  and 
without  the  consent  of  the  owner  or  other  person  so  intrusting  or  deliver- 
ing it,  and  without  paying  to  such  owner  or  person  the  full  value  or  market 
price  thereof,  he  shall  be  punished  by  imprisonment  and  labor  in  the  peni- 
tentiary for  not  less  than  one  year  nor  longer  than  five  years. 

Cobb,    796-797. 


Indictment  alleging  sale  by  agent  and 
appropriation  of  proceeds,  good 
against  general  demurrer,  though  it 
fails  to  state  proceeds  were  to  be  paid 
to  prosecutor.  111/804  (35  S.  E.  G75). 
Where  it  is  sought  to  charge  violation 

6   Ga   Code— 12 


of  trust,  in  that  accused  failed  to  ap- 
ply property  to  use  or  benefit  of  one 
other  than  person  delivering  it,  in- 
dictment should  allege  ownership  of 
property.     9  App.  853  (72  S.  E.  447). 


1 
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ARTICLE  4. 
The  State's  Property  or  Money. 

§  195.  (§  197.)    Withholding  the  State's  money  or  property.    If  any 

person  shall  fraudulently,  wrongfully,  or  illegally  receive  any  money  or 
personal  property  belonging  to  the  State  of  Georgia,  and  shall  refuse  to 
pay  over  said  money  or  deliver  up  said  personal  property  to  the  treasurer 
of  the  State,  or  his  authorized  agent,  upon  a  demand  of  the  same  by  such 
treasurer  or  his  agent;  or  if  any  person  shall  lawfully  receive  money  or  per- 
sonal property  belonging  to  the  State  of  Georgia,  as  an  officer  of  said 
State  or  otherwise,  and  shall,  after  demand  upon  him  by  said  treasurer 
or  authorized,  agent,  fail  to  pay  said  money  or  deliver  said  personal  prop- 
erty to  said  treasurer  or  his  authorized  agent,  the  same  being  still  the  prop- 
erty of  the  State,  within  #ten  days  after  such  demand,  he  shall  be  punished  by 
confinement  and  labor  in  the  penitentiary  not  less  than  one  nor  more  than 
two  years. 

Acts  1871-2,  p.  72. 

Indictment  should  charge  that  the  ac-  having  lawfuly  received  the  same,  he 
cused  fraudulently,  wrongfully,  or  il-  failed  to  pay  within  ten  days  after  a 
legally   received   the  money,   or   that,       demand.    50/314. 

§  196.  (§  198.)  Penalty  for  using  State  money.  If  the  State  treas- 
urer, or  any  other  officer  of  this  State,  shall  use,  directly  or  indirectly, 
the  money  of  this  State,  he  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary for  not  less  than  five  nor  longer  than  twenty  years. 

Const,  Art.  5,  sec.  2,  par.  5  (§  6493,  C  C).     Acts  1878-9,  p.  32. 

§  197.  (§  199.)  Receiving  interest' on  public  money  prohibited.    If 

the  State  treasurer,  or  any  other  officer  of  the  State  or  county,  or  any  other 
person  shall  receive,  or  agree  to  receive,  from  any  person,  bank,  or  corpora- 
tion, any  fee,  interest,  or  reward  for  the  deposit  or  use  of  money  of  the 
State,  such  officer,  or  other  person,  shall  be  punished  by  imprisonment  in 
the  penitentiary  for  not  less  than  five  nor  longer  than  twenty  years.  But 
nothing  in  this  or  the  preceding  section  shall  be  construed  to  modify  or 
change  any  law  relative  to  the  conduct  or  liability  of  the  treasurer  or  any 
officer  of  the  State. 

Acts  1878-9,  p.  32. 

§  198.  (§  200.)  Receiving  interest  on  public  funds.  The  receiving, 
directly  or  indirectly,  by  any  officer  of  the  State  or  county,  or  member  or 
officer  of  the  General  Assembly,  of  any  interest,  profits,  or  perquisites 
arising  from  the  use  or  loan  of  public  funds  in  his  hands,  or  moneys  to  be 
raised  through  his  agency  for  State  or  county  purposes,  shall  be  punished 
by  imprisonment  in  the  penitentiary  for  not  less  than  two  years  nor  longer 
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than   seven   years,   and   such   offender   shall   be   disqualified   from   holding 
office. 
Const,  Art.  7,  §  9,  par.  1  (§  6566.  C.  C).     Acts  1878-9,  p.  33. 

§  199.  (§  201.)  Officer  receiving  reward  for  depositing  State's 
money  in  State  depository.  No  officer  of  this  State  shall  be  allowed 
to  receive  any  commission,  interest,  or  reward  to  himself  from  any  source 
for  the  depositing  of  the  State's  money  in  State  depositories,  or  for  continu- 
ing such  deposits.  The  receiving  of  any  such  benefit  by  any  officer  shall 
be  punishable  by  imprisonment  in  the  penitentiary  for  not  less  than  seven 
nor  longer  than  twenty  years,  and  disqualification  to  hold  office  in  this 
State. 

Acts    1878-9,   pp.   88,   89.     1895,   p.   22. 
§  1251,  C.  C. 

§  200.  (§  202.)  Selling  arms  belonging  to  the  State.  If  any  officer 
or  soldier  shall  sell  or  otherwise  dispose  of  any  arms  or  accoutrements 
belonging  to  the  State  in  his  possession,  custody,  or  control,  the  purchaser 
shall  acquire  no  title,  and  such  officer  or  soldier  shall  be  punished  as  pro- 
vided in  section  1430. 

Acts   1878-9,  pp.  103,  109.     1895,  p.  63. 
§  1430. 

§  201.  (§  203.)  Digging  phosphate  rock.  Any  person,  natural  or  arti- 
ficial, who  (without  having  first  obtained  a  license)  shall  dig,  mine,  re- 
move, or  cleanse  phosphate  rock  or  phosphatic  deposits  from  the  beds  of 
the  navigable  streams  of  this  State,  or  the  banks  and  margins  thereof, 
when  the  property  of  the  State  (except  in  the  prosecution  of  searches  au- 
thorized by  law),  shall  be  guilty  of  a  misdemeanor. 

Acts  1884-5,  p.  126. 


ARTICLE  5. 

Banks  and  Bank  Officers. 

§  202.  (§  204.)  Bank  officers  violating  the  charter.  Any  president, 
director,  or  other  officer  of  any  chartered  bank  in  this  State,  who  shall  vio- 
late or  be  concerned  in  violating  any  provision  of  the  charter  of  said  bank, 
shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary  for  not 
less  than  one  year  nor  longer  than  ten  years. 
Cobb.  797. 

§  203.  (§  205.)  Presumption  against  such  officers.  Every  president, 
director,  or  other  officer  of  any  chartered  bank  in  this  State  shall  be  deemed 
to  possess  such  a  knowledge  of  the  affairs  of  the  corporation  as  to  enable 
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him  to  determine  whether  any  act,  proceeding,  or  omission  is  a  violation  of 
the  charter.  And  every  president  and  director  who  shall  be  present  at  a 
meeting  when  such  violation  shall  happen  shall  be  deemed  to  have  concurred 
therein,  unless  he  shall  at  the  time  cause,  or  in  writing  require,  his  dissent 
therefrom  to  be  entered  at  large  on  the  minutes  of  the  board.  And  every 
president  and  director,  not  present  at  any  meeting  when  such  violation  shall 
take  place,  shall  nevertheless  be  deemed  to  have  concurred  therein,  if  the 
facts  constituting  such  violation  appear  on  the  books  of  the  corporation,  and 
he  remain  a  director  for  three  months  thereafter,  and  do  not  within  that  time 
cause,  or  in  writing  require,  his  dissent  from  such  illegal  proceedings  to  be 
entered  at  large  on  the  minutes  of  the  board. 
Cobb,  797. 

§  204.  (§  206.)  Bank  insolvency  deemed  fraudulent.  Every  insol- 
vency of  a  chartered  bank,  or  refusal  or  failure  to  redeem  its  bills  on  demand, 
either  with  specie  or  current  bank-bills  passing  at  par  value,  shall  be  deemed 
fraudulent,  and  the  president  and  directors  shall  be  severally  punished  by 
imprisonment  and  labor  in  the  penitentiary  for  not  less  than  one  year  nor 
longer  than  ten  years :  Provided,  that  the  defendant  may  repel  the  presump- 
tion of  fraud,  by  showing  that  the  affairs  of  the  bank  have  been  fairly  and 
legally  administered,  and  generally  with  the  same  care  and  diligence  that 
agents,  receiving  a  commission  for  their  services,  are  required  ar  -i  bound 
by  law  to  observe;  and  upon  such  showing  the  jury  shall  acquit  the  pris- 
oner. 

Cobb,  797. 

Act  of  1893  (Acts  1893,  p.  70)  and  Act  section,  not  mere  mismanagement  re- 
of  1898   (Acts  1898,  p.  73),  not  affect  suiting  in  insolvency.    7  App.  101  (2), 
this  section.    7  App.  101  (1-a)  (66  S.  E.  108  (66  S.  E.  383). 
383).  Presumption  that  bank's  insolvency  due 
Debt,  punishment  provided  by  this  sec-  to  fraudulent  acts  of  its  officials  could 
tion  does    not    amount    to   imprison-  be    legalized    as    evidence   by   legisla- 
ment  for.     7  App.  101   (2),  108   (66  S.  ture.     7  App.  101  (3),    110    (66    S.  E. 
383).  383);  and  see  124/15  (5)  (52  S.  E.  74); 
Indictment  should  charge  that  bank  be-  128/668  (5)  (57  S.  E.  889).     Either  in- 
came  "fraudulently  insolvent."    7  App.  solvency  or    failure    to    redeem    bills 
101  (4),  111  (66  S.  E.  383).  raises    presumption    that    crime    corn- 
Intentional     fraud    and    dishonesty    of  mitted    in    mismanagement    of    bank, 
bank    officials    punishable    under    this  7  App.  101  (1)  (66  S.  E.  383). 

§  205.  (§  207.)  Failing  to  pay  deposits.  When  money  is  deposited 
on  general  deposit  with  any  bank  in  this  State,  or  with  any  company  or  indi- 
vidual doing  a  banking  business  in  this  State,  and  such  bank  or  company  or 
individual  is  insolvent  at  the  time,  and  such  insolvency  is  known  to  the  offi- 
cers having  charge  or  control  of  such  bank  or  company,  or  to  such  an  indi- 
vidual, and  such  bank,  or  company,  or  individual  shall  fail  to  pay  to  the  de- 
positor, or  person  entitled  thereto,  within  three  days  after  the  demand  there- 
for, the  said  deposit  or  deposits,  then  such  individual,  or  such  officers  having 
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charge  or  control  of  such  bank  or  company,  who,  with  the  knowledge  afore- 
said, so  received  such  deposits  and  so  failed  to  pay  the  same,  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  for  not  less  than  one  year  nor 
longer  than  ten  years. 

Acts   1878-9,   p.   170. 

§  2363,  C.  C. 

Cited.     118  FedM  626,  631;  s.  c,  9  A.  abused  discretion  in  not  allowing  de- 

B.    Rep.    190,   197;    128/577,   581    (58  fendants    to  withdraw.     12    App.    615 

S.  E.  28).  (77  S.  E.  1080). 
Pica  of  guilty  under  this  section,  judge 

§  206.  (§  208.)  Certain  transfers,  etc.,  of  stock,  etc.,  fraudulent. 

All  conveyances,  assignments,  transfers  of  stock,  effects,  or  other  contracts 
made  by  any  bank  in  contemplation  of  insolvency,  or  after  insolvency,  ex- 
cept for  the  benefit  of  all  the  creditors  and  stockholders  of  said  bank,  shall, 
unless  made  to  an  innocent  purchaser  for  a  valuable  consideration,  and  with- 
out knowledge  or  notice  of  the  condition  of  said  bank,  be  fraudulent  and 
void.  And  the  president,  directors,  and  other  officers  of  said  bank,  or  any  of 
them,  making  or  consenting  to  the  making  of  such  conveyances,  assignments, 
transfer,  or  contract,  whether  the  same  be  made  to  an  innocent  purchaser 
or  any  other,  shall  severally  be  punished  by  imprisonment  and  labor  in  the 
penitentiary  for  not  less  than  four  years  nor  longer  than  ten  years. 

Cobb,  797,  798. 
§  2360,  C.  C. 

Cited.     128/577  (58  S.  E.  28). 

§  207.  (§  209.)  Bank  officers  purchasing  its  papers  at  discount.    If 

any  president,  director,  officer,  or  agent  of  any  bank  shall,  by  himself  or 
agent  or  in  any  other  manner,  either  for  himself  or  for  the  bank,  directly 
or  indirectly,  purchase  or  be  interested  in  the  purchase  of  any  bill,  or 
check,  or  other  evidence  of  debt  issued  by  the  said  bank,  for  a  less  sum  than 
shall  appear  then  due  on  the  face  thereof,  he  shall  be  punished  by  im- 
prisonment and  labor  in  the  penitentiary  for  not  less  than  four  years  nor 
longer  than  ten  years. 
Cobb,  798. 

Cited.     128/661,  666   (57  S.   E.  889). 

§  208.  (§  210.)  Declaring  fraudulent  dividends.  No  dividends  shall 
be  made  by  any  bank  except  from  the  net  profits  arising  from  the  business 
of  the  corporation;  and  if  any  president  and  directors  shall  declare  or  pay 
over  any  dividend  from  the  capital  stock,  or  any  other  funds  of  the  bank  ex- 
cept the  net  profits  thereof,  such  president  and  directors  shall,  severally, 
be  punished  by  confinement  and  labor  in  the  penitentiary  for  not  less  than 
four  years  nor  longer  than  ten  years. 

Cobb,  798. 

§   740.      §§  2225    (a),  2348,   C.   C. 
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Bank  of  issue,  immaterial  whether  bank 
is,  or  not.  8  App.  129  (3)  (68  S.  E. 
849). 

Books  of  bank  properly  admitted  in  evi- 
dence.    8  App.  129  (19)  (68  S.  E.  849). 

Charter  and  by-laws  of  bank  may  be 
highest  evidence  as  to  who  should 
control  bank,  yet  it  is  competent  for 
witness  to  testify  that  designated  per- 
son in  fact  controlled  it.  8  App.  129 
(11)   (68  S.  E.  849). 

Conditions  which  made  declaration  of 
dividend  illegal,  evidence  to  show  ex- 
istence of,  for  some  time  prior  thereto 
is  relevant,  as  tending  to  establish 
condition  of  bank's  affairs  on  day  in 
question,  as  well  as  to  show  oppor- 
tunities for  knowledge  of  these  condi- 
tions.    8  App.  129  (10)   (68  S.  E.  849). 

Expert  accountant  may  give  summar- 
ized statement  of  what  books  show, 
where  books  not  accessible.  8  App. 
129  (14)   (68  S.  E.  849). 

Indictment  against  president  or  one  of 
directors  need  not  set  out  the  names 
of  other  directors  not  indicted,  though 
they  may  have  participated  in  declara- 
tion of  dividend;  offense  of  president 
or  director  is  several  rather  than 
joint.  8  App.  129  (2)  (68  S.  E.  849). 
Pendency  of  another  indictment  for 
same  offense,  no  ground  for  plea  in 


abatement.  8  App.  129  (5)  (68  S.  E. 
849). 

Misdemeanor,  trial  of,  as  if  it  were  a 
felony,  is  prima  facie  not  prejudicial, 
where  misdemeanor  sentence  is  passed. 
8  App.  129   (1)   (68  S.  E.  849). 

Motives  of  officers  immaterial  if  they 
did  those  acts  which  are  penal  under 
this  section.  8  App.  129  (7)  (68  S.  E. 
849). 

Partnership,  evidence  as  to  transactions 
had  by,  with  bank,  admissible  in  con- 
nection with  other  evidence  tending 
to  show  defendant  was  member  of 
partnership.  8  App.  129  (21)  (68  S.  E. 
849). 

Repeal:  Whether  this  section  is  im- 
pliedly repealed  by  section  740,  im- 
material in  this  case,  defendant  being 
sentenced  as  for  a  misdemeanor.  8 
App.  129   (1)   (68  S.  E.  849). 

Solvency  or  insolvency  is  matter  admit- 
ting of  opinion  evidence.  There  was 
no  error  in  allowing  one  witness  to 
testify  as  to  correctness  of  list  of  in- 
solvent papers,  though  he  was  igno- 
rant of  fact  of  solvency  or  insolvency 
of  papers,  and  in  allowing  another 
witness,  who  could  not  swear  to  cor- 
rectness of  list,  to  testify  as  to  sol- 
vency or  insolvency  of  the  papers.  8 
App.  129   (16,  17)   (68  S.  E.  849). 


§  209.  (§  211.)  Purchasing  shares  with  capital  stock.  If  the  presi- 
dent and  directors  of  any  bank,  or  any  of  them,  shall  use  and  apply  any 
part  of  the  capital  stock  of  such  bank  to  the  purchase  of  shares  of  its  own 
stock,  such  president  and  directors  shall  be  punished  by  imprisonment  and 
labor  in  the  penitentiary  for  not  less  than  one  year  nor  more  than  ten 
years. 

Cobb,  798. 

§   2348,   C.   C. 

Cited.     126/763,    766    (55   S.    E.  499);    133/332,  337  (65  S.  E.  859). 

§  210.  (§  212.)  Use  or  borrowing  for  personal  use  prohibited.    Any 

officer  or  agent  of  any  bank  or  other  corporation,  who  shall  use  or  borrow 
for  himself,  directly  or  indirectly,  any  money  or  other  property  belonging  to 
any  bank  or  other  corporation  of  which  he  is  an  officer  or  agent,  without  the 
permission  of  a  majority  of  the  board  of  directors,  or  of  a  committee  of  the 
board  authorized  to  act,  shall  be  guilty  of  a  misdemeanor. 
Acts  1887,  p.  94. 

Amount  of  loans  to  officers  and  direct-     of  1895,  and  penalty  for  violation   of 
ors  was  limited  by  section  1948,  Code     that  section  was  provided  by  section 


Digitized  by 


Google 


183  SIXTH  DIVISION— ARTICLES  6, 7.  §§  211-214 

Unlawful   mining.     Fraudulent   seizures   and   levies. 

214,  Penal  Code  of  1895.  That  law  bank  was  bank  of  issue.  Law  re- 
applied only  to  banks  of  issue,  and  it  pealed  by  Act  of  1898.  5  App.  397  (63 
was  necessary  that  indictment  allege       S.  E.  301). 

§  211.  (§  213.)  Loans  by  one  officer  to  another  without  permission. 

Any  officer  or  agent  of  any  bank  or  other  corporation,  who  shall  lend  the 
money  or  property  of  said  bank  or  corporation  to  another  agent  or  officer 
thereof,  without  the  permission  of  a  majority  of  the  board  of  directors, 
or  of  a  committee  authorized  to  act,  shall  be  guilty  of  a  misdemeanor :  Pro- 
vided, nothing  in  this  or  the  preceding  section  shall  be  held  to  relieve  any  offi- 
cer so  offending  from  the  pains  and  penalties  of  any  other  violation  of  the 
penal  laws  of  this  State  when  the  same  is  committed  by  means  of  using 
or  borrowing  the  property  of  said  corporation  without  the  permission  so 
required. 

Acts  1887,  p.  94. 

§  2275,  C.  C. 


ARTICLE  6. 
Unlawful  Mining. 

§  212.  (§  215.)  Unlawful  mining.  If  any  person  shall  dig  or  take  and 
carry  away  from  the  land  of  another  any  gold,  bullion,  silver,  or  other  me- 
tallic substance,  with  intent  to  appropriate  the  same  to  his  own  use,  with- 
out having  previously  obtained  permission  of  the  owner  of  such  land,  he 
shall  be  guilty  of  a  misdemeanor. 

Cobb,  798,  799.    Acts  1865-6,  p.  233. 

§  213.  (§  216.)  Erecting  or  using  machinery  to  procure  gold  or 
other  metals.  If  any  person  shall  erect  or  use  any  machinery  for  the 
purpose  of  procuring  gold  or  other  metals  from  the  land  of  another,  with 
intent  to  appropriate  the  same  to  his  own  use,  or  for  any  other  person, 
without  the  permission  of  the  owner  of  the  land  or  his  agent,  he  shall  he 
guilty  of  a  misdemeanor. 

Cobb,  799. 


ARTICLE  7. 
Fraudulent  Seizures  and  Levies. 


§  214.  (§  217.)  Fraudulent  seizure,  etc.,  of  property  by  pretended 
United  States  agents.  If  any  person,  fraudulently  claiming  to  act  as  agent 
or  officer  of  the  United  States  or  any  department  thereof,  shall  seize,  de- 
tain, or  remove  the  property  of  any  citizen  or  resident  of  this  State;  or,  if 
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any  person  shall  claim  to  be  an  officer  or  agent  of  the  United  States  or  any 
department  thereof,  with  authority  to  make  said  seizure,  detention,  or  re- 
moval, who  shall  not  have  such  authority,  such  person,  officer,  or  agent 
shall  be  punished  by  confinement  and  labor  in  the  penitentiary  not  less  than 
one  year  nor  longer  than  ten  years. 

Acts  1865-6,  p.  236.     1895,  p.  63. 

Seizure  of  property  not  made,  case  not 
within  this  section,  though  defendant 
falsely  represented  himself  to  be 
United  States  detective,  charged  pros- 
ecutor   with     selling    liquor    without 

§  215.  (§  218.)  Fraudulent  levies.  Any  person  who  shall  fraudulently 
cause  any  process,  attachment,  distress,  or  execution  to  be  levied  on  any 
estrayed  animal,  or  any  lot  of  land,  or  other  property,  knowing  the  same 
not  to  be  subject  to  such  process  or  writ,  shall,  on  conviction  for  the  first 
offense,  be  punished  as  for  a  misdemeanor,  and  on  any  subsequent  convic- 
tion shall  be  sentenced  to  labor  in  the  penitentiary  not  less  than  two  nor 
longer  than  four  years. 

Cobb,  849,  850.    Acts  1865-6,  p.  233. 


license,  arrested  him,  and  threatened 
to  have  him  prosecuted,  but  settled 
case  without  prosecution  for''  $8. 
118/125,  126   (44  S.   E.  846). 


ARTICLE  8. 

Trespass. 

§  216.  (§  219.)  What  acts  deemed  trespass.    The  following  shall  be 
deemed  and  held  to  be  trespass,  and  indictable,  to  wit : 
Cobb,  825.    Acts  1865-6,  pp.  237,  238.     1869,  p.  146. 

1.  The  willful  cutting  or  felling  of  any  wood,  timber,  or  shade-tree,  or  any 
chestnut-tree  upon  the  land,  inclosed  or  uninclosed,  of  another,  without  the 
consent  of  the  owner. 


Charge:  Court  may,  in  his  charge,  enu- 
merate acts  and  conduct  constitut- 
ing all  the  essentials  of  the  offense 
charged,  and  instruct  the  jury  that,  if 
these  be  established  by  proof,  such 
acts  and  conduct  would  be  sufficient 
to  authorize  a  conclusion  that  the 
trespass  was  willful.  105/610  (1)  (31 
S.  E.  650). 

Intent  ordinarily  presumed  from  act  of 
trespass;  yet  presumption  was  rebut- 
ted, where  evidence  showed  that  de- 
fendant was  coterminous  landowner, 
who  crossed  over  obscure  land  line 
and    cut    down  a    few    trees,  part  of 


trees  cut  being  on  his  own  land,  and 
prosecutor  admitted  that  he  did  not 
know  where  true  line  was,  and,  ac- 
cording to  undenied  statement  of  de- 
fendant, prosecutor  also  crossed  over 
disputed  line  and  placed  notices  on 
trees  growing  on  defendant's  side. 
127/307  (56  S.  E.  417). 
Title  to  land,  this  section  not  designed 
to  try  disputed  question  of,  but  to 
punish  those  who  wilfully,  and  with- 
out claim  of  right,  commit  acts  of 
trespass  on  lands  of  others.  Where 
sole  defense  to  indictment  for  tres- 
pass is    that    accused    has    title,    and 
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muniments  of  title  are  introduced  in  Wilfullness  is  ingredient  of  crime;  "will- 

evidence,   it  is   error  to  instruct   jury  ful,"   as    used    in    this   section,    mgana 

in  effect  to  disregard  all   evidence  of  "intentionally,     malevolently,     with    a 

title;  any  evidence  of  title  in  accused  bad  purpose,  an  evil  purpose,  without 

has    strong   probative    effect    to    show  ground  for  believing  act  to  be  lawful." 

bona  fides  of  his  acts  alleged  to  con-  3  App.  297  (59  S.  E.  823);  see  118/81 

stitute  trespass.     118/79  (44  S.  E.  852).  (44  S.  E.  852);  103/265  (30  S.  E.  30). 

2.  The  taking  and  carrying  away,  or  attempting  to  take  and  carry  away, 
any  article  or  property  of  any  value  whatever,  from  the  land,  inclosed  or 
uninclosed,  of  another,  without  the  consent  of  the  owner. 

Crops  which  defendant  produces  and  of  not  indictable  trespass  under  this  sec- 

which   he  is  in  rightful  possession   as  tion.     96/303  (2)   (22  S.  E.  907). 

part  owner,  this  section  does  not  ap-  Intent   not   shown   where   evidence   was 

ply  to.     81/466  (8  S.   E.  445).     Crop-  that    defendants     hauled     sand    from 

per  converting  portion  of  crop  to  his  land    of   prosecutor,    with   consent   of 

own  use,  not  indictable  for  larceny  or  his  son,  and  that  they  had  on  previous 

trespass;  indictable  under  section  729.  occasions  hauled  sand  without  objec- 

113/1040,  1041  (39  S.  E.  463).  tion.     6  App.  241  (64  S.  E.  669). 

Dwelling,  taking  and  carrying  away  Simple  larceny  and  trespass  are  not  of 
from,  personal  goods  of  another,  with  same  genus.  In  latter  there  is  no  ac- 
knowledge, but  without  consent  of  mus  furandi,  in  former  there  is.  One 
owner,  not  indictable  under  this  sec-  indicted  for  trespass  cannot  be  con- 
tion.     103/428  (30  S.  E.  255).  victed,  if  testimony  shows  he  is  guilty 

Fence  being  joint  property  of  adjacent  of  simple  larceny.    71/361;  68/820  (3). 

landowners    and    located    on    dividing  Value    of    articles    taken    and    carried 

line,  unlawful  removal  of  such   fence  away    must    be    alleged    and    proved, 

by  one  of  proprietors  or  his  agent  is  96/303  (1)  (22  S.  E.  907). 

3.  The  pulling  down  or  removing  any  fence,  or  inclosure  of  another, 
without  the  consent  of  the  owner. 

Indictment  need  not  allege  act  of  tres-  lege  trespass  was  done  "willfully,"  yet 
pass  was  "willfully"  committed.  conviction  cannot  be  had  where  act 
118/136  (1)  (44  S.  E.  995);  121/615  (3)  done  without  criminal  intent;  and 
(49  S.  E.  702).  Allegations  in  indict-  where  act  alleged  to  be  trespass  was 
ment  wholly  foreign  to  any  element  committed  in  good  faith  under  claim 
in  offense  may  be  disregarded  as  sur-  of  ownership,  there  can  be  no  convic- 
plusage  and  need  not  be  proved.  Rule  tion.  121/615  (3)  (49  S.  E.  702). 
is  otherwise  as  to  averments  which  Malicious  injuring  and  destroying  plank 
are  descriptive  of  some  element  in  of-  and  board  fence  of  another,  on  his 
fense,  though  more  precise  and  de-  farm,  is  indictable  offense  under  sec- 
tailed  than  necessary.  121/615  (1)  (49  tion  781.  10  App.  476  (2)  (73  S.  E. 
S.   E.  702).  608). 

Intent:   While   indictment   need   not   al- 

4.  The  squatting  or  settling  upon  the  land,  inclosed  or  uninclosed,  of  an- 
other, whether  public  or  private,  with  no  bona  fide  claim  or  color  of  title, 
and  without  the  consent  of  the  owner:  Provided,  that  this  paragraph  shall 
not  apply  to  wayfarers  who  shall  camp  for  a  night,  or,  in  case  of  providential 
detention,  for  a  longer  time,  on  uninclosed  land,  nor  to  an  intruder  who 
shall  remove  from  the  land  after  ten  days  notice. 

Stated.  9  App.  423  (1)  (71  S.  E.  594).  looked  in  at  a  window,  then  crawled 
Evidence  that  accused  went  up  to  house,       under  house  and  remained  a  few  min- 
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utes  when  he  came  outand  was  caught  Public  street  or  alley,  to  dig  and  grade, 

ty  owner  of  house,  not  sufficient   to  upon     uninclosed     land     of     another, 

convict.     9    App.    423    (2)     (70    S.  E.  without   his   consent,    is    not   criminal 

888).  offense.    98/14  (1)  (25  S.  E.  909). 

Any  person  committing  any  of  the  acts  of  trespass  specified  in  this  sec- 
tion shall  be  guilty  of  a  misdemeanor.  When  any  person,  in  violation  of  the 
first  division  of  this  section,  shall  cut  or  fell  any  chestnut-tree  or  trees  upon 
the  lands,  inclosed  or  uninclosed,  of  another,  without  the  consent  of  the 
owner,  it  shall  be  the  duty  of  the  grand  juries  in  the  several  counties  of 
this  State  to  make  special  presentments  ot  all  such  offenses  coming  to  their 
knowledge,  in  which  no  informer  has  appeared;  and  any  person  may  prose- 
cute such  offenders,  whether  such  person  is  the  owner  of  the  lands  tres- 
passed upon  or  not,  and  the  informer  in  such  cases  shall  be  entitled  to  one 
half  the  fine  which  may  be  imposed  and  collected  for  a  violation  of  this  sec- 
tion. Upon  the  trial  for  violation  of  this  section,  as  to  chestnut-trees,  the 
burden  of  proof  shall  be  upon  the  defendant  to  show  the  right  or  authority 
under  and  by  which  he  committed  the  act,  where  the  defendant  was  not  in 
actual  possession  of  the  land  when  the  trespass  was  alleged  to  have  been 
committed. 

Acts  1869,  p.  146. 

§  764. 


Warrant  alleging  accused  has  com- 
mitted trespass  charges  him  with  a 
crime.  6  App.  284  (64  S.  E.  1005). 
Affidavit  and  warrant  alleging  com- 
mission of  trespass  by  entering  upon 


uninclosed  land  of  another  and  dig- 
ging and  grading  public  street  or 
alley,  without  his  consent,  do  not 
charge  crime.  98/14  (l)  (25  S.  E. 
909). 


§  217.  (§  220.)    Willful  trespass  upon  the  lands  of  another.     If  any 

person  shall  willfully  enter,  go  upon,  or  pass  over  any  field,  orchard, 
garden,  or  other  inclosed  or  cultivated  land  of  another,  after  being  personally 
forbidden  so  to  do  by  the  owner  or  person  entitled  to  the  possession  for 
the  time  being,  or  authorized  agent  thereof,  he  shall  be  guilty  of  a  misde- 
meanor. 

Acts   1882-3,  p.   121. 


Agent  believing  principal  is  owner  of 
land  and  going  upon  it  by  latter's  di- 
rection, not  guilty  of  trespass.  119/216 
(2)   (46  S.  E.  86). 

Bona  fide  claimant  as  true  owner  of 
land,  cannot  be  convicted  of  trespass. 
119/216  (1)  (46  S.  E.  86). 

Cultivated  land,  as  used  in  this  section, 
not  intended  to  apply  to  such  land 
only  as  has  growing  crops  on  it  at 
time  of  trespass.  113/705  (2)  (39  S. 
E.  282). 

Description  of  land,  in  accusation, 
should  be  definite.    4  App.  572  (61  S. 


E.  1055).  Description  as  "a  certain 
field  and  cultivated  land"  in  "lot  of 
land  number  91  in  the  3rd  land  dis- 
trict" of  a  given  county,  "and  being 
known  as  five-acre  tract  No.  1196." 
sufficient.  12  App.  557  (1)  (77  S.  E. 
889). 

Inclosed  or  cultivated,  land  not  shown 
to  be,  conviction  contrary  to  law. 
119/216  (4)  (46  S.  E.  86). 

Notice  given  by  owner  of  land  here  not 
sufficiently  explicit  to  warrant  con- 
viction under  this  section.  115/201 
(1)  (41  S.  E.  685). 
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Trespass. 

Open   or   uncultivated   real    estate,   this  proof  showed  that  A  had  no  title,  but 

section  not  apply  to.    119/216  (3)   (46  was  in  possession  merely  as  agent  or 

S.  E.  86).  manager  for  B.    124/135  (52  S.  E.  155). 

Permission,  sowing  oats  on  lot  by,  was  Wharf,  bounded  only  by  river,  railroad 

lawful,  but  re-entry  after  oats  cut  and  trestle,   and  lumber   placed  there  not 

after   being   forbidden  to   do  so,   was  for  purpose  of  inclosure  but  only  for 

unlawful.     11  App.  762  (76  S.  E.  102).  convenience     of    employees,    not    in- 

Tenant  in  possession  authorized  to  for-  closed  within  meaning  of  this  section, 

bid      trespass     under     this      section.  91/1  (16  S.  E.  97). 

113/705  (1)  (39  S.  E.  282).     Landlord  Wife,   living    apart   from    husband,    one 

has  no  right  to  forbid  third  person  to  who    has    rented    to    her   a    house    in 

go   upon   rented   premises   for   lawful  which  she  resides  has  no  right  to  for- 

purpose  with  permission  of  tenant.    12  bid  husband  to  go  upon  rented  prem- 

App.  557  (2)  (77  S.  E.  889).  ises  to  visit  his  wife.     12  App.  557  (3) 

Variance   fatal,   where  alleged   that  ac-  (77  S.  E.  889). 
cused    entered    on    lands    of    A,  and 

§  218.  Hunting  or  fishing  illegally.  If  any  person  shall  hunt  or  fish 
in  violation  of  sections  1958,  1959,  1960,  1961,  1962  of  the  Civil  Code,  he 
shall  be  guilty  of  a  misdemeanor. 

Acts  1903,  p.  44. 
§  601. 

Indictment  must  allege  that  notice  had  owner  at  time  of  registering  gave  de- 
been  posted  in  two  or  more  places  on  scription  of  land  sufficient  to  put  pub- 
each  tract;  that  landowner  had  regis-  lie  on  notice.     1  App.  150  (58   S.   E. 
tered   same,   after   having   stated   that  141). 
such   notices   posted;   and   that   land- 

§  219.  (§  222.)  Defacing  or  injuring  capitol  or  grounds.  If  any 
person  shall  mar,  deface,  or  in  any  way  injure  the  capitol  building,  the 
approaches  thereto,  the  trees,  shrubbery,  or  grounds  belonging  to  same,  or 
any  of  the  furniture,  fixtures,  or  property  therein,  he  shall  be  punished  as 
for  a  misdemeanor. 

Acts   1892,  p.   100.     1895,  p.  63. 

§  220.  (§  223.)  What  courts  may  try  offenders.  Either  the  recorder 
of  the  City  of  Atlanta  or  the  judge  of  the  criminal  court  of  Atlanta  for 
Fulton  county  is  empowered  and  duly  authorized  to  hear  and  determine  any 
case  arising  under  the  provisions  of  the  preceding  section,  and  to  inflict  the 
punishment  prescribed  therein. 
Acts   1892,  p.  100. 

§  221.  (§  224.)  Janitors  and  watchmen  authorized  to  make  arrests. 

The  janitors  and  watchmen  employed  by  keeper  of  public  buildings  and 
grounds  are  authorized,  under  rules  prescribed  by  the  Governor  and  keeper 
of  public  buildings,  to  make  arrests  and  convey  offenders  to  the  police  head- 
quarters of  Atlanta,  to  be  tried  by  the  proper  court.  And  it  shall  be 
their  duty  to  prevent  the  abuse  of  said  building,  to  suppress  disorderly 
conduct  therein,  and  protect  it  and  its  contents. 
Acts   1892,  p.  100. 
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Using  horse  and  skinning  cattle  of  another.     Disposing  of  timber,  etc. 

ARTICLE  9. 
Using  Horse  and  Skinning  Cattle  without  Owner's  Consent. 

§  222.  (§  225.)  Using  horse  or  mule  without  owner's  consent.    If 

any  person  shall  willfully  ride  or  drive  any  horse  or  mule  belonging  to  an- 
other, without  his  consent,  he  shall  be  guilty  of  a  misdemeanor. 
Acts   1880-1,   p.   136. 

Horse    stealing,    failure    to    charge    this       guilty  as  principal.     93/415   (21  S.  E. 

section,  on  trial  of  indictment  for,  not       73). 

error.     114/61  (2)   (39  S.  E.  926).  Sale     of     animal     to    defendant    before 

Non-resident  of  this  State  procuring  an-       prosecution  is  ratification  of  the  use, 

other    to    commit    this    offense    here,       and  conviction  unauthorized.     4  App. 

453   (61   S.  E.  836). 

§  223.  (§  226.)  Skinning  cattle.  If  any  person  shall  skin  any  dead 
cow,  or  any  other  kind  of  stock,  cattle,  sheep,  or  goats,  that  does  not  belong 
to  him,  without  consent  of  the  owner,  his  agent,  or  overseer,  and  shall  re- 
fuse, on  demand  of  the  owner,  or  his  agent,  or  overseer,  to  pay  the  reason- 
able value  of  the  skin,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1863-4,  p.  64.     1865-6,  p.  233. 


ARTICLE  10. 


Disposing  of  or  Purchasing  Drifted  Timber,  Cutting  Timber  or  Tan- 
bark. 

§  224.  (§  227.)  Penalty  for  disposing  of  drifted  timber.  No  rafts- 
man or  other  person  shall  dispose,  or  attempt  to  dispose,  of  any  drifted  tim- 
ber or  lumber  taken  up  by  him  within  this  State,  on  pain  of  paying  not 
exceeding  five  hundred  dollars  for  such  offense,  to  be  recovered  in  any 
court  having  jurisdiction  of  the  same,  one  half  of  the  penalty  to  go  to  the 
informer,  and  the  other  to  the  use  of  the  county  wherein  such  offense  may 
be  committed,  or  the  offender  may  be  imprisoned  not  more  than  six  months ; 
but  nothing  herein  contained  shall  prevent  the  finder  of  drifted  timber  or 
lumber  from  requiring  and  receiving  from  the  owner  reasonable  compen- 
sation for  delivering  to  the  owner  such  drifted  timber  or  lumber. 

Cobb,  23. 

§  225.  (§  228.)  Illegal  purchase  of  drifted  timber.  Any  person  who 
shall  purchase  drifted  timber  or  lumber  mentioned  in  the  preceding  section, 
except  from  factors  or  timber  cutters,  shall  be  guilty  of  a  misdemeanor. 

Cobb,  23.     Acts  1895,  p.  63. 

§  226.  Cutting  or  removing  timber  or  tan-bark  from  uninclosed 
land.     It  shall  be  a  misdemeanor  for  any  person,  company,  firm,  or  corpo- 
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Firing   the   woods. 

ration  to  enter  or  cut  or  remove  from  any  uninclosed  lands  in  this  State 
any  timber  or  tan-bark  on  such  lands,  unless  such  person,  firm,  company,  or 
corporation  shall,  before  so  doing,  have  on  record,  in  the  county  where  such 
land  lies,  a  deed  of  conveyance  to  the  same,  prima  facie  showing  title  to  such 
lands,  or  shall  have  a  written  contract  from  some  person,  company,  or  cor- 
poration, who  has  on  record  in  the  county  where  such  land  lies,  deeds  of  con- 
veyance, prima  facie  showing  title  in  the  person,  company,  or  corporation 
entering  into  said  contract. 

Acts   1899,   p.   59. 

Defendant     in     possession,    with    price  alleged    trespass   was    done,   and    that 

paid,     but     without    written    contract,  by  reason  of  this  conveyance  plaintiff 

not    prevented    by    this    section    from  has  no  interest  in  timber  to  protect, 

showing  that  plaintiff  conveyed  to  de-  138/48  (4)   (74  S.  E.  792). 
fendant's   vendor   timber    upon    which 


ARTICLE  11. 

Firing  the  Woods. 

§  227.  (§  229.)  Who  may.  No  person  but  a  resident  of  the  county 
where  the  firing  is  done,  owning  lands  therein,  or  domiciled  thereon,  outside 
of  any  town  incorporation,  shall  set  on  fire  any  woods,  lands,  or  marshes, 
nor  shall  such  persons,  except  between  the  twentieth  of  February  and  the 
first  of  April  annually. 

Cobb,  824. 
§  747. 

Parmer,  who,  in  usual  course  of  hus-  is  under  cultivation  or  used  as  pas- 
bandry,  sets  fire  to  weeds,  brush,  ture,  does  not  violate  sections  227-230. 
grass,  or  stubble,  on  small  area,  which       122/144  (50  S.  E.  180). 

§  228.  (§  230.)  Notice.  When  such  person  shall  desire  to  set  fire  within 
said  time,  he  shall  notify  all  persons  who  occupy  lands  adjoining  him,  by 
residence  thereon,  or  cultivation,  or  inclosure  of  any  portion  of  the  tract  or 
settlement,  of  the  day  and  hour  of  the  firing,  at  least  one  day  prior  thereto. 
Such  notice  need  not  be  given  if,  on  a  sudden  emergency,  due  caution  should 
require  firing  to  render  one's  premises  safe. 

§  229.  (§  231.)  Penalty.     Any  person  setting  fire  in  violation  of  the 
two  preceding  sections  shall  be  guilty  of  a  misdemeanor. 
Acts   1878-9,  p.  63. 

§  230.  (§  232.)  Penalty  for  letting  woods  catch,  etc.  Persons,  either 
by  themselves  or  agents,  who  permit  fire  to  get  into  the  woods,  lands,  or 
marshes,  through  neglect,  are  within  the  meaning  of  the  three  preceding 
sections. 
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Floating   sawdust  into  streams. 

ARTICLE  11  (a). 

Floating  Sawdust  into  Streams. 

§  230  (a).  Floating  of  sawdust  into  streams  prohibited.  [It  shall 
be  unlawful  to  float  sawdust  into  any  of  the  streams  of  this  State.] 

Acts  1911,  p.  185. 
§§  3629,  3633,  C.  C. 

§  230  (b).  Punishment.  [Any  person  or  persons  or  corporations  vio- 
lating the  provisions  of  section  230  (a)  shall  be  punished  as  for  a  misde- 
meanor.] 

Acts  1911,  p.  185. 

§  230  (c).  When  effective.     [This  Article  shall  not  go  into  effect  in  any 
county  until  it  has  been  recommended  by  two  grand  juries  of  the  county.] 
Acts  1911,  p.  185. 
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SEVENTH  DIVISION. 


Forgery,  Counterfeiting,  and  Unlawful  Currency. 


ARTICLE   1. 
Forgery,  Counterfeiting,  and  Unlawful  Currency. 

§  231.  (§  233.)  Forging  official  certificates,  etc.  Whoever,  with  in- 
tent to  defraud  the  State  or  any  person,  shall  falsely  and  fraudulently  make, 
forge,  alter,  or  counterfeit,  or 

Cause  or  procure  to  be  falsely  and  fraudulently  made,  forged,  altered,  or 
counterfeited,  or 

Willingly  aid  or  assist  in  falsely  and  fraudulently  making,  forging,  alter- 
ing, or  counterfeiting,  any 

1.  Audited  certificate,  or  other  certificate  issued  or  purporting  to  have 
been  issued  by  the  auditor-general,  or  other  officer  authorized  to  issue  the 
same; 

2.  Any  order  or  warrant  issued  or  purporting  to  have  been  issued  by  any 
officer  of  the  State,  or  authorized  person,  on  the  treasury  of  the  State,  for 
money  or  other  thing ; 

3.  Any  warrant  for  land  issued  or  purporting  to  have  been  issued  by  any 
tribunal,  officer,  or  person  authorized  to  do  so ; 

4.  Any  certificate,  draft,  warrant,  or  order,  from  any  of  the  public  officers 
of  this  State,  issued  or  purporting  to  have  been  issued  under  an  Act  or  reso- 
lution of  the  General  Assembly ; 

5.  Any  certificate,  draft,  order,  or  warrant,  issued  or  purporting  to  have 
been  issued  by  any  court,  officer,  or  person  authorized  to  draw  on  the  treas- 
ury of  the  State  or  for  public  money,  wherever  the  same  may  be  deposited ; 

6.  Any  deed,  will,  testament,  acquittance,  or  receipt: 

7.  Any  bond,  writing  obligatory,  bill  of  exchange,  promissory  note,  order 
for  money  or  other  thing  of  value,  or  any  indorsement  or  assignment  of  said 
papers: 

Shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary  for  not 
less  than  four  years  nor  longer  than  ten  years. 
Cobb,  800. 

Acceptor,    to    forge    the    name    of,    not  alleged  to  be  forged  is  affixed  by  one 

same   as    to   forge   name   of   indorser.  who   claims   to   be.   and   the   paper   is 

74/17.  then  signed  by   this  person  as   agent, 

Agent,  where  the  signature  to  the  paper  paper  cannot  be  made  the  basis  of  a 
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conviction  for  forgery,  although,  in 
truth  and  in  fact,  there  was  no  agency. 
12  App.  342,  344  (77  S.  E.  214). 

Ambiguity  in  the  forged  receipt  prop- 
erly left  to  the  jury.     75/155;  71/164. 

Charge:  It  was  not  error  to  charge  in 
the  trial  of  one  for  forging  a  railroad 
pass  that  it  would  be  a  forgery  for  a 
person  to  take  a  piece  of  paper  on 
which  another  had  written  his  name 
and  fraudulently  write  above  it  a 
promissory  note,  the  charge  being 
correct  law  and  properly  used  for  pur- 
pose of  illustration.  92/451  (2)  (17  S. 
E.  262).  Failure  to  charge  this  sec- 
tion not  error,  where  defendant  in- 
dicted in  different  courts  for  the  three 
grades  of  forgery  set  out  in  sections 
231,  241,  242,  there  being  no  evidence 
to  authorize  conviction  under  this  sec- 
tion. 127/278  (6)  (56  S.  E.  422).  See 
Indictment. 

Crudeness  of  the  forgery  being  such  as 
to  cause  its  immediate  detection,  not 
absolve  defendant  from  guilt.  7  App. 
583  (1)   (67  S.  E.  705). 

Deed,  forging  of,  established  by  proof 
that  signatures  of  maker  and  witnesses 
were  forged  and  were  in  the  hand- 
writing of  accused  who  presented  the 
instrument  for  record.  87/668  (5)  (13 
S.  E.  569).  Subject  to  forgery  if  it 
contains  warranty  of  title,  specifies 
valuable  consideration  and  the  names 
of  vendor  and  vendee.  Id.  (7)  (13  S. 
E.  569).     See  §  252  and  notes. 

Evidence  that  order  presented  to  cer- 
tain man  who  might  under  terms  of 
order  have  been  the  drawee,  the  order 
not  showing  definitely  who  the 
drawee  was,  admissible.  59/784.  Evi- 
dence sufficient  to  support  verdict  of 
guilty  where  fact  of  alteration  proved 
and  that  defendant  could  have  made 
it  and  there  was  no  evidence  to  impli- 
cate anyone  else.  64/448.  Evidence 
as  to  sale  of  property  admissible,  after 
proof  of  alteration,  to  show  fraudu- 
lent intention.  66/53.  Evidence  that 
a  forged  instrument  was  uttered  to- 
gether with  testimony  pointing  di- 
rectly to  the  accused  'as  the  author 
and  sole  beneficiary  of  the  forgery 
supports  a  verdict  against  him  for  the 
forgery,  there  being  no  evidence  that 
the  forging  was  done  by  another. 
107/666  (4)  (33  S.  E.  630).  Evidence 
that    accused    without    money    before 


and  had  it  after  forgery  admissible 
on  trial  therefor.  127/48  (2)  (56  S.  E. 
113).  Where  the  existence  and  con- 
tents of  a  writing  are  material  in  a 
forgery  case,  and  the  writing  is  in 
possession  of  the  accused,  secondary 
evidence  is  admissible,  the  writing  be- 
ing inaccessible  because  accused  can- 
not be  compelled  to  produce  it.  12 
App.  687  (1)  (78  S.  E.  196);  11  App.  15 
(5)  (74  S.  E.  567).  Evidence  that 
those  whose  names  were  signed  to 
notes  did  not  sign  them  or  authorize 
anyone  else  to  do  so  and  that  defend- 
ant had  promised  bank  to  send  it 
notes  of  these  parties  as  collateral  and 
that  the  notes  were  mailed  to  the  bank 
by  some  one,  the  jury  could  infer  that 
defendant,  either  by  himself  or  by  an 
agent,  mailed  the  notes.  12  App.  533 
(3)  (77  S.  E.  830).  See  Indictment. 
Possession  of  goods  obtained  on 
forged  order  as  indicating  guilt:  See 
notes  to  §  1010. 

Felony,  offense  of  forgery  may  be  prop- 
erly described  as,  though  the  word 
"felony"  is  not  used  in  the  statute  de- 
fining forgery,  the  punishment  pre- 
scribed, being  imprisonment  and  labor 
in  the  penitentiary,  bringing  the  of- 
fense within  the  legal  definition  of  a 
felony.  6  App.  428  (2-a)  (65  S.  E. 
191). 

Handwriting  may  be  identified  as  that  of 
accused  by  the  introduction  of  writ- 
ing which  he  acknowledged.  59/784. 
See  Deed. 

Immaterial  alteration,  whereby  no  dam- 
age could  accrue  to  any  person,  mak- 
ing of,  not  constitute  this  crime. 
72/28. 

Indictment  may  join  allegations  as  to 
forging  and  uttering  in  the  same  count. 
59/784.  Indictment  charging  that  in- 
strument was  an  order  for  goods, 
proof  showing  that  it  was  a  recommen- 
dation for  credit,  conviction  still  up- 
held. 62/299  (2).  Indictment  need 
not  allege  extrinsic  facts  to  show  writ- 
ing to  be  efficient  means  of  consum- 
mating fraud;  such  facts  are  matters 
of  evidence.  83/372  (9  S.  E.  1063); 
88/27  (13  S.  E.  830);  106/226  (1)  (32 
S.  E.  140);  3  App.  660  (1)  (60  S.  E. 
332).  Indictment  for  forgery  need 
set  out  only  the  material  parts  of  the 
instrument,  but  when  minute  descrip- 
tive  matter   is   alleged   in   the   indict- 
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ment,   the  instrument  is  not  admissi- 
ble in  evidence  unless  it  conforms  to 
the  description  given.     108/53  (2)   (34 
S.    E.    313).      Indictment    for    forging 
order  for  a  thing  not  money  must  al- 
lege  that  the   thing   has   some   value. 
109/268    (34   S.   E.   573),  500   (34   S.   E. 
1023).     Indictment  may  join  in  same 
count  charge  of  forgery  and  that  of 
uttering     and     publishing     a     forged 
paper.     11   App.   239    (1-a)    (74   S.    E. 
1099);   and   see   Id.   15    (1)    (74   S.    E. 
567).   Where  the   word  "fraudulently" 
.    is  omitted  before  the  word  "forge"  in 
the  indicthient,  the  defect  is  cured  by 
the  charge  that  the  filling  in   of  the 
blanks  and   the   signing  of  the  name 
was   fraudulently   done.     12   App.   342 
(1-a)   (77  S.  E.  214).     It  is  not  neces- 
sary to  allege  what  was  the  connec- 
tion, if  any,  between  the  person  whose 
name  was  alleged  to  have  been  forged 
and  the  person  defrauded;  these  facts 
may  be  shown  by  evidence.    Id.  (1-d) 
(77  S.  E.  214).    It  is  not  necessary  to 
allege   or   prove   that   actual   loss   re- 
sulted from  the  forgery.    Id.  (1-e)  (77 
S.  E.  214).    Where  the  indictment  al- 
leged that  the  name  of  a  person  other 
than   either  defendant  was  signed   to 
the  instrument,  there  was  ground  for 
demurrer  in  that  it  was  not  charged 
that    the    defendants    had    signed    the 
name  of  another.     Id.  (1-f)   (77  S.  E. 
214).        Indictment      containing      two 
counts,  one  charging  forgery,  and  the 
other   the   uttering   of  the   forged   in- 
strument as  true,  and  the  undisputed 
evidence   being  clear,   both  as  to  the 
actual  forgery  and  the  act  of  uttering 
the  instrument  as  true,  charge  that  if 
jury     found    accused    guilty    on    one 
count  they  would  necessarily  find  him 
guilty  on  the  other,  was  not  erroneous 
inasmuch  as  the  evidence  demanded  a 
verdict  of  guilty  on  both  counts.     12 
App.  687  (2)  (78  S.  E.  196).     See  In- 
tent to  defraud. 
Indorsement  of  forged  draft  made  paya- 
ble    to     order    of    accused     sufficient 
proof   of  intent  to  defraud:     See  In- 
tent to  defraud. 
Indorser:    See  Acceptor. 
Intent    to    defraud:      Where    intent    al- 
leged   as    being   directed   against   two 
persons,  proof  of  intent  to  defraud  ei- 
ther   is    sufficient.     75/155.      Proof   of 
passing   forged  instrument  admissible, 
6  Ga   Code— 13 


on  question  of  intent.  11/92.  In- 
dorsement of  forged  draft  was  here 
sufficient  to  show  intent  to  defraud. 
80/216  (4  S.  E.  766);  127/278  (5)  (56  S. 
E.  422).  If  indictment  does  not  al- 
lege intent  to  defraud,  remedy  after 
verdict  is  motion  in  arrest.  79/344  (5 
S.  E.  76).  Intent  to  defraud  conclu- 
sively shown  by  proof  that  accused 
knowingly  passed  as  genuine  a  forged 
instrument.  127/278  (4)  (56  S.  E. 
422).     See  Evidence. 

Misspelling  name  of  ostensible  signer 
not  prevent  act  being  forgery;  essence 
of  crime,  making  false  writing  with  in- 
tent that  it  shall  be  received  as  act  of 
another  than  party  signing  it.  120/183 
(1)  (47  S.  E.  531).    See  Indictment 

Negotiable,  instrument  need  not  be,  in 
order  to  be  subject-matter  of  forgery. 
7  App.  583  (2)  (67  S.  E.  705). 

Order,  to  convict  for  forgery  of,  not 
necessary  to  show  that  person  whose 
name  was  forged  had  goods  in  the 
hands  of  drawee.  11/92.  Conviction 
may  be  had  upon  order  though  pur- 
porting to  have  been  made  by  a  mar- 
ried woman.  60/184.  Order  without 
date  to  "pay  this  man"  certain  sum, 
supported  conviction.  59/784.  Irreg- 
ularities in  form  of  order  no  obstacle 
to  conviction.  66/157;  79/344  (5  S.  E. 
76).  Alteration  of  order  to  pay  for 
fifty-four  pounds  of  lint  cotton  at 
eight  and  one-half  cents  per  pound 
by  inserting  the  figure  3  before  the 
marginal  figures  so  as  to  make  the 
figures  in  the  margin  354  did  not 
change  the  value  of  the  order  and  did 
not  constitute  forgery.  72/28.  See 
Evidence. 

Possession  of  goods  obtained  on  forged 
order  as  indicating  guilt:  See  notes 
to  §  1010. 

Promissory  note,  to  prove  that  instru- 
ment is,  must  be  shown  that  it  is  for 
fixed  sum  payable  absolutely,  uncon- 
ditionally and  at  all  events.  24/287. 
Signing  of  name  of  illiterate  person 
to  note  with  his  consent,  not  forgery, 
though  accused  falsely  and  fraudu- 
lently inserted  too  large  an  amount 
and  read  over  the  note  as  though  it 
contained  true  amount.  89/788  (15  S. 
E.  679).  If  there  are  two  persons  of 
the  same  name,  and  one  of  them  signs 
that  name  to  notes  with  the  inten- 
tion  that   the   notes  may   be  used   in 
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trade   as   the   notes   of   the   other,   he   Teacher's  license  not  embraced  by  this 


commits  a  forgery.  29/127.  See  §  244 
and  notes.  Counterfeiting,  altering 
and  uttering  bank  notes  or  other 
paper  on  banks:  See  §§  238,  240,  241 
and  notes. 


section,  the  certificates  mentioned  re- 
ferring to  such  as  relate  to  money, 
property  or  other  things  of  value. 
87/429  (13  S.  E.  559);  but  see  section 
233. 


§  232.  (§  234.)  Uttering  forged  certificates,  etc.  If  any  person  shall 
utter  or  publish  as  true  any  of  the  false,  fraudulent,  forged,  altered,  or 
counterfeited  matters  mentioned  in  the  preceding  section,  or  any  indorse- 
ment or  assignment  of  any  bond,  writing  obligatory,  bill  of  exchange,  prom- 
issory note,  or  order  for  money  or  goods  or  other  thing  of  value,  with  intent 
to  defraud  the  State,  public  officers,  courts,  or  persons  authorized  as  afore* 
said,  or  any  other  person,  knowing  the  same  to  be  so  falsely  and  fraudulently 
made,  forged,  altered,  or  counterfeited,  he  shall  be  punished  by  imprisonment 
and  labor  in  the  penitentiary  for  not  less  than  four  years  nor  longer  than  ten 
years. 

Cobb,  800. 


Essential  elements  of  crime  are  know- 
ingly and  fraudulently  publishing 
forged  paper  as  true  with  intent  to  in- 
jure another.    28/367;  56/604. 

Charge:    See  Intent  to  defraud. 

Indictment  sufficiently  alleged  value  as 
against  motion  in  arrest,  where  order 
for  "dress"  was  set  out.  122/575  (50 
S.  E.  342). 

Intent  to  defraud  is  an  essential  ingredi- 
ent of  the  offense  of  uttering  and  pub- 
lishing a  forgery  and  court  should  in- 
struct jury  that  this  intent  must  be 
shown.  11  App.  239  (2)  (74  S.  E. 
1099). 


Promissory  note:  The  offense  of  ob- 
taining goods  by  passing  a  forged 
note  is  covered,  possibly,  by  this  sec- 
tion, by  section  244  and  by  section 
249;  the  indictment  was  founded  upon 
section  249,  and,  as  this  was  the  latest 
section  and  as  the  punishment  it  pre- 
scribes is  the  lightest,  it,  at  least,  was 
operative.     29/127. 

Verdict  finding  accused  guilty  of  utter- 
ing a  forged  paper  is  void  unless  it 
also  finds  that  he  uttered  it  as  true. 
28/367;  56/604;  11  App.  30  (1)  (74  S. 
E.  551). 


§  233.  School  certificate  or  license.  Whoever,  with  intent  to  defraud 
the  State,  or  any  county,  town,  or  city,  or  any  person,  shall  falsely  and  fraud- 
ulently make,  forge,  alter,  or  counterfeit,  or  cause  or  procure  to  be  falsely 
and  fraudulently  made,  forged,  altered,  or  counterfeited,  or  willingly  aid  or 
assist  in  falsely  and  fraudulently  making,  forging,  altering,  or  counterfeiting 
any  certificate  or  license  issued  by  any  county  school  commissioner  of  this 
State,  or  the  executive  officer  of  any  local  school  board,  to  a  teacher,  shall  be 
guilty  of  a  felony,  and  upon  conviction  therefor  shall  be  punished  as  pre- 
scribed by  section  231  of  this  Code. 

Acts  1900,  p.  69. 


Indictment  should  set  out  material  part 
of  license.  123/133  (51  S.  E.  326);  and 
see  108/53   (34   S.   E.   313). 

Uttering  and  publishing  forged  teacher's 
license  as  true  not  made  an  offense  by 


any  provision  of  the  Code.    87/429  (13 
S.  E.  559). 
Venue  prima  facie  shown  by  proof  that 
accused  uttered  altered  instrument  in 
county.     121/138  (2)   (48  S.  E.  905). 
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§  234.  Forging  card  or  receipt  for  dues.  Any  person  who  shall  make, 
alter,  forge,  or  counterfeit  any  card  or  receipt  of  dues,  purporting  to  be 
given  or  issued  by  any  association  of  railway  employees,  or  by  any  of  its 
officers,  to  its  members,  with  intent  to  injure,  deceive,  or  defraud,  shall  be 
punished  as  for  a  misdemeanor. 

Acts  1899,  p.  79. 

§  235.  Forging  letter  or  certificate.  Any  person  who  shall  falsely 
make,  alter,  forge,  or  counterfeit  any  letter  or  certificate  purporting  to  be 
given  by  any  corporation  or  person,  or  officer  or  agent  of  such  corporation 
or  person,  to  an  employee  of  such  corporation  or  person  at  the  time  of  such 
employee's  leaving  the  service  of  such  corporation  or  person,  showing  the 
capacity  or  capacities  in  which  such  employee  was  employed  by  such  cor- 
poration or  person,  the  date  of  leaving  the  service,  or  the  reason  or  cause  of 
such  leaving,  with  the  intent  to  injure,  deceive,  or  defraud,  shall  be  pun- 
ished as  for  a  misdemeanor. 

Acts   1899,   p.   79. 

§  236.  Uttering  such  papers.  Any  person  who  shall  willfully  and  know- 
ingly utter,  publish,  pass,  or  tender  as  true,  or  who  shall  have  in  his  posses- 
sion with  intent  to  utter,  publish,  pass,  or  tender  as  true,  any  false,  altered, 
forged,  or  counterfeited  letter,  certificate,  card,  or  receipt;  the  forging,  alter- 
ing, or  counterfeiting  whereof  is  prohibited  by  either  of  the  two  preceding  sec- 
tions, with  intent  to  injure,  deceive,  or  defraud,  knowing  the  same  to  be  forged, 
shall  be  punished  as  for  a  misdemeanor :  Provided,  that  nothing  in  this  and 
the  two  preceding  sections  shall  be  construed  to  repeal  or  change  any  of  the 
laws  against  the  crime  of  forgery. 

Acts  1899,  p.  79. 

Indictment:     It  must  be  alleged,  where  quired,  for  the  crime  under  the  latter 

defendant  is  prosecuted  under  this  sec-  section     is     made     complete    by     the 

tion,   that    the   forged   paper   was   ut-  knowledge  that  the  writing  is  forged, 

tered  and  published  as  true,  but,  un-  12  App.  342  (l-g)  (77  S.  E.  214). 
der  section  245,  this  allegation  is  not  re- 

§  237.  (§  235.)  Counterfeiting  or  knowingly  uttering  counterfeit 

coins.  If  any  person  shall  falsely  and  fraudulently  make,  forge,  or  counter- 
feit, or  be  concerned  in  the  false  and  fraudulent  making,  forging,  and 
counterfeiting  of  any  gold,  silver,  or  copper  coin,  which  is  in  circulation 
within  this  State;  or  shall  falsely  and  fraudulently  make,  or  be  concerned 
in  the  false  and  fraudulent  making  of  any  base  coin  of  the  likeness  or  simili- 
tude of  any  gold,  silver,  or  copper  coin  which  is  in  circulation  in  this  State, 
or  shall  falsely  and  fraudulently  utter,  publish,  pay,  or  tender  in  payment  any 
such  counterfeit  and  forged  coin  of  gold,  silver,  or  copper,  or  any  base  coin, 
knowing  the  same  to  be  forged,  or  counterfeited,  or  base,  or  shall  aid  or  abet, 
counsel  or  command  the  perpetration  of  either  of  the  said  crimes,  shall  be 
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punished  by  imprisonment  and  labor  in  the  penitentiary  for  not  less  than  foui 
years  nor  longer  than  ten  years. 
Cobb,  801. 


Evidence  that  counterfeit  coin  was 
passed  to  a  third  person  by  an  inno- 
cent agent  of  the  accused  will  not 
sustain  a  charge  in  the  indictment  that 
the  coin  was  passed  by  the  accused 
to  this  agent.  4/136  (3).  Proof  of 
passing  base  metal  will  not  support 
charge     of     passing    counterfeit    gold 


coin.     4/136. 
Indictment  here  sufficiently  charged  the 

offense   of   altering   base   coin   of   the 

likeness  of  a  silver  dollar.     6/503. 
Jurisdiction     of     State     over     offenses 

against  the  coin  of  the  United  States 

questioned.     4/136  (1). 


§  238.  (§  236.)  Counterfeiting  bank-notes.  If  any  person  shall 
falsely  and  fraudulently  make,  sign,  or  print,  or  be  concerned  in  the  false 
and  fraudulent  making,  signing,  or  printing  of  any  counterfeit  note  or  bill 
of  any  bank  of  this  State,  or  the  note  or  bill  of  any  incorporated  bank, 
whose  notes  or  bills  are  in  circulation  in  this  State,  or  falsely  and  fraudulently 
cause  or  procure  the  same  to  be  done,  he  shall  be  punished  by  imprison- 
ment and  labor  in  the  penitentiary  for  not  less  than  four  years  nor  longer 
than  ten  years. 

Cobb,  801. 

§  239.  (§  237.)  'Bank  check  or  draft.  If  any  person  shall  falsely  and 
fraudulently  make,  sign,  or  print,  or  be  concerned  in  the  false  and  fraudu- 
lent making,  signing,  or  printing  of  any  check  or  draft  upon  any  bank  erf 
this  State,  or  bank  as  aforesaid,  or  falsely  or  fraudulently  procure  the  same 
to  be  done,  he  shall  be  punished  by  imprisonment  and  labor  in  the  penitenti- 
ary for  not  less  than  three  years  nor  longer  than  seven  years. 

Cobb,  801. 


Charge:      See    Indictment 

Evidence:  Where  checks  charged  to 
have  been  forged  were  in  court,  they 
should  have  been  introduced;  if  not, 
verdict  of  guilty  unwarranted.  127/42 
(55  S.  E.  1044).    See  Indictment. 

Indictment  charging  mere  intention  to 
forge  name  of  real  person  insufficient 
where  initials  were  transposed  on 
check  forged.  96/759  (22  S.  E.  297). 
Indictment  for  forging  or  altering 
bank  check  which  is  described  in  in- 
dictment by  number,  check  of  similar 
import  as  that  described  but  bearing 
another  number  is  not  admissible  as 
being  the  original  check  alleged  to 
have  been  forged  or  altered.  108/53 
(2)  (34  S.  E.  313).  Indictment  con- 
taining two  counts,  one  charging 
forgery,  and  the  other  the  uttering  of 
the    forged    instrument    as    true,    and 


the  undisputed  evidence  being  clear, 
both  as  to  the  actual  forgery  and  the 
act  of  uttering  the  instrument  as  true, 
charge  that  if  jury  found  accused 
guilty  on  one  count  they  would  nec- 
essarily find  him  guilty  on  the  other, 
was  not  erroneous  inasmuch  as  the 
evidence  demanded  a  verdict  of  guilty 
on  both  counts.  12  App.  687  (2)  (78 
S.  E.  196). 

Indorsed  by  person  other  than  payee, 
where  check,  drawn  on  bank  by  per- 
son whose  name  signed  thereto  is,  it 
has  apparent  "legal  efficacy"  and  will 
support  indictment  for  forgery,  and 
felonious  uttering  of  such  check. 
117/32  (1)   (43  S.  E.  460). 

Offer  to  pass  forged  check,  though  un- 
accepted and  check  not  exhibited,  suf- 
ficient to  support  conviction  for  utter- 
ing and  publishing,  there  being  other 
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evidence  from  which  jury  could  find 
forgery.  127/48  (1)  (56  S.  E.  113). 
Order  of  cash,  check  payable  to,  is  pay- 
able to  bearer;  if  forged  it  is  not  so  im- 
perfect that  no  one  could  be  defrauded 
by  it     120/138  (47  S.  E.  547). 


Payee  not  named,  but  check  made  pay- 
able  to   ,   execution   so   imperfect 

that  no  one  could  have  been  defrauded 
and  indictment  should  be  quashed  on 
demurrer.  51/535;  117/32,  34  (43  S. 
E.  460. 


§  240.  (§  238.)  Alteration  of  bank-notes,  etc.  If  any  person  shall 
falsely  and  fraudulently  alter,  or  be  concerned  in  the  false  and  fraudulent 
alteration  of  any  genuine  note,  bill,  check,  or  draft  of  or  on  any  bank  as 
aforesaid,  or  falsely  and  fraudulently  cause  or  procure  the  same  to  be  done, 
he  shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary  for  not 
less  than  three  years  nor  longer  than  ten  years. 

Cobb,   801,   802. 


See  notes  to  §  239. 


Genuine,   must   be   charged   and   proved 
that  altered  bill  was.     33/225. 


§  241.  (§  239.)  Knowingly  uttering  or  passing  them.  If  any  person 
shall  falsely  and  fraudulently  pass,  pay,  or  tender  in  payment,  utter  or 
publish  any  false,  forged,  counterfeit,  or  altered  note,  bill,  check,  or  draft 
as  aforesaid  knowing  the  same  to  have  been  falsely  and  fraudulently  forged, 
counterfeited,  or  altered,  he  shall  be  punished  by  imprisonment  and  labor  in 
the  penitentiary  for  not  less  than  two  years  nor  longer  than  ten  years. 

Cobb,  803. 


Charge:  Where  the  indictment  was 
founded  upon  section  231  and  section 
242  and  upon  this  section  and  there 
was  no  evidence  to  authorize  a  con- 
viction under  count  for  forgery  as 
that  offense  is  described  in  section 
231,  the  court  properly  restricted 
charge  to  the  grades  of  the  offense 
defined  in  section  242  and  in  this  sec- 
tion. 127/278  (6)  (56  S.  E.  422).  See 
Indictment. 

Indictment  need  not  charge  that  there 
was  intent  to  defraud  any  particular 
person.   94/393    (21    S.    E.    54):    117/32 


(1),  36  (43  S.  E.  460).  Indictmer.t 
containing  two  counts,  one  charging 
forgery,  and  the  other  the  uttering  of 
the  forged  instrument  as  true,  and  the 
undisputed  evidence  being  clear,  both 
as  to  the  actual  forgery  and  the  act 
of  uttering  the  instrument  as  true, 
charge  that  if  jury  found  accused 
guilty  on  one  count  they  would  nec- 
essarily find  him  guilty  on  the  other, 
was  not  erroneous  inasmuch  as  the 
evidence  demanded  a  verdict  of  guilty 
on  both  counts.  12  App.  687  (2)  (78 
S.   E.  196). 


§  242.  (§  240.)  Possessing  intending  to  pass  them.  If  any  person 
shall  have  in  his  possession  any  such  false,  forged,  counterfeit,  or  altered 
note,  bill,  draft,  or  check,  with  intention  fraudulently  to  pass  the  same,  he 
shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary  for  not  less 
than  two  years  nor  longer  than  ten  years. 

Cobb,  802. 


Charge:  Where  the  indictment  was 
founded  upon  section  231  and  section 
241  and  upon  this  section  and  there 
was  no  evidence  to  authorize  a  con- 
viction   under    count  for    forgery    as 


that  offense  is  described  in  section 
231,  the  court  properly  restricted 
charge  to  the  grades  of  the  offense 
defined  in  section  241  and  in  this  sec- 
tion.    127/278   (6)    (56   S.   E.  422). 
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§  243.  (§  241.)  Possessing  types,  paper,  etc.,  intending  to  counter- 
feit. If  any  person  shall  have  in  his  possession  any  bank  paper,  types, 
plates,  or  machinery,  for  the  purpose  of  falsely  or  fraudulently  forging  and 
counterfeiting  any  notes,  bills,  checks,  or  drafts  as  aforesaid,  he  shall  be 
punished  by  imprisonment  in  the  penitentiary  for  not  less  than  four  years 
nor  longer  than  ten  years. 

Cobb,  802. 

§  244.  (§  242.)  Forging  or  uttering  certain  bills,  etc.  If  any  person 
shall  falsely  and  fraudulently  make,  forge,  counterfeit,  or  alter  any  note, 
bill,  draft,  or  check  of  or  on  any  person,  body  corporate,  company,  or  mer- 
cantile house  or  firm,  or  purporting  so  to  be,  or  fraudulently  and  falsely 
utter,  publish,  pass,  pay,  or  tender  the  same  in  payment,  or  demand  payment 
of  the  same,  knowing  the  said  bill,  note,  draft,  or  check  to  be  forged  and 
counterfeited,  or  falsely  and  fraudulently  altered,  he  shall  be  punished  by 
confinement  and  labor  in  the  penitentiary  for  not  less  than  two  nor  longer  than 
ten  years. 

Cobb,  802. 


See  notes  to  §  231,  catchword  Promis- 
sory note. 

Fictitious  name,  one  may  be  convicted 
under  section  249  for  obtaining  goods 
on  check  drawn  in.  11  App.  329,  333 
(75  S.  E.  338),  distinguishing  92/732 
(19  S.  E.  55),  and  declaring  obiter 
statement  in  117/32,  36  (43  S.  E.  260); 
see  139/119,  121  (76  S.  E.  858). 

Indictment  charging  mere  intention  to 
forge  name  of  real  person  insufficient 
where    initials    transposed    on    check 


forged.     96/759  (22  S.  E.  297). 

Obtaining  goods  by  passing  a  forged 
note  is  covered,  possibly,  by  this  sec- 
tion, by  section  232,  and  by  section 
249;  the  indictment  was  founded  upon 
section  249,  and,  as  this  was  the  latest 
section  and  as  the  punishment  it  pre- 
scribes is  the  lightest,  it,  at  least,  was 
operative.    29/127. 

Order  for  goods,  this  section  does  not 
apply  to.  11/100;  see  notes  to  §  231, 
catchword  Order. 


§  245.  (§  243.)  Forging  any  other  writing.  If  any  person  shall  fraud- 
ulently make,  sign,  forge,  counterfeit,  or  alter,  or  be  concerned  in  the  fraudu- 
lent making,  signing,  forging,  counterfeiting,  or  altering  of  any  other  writ- 
ing ,not  herein  provided  for,  or  shall  fraudulently  utter,  publish,  pass,  or 
tender  the  same,  knowing  the  said  writing  to  be  forged,  or  counterfeited,  or 
falsely  and  fraudulently  altered,  with  intent  to  defraud  any  person,  firm,  or 
corporation,  or  shall  fraudulently  cause  or  procure  the  same  to  be  done,  he 
shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary  for  not  less 
than  two  years  nor  longer  than  five  years. 

Cobb,  802.     Acts  1C07,  p.  57. 


Character  of  instrument,  where  in  ques- 
tion, this  section  may  be  given  in 
charge.      59/784.      Where    indictment 

.  wrongly  charged  that  instrument  was 
an  order  for  goods  when  it  was  proved 
to  be  a  recommendation  for  credit, 
conviction  still  upheld.     62/299   (2). 

Charge:     Court    did    not    err    in  giving 


this  section  in  charge  to  the  jury,  the 

indictment  having  been  founded  upon 
.  the  provisions  of  the  section.    12  App. 

342  (3)   (77  S.  E.  214). 
Evidence  as  to  sale  of  paper  admissible 

after     proof  of    alteration,     to    show 

fraudulent  intent.    66/53. 
Garnishment     answer,     where     one     is 
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charged  with  altering,  fact  that  gar* 
nishee  lives  in  militia  district  other 
than  the  one  in  which  summons  was 
made  returnable,  no  defense.  11  App. 
15  (2)  (74  S.  E.  567).  Evidence  did 
not  support  contention  of  defendant 
that  in  filing  an  altered  answer  to  a 
summons  of  garnishment,  he  followed 
the  instructions  of  the  garnishee  to 
file  for  him  the  same  answer  which 
had  been  previously  filed  to  another 
summons,  the  testimony  showing  that 
the  instructions  which  garnishee  g  ve 
the  defendant  were  that  the  same 
facts,  with  certain  material  excep- 
tions which  had  been  set  up  in  an- 
swer previously  filed,  should  also  be 
set  up  in  the  answer  which  defendant 
was  instructed  to  file.  Id.  (8)  (74  S. 
E.  567). 
Indictment  need  not  allege  extrinsic 
facts  to  show  writing  to  be  efficient 
means  of  consummating  fraud;  such 
facts  are  matters  of  evidence.  83/372 
(9  S.  E.  1063);  88/27  (13  S.  E.  830); 
106/226  (1)  (32  S.  E.  140);  3  App.  660 
(1)  (60  S.  E.  332).  Indictment  charged 
attorney  with  altering  a  genuine  an- 
swer to  a  summons  of  garnishment  and 
with  publishing  the  false,  altered,  and 
counterfeited  answer  as  true;  it  was 
not  subject  to  demurrer  on  the  ground 
that  it  joined  in  one  count  two  separate 
offenses,  or  upon  the  ground  that  it 


did  not  appear  that  paper  might  be 
used  to  defraud.  11  App.  15  (1)  (74 
S.  E.  567).  The  alleged  forged  in- 
strument here  was  in  effect  an  order 
for  money,  and  the  amount  thereof 
was  stated,  but  in  an  indictment  under 
this  section  it  is  not  necessary  to  al- 
lege that  articles  are  of  value.  12 
App.  342  (1-c)  (77  S.  E.  214).  It  is 
not  necessary  to  allege,  where  the  de- 
fendant is  prosecuted  under  this  sec- 
tion, for  uttering  a  forged  paper, 
that  he  published  such  paper  as  true; 
the  crime  is  completed  by  the  knowl- 
edge that  the  paper  is  forged.  Id. 
(1-g)  (77  S.  E.  214).  See  Character 
of  instrument 

Option  to  buy  land  included;  descrip- 
tion sufficient  if  property  can  be  iden- 
tified by  parol  evidence.  3  App.  660 
(2,  3)    (60  S.   E.  332). 

Uttering  or  publishing  as  true  any  writ- 
ing not  elsewhere  enumerated,  this 
section  does  not  apply  to.  87/431  (13 
S.  E.  559),  changed  by  Acts  1907, 
p.  57. 

Value:     See  Indictment 

Writing  need  not  be  of  any  particular 
form  or  character  if  only  it  may  be  the 
means  of  defrauding  another.  56/172; 
62/299;  66/53;  83/376  (9  S.  E.  1063) ; 
88/27  (13  S.  E.  830);  106/226  (1)  (33 
S.  E.  140). 


§  246.  (§  244.)  Forging  or  using  forged  public  seals.  If  any  person 
shall  falsely  and  fraudulently  forge  or  counterfeit  or  be  concerned  in  forging 
and  counterfeiting  the  great  seal  of  this  State,  or  any  other  seal  authorized 
by  law,  or  shall  falsely  and  fraudulently  cause  or  procure  the  same  to  be 
forged  and  counterfeited,  or  shall  falsely,  fraudulently,  and  knowingly  im- 
press, or  cause  to  be  impressed,  any  instrument  with  such  forged  and  counter- 
feit seal,  or  shall  falsely,  fraudulently,  and  knowingly  affix  it  or  cause  it 
to  be  affixed  to  any  instrument,  or  shall  falsely  and  fraudulently  utter  or 
publish  any  instrument  impressed  with  it,  knowing  it  to  be  forged  and 
counterfeit,  he  shall  be  punished  by  imprisonment  and  labor  in  the  peni- 
tentiary for  not  less  than  two  years  nor  longer  than  ten  years. 

Cobb,  802,  803. 


Record  of  genuine  grant  not  charge  de- 
fendant with  knowledge  that  grant 
he    uttered   was   spurious;    construct- 


ive notice  no  substitute  for  actual 
notice  in  establishing  criminal  intent. 
55/660. 


§  247.  (§  245.)  Using  fictitious  names.     Any  person  who  shall  draw 
or  make  a  bill  of  exchange,  due-bill,  or  promissory  note,  or  indorse  or  ac- 
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cept  the  same,  in  a  fictitious  name,  shall  be  punished  by  imprisonment  and 
labor  in  the  penitentiary  for  not  less  than  two  years  nor  longer  than  seven 
years. 
Cobb,  803. 

Check  on  bank  not  a  bill  of  exchange  act  should  be  done  with.     17/459. 

within  meaning  of  this  section.    92/732  Relationship  of    son,    assumed    to    one 

(19  S.  E.  55);  117/32,  36  (43  S.  E.  260);  who  had  no  such  son,  is  adoption   of 

and    see  11    App.    329,  332    (75  S.  E.  fictitious     name     within     meaning     of 

338;  s.  c.  139/119  (76  S.  E  858).  this  section.     90/348   (16  S.  E.  945). 

Intent   to   defraud,   not   necessary   that 

§  248.  (§  246.)  Personating  another.  If  any  person  shall  put  his  own 
name  to  any  instrument,  representing  himself  to  be  a  different  person  of  that 
name,  he  shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary 
for  not  less  than  two  years  nor  longer  than  seven  years. 

Cobb,  803. 

§  249.  (§  247.)  Obtaining  goods,  etc.,  on  false  writings.  If  any  per- 
son shall  designedly,  by  color  of  any  counterfeit  letter  or  writing,  made  in 
any  other  person's  name,  or  fictitious  name,  obtain  from  any  person  money 
or  other  valuable  thing,  with  intent  to  defraud  any  person,  mercantile  house, 
body  corporate,  or  company  of  the  same,  he  shall  be  punished  by  impris- 
onment and  labor  in  the  penitentiary  for  not  less  than  two  nor  longer  than 
seven  years. 

Cobb,  803. 


Check  drawn  in  a  fictitious  name  is  a 
"writing"  within  the  meaning  of  this 
section,  and  one  may  be  convicted 
for  obtaining  money  on  such  a  check. 
11  App.  329,  333  (75  S.  E.  338),  dis- 
tinguishing 92/732  (19  S.  E.  55),  and 
declaring  obiter  statement  in  117/32, 
36  (43  S.  E.  260);  see  139/119,  121  (76 
S.  E.  858).  When  money  obtained  by 
check  forged  in  fictitious  name,  indict- 
ment should  be  under  this  section 
and  not  under  section  719.  7  App. 
605   (67  S.   E.  699). 

Counterfeit  includes  not  only  an  imita- 
tion but  any  paper  purporting  to  be 
genuine  original.  3  App.  14  (1-b)  (59 
S.  E.  196). 

Crime,  statute  not  void  because  legisla- 
ture failed  to  declare  inhibited  acts 
to  be;  indictment  drawn  in  language 
of  statute,  offense  could  be  denom- 
inated as  a  felony  because  of  charac- 
ter of  punishment  provided.  6  App. 
428  (2-a)   (65  S.  E.  191). 

Evidence:     See  Possession. 

Forgery,  crime  of,  not  embraced  in  this 
section.       11/100.       Designating      of- 


fense as  forgery,  even  if  inaccurate, 
immaterial.     90/452    (16   S.   E.   206). 

Name  of  another  or  a  fictitious  name, 
writing  must  be  made  in;  and  omis- 
sion so  to  instruct  jury  was  error.  3 
App.   14   (2)    (59  S.   E.  196). 

Possession  of  goods  similar  to  those 
delivered  to  unidentified  person  upon 
forged  order  not  sufficient  to  prove 
that  accused  wrote  the  order.  109/496 
(2)   (34  S.  E.  1021). 

Promissory  note:  The  offense  of  ob- 
taining goods  by  passing  a  forged 
note  is  covered,  possibly,  by  this 
section,  by  section  232,  and  by  sec- 
tion 244;  the  indictment  was  founded 
upon  this  section,  and,  as  this  was 
the  latest  section  and  as  the  punish- 
ment it  prescribes  is  the  lightest,  it, 
at   least,   was  operative.     29/127. 

Same  name,  if  two  persons  have,  and 
one  signs  note  with  the  fraudulent 
intention  that  the  note  may  be  used, 
in  trade,  as  that  of  the  other,  the  of- 
fense is  forgery.     29/127. 

Variance  here  fatal.  112/226  (37  S.  E. 
405). 
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§  250.  (§  248.)  Unauthorized  issue  of  currency.  Any  person,  or  body 
corporate,  except  such  banking  institutions  as  by  law  are  authorized  to  issue 
bills  or  notes  for  circulation,  who  shall  make,  issue,  circulate,  pay,  or  tender 
in  payment  (not  being  an  innocent  holder  thereof)  any  check,  order,  draft, 
or  bill  for  the  payment  of  money,  or  other  thing  having  the  form  or  simili- 
tude of  a  bank-note,  and  intended  to  be  used  and  circulated  as  money  or 
circulating  medium,  shall  be  guilty  of  a  misdemeanor. 

Cobb,   847,  848.     Acts   1851--2,  p.  25.     1865-6,  p.  233. 

Clearing-house  certificates,  contract  and  circulated  in  violation  of  this 
based  on,  was  here  attacked  as  illegal,  section;  validity  of  certificates  not  de- 
because  such    certificates    were    made       termined.    132/100,  108  (63  S>.  E.  907). 

§  251.  (§  249.)  Each  bill  a  new  offense.  The  making  or  issuing  each 
check,  order,  draft,  or  bill  for  the  payment  of  money,  or  other  thing  having 
the  similitude  of  money,  as  above,  shall  6e  a  separate  offense ;  and  if  done  by 
any  corporation,  the  officer  or  member  of  the  same  signing  the  paper  shall 
be  guilty  of  a  misdemeanor. 

§  252.  (§  250.)  Conveying  land  by  forged  title  a  felony.  If  any  per- 
son shall  sell,  lease,  rent,  or  otherwise  convey  to  another  any  land  or  the 
timber  thereon,  the  title  of  which  is  forged,  or  the  grant  or  any  deed  or 
conveyance  whereof  is  forged,  knowing  the  same  to  be  forged ;  or  if  any  per- 
son shall  take  possession  of  or  occupy  or  exercise  any  acts  of  ownership 
over  any  land  or  the  timber  thereon,  under  any  grant,  deed,  bond,  lease,  or 
other  conveyance  which  is  forged,  or  any  part  of  the  title  whereof  is  forged, 
knowing  the  same  to  be  forged,  such  person  shall  be  punished  by  imprison- 
ment and  labor  in  the  penitentiary  for  not  less  than  one  nor  more  than  five 
years:  Provided,  that  the  provisions  of  this  section  shall  not  apply  to  any 
person  whose  title  or  possession  was  acquired  by  him,  or  those  under 
whom  he  claims,  bona  fide  and  without  notice  of  the  fact  of  such  forgery. 

Acts  1882-3,  p.  125. 

See  catchword  Deed  under  §  231.  any  particular  person  need  not  be  al- 

Barred,  prosecution   under   this   section  leged.    78/349. 
is    not,    if   indictment   returned   while  Record  of  genuine  grant  not  charge  de- 
accused  in  possession  or  within  four  fendant  with  knowledge  that  grant  he 
years     after     possession      abandoned.  uttered     was     spurious;      constructive 
115/210  (1)   (41  S.  E.  684).  notice  no  substitute  for  actual  notice 

Indictment   need   give    only   substantial  in  establishing  criminal  intent.    55/660. 
description  of  title;  intent  to  defraud 

§  253.  (§  251.)  Collector   fraudulently   altering   digest,    guilty    of 

forgery.  If  any  tax-collector,  with  fraudulent  intent,  alters  the  digest  ren- 
dered to  him,  or  any  other  of  the  digests  of  his  county,  he  shall  be  punished 
by  imprisonment  in  the  penitentiary  for  not  less  than  two  nor  longer  than  ten 
years. 

§  254.  Counterfeiting  or  imitating  label  or  trade-mark.    Whenever 
any  person,  firm,  corporation,  or  association  shall  adopt  and  use  in  their 
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business,  for  their  protection,  any  label,  trade-mark,  trade-name,  or  form 
of  advertisement,  it  shall  be  unlawful  for  any  person,  firm,  corporation,  or 
association  to  counterfeit  or  imitate  such  label,  trade-mark,  trade-name,  or 
form  of  advertisement,  with  intent  to  use  the  same  for  the  purpose  of  de- 
ceiving the  public  in  the  sale  of  goods.  Every  person  violating  this  section 
shall  be  guilty  of  a  misdemeanor. 

Acts   1898,   p.  108. 

§§  1989-1992,  4632,  C.  C. 

Act  of  1893  (§§  252-254,  Code  of  1895)  Purpose  of  Act  of  1898  was  to  protect 

did  not  apply  to  labels,  trade-marks,  public    from     sale    of    article    under 

etc.,  adopted  by  any  person  or  corpo-  counterfeit,  imitated,  or  unauthorized 

ration,     but     applied     exclusively     to  label.    Immaterial  whether  article  was 

those      adopted      by     labor     unions.  really    what    counterfeit    label    indi- 

103/69  (29  S.  E.  501).  cated.     127/700  (1)   (56  S.  E.  1000). 

§  255.  Using  counterfeit.  Every  person,  firm,  corporation,  or  associa- 
tion who  shall  use  any  counterfeit  or  imitation  of  any  label,  trade-mark, 
trade-name,  or  form  of  advertisement  of  any  person,  firm,  corporation,  or 
association,  knowing  the  same  to  be  counterfeit  or  imitation,  shall  be  guilty 
of  a  misdemeanor. 

Acts  1898,  p.  108. 

§  256.  Using  genuine  label,  etc.,  in  unlawful  manner.  Every  person, 
firm,  corporation,  or  association  who  shall  use  or  display  the  genuine  label, 
trade-mark,  trade-name,  or  form  of  advertisement  of  any  person,  firm,  cor- 
poration, or  association,  in  any  manner  not  authorized  ty  lfuyt rfenowing  that 
such  use  is  not  authorized,  with  intent  to  deceive  the  public  in  the  sale  of 
goods,  shall  be  guilty  of  a  misdemeanor. 

Acts  1898,  p.  108. 

§  257.  Unauthorized  use  of  name  or  seal.  Any  firm,  person,  corpora- 
tion, or  association  who  shall  use  the  name  or  seal  of  any  other  person,  firm, 
corporation,  or  association,  in  and  about  the  sale  of  goods  or  otherwise, 
not  being  authorized  to  use  the  same,  knowing  that  such  use  is  unauthorized, 
with  intent  to  deceive  the  public  in  the  sale  of  goods,  shall  be  guilty  of  a 
misdemeanor. 

Acts  1898,  p.  108. 

§  258.  Name  and  emblems  of  benevolent  and  other  associations. 

Any  person  who  shall  wear  a  badge,  button,  or  other  emblems,  or  shall  use 
the  name  or  claim  to  be  a  member  of  any  benevolent,  fraternal,  social,  hu- 
mane, or  charitable  organization  which  is  entitled  to  the  exclusive  use  of  such 
name  and  emblems  under  section  1993  of  the  Civil  Code,  either  in  the  identi- 
cal form  or  in  such  near  resemblance  thereto  as  to  be  a  colorable  imitation 
of  such  emblems  and  name,  unless  entitled  to  do  so  under  the  laws,  rules,  and 
regulations  of  such  organization,  shall  be  guilty  of  a  misdemeanor. 
Acts  3909,  p.  139. 
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EIGHTH  DIVISION. 


Crimes  Against  the  Public  Justice  and  Official  Duty. 


ARTICLE  1. 

Perjury,   False  Swearing,   and  Subornation  of  Perjury  and  False 

Swearing. 

§  259.  (§  256.)  Perjury  defined.  Perjury  shall  consist  in  willfully, 
knowingly,  absolutely,  and  falsely  swearing,  either  with  or  without  laying  the 
hand  on  the  Holy  Evangelist  of  Almighty  God,  or  affirming,  in  a  matter  ma- 
terial to  the  issue  or  point  in  question,  in  some  judicial  proceeding,  by  a  per- 
son to  whom  a  lawful  oath  or  affirmation  is  administered. 

Cobb,   804. 

§  630  (a).  • 


Affidavit  for  the  purpose  of  procuring  a 
warrant  is  the  beginning  of  a  judicial 
proceeding.     58/340.    Affidavit    to    ob- 
tain   criminal    warrant    may    be    basis 
of  indictment  for  subornation  of  per- 
jury,   though    containing    words,    "to 
best  of  knowledge  and  belief."     That 
affidavit    actually    used    in    procuring 
warrant,  need  not  be  alleged.     119/709 
(1)  (46  S.  E.  #76).     Affidavit  made  to 
obtain  criminal  warrant,  and  on  which 
warrant  issued,  is  beginning  of  judicial 
proceeding  and  may  form  basis  of  in- 
dictment for  perjury.     7  App.  680  (3) 
(67  S.  £.  839).    See  Illiterate  person, 
Knowledge. 
Attorney   in   case   may   lawfully  admin- 
ister oath  to  witness.     105/592  (2)   (31 
S.  E.  567). 
Bribery:    See  Evidence, 
Corroboration  of  testimony  of  witness 
for  the  State  by  another  witness  or  by 
circumstances:     See  notes  to   §   1017, 
catchword  Perjury. 
Credibility  of  witness:   See  Indictment. 
Bvidence   that   defendant    had    testified 
upon    the  trial  of  another  for  an  as- 
sault that  he  was  present  at  the  time 
the  assault  was  committed,  and  proof 
by  the   testimony  of  the  defendant  in 


that  case  and  of  another  person  that 
he  was  not  present,  together  with 
testimony  of  two  other  persons  that 
he  had  admitted  that  he  had  been 
bribed  or  that  he  had  offered  to  take  a 
bribe,  sufficient  to  support  conviction. 
52/581.  Where  witness  in  a  criminal 
case  answered  confusedly  as  to  an 
alibi  of  defendant,  if,  after  being 
warned,  he  then  swore  positively  and 
falsely,  his  conviction  for  perjury  was 
warranted.  69/756  (a).  Where  the 
testimony  of  the  prosecutrix  in  a  per- 
jury case,  as  to  the  falsity  of  the  de- 
fendant's testimony,  is  corroborated 
by  two  witnesses,  and  by  the  facts  and 
circumstances  of  the  case,  new  trial 
not  granted  on  ground  that  verdict 
was  contrary  to  the  evidence.  81/768 
(1)  (7  S.  E.  642).  Where  the  case 
made  out  by  the  State  indicates  that 
the  accused  testified  falsely  under 
the  motive  of  pecuniary  interest  cre- 
ated by  bribery,  he  can  show  in  reply 
that  shortly  after  the  transaction  tes- 
tified about  he  related  the  facts  and 
circumstances  substantially  as  he 
did  from  the  witness  stand.  Evidence 
that  the  person  in  whose  behalf  the 
accused  testified  was  insolvent  or  of 
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limited  means,  not  admissible  to  repel 
imputation  of  bribery.  83/521  (1,  4) 
(10  S.  E.  437). 

Federal  court,  State  courts  have  no  ju- 
risdiction of  perjury  committed  be- 
fore commissioner  of.     55/192. 

Illiterate  person  indicted  for  perjury,  as- 
signed on  his  affidavit,  evidence  must 
show  affidavit  read  to  him  before  he 
swore  to  its  truth,  or  that  he  then 
knew  and  understood  its  contents.  7 
App.  680  (2)   (67  S.  E.  839). 

Indictment  must  show  that  the  thing 
falsely  sworn "  to  was  material.  Per- 
haps sufficient  if  that  appears  from 
the  words  themselves  as  set  out. 
52/242;  3  App.  79  (1)  (59  S.  E.  311); 
10  App.  458  (5)  (73  S.  E.  691).  It  is 
a  sufficient  allegation  of  materiality  of 
the  issue  to  set  out  that  the  testimony 
of  the  defendant  was  willfully  and 
knowingly  and  absolutely  false  in  cer- 
tain particulars  and  that  "at  and  upon 
said  trial,  it  became  and  was  a  material 
question  and  subject  of  inquiry" 
whether  the  facts  testified  to  by  the 
defendant  were*  true.  76/790  (2).  In- 
dictment may  charge  perjury  as  to  a 
matter  which  is  only  collaterally  ma- 
terial to  issue  on  trial,  such  matter, 
for  instance,  as  credibility  of  witness. 
115/206  (1)  (41  S.  E.  696).  Indictment 
may  join  separate  material  statements 
falsely  sworn  to  by  defendant  in  same 
legal  investigation,  in  single  count.  4 
App.  643  (1)  (62  S.  E.  138).  The 
truth  as  to  the  matters  of  fact  testi- 
fied to  by  the  witness  need  not  be  set 
out  in  the  indictment  where  it  is  al- 
leged that  "by  her  own  act  and  con- 
sent, and  of  her  most  wicked  and  cor- 
rupt mind,  in  manner  and  form  afore- 
said, she  willfully,  knowingly,  abso- 
lutely, and  falsely  did  commit  perjury." 
76/790  (4).  Truth  of  matter  alleged 
to  have  been  falsely  sworn  to  may  ap- 
pear by  clear  and  necessary  implica- 
tion. 103/263  (3)  (30  S.  E.  30).  In- 
dctment  must  allege  that  the  court 
had  jurisdiction  to  entertain  and  de- 
termine the  issue,  and  had  power  to 
administer  the  oath,  and  that  there 
was  an  indictment  or  other  means  of 
putting  the  court  in  possession  of  the 
case.  91/712  (17  S.  E.  987).  Indict- 
ment contained  all  essential  allega- 
tions. 97/347  (23  S.  E.  829).  Indict- 
ment for  false  swearing  charges  same 


offense  as  that  defined  in  this  section, 
except  that  the  offense  should  be 
charged  as  having  been  committed  "in 
any  matter  or  thing  (other  than  a 
judicial  proceeding);"  it  is  not  neces- 
sary to  charge  that  the  alleged  false 
oath  was  made  with  the  purpose  to 
influence  or  mislead  or  that  it  natu- 
rally tended  to  influence  or  mislead. 
119/380  (46  S.  E.  409).  Indictment  for 
perjury  need  not  set  out,  either  liter- 
ally or  in  substance,  the  form  of  the 
oath  alleged  to  have  been  admin- 
istered; it  is  sufficient  to  charge  that 
the  defendant  had  taken  a  lawful  oath. 
10  App.  458  (1)  (73  S.  E.  691).  In- 
dictment for  perjury  sufficiently  al- 
leged that  accused  took  a  lawful  oath 
where  it  asserts  that  the  accused  was 
"in  due  manner  sworn,  laying  her 
hand  upon  the  Holy  Evangelist  of  Al- 
mighty God,  and  took  her  corporal 
oath  to  speak  the  truth  as  such  wit- 
ness." 76/790  (1).  Indictment  may 
properly  charge  that  the  testimony  of 
the  defendant  delivered  in  a  court  of 
inquiry  was  false,  and  was  given  un- 
der oath  administered  by  the  presid- 
ing magistrate,  though  the  oath  was 
in  fact  administered  by  an  attorney 
at  law  by  the  authority  or  commis- 
sion of  the  court.  10  App.  473  (2) 
(73  S.  E.  623).     See  Intent 

Intent  to  testify  falsely,  and  the  falsity 
of  the  testimony,  must  both  appear. 
71/252.  Intent  to  swear  falsely  suffi- 
ciently averred  in  this  case.  103/263 
(1)    (30  S.  E.  30). 

Jurisdiction,  if  the  court  had  none  when 
false  testimony  given,  conviction  can- 
not be  had.  79/162  (4  S.  E.  19).  See 
Indictment,  Record. 

Knowledge  of  falsity  is  tested  like  in- 
tention generally.  83/521  (10  S.  E. 
437).  *  Knowledge  and  purpose  of  ac- 
cused that  affidavit  was  to  be  used 
in  particular  proceeding,  essential  to 
be  proved.  Need  not  appear  on  face 
of  affidavit  but  may  be  proved  by 
aliunde  evidence,  circumstantial  or  di- 
rect. 99/711  (1,  2)  (27  S.  E.  710). 
Knowledge  of  falsity  essential;  judge 
must  so  charge.  118/770  (2)  (45  S.  E. 
620). 

Knowledge  and  belief:  One  who 
swears  to  best  of  knowledge  and  be- 
lief may  be  convicted,  though  state- 
ment   turns    out    true,    if    at    time  of 
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swearing  he  had  no  knowledge  but 
consciously  swore  falsely.  7  App.  680 
(4)   (67  S.  E.  839).     See  Affidavit 

Lawful  oath,  essential  to  commission  of 
either  perjury  or  false  swearing. 
15/246.  May  be  taken  before  county 
school  commissioner.  85/539  (11  S. 
E.  861). 

Literal  language  of  statement  need  not 
be  proved;  sufficient,  if  substance 
shown.     4  App.  643  (2)  (62  S.  E.  138). 

Materiality  may  be  alleged  in  indict- 
ment in  general  terms.  103/263  (2) 
(30  S.  E.  30}.  Where  an  original 
statement  is  material,  the  rebuttal  of 
that  statement,  and  the  contradiction 
of  its  probable  legal  effect,  is  likewise 
material,  and  perjury  may  be  assigned 
upon  such  rebuttal  testimony.  12 
App.  40  (76  S.  E.  753).  See  Indict- 
ment 

Municipal  council,  where  charter  of 
municipal  corporation  confers  author- 
ity upon,  to  try  all  violators  of  ordi- 
nances of  the  municipality,  the  char- 
ter thereby  creates  a  court;  in  a  trial 
before  a  municipal  court  composed  of 
commissioners,  any  member  of  the 
board  may  administer  the  oath  to  a 
witness.  10  App.  458  (2,  3)  (73  S.  E. 
691). 

Particular  judicial  proceeding,  attempt 
at  subornation  must  have  relation  to. 
97/672   (25  S.   E.  360). 

Promissory  note,  where  defendant  ac- 
cused of  falsely  swearing  that  he  did 
not  make,  the  evidence  showing  that 
the  note  was  drawn  by  a  third  person 


and  that  the  defendant  could  neither 
read  nor  write,  it  was  error  for  the 
court  to  refuse  to  allow  the  defend- 
ant to  prove  that  the  party  did  not 
intend  to  make  a  promissory  note. 
48/170. 

Record,  production  of,  or  a  duly  au- 
thenticated transcript,  in  the  case  in 
which  the  false  testimony  was  given, 
is  essential.  88/158  (14  S.  E.  112). 
Record  should  show  jurisdiction. 
58/397. 

Separate  false  statements  set  out,  if  per- 
jury established  as  to  any  one  which 
is  material,  conviction  upheld.  4  App. 
643  (3)   (62  S.  E.  138). 

Variance  fatal,  where  indictment  al- 
leged perjury  on  preliminary  investi- 
gation of  one  warrant  against  two 
persons  and  proof  showed  it  to  have 
been  investigation  of  two  warrants, 
one  against  each  of  such  persons. 
115/206  (2)  (41  S.  E.  696).  It  is  not 
necessary  that  the  proof  as  to  the  al- 
leged false  testimony  should  corres- 
pond literally  with  the  allegation  in 
the  indictment;  and  conviction  of 
perjury  is  authorized  when  the  evi- 
dence shows  that,  on  a  prior  investi- 
gation, the  accused  testified  willfully, 
knowingly,  absolutely  and  falsely,  in 
substance,  to  the  effect  alleged.  10 
App.  473  (4)   (73  S.  E.  623). 

Witness,  convict  of  this  crime  accept- 
able as.  80/535  (7  S.  E.  84).  As  to 
number  of  witnesses  necessary  to  con- 
vict, see  catchword  Perjury  under 
§  1017. 


§  260.  (§  257.)  Punishment.   Any  person  who  shall  commit  the  crime 
of  perjury  shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary 
for  not  less  than  four  years  nor  longer  than  ten  years. 
Cobb,  804. 

§  261.  (§  258.)  False  swearing  defined.  False  swearing  shall  consist 
in  willfully,  knowingly,  absolutely,  and  falsely  swearing,  either  with  or  with- 
out laying  the  hand  on  the  Holy  Evangelist  of  Almighty  God,  or  affirming  in 
any  matter  or  thing  (other  than  a  judicial  proceeding),  by  a  person  to  whom 
a  lawful  oath  or  affirmation  is  administered. 

Cobb,  804. 

§§  265,  1501  (j). 


Elections,  where  returns  of,  are  falsely 
made,  and  officer  under  oath  to  con- 
duct election  honestly  and  according 
to   law,    such    false   returns   basis   for 


indictment  charging  false  swearing. 
5  App.  586  (2)  (63  S.  E.  662).  Indict- 
ment charging  falsification  of  returns 
of  primary  election  need  not  set  out 
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the  name  of  the  party  or  organization 
holding  the  primary.  Id.  (3)  (63  S.  E. 
662).  Indictment  for  falsely  swearing 
to  oath  as  manager  of  a  primary  elec- 
tion may  describe  militia  district  or 
election  precinct  by  its  colloquial 
name  and  need  not  designate  also  its 
number.  Id.  (4)  (63  S.  E.  662).  Mana- 
gers of  primary  elections  are  author- 
ized by  law  to  administer  the  official 
oath  one  to  another  and  this  is  the 
legal  effect  of  their  signing  the  oath 
in  the  presence  of  one  another.  5 
App.  597  (2)   (63  S.  E.  667). 

Indictment  need  not  allege  that  oath 
taken  not  in  judicial  proceeding,  when 
facts  set  out  therein  show  this  une- 
quivocally. 120/132  (1)  (47  S.  E. 
566).  Materiality  or  purpose  to  mis- 
lead need  not  be  alleged  in  indictment 
for  falsely  swearing  to  account. 
119/380  (46  S.  E.  409).  Persons  jointly 
executing  affidavits,  may  be  jointly  in- 
dicted. 5  App.  586  (1)  (63  S.  E.  662). 
See  Elections. 

Officer  administering  oath  knowing  that 
accused  was  swearing  falsely,  and  ad- 
ministering it  for  the  purpose  of  in- 
stituting    criminal     proceedings     not 


prevent  conviction  for  false  swearing. 
120/132  (3)  (47  S.  E.  566).  Officer 
cannot,  in  absence  of  special  statu- 
tory authority,  administer  lawful  oath 
to  himself.  5  App.  597  (1)  (63  S.  E. 
667).     See  Elections. 

Promissory  oath,  charge  of  false  swear- 
ing may,  in  some  cases,  be  predicated 
upon.     5  App.  586   (2)    (63  S.   E.  662). 

Teacher  may  be  indicted  for  falsely 
swearing  to  a  monthly  report  made 
by  him  to  a  county  school  commis- 
sioner for  the  purpose  of  participat- 
ing in  a  public  school  fund.     118/330 

(1)  (45  S.  E.  410).  Teacher  charged  with 
swearing  falsely  to  report  given  to 
county  school  commissioner,  no  error 
to  admit  in  evidence  page  of  report 
sworn  to  before  another  officer  nor  to 
show  by  parol  that  oath  on  last  page  of 
report  covered  entire  report.     120/133 

(2)  (47  S.  E.  566).  And  where  the 
original  report  is  lost,  indictment 
against  accused  used  in  former  trial 
admitted  to  prove  contents  of  report 
where  it  is  shown  that  certain  names 
in  the  indictment  and  in  the  lost  re- 
port are  identical.  Id.  (4)  (47  S.  E. 
566). 


§  262.  (§  259.)  Punishment.  Any  person  who  shall  commit  the  crime 
of  false  swearing  shall  be  punished  by  imprisonment  and  labor  in  the  peni- 
tentiary for  not  less  than  three  years  nor  longer  than  ten  years. 

Cobb,  804. 

§  263.  (§  260.)  Subornation.  Subornation  of  perjury  and  false  swear- 
ing shall  consist  in  procuring  another  person  to  commit  the  crime  of  perjury 
or  false  swearing. 

Cobb,  804. 


Accessory,  principles  applicable  to  trial 
of,  are  not  applicable  to  the  offense  of 
subornation  of  perjury;  the  sub- 
orner commits  an  independent  of- 
fense, and  is  not  treated  as  an  acces- 
sory before  the  fact  to  the  crime  of 
perjury.     118/705  (2)   (45  S.  E.  630). 

Corroboration  of  witness  who  testified 
to  fact  of  subornation  not  necessary; 
crime  of  subornation  of  perjury  can- 
not be  proved  without  showing  first 
that  perjury  has  been  committed,  and 
proof  of  the  fact  of  perjury  cannot  be 
made  by  the  uncorroborated  testi- 
mony of  one  witness.  5  App.  701  (63 
S.  E.  660). 


Evidence  that  the  defendant  had  at- 
tempted to  suborn  a  witness  is  not 
admissible  in  a  civil  case  unless  it  ap- 
pears that  the  alleged  attempt  at  sub- 
ornation had  reference  to  the  parti- 
cular case  on  trial.  108/256  (1)  (33 
S.  E.  865).  Evidence  as  to  what  ac- 
cused did  in  suborning  daughters,  ad- 
missible on  trial  for  subornation  of 
mother.     118/705   (8)    (45  S.   E.  630). 

Information  and  belief,  indictment  for 
subornation  of  perjury  charging  false 
swearing,  as  to  affidavit  for  warrant 
based  on,  upheld.  119/709  (46  S.  E. 
876),  following  58/236;  71/252,  dis- 
tinguishing    23/480;     58/445;     60/112; 
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77/252   (3  S.   E.   10);  80/774   (6  S.  E.  the   attempt   must  have   reference   to, 
816);  92/636  (19  S.  E.  719).  mere  loose  and  general  effort  to  in- 
Judicial  proceeding,  in  order  to  convict  duce  another  to  swear  falsely  not  be- 
for  an  attempt  to   suborn  a  witness,  ing  sufficient.    97/672  (25  S.  E.  360). 

§  264.  (§  261.)  Punishment.  Any  person  who  shall  commit  the  crime 
of  subornation  of  perjury  or  false  swearing  shall  be  punished  by  confinement 
and  labor  in  the  penitentiary  for  not  less  than  three  years  nor  longer  than  ten 
years. 

Cobb,  804. 

§  265.  (§  262.)  False  witness  causing  death.  If  any  person,  by  will- 
ful and  corrupt  perjury,  shall  take  away  the  life  of  another,  or,  by  such  will- 
ful and  corrupt  perjury,  convict  another  of  any  offense  which,  by  this  Code, 
is  punishable  with  death  or  perpetual  imprisonment,  such  person  shall  be  pun- 
ished with  death  or  perpetual  imprisonment. 

Cobb,  804,  805. 

§  266.  (§  263.)  Contractor  making  false  affidavit.  Every  person, 
firm,  or  corporation  that  gives  out  to  contract  the  building  or  constructing  of 
any  house,  store,  mill,  railroad,  or  other  structure  of  like  nature  shall  retain 
twenty-five  per  cent  of  the  contract  price  thereof  until  the  contractor  shall 
submit  to  such  person,  firm,  or  corporation  an  affidavit  that  all  debts  incurred 
for  material  and  labor  in  building  or  constructing  such  house,  store,  mill, 
railroad,  or  other  structure  of  like  nature  have  been  paid,  or  that  the  persons 
to  whom  such  debts  for  material  and  labor  are  owed  have  consented  to  the 
payment  of  said  twenty-five  per  cent;  and  swearing  falsely  in  making  the 
affidavit  is  a  misdemeanor. 

Acts  1890-1,  p.  233. 

§  267.  (§  264.)  False  oath  by  a  taxpayer.  If  any  oath  taken  by  a 
taxpayer,  in  compliance  with  law,  is  false,  the  person  taking  it  is  guilty  of 
false  swearing,  and  is  liable  to  be  punished  therefor  as  prescribed  ip  section 
262.  The  entry  in  the  digests  of  the  taxpayer's  returns  shall  be  prima  facie 
evidence  of  his  having  taken  such  oath. 

§  1091,  C.  C. 

§  268.  (§  265.)  Weekly  reports  by  tax-collectors.  The  tax-collec- 
tors in  each  county  having  a  population  of  thirty  thousand  or  more  shall  make 
duplicate  weekly  reports  to  the  comptroller-general  and  the  county  authorities 
of  the  aggregate  amount  of  taxes  collected  during  said  week,  naming  sepa- 
rately the  amount  of  taxes  collected  for  the  State  and  the  county,  and  shall 
swear  that  the  same  is  a  correct  report  of  the  taxes  collected  as  aforesaid ;  and 
if  any  such  tax-collector  makes  out  a  false  return  of  the  matters  required  to 
be  reported,  he  shall  be  subject  to  all  the  pains  and  penalties  of  false  swearing. 
Acts  1892,  p.  89. 
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§  269.  (§  266.)    Violation  of  oath  by  jury  commissioner  and  clerk. 

In  case  any  jury  commissioner,  or  clerk  of  the  superior  court,  shall  willfully 
and  intentionally  violate  the  terms  of  their  respective  oaths  as  prescribed  by 
law,  he  shall  be  guilty  of  false  swearing,  and  shall  be  punished  by  imprison- 
ment and  labor  in  the  penitentiary  for  not  less  than  one  year  nor  longer  than 
five  years. 
Acts  1882-3,  pp.  101,  102. 

Promissory  oath,  section  cited* to  show     the  law  to  punish  violation  of.    5  ApP. 
that  it  is  consistent  with  the  policy  of     586,  593  (63  S.  E.  662). 


ARTICLE  2. 
Bribery;  Influencing  Governor  or  Head  of  Department. 

§  270.  (§  267.)  Bribery  defined.  Bribery  is  the  giving  or  receiving  any 
undue  reward  to  influence  the  behavior  of  the  person  receiving  such  reward, 
in  the  discharge  of  his  duty  in  any  office  of  government  or  of  justice. 

Cobb,  805. 

§  271.  (§  268.)  Punishment.  If  any  person  shall,  directly  or  indirectly, 
give  or  offer  to  give  any  money,  goods,  or  other  bribe,  present,  or  reward ;  or 
give  or  make  any  promise,  contract,  or  agreement  for  the  payment,  delivery, 
or  alienation  of  any  money,  goods,  lands,  or  other  bribe ;  or  use  any  promises, 
threats,  persuasions,  or  other  like  sinister,  unfair,  or  fraudulent  practices  in 
order  to  obtain  or  influence  the  opinion,  judgment,  decree,  or  behavior  of  any 
member  of  the  General  Assembly  or  officer  of  this  State,  referee,  or  arbitrator, 
in  any  matter  or  cause  depending,  or  which  shall  depend  before  him,  such 
person,  and  the  officer,  referee,  or  arbitrator,  who  shall  accept  or  receive  such 
bribe,  shall  be  guilty  of  a  misdemeanor. 

Cobb,  805. 

Pending   appeal  being   void,   offense   of       not  be  committed.     97/367  (2)   (23  S. 
attempting  to  bribe  magistrate  could       E.  831). 

§  272.  (§  269.)  Influencing  Governor,  etc.  If  any  official,  or  clerk,  or 
employee  of  any  official  of  any  of  the  departments  of  the  government  of  this 
State  shall  receive  or  contract  to  receive  any  money,  fee,  reward,  or  other 
thing  of  value  in  consideration  of  or  for  influencing  or  attempting  to  influence, 
or  procuring  or  attempting  to  procure  any  other  person  to  influence  or  attempt 
to  influence  the  Governor  of  this  State,  or  the  head  of  any  of  the  departments 
of  the  government  of  this  State,  in  the  discharge  of  any  official  duty  of  any 
of  them,  and  shall  actually  so  influence  or  attempt  to  influence,  or  shall  pro- 
cure or  attempt  to  procure  any  other  person  to  influence  or  attempt  to  in- 
fluence said  Governor  or  the  head  of  either  of  said  departments  in  the  dis- 
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charge  of  any  official  duty  of  any  of  them,  such  official,  clerk,  or  employee 
shall  be  punished  by  imprisonment  in  the  penitentiary  for  not  less  than  one 
,nor  more  than  twenty  years. 
Acts  1878-9,  p.  175. 


ARTICLE  3. 


misconduct  by  Officers  and  Persons  Concerned  in  the  Administration 

of  Justice. 

§  273.  (§  270.)  Failure  to  take  and  file  official  oath.  If  any  officer 
or  deputy  who  is  required  by  law  to  take  and  file  an  official  oath  shall  enter 
upon  the  duties  of  his  office  without  first  taking  and  filing  the  same  in  the 
proper  office,  he  is  guilty  of  a  misdemeanor. 

Acts   1895,  p.  63. 
§  276,  C.  C. 

See  notes  to  §  276,  Civil  Code.  oaths  does  not  invalidate.    106/116  (2) 

Official  acts  of  officers,  failure  to  take       (32  S.  E.  13). 

§  274.  (§  271.)    Weigher  of  produce  failing  to  take  and  file  oath. 

If  any  scalesman,  salesman,  or  other  person,  in  any  of  the  cities,  towns,  or 
villages  of  this  State,  to  weigh  any  article  of  produce  disposed  of  by  weight, 
weighs  such  produce  without  having  taken  and  filed  the  oath  prescribed  by 
law,  he  and  the  factor,  or  person  who  may  employ  him,  shall  be  guilty  of  a 
misdemeanor.  This  section  shall  apply  only  to  parties  weighing  said  articles 
for  sale,  and  not  to  persons  weighing  their  own  produce. 

Acts  1875,  pp.  18,  103.     1876,  p.  27. 
§  1844,  C.  C. 

§  275.  (§  272.)  Acting  before  filing  bond  a  misdemeanor.  If  any 
public  officer,  required  by  law  to  give  bond,  performs  any  official  act  before 
his  bond  is  approved  and  filed  as  required,  he  is  guilty  of  a  misdemeanor. 

Acts    1895,  p.  63. 

§  287,  C.  C. 

Deputy  sheriff,  section  not  apply  to.      106/116  (1)  (32  S.  E.  13). 

§  276.  (§  273.)  Collector  not  to  collect  tax  before  giving  bond,  etc. 

If  any  tax-collector  collects,  or  attempts  to  collect,  any  tax  before  he  has 
given,  and  had  approved,  the  necessary  bonds  and  security,  and  taken  the 
oaths  of  office,  he  is  guilty  of  a  misdemeanor. 
Cobb,   1026.     Acts  1895,  p.  63. 

§  276  (a).  Collector  to  keep  cash  book.  [County  tax-collectors  of 
the  State  of  Georgia,  failing  or  refusing  to  keep  a  cash  book,  as  prescribed 
by  sections  1217  (a)-1217  (d)  of  the  Civil  Code,  shall  be  deemed  guilty  of 

6  Ga  Code— 14 
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a  misdemeanor,  and  upon  indictment  and  conviction  therefor,  shall  be  pun- 
ished as  for  a  misdemeanor.] 
Acts    1910,   p.    123. 

§  277.    (§  274.)    Refusal  of  receiver  to  receive  returns,  etc.    If  any 
tax-receiver  refuses  to  receive  any  return  of  taxes  when  properly  tendered 
in  presence  of  a  witness,  and  in  the  time  the  law  requires,  he  is  guilty  of  a 
misdemeanor. 
Acts  1895,  p.  63. 

§  278.  Oath  of  taxpayer,  receiver  must  actually  administer.     Any 

receiver  of  tax  returns  who  fails  to  comply  with  section  1092  of  the  Civil 
Code,  on  the  subject  of  the  taxpayer's  oath,  shall  be  guilty  of  a  misdemeanor. 
Acts   1909,   pp.  36,  74. 

§  279.  (§  275.)  Unlawful  to  exempt  manufacturing  or  other  prop- 
erty from  taxation,  etc.  No  county  authority  shall  exempt  from  taxation 
any  manufacturing  industry  or  enterprise,  or  any  property  of  any  kind  not 
exempt  by  law.  It  shall  be  the  duty  of  the  tax-receiver  of  each  county  to 
have  all  such  property,  whether  exempted  by  the  county  authorities  or  not, 
which  is  required  by  law  to  be  returned  for  taxes  in  the  several  counties  of 
this  State,  returned  for  taxation,  and  it  shall  be  the  duty  of  the  tax-collector 
of  each  county  to  collect  the  taxes  assessed  upon  all  such  property.  Any  tax- 
receiver  or  tax-collector  violating  the  provisions  of  this  section  shall  be  guilty 
of  a  misdemeanor. 

Acts  1889,  p.  35. 

§  998  et.seq.,  C.  C. 

§  280.  (§  276.)    Treasurer  shall  not  purchase  orders  at  a  discount. 

If  any  county  treasurer  shall  buy  up  any  county  orders  or  claims  for  less  than 
their  full  par  value,  either  by  himself  or  agents,  directly  or  indirectly,  or  by 
paying  for  them  in  property  at  an  estimated  value  above  its  true  value,  or  re- 
fuse to  pay  an  order  when  he  has  funds  to  pay  the  same,  or  illegally  postpone 
one,  he  shall  be  removed  from  office  on  complaint  and  proof  being  made  to 
the  ordinary,  and  is  moreover  guilty  of  a  misdemeanor. 
Acts  1895,  p.  63. 

Indictment  sufficient  here.     47/522.  county   orders   at   less   than    par,    of- 

Title,  fact  that  defendant's  vendor  had  fense    need    not    be    technically    de- 

none,  immaterial.    47/522.  scribed.    47/522. 
Treasurer  of  county,  indicted  for  buying 

§  281.  (§  277.)  Speculating  in  county  orders.  If  any  public  officer 
of  any  county  in  this  State  shall  buy  up  at  a  discount,  or  in  any  manner  spec- 
ulate in  what  are  known  as  "county  orders,"  or  in  "jury  scrip,"  or  any  other 
order  or  scrip  which  is  to  be  paid  out  of  any  public  fund  of  this  State,  or  of 
any  county  in  this  State,  he  shall  be  punished  as  for  a  misdemeanor,  and  shall 
be  removed  from  office. 

Acts  1878-9,  p.  79. 
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i 

§  282.  (§  278.)  False  survey  and  penalty.  If  any  county  surveyor, 
or  other  person  acting  as  such,  knowingly  surveys  land  as  vacant  land  which 
is  not,  or  makes  any  other  false  survey,  he  is  guilty  of  a  misdemeanor. 

Acts  1895,  p.  63. 

§  283.  (§  279.)  Letting  contract  for  public  work.  If  any  ordinary, 
commissioner  of  roads  and  revenues,  or  other  officer  having  charge  of  the 
roads  and  revenues  and  buildings  of  the  county  shall  let  out  any  contract  for 
building  or  repairing  any  public  work,  as  mentioned  in  sections  387,  388,  and 
389  of  the  Civil  Code,  without  complying  with  said  sections ;  or  if  any  one  of 
said  officials  shall  receive,  take,  or  contract  to  receive  or  take,  either  directly 
or  indirectly,  any  part  of  the  pay  or  profit  arising  out  of  any  such  contract, 
he  shall  be  guilty  of  a  misdemeanor. 

Acts  1878-9,  pp.  160-161.     1895,  p.  64. 
§  74L 

§  284.  (§  280.)  Stealing,  altering,  etc.,  of  public  documents.  If 
any  public  officer,  or  other  person,  shall  steal,  embezzle,  alter,  corrupt,  with- 
draw, falsify,  or  avoid  any  record,  process,  charter,  gift,  grant,  conveyance, 
or  contract ;  or  shall  knowingly  and  willingly  take  off,  discharge,  or  conceal 
any  issue,  forfeited  recognizance,  or  other  forfeiture ;  or  shall  forge,  deface, 
or  falsify  any  document  or  instrument  recorded,  or  any  registry,  acknowl- 
edgment, or  certificate;  or  shall  alter,  deface,  or  falsify  any  minute,  docu- 
ment, book,  or  any  proceeding  whatever  of  or  belonging  to  any  public  office 
within  this  State;  or  if  any  person  shall  cause  or  procure  any  of  the  offenses 
aforesaid  to  be  committed,  or  be  in  anywise  concerned  therein,  he  shall  be 
punished  by  imprisonment  and  labor  in  the  penitentiary  for  not  less  than  two 
years  nor  longer  than  ten  years. 

Cobb,  805. 

§  285.  (§  281.)    Unlawful  to  sell  office  or  divide  profits  thereof.   If 

any  person  who  has  been  elected  to  any  office  in  this  State  shall  sell  or  farm 
out  said  office;  or  if  any  person  shall  purchase  or  agree  to  give  any  money  or 
other  thing  of  value  to  a  person  elected,  for  the  privilege  of  exercising  the 
duties  of  said  office;  or  if  any  person  shall  promise  or  agree  to  divide  the 
profits,  fees,  or  emoluments  of  said  office  with  the  person  so  elected,  he  shall 
be  punished  by  confinement  and  labor  in  the  penitentiary  for  not  less  than 
one  year  nor  longer  than  three  years. 
Acts   1871-2,  p.  285. 

Sheriff   may  lawfully  contract   with   his  a  reasonable  portion  of  the   fees  and 

deputy  for   the   discharge   of  the   du-  emoluments  of  the  office.    137/250  (2) 

ties  of  the  office  and  fix  his  compen-  (73  S.  E.  400). 
sation  either  as  a  specific  sum  or  as 

§  285  (a).    Officers  failing  to  furnish  statements  as  to  fees.     [Any 
officer  knowingly  and  willfully  failing  or  refusing  to  keep  daily  statements  or 
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1 

failing  or  refusing  to  file  quarterly  statement  with  the  comptroller-general 
as  required  by  sections  6017  (a)  and  6017  (b)  of  the  Civil  Code  shall  be 
guilty  of  a  misdemeanor.] 
Acts  1912,  p.  109. 

§  286.  (§  282.)  Cruelty  in  jailers.  If  any  jailer,  by  too  great  a  duress 
of  imprisonment  or  other  cruel  treatment,  shall  make  or  induce  a  prisoner 
to  become  an  approver,  or  accuse  and  give  evidence  against  another,  or  be 
guilty  of  willful  inhumanity  or  oppression  to  any  prisoner  under  his  care  and 
custody,  he  shall  be  punished  by  removal  from  office,  and  imprisonment  and 
labor  in  the  penitentiary  for  not  less  than  one  year  nor  longer  than  three 
years. 

Cobb,  805. 

Brutality  in  treatment  of  prisoner  and  Convict  not  to  be  whipped  except  where 

convicted     person,     section     cited     to  it  is  reasonably  necessary  to  enforce 

show     that     law     does     not     tolerate.  discipline  or  to  compel  work:     See  § 

133/796,  804  (67  S.  E.  101).  1176  and  notes. 

§  287.  (§  283.)    Officers  detaining  books,  etc.,  from  successors.   If 

any  officer,  after  the  expiration  of  his  term,  shall  willfully  and  unlawfully 
withhold  or  detain  from  his  successor  the  records,  papers,  documents,  books, 
or  other  writings  belonging  to  his  office,  or  mutilate,  destroy,  take  away,  or 
otherwise  prevent  the  complete  possession  by  his  successor  of  said  records, 
documents,  papers,  books,  or  other  writings,  he  shall  be  guilty  of  a  misde- 
meanor. 

Cobb,  805,  806 

§  288.  (§  284.)  Assault  under  color  of  office.  If  any  officer  of  this 
State  shall  assault  or  beat  any  individual,  under  color  of  his  office  or  com- 
mission, without  a  lawful  necessity  so  to  do,  he  shall  be  guilty  of  a  misde- 
meanor. 

Cobb,  806. 

§  289.  (§  285.)  Refusing  to  receive  prisoner.  If  any  sheriff,  cor- 
oner, constable,  keeper  of  a  jail,  or  other  officer,  whose  duty  it  is  to  receive 
persons  charged  with,  or  guilty  of,  an  indictable  offense,  shall  refuse  to  re- 
ceive and  take  charge  of  such  person,  he  shall  be  punished  by  confinement 
and  labor  in  the  penitentiary  for  not  less  than  two  years  nor  longer  than 
seven  years,  and  shall  be  dismissed  from  office. 

Cobb,  807. 

§  290.  (§  286.)  Refusing  penitentiary  prisoner.  If  the  keeper  of  a 
penitentiary,  or  other  officer  or  person  employed  there,  whose  duty  it  is  to 
receive  convicts,  shall  fail  or  refuse  to  do  so,  he  shall  be  punished  by  con- 
finement and  labor  in  the  penitentiary  for  not  exceeding  ten  years ;  and  shall 
be  dismissed  from  office. 

Cobb,  807. 


Digitized  by 


Google 


213  EIGHTH  DIVISION— ARTICLE  3.  §§  291-295 

Misconduct  by  officers,  etc. 

§  291.  (§  287.)  Conspirators  to  cheat  or  defraud  the  State  or 
county.  If  two  or  more  persons  shall  conspire  or  agree  to  defraud,  cheat, 
or  illegally  obtain  from  the  State  or  any  county  thereof,  or  from  any  public 
officer  of  this  State,  or  any  county  thereof,  or  any  person  exercising  the 
duties  of  any  such  office,  any  property  belonging  to  said  State  or  county,  or 
under  the  control  or  possession  of  said  officers  as  such,  they  shall  be  pun- 
ished by  imprisonment  and  labor  in  the  penitentiary*  for  not  less  than  two  nor 
longer  than  ten  years. 

Acts  1872,  p.  25. 

§  292.  (§  288.)  Public  officers  conspiring  to  cheat  or  defraud  the 
State  or  county.  If  any  person  holding  any  public  office  in  this  State  shall 
conspire  or  agree  with  any  person,  in  or  out  of  office,  to  cheat  or  defraud, 
or  illegally  obtain  from,  the  State,  or  any  county  thereof,  any  property 
mentioned  in  the  preceding  section,  he  shall  be  punished  by  imprisonment  and 
labor  in  the  penitentiary  for  not  less  than  two  nor  more  than  ten  years. 

Acts  1872,  p.  25. 

§  293.  (§  289.)  Members  of  General  Assembly  embraced.  All  the 
provisions  of  the  two  preceding  sections  are  extended  to  members  of  the 
General  Assembly,  conspiring  or  agreeing,  by  fraud,  bribery,  or  other  unlaw- 
ful means  with  other  members,  or  persons  not  members,  of  the  General  As- 
sembly, to  procure  the  passage  of  laws  to  defraud  the  State,  or  any  county 
thereof,  or  any  public  officer  of  the  State  or  county,  of  any  property  men- 
tioned in  section  291  of  this  Code. 

Acts  1872,  p.  25. 

§  294.  (§  290.)  Offenses  complete  when.  The  offenses  described  in 
the  three  preceding  sections  shall  be  complete  when  the  conspiracy  is  effected, 
and  shall  be  punished,  whether  the  same  be  carried  into  effect  or  not. 

Acts  1872,  p.  25. 

§  295.  (§  291.)  Malpractice  by  justice  of  the  peace  and  others. 
Any  ordinary,  member  of  any  board  of  commissioners,  county  judge,  or  jus- 
tice of  the  peace,  who  shall  be  charged  with  malpractice  in  office,  or  with  us- 
ing oppression  or  tyrannical  partiality,  or  with  willfully  refusing  or  failing 
to  preside  in  or  hold  his  court  at  the  regular  terms  thereof  or  when  it  is  his 
duty  under  the  law  to  do  so,  or  with  using  any  other  means  to  delay  or  avoid 
the  due  course  or  proceeding  of  law,  or  with  any  other  conduct  unbecoming 
the  character  of  an  upright  magistrate,  or  who  shall  willfully  and  knowingly 
demand  more  cost  than  he  is  entitled  to  by  law,  in  the  administration  and  un- 
der color  of  his  office,  shall  be  punished  as  for  a  misdemeanor  and  shall  be 
removed  from  office. 

Cobb,  644,  809.     Acts  1865-6,  pp.  233,  23^      1873,  pp.  23,  24.     1895,  p.  63. 

§§  297,   298,   299,   301,  306,   788,  20. 
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County     commissioners,     provisions    of  ive   act   or   omission    to   act   resulted 

section  apply  to.  '  7  App.  58  (65  S.  E.  from     drunkenness     (one    dissenting). 

1089).  54/653.     Arbitrary    refusal    of  justice 

Drunkenness    on    bench,    not,    in    itself,  to  have  execution  levied  was  here  suf- 

ground  for  removal  (one  dissenting).  ficiently  set  out.     57/420.     Where  jus- 

54/653.  tice  of  the  peace  is  charged  with  is- 

Errors  of  judgment,  whether  irregulari-  suing    warrant    for    sole    purpose    of 

ties  here  complained  of  were,  or  were  making  fee  for  drawing  up  bond  and 

acts    done    "willfully,    oppressively   or  approving  the  same,  the  merits  of  the 

with  tyrannical  partiality,"  here  ques-  complaint  must  be  specially  and  fully 

tion  for  jury.    57/423.  set  out  in  the  indictment;  allegations 

Grand  juror  should  bring  to  the  atten-  not  sufficient  here.     126/536  (55  S.  E. 

tion    of    his    fellows    his    knowledge  238).     See  §  296. 

touching  this  offense.  73/205.  Local  taxation  for  schools,  law  provid- 
Illegal  act,  if  done  willfully  and  know-  ing  for,  did  not  conflict  with  this  sec- 
ingly,  is  done  corruptly.  75/385.  tion  by  making  provision  for  the  re- 
Indictment  must  specially  set  forth  the  moval  of  school  trustees.  129/258, 
merits  of  the  complaint,  and  descrip-  266  (58  S.  E.  846).  See  §  1533,  Civil 
tion    of    offense    in    language    of   the  Code. 

Code  is  not  sufficient.  45/555.  It  Notaries  public  who  are  ex-officio  jus- 
must  be  alleged  that  malpractice  was  tices  are  embraced  in  this  section, 
in  office  (one  dissenting).     54/653.     If  46/208. 

drunkenness  is  basis  of  complaint,  it  Prosecutor,  not  essential  to  proceeding 

should  be  specified  that  some  oppress-  by  the  grand  jury.     73/205. 

§  296.  (§  292.)  Indictment  for  malpractice.  An  indictment  under  the 
preceding  section  shall  specially  set  forth  the  merits  of  the  complaint,  and  a 
copy  thereof  shall  be  served  on  the  defendant  before  it  is  laid  before  the 
grand  jury.  The  prosecutor  and  the  defendant,  and  their  witnesses,  shall 
have  the  right  of  appearing  before  and  being  heard  by  the  grand  jury. 

Cobb,  644,  809.     Acts  1873,  pp.  23,  24. 

Contents   of  indictment:     See   notes   to  compliance.    75/382.    Of  a  copy  of  the 

§  295,  catchword  Indictment.  presentment,    sufficient.      73/205.      No 

Service  of  a  copy  of  the  indictment,  ex-  error   to   refuse   to   furnish   a   second 

cept  that  it  did  not  contain  the  names  copy.    46/209. 
of  the  grand  jurors,  was  a  substantial 

§  297.  (§  293.)  Dockets  of  justices  and  notaries.  Justices,  and  no- 
taries public  who  are  ex-officio  justices  of  the  peace,  shall  keep  separate 
dockets  of  all  civil  and  criminal  causes  disposed  of  by  them,  which  dockets 
shall  show: 

1.  The  actual  disposition  of  each  case. 

2.  An  itemized  bill  of  costs  charged  or  collected,  and  from  whom  collected. 

3.  For  what  officer  and  service  each  item  is  charged. 

The  justices  and  notaries  public  shall  lay  their  dockets  before  the  grand 
juries  of  their  respective  counties  on  the  first  day  of  each  term  of  the  superior 
court,  for  inspection. 

Acts   1871-2,  pp.  45,  46.     1873,  p.  3* 
§§  295,  296. 
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Entries  on  bastardy  warrant  made  by  the  peace,  is  a  magistrate  within  the 
magistrate  presiding  at  preliminary  meaning  of  section  5278  of  the  Re- 
hearing, admissible  as  evidence  on  vised  Statutes,  requiring  affidavit  of  a 
trial  under  indictment.  121/491  (1)  magistrate  as  the  basis  of  a  requisi- 
(49  S.  E.  609).  tion.     214  U.   S.  8   (53   Law.   Ed.  885, 

Notary  public,  being  ex-officio  justice  of  29  Sup.  Ct.  605). 

§  298.  (§  294.)  Report  to  grand  jury  by  justices  as  to  books  of 
predecessor.  Justices  of  the  peace,  and  notaries  public  who  are  ex-officio 
justices  of  the  peace,  who  have  been  elected  or  appointed  since  the  previous 
session  of  the  grand  jury,  shall,  at  the  time  of  exhibiting  their  dockets  as  re- 
quired in  the  preceding  section,  also  report  to  the  grand  jury  whether  their 
predecessors  in  office  have  delivered  to  them  the  copies  of  the  Code  and  Acts 
of  the  General  Assembly  which  they  have  received  from  the  State,  as  re- 
quired by  law;  and  if  said  predecessors  in  the  office  of  justice  of  the  peace, 
or  notaries  public  who  are  ex-officio  justices  of  the  peace,  have  withheld  or 
detained  those  books,  then  the  grand  jury  shall  make  a  special  presentment 
against  such  person  or  persons  withholding  or  detaining  such  books,  under 
section  287  of  this  Code. 

Acts   1871-2,   pp.  45,  46.     1873,  p.  32.     1880-1,  pp.   76,  77. 

§  299.  (§  295.)  Punishment  for  violating  preceding  sections.  Any 
justice,  or  notary  public  who  is  ex-officio  a  justice  of  the  peace,  who  shall  fail 
to  comply  with  either  of  the  two  preceding  sections,  or  who  shall  make  a  false 
entry  or  return  of  any  matter,  shall  be  guilty  of  malpractice  in  office,  and 
shall  be  punished  as  prescribed  in  section  295.  Precedence  shall  be  given, 
by  the  courts,  to  the  trial  of  such  prosecutions  over  all  other  cases. 

§  295. 

§  300.  (§  296.)    Magistrates  indicted  for  malpractice  may  not  act. 

No  justice  of  the  peace,  or  notary  public  who  is  ex-officio  justice  of  the 
peace,  shall  exercise  the  duties  or  functions  of  his  office  or  perform  any  act 
therein  after  an  indictment  or  general  presentment  of  a  grand  jury  has  been 
returned  against  him  for  malpractice  in  his  office,  until  the  termination  of 
the  case  made  by  the  indictment  or  presentment :  Provided,  the  grand  jury 
finding  the  indictment  or  presentment  shall  in  their  general  presentments 
recommend  such  suspension  from  duty.  A  violation  of  the  provisions  of  this 
section  shall  be  a  misdemeanor.  * 

Acts   1884-5,  p.  103. 
§§  295,  296. 

§  301.  (§  297.)  Tax-collectors  and  treasurers  to  render  accounts. 
The  failure  or  refusal  of  any  tax-collector  or  county  treasurer  to  render  the 
account  and  make  the  showing  provided  for  by  section  527  of  the  Civil  Code, 
after  being  notified  so  to  do  by  the  proper  officer,  shall  constitute  malpractice 
in  office,  and  a  conviction  therefor  shall  subject  the  offender  to  removal  from 
office 

Acts  1882-3,  p.  82. 
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§  302.  (§  298.)  Extortion  defined.  Extortion  shall  consist  in  any  pub- 
lic officer's  unlawfully  taking,  by  color  of  his  office,  from  any  person  any 
money  or  thing  of  value  that  is  not  due  to  him,  or  more  than  his  due. 

Cobb,  809. 


Cash  bond:  Where  deputy  sheriff  took 
money  from  defendants  as  cash  bond 
for  their  appearances,  and  deposited 
money  in  bank  subject  to  the  order 
of  court,  the  money  so  taken  was  not 
demanded  as  costs,  nor  for  the  use 
of  the  officer,  and,  whether  he  had 
the  right  to  take  a  cash  bond  or  not, 
there  was  no  criminal  intent.  11  App. 
34  (2)  (74  S.  E.  560).  Act  of  consta- 
ble in  taking  money  from  a  claimant 
of  property  with  the  understanding 
that  it  would  be  returned  upon  the 
execution  of  proper  claim  and  bond 
and  refusal  of  constable  to  surrender 
it  when  proper  papers  were  tendered, 
criminal  under  this  section.  136/405 
(5)    (71  S.   E.  731). 

Evidence  as  to  experience  and  knowl- 
edge of  officer  is  admissible  to  throw 
light  upon  the  question  of  guilty  in- 
tention.   56/385  (4)- 

Homestead,  where  defendant  in  fi.  fa. 
had  obtained,  on  goods  and  property 
upon  which  constable  proposed  to 
levy,  and  constable  insisted  upon  pay- 
ment of  money  due  on  fi.  fa.,  threaten- 
ing to  make  levy  if  such  money  was 
not  paid,  such  constable  is  guilty  of 
the  offense  of  extortion.  136/405  (5) 
(71  S.  E.  731). 

Indictment  designating  office  and  stat- 
ing defendant,  by  color  of  his  office 
and  in  official  capacity,  unlawfully 
took  from  named  person  specified 
sum  not  due  him,  sufficient     9  App. 


303  (1,  2)   (71  S.  E.  597). 

Misbehavior  in  office  sufficient  to  justify 
removal  of  constable  under  section 
4681  of  the  Civil  Code  is  sufficiently 
specified  by  the  allegation  of  acts  con- 
stituting the  crime  of  extortion  as 
that  crime  is  defined  in  this  section. 
136/405   (5)    (71  S.  E.  731). 

Peace  warrant  case,  constable  exacting 
costs  in,  before  bond  returned  to  su- 
perior court,  guilty  of  extortion. 
103/42  (2)  (29  S.  E.  467).  Ignorance 
no  excuse.     Id.  43  (3)   (29  S.  E.  467). 

Public  officers,  either  de  jure  or  de 
facto,  can  only  be  convicted  of  ex- 
tortion.   56/385. 

Settle  prosecution,  money  voluntarily 
paid  by  accused  to,  not  extortion. 
56/385. 

Warrant,  indictment  charging  notary 
public  who  was  ex-officio  justice  of  the 
peace  with  the  offense  of  issuing,  for 
the  purpose  of  deriving  the  pecuniary 
compensation  of  drawing  up  the  bond 
and  approving  the  same,  and  thus  ex- 
torting money  out  of  the  accused, 
subject  to  demurrer,  there  being  a  lo- 
cal act  authorizing  such  officer  to 
charge  for  his  services  in  a  proper 
case  and  the  indictment  containing  no 
allegation  that  the  affidavit  upon 
which  the  warrant  was  founded  was 
improper  or  that  the  issuing  of  the 
warrant  was  otherwise  irregular. 
126/536   (55   S.   E.  238). 


§  303.  (§  299.)  Punishment.  Any  public  officer  who  shall,  by  himself, 
his  deputy,  agent,  or  other  person  employed  by  him,  be  guilty  of  extortion  in 
demanding  and  receiving  other  and  greater  fees  than  by  law  are  allowed  him, 
or  shall,  by  color  of  his  office,  take  from  any  person  any  money,  or  other 
thing  of  value,  that  is  not  due  to  him,  or  more  than  his  due,  shall  be  pun- 
ished as  for  a  misdemeanor  and  shall  be  dismissed  from  office. 

Cobb,  809. 

§  304.  (§  300.)  Attorney-general  taking  fees.  If  the  attorney-gen- 
eral of  this  State  shall  charge  or  demand  or  receive  any  fee,  perquisite,  or 
rompensation  other  than  his  salary,  in  any  case  in  which  the  State  is  a  party 
Dr  in  any  manner  interested,  he  shall  be  guilty  of  extortion,  and  shall  be  im- 
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prisoned  in  the  penitentiary  for  any  time  not  less  than  two  nor  more  than 
twenty  years,  and  shall  be  removed  from  office,  and  forever  disqualified  from 
holding  any  office  of  honor,  profit,  or  trust  in  this  State. 

Acts  1878-9,  p.  158.  % 

§  901. 

§  305.  (§  301.)  Excessive  costs,  misdemeanor.  Any  officer  of  court, 
knowingly  demanding,  as  costs  from  a  defendant,  fees  to  which  he  is  not 
entitled,  and  any  solicitor-general  who  shall  demand  or  receive  any  fee,  or 
costs,  on  any  criminal  case  which  has  not  been  tried  by  a  petit  jury  or  other- 
wise finally  disposed  of,  shall  be  guilty  of  a  misdemeanor. 

Cobb,  864,  865.     Acts  1861,  p.  69. 
§  13,  802,  1105. 

§  306.  (§  302.)  Fee  bill  to  be  posted  in  office.  Penalty  for  illegal 
fees.  Every  magistrate,  or  ex-officio  justice  of  the  peace,  or  constable  shall 
keep  a  printed  or  plainly  written  copy  of  the  fee  bill  posted  in  some  conspic- 
uous place  in  his  office;  and  upon  failure  to  do  so,  or  upon  violation  of  any 
part  of  this  section  he  shall  be  guilty  of  malpractice,  and  subject  to  the  pen- 
alties and  punishment  prescribed  therefor.  And  if  any  justice  of  the  peace, 
notary  public,  or  constable  shall  demand  and  receive  any  larger  or  other  fee 
for  his  services  than  set  forth  in  the  fee  bills  prescribed  in  sections  6002-6006 
of  the  Civil  Code,  he  shall  be  subject  to  all  the  pains  and  penalties  prescribed 
for  the  collection  of  illegal  costs. 

§§  395,  396,   1125. 

§  307.  (§  303.)  Penalty  for  demanding  more  than  legal  rate  for 
advertising.  Any  ordinary,  sheriff,  coroner,  clerk,  marshal,  or  other  of- 
ficer, who  shall  receive,  collect,  or  demand  other  and  greater  fees  for  adver- 
tising than  are  provided  by  law,  shall  be  guilty  of  extortion,  and  shall  be 
punished  as  for  a  misdemeanor. 

Acts  1878-9,  p.  8L 
§  302. 

§  308.  (§  304.)  Retaining  part  of  advertising  fee.  If  any  officer 
shall  demand  or  retain  any  part  of  the  rates  allowed  by  law  to  publishers  for 
publishing  legal  advertisements,  by  way  of  commissions,  either  .directly  or 
indirectly,  he  shall  be  guilty  of  extortion,  and  punished  as  for  a  misdemeanor. 

Acts  1878-9,  p.  81. 

§  309.  Countersigning  circulating  notes.  If  the  comptroller-general 
shall  violate  the  provisions  of  section  2319  of  the  Civil  Code,  relating  to  the 
countersigning  of  circulating  notes,  he  shall  be  guilty  of  a  felony,  and  on  con- 
viction shall  be  punished  by  confinement  in  the  penitentiary  for  a  period  of 
not  less  than  one  year  nor  more  than  five  years. 

Acts  1898,  p.  73. 
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ARTICLE  4. 
Personating  in  Bail. 

§  310.  (§  305.)  Personating  in  bail,  judgment,  etc.  If  any  person, 
except  the  attorney  of  record,  shall  acknowledge,  or  procure  to  be  acknowl- 
edged, in  any  of  the  courts  of  this  State  or  before  any  authorized  officer,  any 
recognizance,  bail,  or  judgment  in  the  name  of  any  other  person  not  privy 
or  conseptin{j  thereto,  he  shall  be  punished  by  imprisonment  and  labor  in  the 
penitentiary  for  not  less  than  one  year  nor  longer  than  four  years. 

Cobb,  806. 

§§  792,  952. 


ARTICLE  5, 

Obstructing  Legal  Process,  and  Sentence  or  Order  of  Court. 

§  311.  (§  306.)  Obstructing  legal  process.  If  any  person  shall 
knowingly  and  willfully  obstruct,  resist,  or  oppose  any  officer  of  this  State, 
or  other  person  duly  authorized,  in  serving  or  attempting  to  serve  or  execute 
any  lawful  process  or  order,  or  shall  assault  or  beat  any  officer,  or  person  duly 
authorized,  in  serving  or  executing  any  process  or  order  aforesaid,  or  for 
having  served  or  executed  the  same,  he  shall  be  guilty  of  a  misdemeanor. 

Cobb,  806. 
§  312. 


Cited.  120/917  (13),  925  (48  S.  E. 
383). 

Argument,  error  to  charge  that  resist- 
ance may  be  by,  but  this  error  was 
harmless  here  because  the  evidence 
showed  without  controversy  that  the 
defendant  used  physical  force.  41/507. 
See  Forcible  resistence,  Threats. 

Charge  on  this  section  error,  where  no 
allegation  and  no  evidence  that  per- 
son assaulted  was  an  officer.  7  App. 
555,  556  (67  S.  E.  222). 

Civil  suit  against  one  obstructing  offi- 
cer and  preventing  levy,  does  not  lie 
in  favor  of  plaintiff  in  execution;  if 
there  is  any  civil  damage  it  is  to  the 
officer.     60/314. 

Evidence,  here  directly  conflicting,  but 
sufficient  to  warrant  conviction.  91/44 
(16  S.  E.  256). 

Executed,  after  process  is,  this  offense 
cannot  be  committed.    22/69. 

Forcible  resistance  implied  in  this  sec- 
tion. 6  App.  251  (2)  (64  S.  E.  699). 
Crime  consists  in  obstructing,  resist- 


ing or  opposing  an  officer,  not  merely 
in  impeding  or  defeating  the  execu- 
tion of  process.  76/721.  See  Argu- 
ment, Threats. 

Knowledge  of  official  character  of  per- 
son seeking  to  make  arrest  essential; 
where  officer  had  no  warrant,  or  did 
not  display  any  process,  and  the  evi- 
dence did  not  clearly  show  that  the 
accused  knew  that  he  was  an  officer 
and  that  he  was  acting  in  his  official 
capacity  at  the  time,  conviction  un- 
warranted. 114/73  (39  S.  E.  861);  12 
App.  691  (78  S.  E.  139). 

Mortgage  fi.  fa.  on  foreclosure  of  abso- 
lute bill  of  sale,  based  on  affidavit  not 
showing  bill  given  to  secure  debt,  not 
legal  process,  and  inadmissible  in  ev- 
idence.    114/270   (40  S.   E.  235). 

Oath  of  office,  fact  that  deputy  sheriff 
had  not  taken,  no  defense.  106/116 
(2)   (32  S.  E.  13). 

Officer,  proof  that  one  acts  as,  prima 
facie  evidence  that  he  is  such  officer. 
21/217. 
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Official  character  of  officer  and  nature  (62  S.  E.  1003);  9  App.  62  (70  S.  E. 

of    process  must    appear    or    it    must  352). 

otherwise   be    shown    that   officer   au-  Title  to  property  sold,  not  in  defendant 

thorized   to    execute   process.    4    App.  in  execution,  true  owner  may  be  con- 

579   (2)    (61   S.   E.  1130).  victed    under    this  section    if    he    ob- 

Settled,  this  offense  cannot  be.     41/507.  struct,    oppose  or    resist    the    officer. 

Tax  fi.  fa.,  no  crime  to  obstruct  levy  of,  101/578  (29  S.  E.  15). 

where   signature   does   not  show   that  Unlock  door,  refusal  to,  on  demand  of 

person  signing  is  tax-collector.    79/550  levying  officer,  to  enable  him  to  levy 

(4  S.  E.  852).  distress    warrant,    constitutes    no    of- 

Threats,    unaccompanied    by    any   effort  fense.     113/1070  (39  S.  E.  435). 

to  carry  them  out,  not  justify  con  vie-  Written  order  not  necessary;  conviction 

tion   under   this   section.     5   App.  237  for     obstructing     oral    order    upheld. 

118/29   (2)   (44  S.  E.  811). 

§  312.  (§  307.)  Obstructing  order  or  sentence  after  trial.  Any 
person  who  shall,  by  violence,  threat  of  violence,  or  any  other  means,  hinder, 
obstruct,  or  interfere  with  any  sheriff,  constable,  or  their  deputies  charged 
with  the  duty  and  engaged  in  the  business  of  carrying  out  and  executing  the 
sentence  or  order  of  court,  after  trial  of  criminals,  while  they  are  in  the  cus- 
tody of  such  officers,  shall  be  punished  as  for  a  misdemeanor,  or  by  imprison- 
ment in  the  penitentiary  for  not  less  than  one  nor  more  than  four  years,  in 
the  discretion  of  the  court.  This  section  shall  in  no  way  interfere  with  nor 
affect  the  penal  laws  relating  to  obstructing  legal  process  before  trial  of  the 
persons  charged  with  crime,  nor  shall  it  free  the  officers  aforesaid  from  pen- 
alties imposed  by  law  for  failure  to  discharge  their  duty.  / 

Acts  1895,  p.  69. 

{§  311,  848. 

Unlawful  custody,  no  offense  to  liberate  one  from.    121/163  \1)  (48  S.  E.  910). 


ARTICLE  6. 

Rescue  and  Escapes. 

§  313.  (§  308.)  Rescue  defined.    Rescue  is  the  forcibly  and  knowingly 
freeing  of  another  from  arrest  or  imprisonment. 
Cobb,  806. 

Escape,  rescue  takes  place  where  there  Preventing  arrest,  after  liberation  from 
was  no  effort  to.  82/544  (9  S.  E.  unlawful  custody,  not  constitute  of- 
528).  fense.     121/163   (4)    (48  S.  E.  910). 

§  314.  (§  309.)  Rescue. — Criminal  process.  If  any  person  shall  res- 
cue another  in  legal  custody  on  criminal  process,  he  shall,  on  conviction,  re- 
ceive the  same  punishment  as  the  person  rescued  would,  on  conviction,  be 
sentenced  to  receive;  but  if  the  person  rescued  shall  have  been  acquitted  of 
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the  crime  charged  against  him,  the  person  rescuing  shall  be  guilty  of  a  mis- 
demeanor. 

Cobb,  806.    Acts  1865-6,  p.  233. 

§  315.  (§  310.)  Rescue. — Civil  process.  If  any  person  shall  rescue 
another  in  legal  custody  on  civil  process,  he  shall  be  guilty  of  a  misde- 
meanor. 

Cobb,  806.     Acts  1865-6,  p.  233. 

§  316.  (§  311.)  Attempt  to  rescue.  If  any  person  shall  attempt  to  res- 
cue another  in  legal  custody  on  criminal  process,  he  shall  be  punished  by 
confinement  and  labor  in  the  penitentiary  for  not  less  than  one  year  nor 
longer  than  two  years. 

Cobb,  806.    Acts  1895,  p.  63. 

§  317.  (§  312.)  Assisting  to  escape  from  jail.  If  any  person  shall 
aid  or  assist  a  prisoner  lawfully  committed  or  detained  in  jail  for  an  offense 
against  this  State,  or  under  any  civil  process,  to  make  his  escape  from  jail, 
whether  such  escape  be  actually  effected  or  not,  or  if  any  person  shall  con- 
vey or  cause  to  be  delivered  to  such  prisoner  any  disguise,  instrument,  or 
arms,  proper  to  facilitate  the  escape  of  such  prisoner,  he  shall  be  punished 
by  confinement  and  labor  in  the  penitentiary  for  not  less  than  one  year  nor 
longer^than  four  years. 

Cobb,  807. 

Confessions  of  wife  in  connection  with  Escaping  prisoner,  using  saw  upontdoor 

her    peculiar    access    to    one    of    the  of  fellow  prisoner  in  such  way  as  to 

augers  that  was  used  and  to  the  jail  indicate    purpose    to    open  door,  evi- 

to   visit   her   husband,   authorize   con-  dence    sufficient    to    convict.     88/169 

viction.     56/44.  (14  S.  E.  122). 

§  318.  (§  313.)  Assisting  to  escape  from  custody.  If  any  person 
shall  aid  or  assist  a  prisoner  to  escape,  or  attempt  to  escape,  from  the  cus- 
tody of  an  officer  or  other  person  who  shall  have  the  lawful  charge  of  such 
prisoner,  he  shall  be  punished  by  confinement  and  labor  in  the  penitentiary 
for  not  less  than  one  year  nor  longer  than  five  years. 

Cobb,  807. 

Custody,  fact  of,  for  jury;  judge  should  whether  length  of  time  reasonable,  for 

charge  so  that  they  may  be  able   to  jury.    Id.  (4). 

distinguish   between   legal   and   illegal  De  facto  officer,  to  aid  in  the  escape  of 

custody.     56/61.     Legal    character   of  a    prisoner    from    the    custody    of,    is 

custody  need  not  be  positively  known  violation  of  this  section.     82/547  (9  S. 

by   offender  if  he   has   reason   to  be-  E.  528). 

lieve    that  it    is    legal    or  is    grossly  Elements    of    offense    are    inciting    and 

negligent    in    informing    himself.      Id.  supporting  prisoner's  efforts  in  his  own 

(7).       Custody     of      private      person,  behalf.     82/544   (9   S.   E.   528).     Facts 

though    originally    legal,    becomes    il-  that  prisoner  was  in  the  act  of  escap- 

legal     if     unreasonably       protracted;  ing   and    that   accused   knowingly   as- 
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sisted  him  are  essential  elements  and       tempt  to    escape,    need    not    set    out 
must  be  proved.     8  App.  660  (4)    (70       names  of  members  of  posse.     63/402. 

S.  E.  141).  Obstructing    posse,  at    any    time    while 
Indictment   charging    that    accused    ob-       prisoner   is   fleeing,  and   within   sight, 
structed     the    posse    during    the    at-       embraced  by  this  section.       63/402. 

§  319.  (§  314.)  Penalty  for  escapes  in  misdemeanor  cases.  If  any 
person  shall  be  convicted  of  an  offense  below  the  grade  of  felony,  and  shall 
escape  from  the  chain-gang  or  other  place  of  confinement  or  imprisonment 
for  the  violation  of  any  mvnicipal,  county,  or  State  laws,  and  be  thereafter 
retaken,  he  shall  be  guilty  of  a  misdemeanor. 

Acts   1884-5,   p.   52.     1876,   p.   112. 


Cited.  108/384,  391  (34  S.  E.  2). 

Accusation  need  not  allege  location  or 
jurisdiction  of  court  which  sentenced 
accused.  114/533  (2)  (40  S.  E.  805). 
See  Indictment. 

Arrest  of  escaped  convict  may  be  ef- 
fected by  any  peace  officer  without  a 
warrant,  and  if  he  kill  the  officer  the 
crime  is  murder.  121/173  (1)  (48  S. 
E.  962). 

Indictment  alleging  that  defendant  "un- 
lawfully escaped,"  no  necessity  for 
further  allegation  that  place  was  law- 
ful place  of  confinement.  114/533  (3) 
(40  S.  E.  805).     See  Accusation. 

Municipal  ordinance,  where  one  con- 
victed for  violation  of,  is  imprisoned 
therefor  and  escapes,  he  is  guilty  un- 
der this  section.  120/849  (48  S.  E. 
312) 


Private  chain-gang  not  a  lawful  place  of 
confinement,  and  escape  therefrom 
not  a  violation  of  this  section.  114/533 
(6)  (40  S.  E.  805).  Prior  to  Act  of 
September  19,  1908,  county  authori- 
ties had  right  to  employ  misdemeanor 
convicts  in  private  works,  but  not  to 
give  the  control  of  such  convicts  to 
private  individuals.  6  App.  339  (1) 
(64  S.  E.  1108). 

Safekeeping  only,  section  not  appli- 
cable to  one  imprisoned  for;  must  be 
under  sentence.  4  App.  388  (61  S.  E. 
496). 

Trusty  leaving  chain-gang,  guilty  of  es- 
cape. No  defense  that  he  thereafter 
paid  his  fine,  or  that  he  left  to  avoid 
unmerited  punishment.  122/172  (50 
S.  E.  65). 


§  320.  (§  315.)  Aiding  to  escape.  If  any  person  shall  aid  or  assist, 
or  attempt  to  aid  or  assist,  a  prisoner  to  escape,  so  confined  or  imprisoned, 
he  shall  be  guilty  of  a  misdemeanor. 

Acts  1876,    p.    113. 

"So  imprisoned:"  These  words  do  not  Stay  away  from  chain-gang,  penal  to  as- 
sist convict  to;  section  does  not  ap- 
ply merely  to  the  act  of  assisting  one 
to  make  his  escape  while  he  is  im- 
prisoned.    8  App.  297  (68  S.  E.  1071). 


limit  the  offense  to  the  act  of  assist- 
ing one  who  is  actually  in  prison  to 
escape;  conviction  here  for  assisting 
escaped  convict  to  remove  shackles. 
8  App.  297  (68  S.  E.  1071). 


§  321.  (§  316.)  Escape  from  penitentiary.  If  any  person  confined 
ro  the  penitentiary  shall  escape  therefrom,  and  be  thereafter  retaken,  he  shall 
be  indicted  for  an  escape,  and,  on  conviction,  shall  be  punished  by  imprison- 
ment and  labor  in  the  penitentiary  for  not  less  than  three  months  nor  longer 
than  four  years ;  and  any  person  who  shall  aid  or  assist  a  prisoner  confined  in 
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the  penitentiary  to  escape,  or  in  an  attempt  to  escape  therefrom,  shall  receive 
the  like  punishment. 

Cobb,  807.     Acts  1882-3,  p.  48. 

Arrest   of   escaped   convict   may   be   ef-       a  warrant.  121/173  (1)  (48  S.  E.  962). 
fected    by    any    peace    officer    without 

§  322.  (§  317.)  Voluntary  escapes.  If  any  sheriff,  coroner,  constable, 
keeper  of  a  jail,  keeper,  officer,  or  other  person  employed  in  the  penitentiary, 
having  any  offender,  guilty,  or  accused  of,  or  confined  for  any  crime,  in  his 
custody,  shall  voluntarily  permit  or  suffer  such  offender  to  escape  and  go  at 
large,  every  such  sheriff,  coroner,  constable,  keeper  of  a  jail,  keeper,  officer, 
or  other  person  employed  in  the  penitentiary,  shall  be  punished  by  confine- 
ment and  labor  in  the  penitentiary  for  not  less  than  two  years  nor  longer  than 
seven  years,  and  shall,  if  a  public  officer,  be  dismissed  from  office. 

Cobb,  807. 

§  323.  (§  318.)  Trials  for  escapes  from  penitentiary.  The  trial  of 
prisoners  escaping  from  the  penitentiary  shall  be  had  for  such  escape  before 
the  superior  court  of  the  county  in  which  the  escape  occurs,  and  prisoners 
so  escaping  shall  remain  in  the  penitentiary  and  be  treated  as  other  convicts, 
after  their  apprehension,  until  such  trial  shall  take  place;  and  upon  such  trial, 
the  copies  of  the  records  transmitted  to  the  keeper  of  the  penitentiary,  rela- 
tive to  the  former  trials  of  such  prisoners,  shall  be  produced  and  filed  of 
record  in  the  said  superior  court;  and  any  other  prisoner  or  convict,  not 
included  in  the  same  indictment,  shall  be  a  competent  witness. 

Const.,  Art.  6,  §  16,  par.  6  (§  6543,  C.  C).     Cobb,  837. 

§  336. 


ARTICLE  7. 
Lobbying. 


§  324.  (§  319.)  Lobbying  defined.  Lobbying  is  any  personal  solicita- 
tion of  a  member  of  the  General  Assembly  of  this  State,  during  a  session 
thereof,  by  private  interview,  or  letter,  or  message,  or  other  means  and  appli- 
ances, not  addressed  solely  to  the  judgment,  to  favor  or  oppose,  or  to  vote  for 
or  against  any  bill,  resolution,  report,  or  claim,  pending  or  to  be  introduced 
in  either  branch  thereof,  by  any  person  who  misrepresents  the  nature  of  his 
interest  in  the  matter  to  such  member,  or  who  is  employed  for  a  consideration 
by  a  person  or  corporation  interested  in  the  passage  or  defeat  of  such  bill, 
resolution,  report,  or  claim,  for  the  purpose  of  procuring  the  passage  or 
defeat  thereof.  But  this  does  not  include  such  service  as  drafting  petitions, 
bills,  or  resolutions,  attending  to  the  taking  of  testimony,  collating  facts, 


Digitized  by 


Google 


223  EIGHTH   DIVISION— ARTICLE  7.       §§  325-325  (c) 

Lobbying. 

preparing  arguments  and  memorials,  and  submitting  them  orally,  or  in  writ- 
ing, to  a  committee  or  member  of  the  General  Assembly,  and  other  services 
of  like  character,  intended  to  reach  the  reason  of  the  legislators. 

Acts   1878-9,   pp.  29,  30. 
§  6386,   C.   C. 

§  325.  (§  320.)  Lobbying,  how  punished.  Lobbying  shall  be  punished 
by  confinement  in  the  penitentiary  for  not  less  than  one  year  nor  more  than 
five  years. 

Acts  1878-9,  p.  30. 

§  325  (a).  Registration  of  attorneys  or  agents  employed.     [Every 
person  retained  or  employed  for  compensation,  as  attorney-at-law,  or  agent, 
by  any  person,  firm,  corporation  or  association,  or  regularly  retained  counsel 
of  the  same  to  aid,  or  oppose,  directly,  or  indirectly,  the  enactment  of  a  bill, 
or  bills,  resolution  or  resolutions,  by  either  house  of  the  General  Assembly, 
shall  before  any  service  is  entered  upon  in  aiding  or  opposing  such  legisla- 
tion, file  in  the  office  of  the  secretary  of  State  a  writing,  subscribed  by  such 
attorney-at-law  or  agent,  stating  the  name,  or  names  of  the  person,  or  per- 
sons, firm,  or  firms,  corporation,  or  corporations,  association,  or  associations, 
in  whose  behalf  they  are  retained,  or  employed,  together  with  a  statement 
of  the  subject  matter  of  the  legislation  in  reference  to  which  such  service 
is  to  be  rendered.    This  registration  is  to  be  valid  only  for  the  term  or  ses- 
sion of  the  legislature  in  which  the  legislation  referred  to  is  pending.     It 
shall  be  the  duty  of  the  secretary  of  State  to  provide  suitable  docket  for  reg- 
istration, which  shall  be  known  as  the  docket  of  legislative  appearance,  with 
appropriate  indices,  and  to  promptly  enter  therein  the  names  of  the  parties 
appearing,  and  on  whose  behalf  they  appear,  together  with  the  subject  matter 
in  reference  to  which  service  is  to  be  rendered,  which  docket  shall  be  opened 
to  inspection.] 

Acts  1911,  p.   151. 

§  325  (b).  Contingent  fees  prohibited.  [No  person,  firm,  corporation 
or  association,  shall  retain  or  employ  an  attorney-at-law,  or  agent,  to  aid 
or  oppose  legislation,  for  compensation  contingent,  in  whole  or  in  part,  upon 
the  passage  or  defeat  of  any  legislative  measure.  Nor  shall  any  attorney- 
at-law,  or  agent,  be  employed  to  aid  or  oppose  legislation  for  compensation, 
contingent,  in  whole  or  in  part,  upon  the  passage  or  defeat  of  any  legisla- 
tion.] 

Acts  1911,  p.  151. 

§  325  (c).  Reports  of  expenses.  [Within  two  months  after  the  ad- 
journment of  the  legislature,  in  which  the  legislation  was  pending  in  which 
they  are  interested,  it  shall  be  the  duty  of  the  person,  firm,  corporation  or 
association,  to  file  in  the  office  of  the  secretary  of  State,  an  itemized  state- 
ment, verified  by  the  oath  of  such  person,  or  in  case  of  the  firm,  a  member 
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thereof,  or  in  case  of  a  domestic  corporation  or  association,  an  officer  thereof , 
in  the  case  of  a  foreign  corporation  or  association,  an  officer  or  agent  thereof, 
or  an  officer  of  said  firm  or  corporation  who  is  a  resident  of  this  State  and 
conversant  with  the  facts  thereof,  showing  in  detail  all  expenses  paid,  in- 
curred or  promised,  directly,  or  indirectly,  in  connection  with  the  legislation 
pending  at  the  last  previous  session,  with  the  names  of  the  payees  and  the 
amounts  paid  each,  also  specifying  the  nature  of  such  legislation,  and  the 
interest  they  had  in  same.] 

Acts  1911,  pp.   151,  153. 

§  325  (d).  Attorneys  and  agents  exclnded  from  halls.  [It  shall  be 
unlawful  for  the  regular  retained  attorney,  or  special  attorney  or  agent,  em- 
ployed for  a  compensation,  for  any  person,  firm,  corporation  or  association, 
whether  they  have  registered  as  required  in  section  325  (a),  to  go  upon  the 
floor  of  either  house  of  the  legislature,  while  the  same  is  in  session,  and 
discuss  privately,  measures  then  pending  in  the  legislature.] 

Acts  1911,  pp.  151,  153. 

§  325  (e).  Punishment.  [Any  person  violating  any  of  the  provisions  of 
the  four  sections  above,  shall  be  guilty  of  a  misdemeanor,  and  punished  as 
prescribed  in  section  1065  of  this  Code.] 

Acts  1911,  pp.  151,  153. 


ARTICLE  8. 


Receiving,  Harboring,  or  Concealing  Guilty  Persons,  and  Com- 
pounding  Crimes  and  Penalties. 

§  326.  (§  321.)  Receiving,  harboring,  guilty  persons.  If  any  person 
shall  receive,  harbor,  or  conceal  any  person  guilty  of  a  crime  punishable  by 
death,  or  imprisonment  and  labor  in  the  penitentiary,  knowing  such  person 
to  be  guilty,  such  person  so  receiving,  harboring,  or  concealing  shall  be 
deemed  an  accessory  after  the  fact,  and  shall  be  punished  by  impristinment 
and  labor  in  the  penitentiary  for  not  less  than  one  year  nor  longer  than  three 
years. 

Cobb,  808. 

§  327.  (§  322.)  Harboring  convicts.  If  any  person  shall  harbor,  se- 
crete, entertain,  employ,  or  keep,  or  shall  directly  or  indirectly  suffer  or 
permit  to  be  harbored,  secreted,  entertained,  employed,  or  kept,  in  or  about 
his  house  or  premises,  any  escaped  convict  from  the  penitentiary,  or  any 
chain-gang  of  this  State,  or  any  county  thereof,  knowing  such  party  to  be  an 
escaped  convict,  he  shall,  if  such  convict  be  under  sentence  for  felony,  be 
punished  by  imprisonment  and  labor  in  the  penitentiary  not  less  than  one 
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nor  more  than  four  years;  and  if  such  escaped  convict  be  under  sentence 
for  a  misdemeanor,  such  person  so  harboring,  secreting,  entertaining,  em- 
ploying, or  keeping  such  convict,  or  permitting  the  same  to  be  done,  shall  be 
guilty  of  a  misdemeanor. 
Acts  1876,  p.  114. 

§  328.  (§  323.)  Compounding  crimes.  If  any  person  shall  take  or 
receive  any  money,  goods,  chattels,  lands,  or  other  reward,  or  promise  to 
compound,  or  shall  for  any  cause  compound  any  crime  or  offense  punish- 
able with  death  or  imprisonment  and  labor  in  the  penitentiary,  he  shall  be 
punished  by  imprisonment  and  labor  in  the  penitentiary  for  not  less  than 
one  year  nor  longer  than  fiv«  years. 

Cobb,  808. 

Evidence  here  sufficient  to  warrant  conviction.     50/152. 

§  329.  (§  324.)  Compounding  penalties.  If  any  person,  informing  or 
prosecuting  under  pretense  of  any  penal  law,  shall  compound  with  the  of- 
fender, or  direct  the  suit  or  information  to  be  discontinued,  unless  it  be 
by  leave  of  the  court  where  the  same  is  pending,  he  shall  be  guilty  of  a 
misdemeanor. 

Cobb,   808.     Acts   1865-6,   p.   233. 

Cited.  112/426,  429  (37  S.  E.  729).  Wife  assenting  to  the  retention  of  prop- 
Contract  based  upon  settlement  of  crim-  erty  belonging  to  her  which  had  been 
inal  prosecution  as  a  consideration,  turned  over  to  a  third  person  by  her 
void:  See  §  4491,  Civil  Code,  and  husband,  not  estopped  to  recover  it 
notes.  by  possessory  warrant  where  it  ap- 
Father  giving  note  to  release  son  from  pears  that  her  assent  was  induced  by 
imprisonment  commits  an  illegal  act  the  promise  to  dismiss  a  criminal 
under  this  section,  and  the  payment  prosecution  pending  against  the  hus- 
of  the  note  cannot  be  enforced.  11  band.  101/84  (28  *S.  E.  620). 
App.  654   (75  S.   E.  1056). 


ARTICLE  9. 
Barratry  and  Embracery. 

§  330.  (§  325.)  Barratry  defined,  punishment.  Common  barratry  is 
the  offense  6f  frequently  exciting  and  stirring  suits  and  quarrels  between 
individuals,  either  at  law  or  otherwise.  Any  person  who  shall  be  found  and 
adjudged  a  common  barrator,  vexing  others  with  unjust  and  vexatious  suits, 
shall  be  guilty  of  a  misdemeanor.  * 

Cobb,  808. 

§  331.  (§  326.)  Attorneys  at  law  soliciting  business.  Any  attorney 
at  law  who,  by  himself  or  agent,  shall  orally  or  by  writing,  for  a  considera- 

6  Ga  Code— 15 
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tion  afterwards  to  be  charged  or  received,  offer  or  tender  to  another  person, 
without  solicitation,  his  services  in  order  to  institute  a  suit  or  represent  such 
person  in  the  courts  of  this  State  or  of  the  United  States,  in  the  enforce- 
ment or  collection  by  law  of  any  claim,  debt,  or  demand  of  any  such  person 
against  another,  and  shall  suggest  and  urge  the  bringing  of  such  suit,  or 
who,  without  solicitation,  shall  seek  out  and  propose  to  another  person  to 
present  and  urge,  as  an  attorney  at  law,  the  collection  of  any  claim,  debt,  or 
demand  of  such  person  against  another,  for  the  collection  of  which  said  at- 
torney shall  be  entitled  to  demand  or  receive  any  fee  or  reward,  shall  be 
indicted  for  the  crime  of  barratry. 
Acts  1895,  p.  64. 

Guardian,  violation  by,   of  this  section,       bond.     111/307   (2)   (36  S.  E.  690). 
as  ground  for  relieving  surety  on  his 

§  332.  (§  327.)  Attorneys  at  law,  punishment.  An  attorney  at  law 
who  shall  be  convicted  of  the  crime  of  barratry,  under  either  of  the  preced- 
ing sections  of  this  Article,  shall  be  punished  as  for  a  misdemeanor,  and 
shall  also  be  disqualified  from  practicing  his  profession. 

Cobb,  808.     Acts   1895,  p.  64. 

§  333.  (§  328.)  Embracery.  Embracery  is.  an  attempt,  whether  success- 
ful or  not,  to  influence  a  jury  corruptly  to  one  side,  by  promises,  persuasions, 
entreaties,  money,  entertainments,  and  the  like.  Every  embracer  who  shall 
procure,  or  attempt  to  procure,  a  juror  to  take  money,  gain,  or  profit,  or 
shall  corruptly  influence,  or  attempt  to  influence,  a  juror,  by  persuasions, 
promises,  entreaties,  or  by  any  other  means,  shall  be  punished  by  imprison- 
fhent  and  labor  in  the  penitentiary  for  not  less  than  one  year  nor  longer 
than  four  years.  And  the  juror  convicted  of  taking  money,  gain,  or  profit,  or 
of  being  corruptly  influenced  as  aforesaid,  shall  be  punished  by  confine- 
ment and  labor  in  the  penitentiary  for  not  less  than  two  years  nor  longer 
than  five  years,  and  shall  be  forever  disqualified  to  act  as  a  juror. 

Cobb,  808. 


ARTICLE  10. 

Mutiny  and  Instigating  Mutiny. 

§  334.  (§  329.)  Mutiny  in  penitentiary.  If  a  prisoner  in  the  peniten- 
tiary shall  assail,  oppose,  or  resist  an  officer  of  the  penitentiary,  or  a  member 
of  the  guard,  with  a  weapon,  or  implement  calculated  to  cause  death  or  se- 
rious bodily  injury,  he  shall  be  deemed  guilty  of  mutiny,  and  shall  be  pun- 
ished by  an  additional  term  of  imprisonment  and  labor  in  the  penitentiary, 
iiv*  less  than  two  years  nor  longer  than  five  years,  to  be  computed  from  the 
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expiration  of  the  term  of  imprisonment  and  labor  to  which  he  shall  have  been 
previously  sentenced. 
Cobb,  810. 

§  335.  (§  330.)  Instigating  mutiny.  If  any  person  shall  persuade, 
entice,  or  instigate  a  prisoner  to  mutiny,  he  shall  be  punished  by  confinement 
and  labor  in  the  penitentiary  for  not  less  than  two  years  nor  longer  than  five 
years,  to  be  computed,  if  a  prisoner  in  the  penitentiary,  from  the  expiration 
of  the  term  of  imprisonment  and  labor  for  which  he  shall  have  been  pre- 
viously sentenced. 

Cobb,  810. 

§  336.  (§  331.)  Convict  witnesses  on  trial  for  mutiny.  On  the  trial 
of  a  convict  in  the  penitentiary  for  the  crime  of  mutiny,  any  other  prisoner 
or  convict,  not  included  in  the  same  indictment,  shall  be  a  competent  wit- 
ness, and  the  infamy  of  his  character  and  of  the  crime  of  which  he  has 
been  convicted  shall  be  exceptions  to  his  credit  only. 

Cobb,  840. 

§  323. 


ARTICLE  11. 
Appointment  of  Peace -Officers  and  Detectives. 

§  337.  (§  332.)  Appointment  of  peace-officers  and  detectives.     No 

sheriff,  mayor,  or  other  person  authorized  by  law  to  appoint  special  deputy- 
sheriffs,  constables,  marshals,  policemen,  or  other  peace-officers,  or  detectives, 
to  preserve  the  public  peace  or  detect  crime,  shall  appoint,  as  such  special 
deputy,  special  constable,  marshal,  policeman,  or  other  peace-officer  or  de- 
tective, any  person  who  is  not  a  citizen  of  this  State,  and  no  person  shall 
assume  or  exercise  such  functions,  powers,  duties,  or  privileges  incident  and 
belonging  to  the  office  of  special  deputy-sheriff,  special  constable,  marshal,  or 
policeman,  or  other  peace-officer  or  detective,  without  first  having  received 
his  appointment  in  writing  from  the  lawfully  constituted  authorities  of  the 
State. 

Acts  1890-1,  p.  220. 

Dc  facto  marshal  stands  upon  the  same       as  one   regularly  appointed.     121/580 
footing,  as   to  right   to   make   arrest,        (1)  (49  S.  E.  708). 

§  338.  (§  333.)  Acting  as  peace-officer  without  authority.  Any  per- 
son who  shall,  without  authority,  exercise  or  attempt  to  exercise  the  func- 
tions of,  or  hold  himself  out  to  any  one  as,  a  deputy-sheriff,  marshal,  police- 
man, constable,  or  other  peace-officer  or  detective  shall  be  guilty  of  a  misde- 
meanor:    Provided,    that    nothing    in  this    Article    shall  be  construed  to 
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•  Appointment  of  peace-officers  and  detectives. 

interfere  with  the  police  powers  granted  to  conductors  of  passenger-trains 
Nor  shall  this  and  the  preceding  section  apply  in  times  of  riot  or  unusual  dis- 
turbance, or  in  other  instances  provided  for  by  law. 

Acts  1890-1,  p.  220. 

§§  926,  362-365. 

§  339.  (§  334.)  Other  offenses  against  public  justice.  Any  other  of- 
fense against  public  justice,  not  in  this  Division  provided  for,  shall  be  a 
misdemeanor. 

Warrant,  refusal  by  officer  to  execute,       wise  indictable.    120/917  (13),  924  (48 
indictable   under   this   section;   person       S.  E.  383). 
interfering     with     such    officer,    like- 
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§  340 


Libel,  and  defamation  of  virtuous  female. 


NINTH  DIVISION. 


Crimes  Against  the  Public  Peace  and  Tranquillity. 


ARTICLE  1. 
Libel,  and  Defamation  of  Virtuous  Female. 

§  340.  (§  335.)  Libel  defined.  A  libel  is  a  malicious  defamation,  ex- 
pressed either  by  printing  or  writing,  or  signs,  pictures,  or  the  like,  tending 
to  blacken  the  memory  of  one  who  is  dead,  or  the  honesty,  virtue,  integrity, 
or  reputation  of  one  who  is  alive,  and  thereby  expose  him  to  public  hatred, 
contempt,  or  ridicule.  Every  person  convicted  of  this  offense  shall  be  pun- 
ished as  for  a  misdemeanor. 

Cobb,  812. 

§  4428,  et  seq.,  C  C. 


Author  of  libel,  person  presumed  to  be, 
who  is  proved  to  have  written  it,  un- 
less he    show    another  to    be  the  au- 
thor.    6/276  (4). 
Evidence   as   to   conversations   properly 
admitted     to    show    that    publication 
was  false,   though   the  defendant  was 
not  present  when  these  conversations 
took    place,    they    having    transpired 
prior  to  his  connection  with  the  mat- 
ter.   77/242  (5)   (3  S.  E.  320). 
Handwriting,  proof   of,   as   that   of   the 
defendant,  raises  presumption  that  he 
is  the  author  and  puts  upon  him  the 
burden    of    producing    another    com- 
poser.   6/276  (5). 
indictment     alleging     that    defamatory 
fatter   signed    by    another    was    pub- 
lished by  accused  need  not  allege  that 
*t  was  written  by  person  who  signed 
Jt-         4/15.      Allegation      that     matter 
tended  to  blacken  honesty,  etc.,  of  G. 
sufficient   to    charge    that   it   was    "of 
arvd    concerning"   G.     Id.     Indictment 
a"eging  that  libel  was  placed  in  a  situ- 
atl°n  where  it  might  easily  have  been 
s?er*    and    read    by    the    public  suffi- 
ciently    charges     publication.      6/276 
**)•     If  a  libel  import  on  its  face  de- 
^^ation  of  a  particular  person,  it  is 
^^ecessary     to     insert      innuendoes. 


6/276  (2).  There  may  be  conviction 
of  one  under  joint  indictment  and  ac- 
quittal of  other.  97/452  (4)  (25  S.  E. 
341).  Where  in  charging  the  publica- 
tion of  the  libel  the  word  "express" 
is  used  instead  of  the  word  "publish," 
the  indictment  is  not  subject  to  de- 
murrer, the  libel  alleged  being  set 
out  in  full.  6  App.  436  (1)  (65  S.  E. 
167). 

Justification,  defendant  may  show  in, 
that  writing  was  published  with  the 
bona  fide  purpose  of  protecting  legal 
rights.     4/15.     Court  should  not  have 

•  charged  the  law  as  to  justification  by 
proof  of  the  truth  of  the  alleged  li- 
belous matter,  there  being  no  effort 
to  prove  the  truth  of  the  statements 
made,  but  this  error  did  not  injuri- 
ously affect  the  defendant.  77/242 
(2)   (3  S.  E.  320). 

Libelous:  To  publish  of  one,  in  effect, 
that  he  is  a  drunkard,  a  cuckold,  and 
a  tory  is  libelous.  6/276.  The  charge 
against  a  real  estate  agent  that  he  had 
discriminated  against  negroes  on  ac- 
count of  their  race,  and  that  he  had 
caused  a  negro  tenant  to  lose  a  cer- 
tain location  and  sell  out  his  business 
at  a  loss  and  advising  colored  people 
to  rent  from  other  agents  and  "leave 
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Lilicl,  and  defamation  of  virtuous  female. 

this  old    skunk    to   stink    himself    to  that  there  was  malice,  new  trial   not 

death,"  imports  malice  and  is  libelous.  granted    on    ground    that    publicatioa 

77/242  (1)  (3  S.  E.  320).    Where  com-  was     not     shown     to     be     malicious, 

munication   does   not   charge   criminal  4/14   (3). 

offense  on  its  face,  and  it  is  a  ques-  Privileged:      Communications    to    secret 

tion   for   the    jr.ry    whether    such   of-  society,  if  made  in  good  faith  in  inves- 

fense    is    charged   by   innuendo,    error  tigation  and  trial  for  violation  of  by- 

for   court   to   instruct  jury   that   com-  laws,  are  privileged.     6   App.   436   (2) 

munication  is  libelous  per  se.     97/452  (65  S.  E.  167);  s.  c,  7  App.  407  (66  S. 

(7)    (25    S.    E.    341).      Question    as    to  E.    1038). 

whether    language    is    libelous    deter-  Publication  made  by  sending  only  one 

mined     by     jury     except     where    the  newspaper  into  a  county.     97/452  (6) 

language  used  imputes  a  crime  or  mis-  (25  S.  E.  341).     See  Indictment 

demeanor.     5  App.   332    (2)    (63    S.    E.  Read  to  jury,  libel  should  not  be,  until 

228).  defendant     has    had     opportunity     of 

Malice,  question  of  existence  of,  having  cross-examining     witiress     by     whom 

been  submitted  to  jury,  and  they  hav-  publication  was  proved.     4/14. 
ing    found,    upon    sufficient    evidence, 

§  341.  (§  336.)  Printer  a  witness.  In  all  prosecutions  under  the  pre- 
ceding section,  the  printer  or  publisher  of  a  newspaper,  handbill,  or  other 
publication  containing  the  offensive  or  criminal  matter  shall  be  a  competent 
witness;  and  if  such  printer  or  publisher  shall  refuse  to  testify  in  the  cause, 
or  to  give  up  the  real  name  of  the  author  or  person  authorizing  and  causing 
the  publication,  so  that  he  may  be  indicted,  then  such  printer  or  publisher 
shall  be  deemed  and  considered  the  author  himself,  and  be  indicted  and  pun- 
ished as  such;  and  may,  moreover,  be  punished  for  contempt  of  the  court, 
as  any  other  witness  refusing  to  testify. 

Cobb,  812. 

Applied.     77/243  (6)   (3  S.  E.  320). 

§  342.  (§  337.)  The  truth  in  evidence.  In  all  cases  of  indictment  for 
a  libel,  the  person  prosecuted  shall  be  allowed  to  give  the  truth  in  evi- 
dence. * 

Cobb,  812.    Const.,  Art  1,  §  2,  par.  1  (§  6382,  C.  C). 

§  343.  Defamation  of  a  virtuous  female.  Any  person  who  shall  will- 
fully or  falsely  utter  or  circulate  any  defamatory  words  or  statements  de- 
rogatory to  the  fair  fame  or  reputation  for  virtue  of  any  virtuous  female 
shall  be  guilty  of  a  misdemeanor:  Provided,  that  prosecutions  can  only  be 
instituted  by  grand  juries  by  bill  of  indictment:  Provided,  this  section  shall 
not  apply  to  privileged  communications  as  defined  in  section  4436  of  the  Civil 
Code. 

Acts  1909,  p.  189. 

§  378. 

§  343  (a).  Publication  of  name  or  identity  of  female  raped  or  as- 
saulted. [It  shall  be  unlawful  for  any  newbpaper  publisher,  or  any  other 
person  to  print  and  publish,  or  cause  to  be  printed  and  published  in  any  news- 
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■ 

Forcible  entry  and  forcible   detainer. 


paper,  magazine,  periodical  or  any  other  publication  published  in  the  State  of 
Georgia  the  name  or  identity  of  any  female  who  may  have  been  raped,  or 
upon  whom  an  assault  with  intent  to  commit  rape  may  have  been  made.] 
Acts  1911,  p.  179. 

§  343  (b).  Punishment.  [Any  person  or  corporation  violating  the  pro 
visions  of  the  preceding  section  shall,  upon  conviction,  be  punished  as  pre- 
scribed in  section  1065  of  this  Code.] 

Acts  1911,  p.  179. 


ARTICLE  2. 
Forcible  Entry  and  Forcible  Detainer. 

§  344.  (§  338.)  Forcible  entry.  Forcible  entry  is  the  violently  taking 
possession  of  lands  and  tenements  with  menaces,  force  and  arms,  and  with- 
out authority  of  law. 

Cobb,  812. 

§  5404,  C.  C. 

Actual  violence  or  terror  must  accom-  99/692  (2)   (26  S.  E.  496);  see  74/816; 

pany   entry;    breaking,    in   absence   of  10  App.  664,  665  (73  S.  E.  1079).     In- 

owner    of    vacant    house,    insufficient.  dictment  describing  offense  practically 

99/692  (1)  (26  S    E.  49C).  in  language  of  Code,  sufficient.    24/191. 

Charge  in  language  of  section,  upheld.  Legal  process,  one  who,  in  good  faith, 

35/100.  enters  under,  not  guilty,  though  proc- 

Civil   proceeding,    definition    here    con-  ess   defective   in    some   particular   not 

tained  is  applicable  to.  116/754  (42  S.  shown  on  its  face.     61/496. 

E.   1005).     See   §   5395   et   seq.,    Civil  Menaces,    as    well    as    force    and  arms, 

Code,  and  notes.  make  the  offense.     74/816. 

Force,  if  accused  displays  such,  as  rea-  Re-entry  of  tenant,  displacing  would-be 

sonably  deters  owner  from  maintain-  tenant,   but   displaying   no   threats   or 

ing  his  possession,  he  is  guilty.    4/196;  menaces  or  weapons,  would  not  war- 

54/516;  84/669  (11  S.  E.  500).     See  Re-  rant  conviction.     76/25. 

sistance.  Resistance  by  party  in  possession  until 

Indictment  may  charge  detainer  and  he  is  assaulted,  not  necessary  to  con- 
entry  in  same  count,  but  both  must  stitute  forcible  entry.  120/488  (2)  (48 
be    proved  if    they    are    so    charged.  S.  E.  149). 

§  345.  (§  339.)  Forcible  detainer.  Forcible  detainer  is  the  violently 
keeping  possession  of  lands  and  tenements  with  menaces,  force  and  arms, 
and  without  authority  of  law. 

Cobb,  812. 

Civil    proceeding,    definition    here    con-  Fear   of    physical     violence    from    pre- 

tained  applicable  to.    116/754  (42  S.  E.  vious  conduct  of  wrongdoer  will  make 

1005).    See  §  5395  et  seq.,  Civil  Code,  offense  of  forcible  detainer,  though  no 

and  notes.  actual    assault    made;    only'  show    of 

Defending  suit  at  law   for   the  posses-  force  necessary.     124/91   (2)  (52  S.  E. 

sion,  does   not  amount  to  a   forcible  147). 

detainer.     43/438.  Indictment  charging  entry  and  detainer 
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Carrying   concealed   weapons;    carrying  weapons   to   courts,   etc. 

in   one  count:     See  §  344,  catchword  of  term  before  crime  of  forcible  de- 
Indictment  tainer,  instituted  by  prosecutor,  irrel- 
Landlord   need   not   have   actual   occu-  (52  S.  E.  147). 
pancy  after  tenant's  departure  at  end 

§  346.  (§  340.)   Punishment  for  forcible  entry  or  detainer.     Any 

person  who  shall  be  guilty  of  a  forcible  entry,  or  a  forcible  detainer,  or  both, 
shall  be  punished  as  for  a  misdemeanor ;  and  the  court  before  whom  the  con- 
viction takes  place  shall  cause  restitution  of  possession  of  the  premises  to  be 
made  to  the  party  aggrieved.  If  the  party  forcibly  detaining  lands  and  tene- 
ments, or  those  under  whom  he  claims,  shall  have  been  in  peaceable  posses- 
sion of  the  same  for  the  space  of  three  years  or  more,  immediately  preceding 
the  filing  of  the  complaint,  he  shall  not  be  subject  to  the  penalties  of  this  sec- 
tion, nor  shall  the  restitution  of  possession  be  made.  The  only  questions  to 
be  submitted  to  and  determined  by  the  jury  in  trials  for  forcible  entry,  or 
forcible  detainer,  shall  be  the  possession  and  the  force,  without  regard  to  the 
merits  of  the  title  on  either  side. 

Cobb,  812-813.     Acts  1895,  p.  63. 

§§  5398-5405,   C.  C. 

Chain-gang  sentence  for  a  violation  of  see  74/816;  10-  App.  664,  665  (73  S.  E. 

section  345  is  legal  since  the  adoption  1079). 

by  the   legislature  of  section   1039  of  Pendency  of  civil  action  for  forcible  de- 

the  Penal  Code  of  1895   (section  1065  tainer,  instituted  by  prosecutor,  irrel- 

of  this  Code).     115/567   (2)    (41  S.   E.  evant.     105/657   (2)    (31  S.  E.  576). 

1000).  Verdict  may  be  for  both  offenses  under 

Indictment    may    charge    both    forcible  indictment  charging  both,  though  evi- 

entry    and    forcible    detainer    in  same  dence     must    warrant     such     verdict 

count   but,   if  charged,   both  must   be  74/816. 

proved.      99/692    (2)    (26    S.    E.    496); 


ARTICLE  3. 


Carrying  Concealed  Weapons;  Carrying  Weapons  to  Courts,  Elec- 
tion Grounds,  etc. ;  Carrying  Pistols  without  License ;  Pointing 
Weapon  at  Another;  and  Furnishing  Weapons  to  Minors. 

§  347".  (§  341.)  Carrying  concealed  weapons.  Any  person  having 
or  carrying  about  his  person,  unless  in  an  open  manner  and  fully  exposed  to 
view,  any  kind  of  metal  knucks,  pistol,  dirk,  sword  in  a  cane,  spear,  bowie- 
knife  or  any  other  kind  of  knives  manufactured  and  sold  for  the  purpose 
of  offense  and  defense,  shall  be  guilty  of  a  misdemeanor* 

Cobb,  848,  849.     Acts  1882-3,  p.  48.     1898,  p.  60. 

Basket:    See  Charge,  Concealed.  pistol"    intimates   that   the    defendant 

Charge  that  "if  the  pistol  was   carried  had   a   pistol   in   his   possession,   and, 

so     exposed    to    view    that    it    could  where  this  fact  is  in  issue  before  the 

readily  be  seen  and  recognized  as  a  jury,  such  charge  requires  new  trial 
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Carrying  concealed   weapons;   carrying  weapons   to   courts,   etc. 


3  App.  626  (1)  (58  S.  E.  1063).  Charge 
as  to  carrying  pistol  in  basket  omit- 
ting to  state  that  pistol  must  be  con- 
cealed was  error.     6  App.  533   (65   S. 
E.  354). 
Church,     carrying     pistol    to,    different 
from    offense    of    carrying   concealed 
weapon.     4  App.  845  (62  S.  E.  561). 
Concealed,  weapon  is,  if  carried  in  bas- 
ket   or   bag   and   not   for   purpose   of 
transportation  alone.    86/255  (12  S.  E. 
361).     Or   in   a   sack   under   the   arm. 
6   App.    18    (1)     (64    S.    E.  111).     Or 
wrapped  in  bundle  and  carried  merely 
for   transportation.      126/89    (1-b)    (54 
S.    E.    809).      Defendant    guilty   if   he 
transported  pistol  from  repair  shop  at 
request  of  owner.     99/253   (1)    (25   S. 
E.  624).     If  weapon  is  concealed  but 
for     a     moment,     offense     complete. 
75/882;     46/292.       Satchel     containing 
concealed  pistol,  with  a  strap  resting 
upon  shoulder  of  accused  while  a  pas- 
senger   in    a    railway    car,    warranted 
conviction.      105/633    (32    S.    E.    155). 
Pistol  was  not  concealed  if  sufficiently 
exposed   to  enable  witness  to   recog- 
nize it  as  a  pistol.     114/539  (3)   (40  5. 
E.  733).     Carrying  pistol  in  pocket  in 
such  a  manner  that  those  standing  in 
full  view  cannot  see  it,  violates  this 
section.    2  App.  417  (1)  (58  S.  E.  549). 
See  Charge. 
Evidence   presenting     conflict     between 
positive  and   negative   testimony,    the 
positive   pointing    directly    to    defend- 
ant's guilt,  conviction  upheld.     12/213. 
Evidence  that  weapon  carried  openly 
at  another  time,  not  in  conflict  with 
testimony  that  defendant  later  carried 
it  concealed.     61/481.     Evidence  as  to 
general    habit     of    accused    to    carry 
weapon  openly,  not  admissible.  36/242; 
106/H2    (32      S.    E.    %18).       Evidence 
that    accused     had     a    pistol     in     his 
Pocket,  but  that  witness  did  not  see  it, 
"is  recognition  of  it  as  a  pistol  being 
derived  from  the  shape  of  the  object, 
n°t  authorize  conviction.     114/538  (2) 
(^  S.  E.  733).     Evidence  conflicting 
as  to  concealment,  refusal  of  new  trial 
not  reversed.     122/143    (50   S.   E.   66). 
Evidence    that    concealed    pistol    was 
exposed  to  view  by  reason  of  the  de- 
fendant's leaning   over   so  as   to   dis- 
close it  in  the  bosom  of  his  overalls, 
supported  conviction.     7   App.   33   (65 
s-  E.  1097).    Evidence  that  defendant 


approached  witnesses  with  a  pistol, 
that  he  concealed  the  pistol  in  his 
pocket  until  he  was  almost  within 
their  presence,  when  he  took  it  from 
his  pocket,  warranted  conviction.  8 
App.  32,  33  (68  S.  E.  457).  See  Pur- 
pose. Evidence  secured  by  search  of 
prisoner:  See  notes  to  §  1037  (3), 
catchword  Search. 

Exposed  to  view,  means  so  exposed  as 
that  weapon  could  readily  be  seen  and 
recognized.  1/243;  32/225,  292.  The 
expression  does  not  mean  necessarily 
that  one  meeting  accused  could  see 
pistol;  error  so  to  charge.  114/538 
(40  S.   E.   733). 

Habit:    See  Evidence. 

Home,  carrying  concealed  pistol  within 
limits  of,  is  within  statute.  114/60  (1) 
(39  S.  E.  873). 

Indictment  need  not  allege  that  metal 
knucks  were  manufactured  and  sold 
for  "offense  and  defense."  121/144  (2) 
(48  S.  E.  966).  Two  indictments 
charging  offenses  on  different  dates  in 
presence  of  different  persons,  prima 
facie  charge  separate  offenses.  119/964 
(1)   (47  S.  E.  567). 

Metal  knucks:  Amending  Act  of  1898, 
p.  60,  inserting  "kind  of  metal  knucks," 
constitutional.  128/55  (57  S.  E.  90); 
1  App.  697,  698  (57  S.  E.  90).  See  In- 
dictment. 

Place  to  place,  carrying  from,  in  pres- 
ence of  different  persons  constitutes 
but  one  offense,  but  when  continuity 
broken,  offense  is  ended  and  conceal- 
ment again  is  new  offense.  119/964 
(3)    (47  S.  E.  567). 

Purpose  in  carrying  weapon  concealed, 
not  material.  94/774  (21  S.  E.  992); 
126/89  (1-a)  (54  S.  E.  809).  Evidence 
to  show  purpose,  inadmissible.  46/292. 
Though  weapon  carried  as  precaution 
for  self-defense  after  life  was  threat- 
ened, no  excuse.  72/211.  See  Con- 
cealed. 

Search,  as  to  admissibility  of  evidence 
disclosed  by,  see  notes  to  §  1037  (3), 
catchword  Search. 

Self-defense:    See  Purpose. 

Sentence  of  $200  fine  or  twelve  months 
in  chain-gang,  not  excessive.     65/303. 

Threats:     See  Purpose. 

Transportation:    See  Charge,  Concealed. 

Weapon,  though  disabled,  accused  still 
guilty  if  he  carried  it  concealed. 
61/417;  94/772  (21  S.  E.  992). 
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§  348.  (§  342.)  Carrying  of  deadly  weapons  at  courts,  etc.  Who- 
ever shall  carry  about  his  person  any  dirk,  bowie-knife,  pistol  or  revolver, 
or  any  kind  of  deadly  weapon,  to  or  while  at  a  court  of  justice  or  an  elec- 
tion ground  or  precinct,  or  any  place  of  public  worship,  or  any  other  public 
gathering  in  this  State,  except  militia  muster  grounds,  shall  be  punished  as 
for  a  misdemeanor.  This  section  shall  not  apply  to  a  sheriff,  deputy  sheriff, 
coroner,  constable,  marshal,  policeman,  or  other  arresting  officer,  or  their 
posse,  acting  in  the  discharge  of  their  official  duties. 

Acts  1870,  p.  421.     1878-9,  p.  64.     1895,  p.  63.     1909,  p.  90. 

Accessible  place,  where  accused  carried  the     426th    district,    Georgia    militia." 

deadly  weapon  to,  knowing  that  public  53/472.     Indictment  charging  carrying 

gathering    would    take    place    nearby,  pistol     to    "mayor's    court,"    sufficient 

and  he  went  to  such  place  while  the  where  act  creating  court  did  not  des- 

gathering     was    in    progress    and    se-  ignate   it  by  name  but  provided  that 

cured  the  weapon  and  carried  it  about  mayor    should    preside.      100/264    (1) 

his  person  into  the  gathering,  he  was  (28  S.  E.  38).    Indictment  need  not  al- 

guilty.   123/566   (3)    (51   S.  E.  636).  lege   that   accused   did   not   belong  to 

After    arriving    at    public    gathering,    if  class  excepted  in  statute.     116/847  (43 

one  then  comes  into  possession  of  pis-  S.  E.  256);   12  App.  81   (2)    (76  S.   E. 

tol,    he    is    not    indictable    under    this  784). 

section.    115/582  (41  S.  E.  992).  Mayor's  court:     See  Indictment 

Barbecue  on  the  Fourth  of  July,  where  Place  of  public  worship,  not  necessarily 

four   hundred   people   assembled,   is   a  a  church,  but  any  place  where  public 

"public    gathering."     123/566    (2)    (51  worship    is   going   on;    indictment   al- 

S.  E.  636).  leging    carrying    pistol    to    "place    of 

Concealed  weapon,  carrying  of,  different  public  worship"  and  locating  place  by 

offense  from  that  of  carrying  pistol  to  name,  sufficient.    1  App.  313  (1,  2)  (57 

church.     4  App.  845  (62  S.  E.  561).  S.  E.  999). 

Constitutional,   section   is.     53/472.  Possession  of  pistol   obtained  while  at 

Indictment  sufficient  which  alleges  that  place  of  worship,  not  sustain   charge 

the  carrying  was  "to  and  at  a  court  of     carrying     pistol     to     such     place, 

of  justice,  then  in  session,  in  and  for  119/805  (47  S.  E.  175). 

§  348  (a).  Carrying  pistols  without  license.  [It  shall  be  unlawful  for 
any  person  to  have  or  carry  about  his  person,  in  any  county  in  the  State  of 
Georgia,  any  pistol  or  revolver  without  first  taking  out  a  license  from  the 
ordinary  of  the  respective  counties  in  which  the  party  resides,  before  such 
person  shall  be  at  liberty  to  carry  around  with  him  on  Tiis  person,  or  to  have 
in  his  manual  possession  outside  of  his  own  home  or  place  of  business :  Pro- 
vided that  nothing  in  this  law  shall  be  construed  to  alter,  affect  or  amend 
any  laws  now  in  force  in  this  State  relative  to  the  carrying  of  concealed  weap- 
ons on  or  about  one's  person,  and  provided  further,  that  this  shall  not  apply 
to  sheriffs,  deputy  sheriffs,  marshals,  or  other  arresting  officers  of  this  State 
or  United  States,  who  are  now  allowed,  by  law,  to  carry  revolvers;  nor  to 
any  of  the  militia  of  said  State  while  in  service  or  upon  duty;  nor  to  any 
students  of  military  colleges  or  schools  when  they  are  in  the  discharge  of 
their  duty  at  such  colleges.] 

Acts    1910,  p.    134. 
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Constitutionality:     Sections   348   (a)-348 

(d),  not  violative  of  provision  of  State 

Constitution  as  to  right  of  the  people 

to  bear  arms  (§  6378,  Civil  Code)  (one 

dissenting).     137/1  (1)  (72  S.  E.  260); 

s.  c,  9  App.  855  (72  S.  E.  436);  10  App. 

13    (72    S.    E.    600),   23    (72    S.    E.    510), 

122  (72  S.  E.  935),  128   (72  S.  E.  927); 

see   13   App.    301,   302    (79    S.    E.    94). 

Nor   of   similar   provision   of   Federal 

Constitution  (§  6685,  Civil  Code).    Id., 

1  (2). 
Construction  of  this   statute   should   be 

reasonable.     12  App.  427  (1)  (77  S.  E. 

371);  13  Af>p.  301  (2)   (79  S.  E.  94). 
Cropper,    dwelling    of    landlord    is    not 

place  of  business  of.     10  App.  451  (73 

S.  E.  551).    See  Farm. 
Evidence   to   show  possession   of  pistol 

may  be  circumstantial.    12  App.  84  (1) 

(76  S.  E.  785). 
Examination  of  pistol  with  a  view  to  its 

purchase,     permissible.       Statute     not 

violated  where  one  who  had  pistol  in 

his    hand    only    for    examination    was 

temporarily  called  aside  by  some  one 

wishing  to  speak  to  him.    12  App.  427 

(2,  3)    (77  S.    E.  371). 
Farm:    Home  and  place  of  business  of 

farmer  are  the  house  where  he  re- 
sides, and  his  farm.  It  is  not  a  vio- 
lation of  the  statute  for  a  farm  over- 
seer  to    carry    on    the    farm   a    pistol 

fully  exposed  to  view,  though  he  has 

no    license.      12    App.    425    (76    S.  E. 

103,  991).  Where  farm  laborer  car- 
ried   pistol     between    his    employees 

residence  and  the  house  occupied  by 

himself  and  his  wife,  which  was  also 

upon  the  plantation,  he  was  not  guilty. 

12  App.  479  (77  S.  E.  653).    Testimony 

showing  that  accused  had  pistol  on  a 

farm  where  he  lived  and  worked,  and 

which     he    owned    in    common    with 

others,    conviction    unauthorized.      12 

App.  483  (77  S.  E.  653).    See  Cropper. 
Father  carrying  pistol  to  his  home,  on 

taking  it  away  from  his  son,  to  pre- 
vent    the    son    from    having    it,    was 

guilty.    11  App.  722  (75  S.  E.  1135). 
Finding  pistol  in  road  and   carrying  it 

§  348  (b).  License,  how  obtained.  [The  ordinary  of  the  respective 
counties  of  this  State  in  which  the  applicant  resides  may  grant  such  license, 
either  in  term  time  or  during  vacation,  upon  the  application  of  party  or 
person  desiring  to  apply  for  such  license;  provided  applicant  shall  be  at  least 
eighteen  years  old  or  over,  and  shall  give  a  bond  payable  to  the  Governor  of 


to  one's  home  for  safe-keeping  until 
called  for  by  owner  not  violation  of 
the  section.  13  App.  301  (4)  (79  S. 
E.  94). 

Indictment:  The  second  proviso  of  the 
section  is  not  part  of  the  definition 
of  the  offense  and  need  not  be  nega- 
tived by  the  indictment.  The  excep- 
tion in  the  proviso  is  matter  of  de- 
fense. 12  App.  81  (1)  (76  S.  E.  784), 
363    (77   S.   E.    188). 

Intention  as  ingredient  of  the  crime.  13 
App.  301  (2)  (79  S.  E.  94). 

Ownership  of  pistol  is  immaterial,  ex- 
cept in 'so  far  as  the  circumstance  of 
ownership  may  tend  to  illustrate  the 
guilt  or  innocence  of  the  defendant. 
12  App.  706  (2)   (78  S.  E.  270). 

Prima  facie  case  is  made  out  when  the 
State  proves  that  the  accused  carried 
a  pistol  on  his  person  or  had  manual 
possession  of  a  pistol  not  at  his  home 
or  place  of  business,  and  burden  is 
then  upon  accused  to  show  that  he 
had  a  license.  12  App.  81  (3)  (76  S.  E. 
784),  84  (2)  (76  S.  E.  785),  557  (77  S. 
E.  829). 

Public  road:  Possession  of  pistol  by 
one  on  public  road  violates  law.  10 
App.  451   (73  S.  E.  617). 

Purchase:    See  Examination. 

Returning  pistol  to  owner  who  had  left 
it  at  his  house,  that  accused  was,  is 
no  defense.  10  App.  451  (73  S.  E. 
617). 

Suddenly  acquiring  possession  of  a  pis- 
tol for  purpose  of  defending  one's  self 
not  a  violation  of  the  statute.  12  App. 
84,  85  (76  S.  E.  785);  see  13  App.  140 
(78   S.   E,  866). 

Temporary,  that  possession  was,  only, 
no  defense.  10  App.  451  (73  S.  E. 
617).  The  terms  of  the  statute  in- 
volve the  idea  of  a  duration,  for  some 
appreciable  time  at  least,  of  the  pos- 
session of  a  pistol,  and  the  kindred 
idea  that  this  possession  is  with  the 
intent  of  carrying  the  weapon  to  some 
other  place.  12  App.  427  (77  S.  E. 
371). 
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the  State  in  the  sum  of  one  hundred  dollars,  conditioned  upon  the  proper 
and  legitimate  use  of  said  weapon  with  a  surety  approved  by  the  ordinary 
of  said  county,  and  the  ordinary  granting  the  license  shall  keep  a  record  of 
the  name  of  the  person  taking  out  such  license,  the  name  of  the  maker  of  the 
fire-arm  to  be  carried,  and  the  caliber  and  number  of  the  same.] 
Acts   1910,  pp.  134,  135. 


Minor  under  18  years  of  age  cannot  le- 
gally have  pistol  or  revolver  about 
the  person,  either  with  or  without  li- 


cense. 10  App.  128  (72  S.  E.  927). 
Policy  of  the  State  with  reference  to 
minors.     Id. 


§  348  (c).  Pee  for  license.  [The  person  making  such  application  and 
to  whom  such  license  is  granted,  shall  pay  to  the  ordinary  for  granting  said 
license  the  sum  of  fifty  cents,  which  license  shall  cover  a  period  of  three  years 
from  date  of  granting  same.] 

Aets  1910,  pp.  134,  135. 

§  348  (d).  Punishment.  [Any  person  violating  any  of  the  provisions 
of  the  three  preceding  sections  shall  be  punished  as  for  a  misdemeanor,  as 
prescribed  in  section  1065  of  this  Code.] 

Acts  1910,  pp.  134,  135. 

§  349.  (§  343.)  Pointing  weapon  at  another.  Any  person  who  shall 
intentionally  point  or  aim  a  gun  or  pistol,  whether  loaded  or  unloaded,  at 
another,  not  in  a  sham  battle  by  the  military,  and  not  in  self-defense,  or  in 
defense  of  habitation,  property,  or  person,  or  other  instances  standing  upon 
like  footing  of  reason  and  justice,  shall  be  guilty  of  a  misdemeanor. 

Acts  1880-1,  p.  151. 


Abusive  language:  See  Opprobrious 
words. 

Aiming  weapon  at  another  is  to  point 
it  intentionally.  6  App.  805  (2)  (65  S. 
E.  812). 

Arresting  officer  violates  this  section 
when  pointing  pistol  is  not  in  self- 
defense  or  defense  of  habitation,  prop- 
erty, or  person,  and  not  done  to  ac- 
complish arrest.  9  App.  227  (70  S.  E. 
969). 

Assault  with  intent  to  murder  by  point- 
ing gun  may  include  offense  of  point- 
ing and  aiming  gun.  6  App.  208  (64 
S.  E.  709).     See  Intention. 

Disorderly  conduct  being  charged  in 
violation  of  city  ordinance,  no  defense 
that  pointing  pistol  at  another  was 
charged  as  one  of  the  acts  of  disor- 
derly conduct  and  that  such  action  is 
a  State  offense  not  punishable  by  mu- 
nicipal court.  2  App.  731  (1)  (59  S.  E. 
20). 


Evidence  showing  that  defendant 
pointed  pistol  at  policeman  warranted 
conviction,  though  it  appeared  that 
policeman  struck  defendant  twice  on 
the  head  before  the  pistol  was  pointed, 
it  also  appearing  that  defendant  was 
getting  the  pistol  out  of  his  hip  pocket 
before  the  policeman  struck  the  first 
blow,  and  that  he  had  the  weapon  in 
his  hand  before  the  second  blow  was 
struck.     10  App.  38  (3)   (72  S.  E.  520). 

Indictment  which  failed  to  charge  that 
pistol  was  intentionally  pointed  was 
fatally  defective.  121/141  (48  S.  E. 
908).  Intentional  pointing  need  not 
be  expressly  charged  if  language  used 
raises  no  other  implication  than  that 
act  was  intentional.  6  App.  208  (64  5. 
E.  709).  Indictment  charging  the 
pointing  of  a  pistol  at  two  named  in- 
dividuals is  not  supported  by  proof 
that  the  pistol  was  pointed  at  one  of 
the  individuals  named  and  at  a  third 
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person.    11  App.  128  (74  S.  E.  852). 

Intention  to  shoot  not  essential.  114/449 
(2)  (40  S.  E.  259).  Charge  of  court 
omitted  the  word  "intentionally"  em- 
ployed in  this  section:  but  State's  evi- 
dence established  that  the  weapon 
was  deliberately  pointed  and  fired  and 
the  jury  evidently  accepted  the  theory 
of  the  State.  133/435,  438  (66  S.  E. 
251).  Intentional  character  of  act 
emphasized  in  first  part  of  charge,  its 
omission  in  later  portion  not  cause  for 
new  trial.  114/449  (1)  (40  S.  E.  259). 
Intentional  pointing  of  pistol,  whether 
loaded  or  unloaded,  is  a  misdemeanor; 
but  if  pointing  was  done  playfully,  or 
was  accompanied  by  the  declaration 
that  there  was  no  intention  to  shoot 
and  by  a  disclaimer  of  any  criminal 
intent,  it  would  not  amount  to  a  crim- 
inal assault.  4  App.  167,  169  (60  S.  E. 
1033).  Intention  of  defendant,  under 
the  definition  of  this  offense,  is  wholly 
immaterial;  defendant  is  equally 
guilty  whether  he  pointed  pistol  with 
a  good  or  a  bad  motive.  6  App.  439, 
441  (65  S.  E.  162).  One  pointing  pis- 
tol must  have  intention,  but  such  in- 
tention may  be  inferred  from  the  cir- 
cumstances surrounding  the  pointing. 
8  App.  705  (1)  (70  S.  E.  53).  See 
Aiming  weapon,  Indictment,  Self-de- 
fense. 

Involuntary  manslaughter,  where  one 
kills  another  by  intentionally  point- 
ing pistol  and  snapping  it,  thinking  it 
unloaded.  9  App.  865  (1)  (72  S.  E. 
440). 

Municipal  ordinance:  See  Disorderly 
conduct. 

Opprobrious  words  not  justify  pointing 
gun  at  another.     98/127  (1)   (26  S.  E. 


475),  Nor  will  the  \ise  of  abusive  lan- 
guage.    114/449   (3)    (40  S.  E.  259). 

Self-defense:  Where  defendant  re- 
quested a  charge  that  "if  the  weapon 
was  pointed  by  the  defendant  as  he 
was  raising  his  hand  to  shield  him- 
self from  a  blow  or  to  prevent  him- 
self from  being  struck,  not  with  the 
intention  of  pointing  it  as  charged, 
he  would  not  be  guilty,"  and  the  court 
charged  that  jury  must  find  an  inten- 
tional pointing  of  the  weapon,  the 
request  was  sufficiently  covered.  10 
App.  38  (2)  (72  S.  E.  520).  See  Evi- 
dence. 

Verdict  of  guilty  of  pointing  a  pistol  at 
(the  person  mentioned  in  the  indict- 
ment) "not  in  his  own  defence,"  is 
sufficient  without  embracing  the 
whole  of  the  statutory  phrase,  "not  in 
a  sham  battle  by  the  military,  and  not 
in  self-defense,  or  in  defense  of  habi- 
tation, property  or  person,  or  other 
instances  standing  upon  like  footing 
of  reason  and  justice."  92/470  (1)  (17 
S.  E.  693).  On  an  indictment  charg- 
ing assault  with  intent  to  murder  by 
pointing,  aiming,  directing,  shooting 
off  and  discharging  a  loaded  pistol  at 
another,  there  may  be  a  conviction  of 
the  minor  offence  of  pointing  a  pistol 
at  another.  Id.  Under  an  indict- 
ment for  assault  with  intent  to  mur- 
der by  shooting,  willfully  and  felo- 
niously, with  a  loaded  pistol,  the 
verdict,  finding  defendant  guilty  of 
shooting,  not  in  his  own  defense,  is 
not  void  for  uncertainty,  and  that  judg- 
ment may,  by  reference  to  the  indict- 
ment, be  entered  upon  it  for  shooting, 
not  in  his  own  defense,  and  without 
justification.     51/144. 


§  350.  (§  344.)  Furnishing  weapons  to  minors.  If  any  person  shall 
knowingly  sell  or  furnish  any  minor  with  a  pistol,  dirk,  bowie-knife,  or 
sword-cane,  he  shall  be  guilty  of  a  misdemeanor.  Nothing  herein  contained 
shall  be  construed  as  forbidding  the  furnishing  of  such  weapons  under  cir- 
cumstances justifying  their  use  in  defending  life,  limb,  or  property. 

Acts  1876,  p.  112. 


Toy    pistol,    furnishing    of,    not  within 
purview   of    this   section;   question   as 


to  whether  pistol  is  toy  for  the  jury. 
5  App.  336  (63  S.  E.  250). 
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ARTICLE  4. 

Preservation  of  Order  at  Parades. 

§  351.  (§  345.)  Commanding  officer  may  arrest  disturbers.  The  of- 
ficer commanding  any  detachment,  company,  or  battalion  at  any  parade,  or 
during  the  performance  of  any  other  duty  ordered  by  proper  authority,  shall 
have  authority  to  arrest  and  place  under  confinement,  during  the  continuance 
of  such  duty,  any  person  who  shall  in  any  way  willfully  disturb  or  interrupt 
the  peaceable  and  orderly  proceedings  of  such  detachment,  company,  or 
battalion,  and  such  person  shall,  moreover,  be  guilty  of  a  misdemeanor. 

Acts   1878-9,  p.   110.     1895,  p.   63. 

Authorized    by    law,   to   justify   arrest,  99/16  (2,  3)   (26  S.  E.  742). 

must  appear  that  parade  was.     99/16  Sufficiency  of  provocation,  question  for 

(1)  (26  S.  E.  742).  jury;  error  to  charge  that  any  provo- 

Policeman  may  also  arrest  without  war-  cation  will  justify.     99/20   (2)    (25   S. 

rant;    burden    on    him    to  show  that  E.  609). 

parade    was    one   authorized    by    law. 

§  352.  (§  346.)  Interfering  with  officer  or  soldier  on  duty.  If  a  by- 
stander, or  person  not  connected  with  the  military,  shall  molest,  interrupt, 
or  insult  any  officer  or  soldier,  while  on  duty,  at  any  muster  or  parade,  he 
shall  be  guilty  of  a  misdemeanor,  and  the  commanding  officer,  where  such 
offense  may  happen,  shall  have  power  to  confine  such  person  under  guard 
until  the  close  of  such  parade  or  muster. 

Cobb,  743.     Acts  1895,  p.  63. 

§  353.  (§  347.)  Commander  may  confine  person  disturbing  military. 

The  commanders  of  companies,  battalions,  regiments,  brigades,  or  divisions, 
when  on  duty  with  their  respective  commands  or  parts  thereof,  shall  have 
power,  in  their  discretion,  to  arrest  and  confine,  not  exceeding  the  period 
for  which  they  were  on  duty,  any  person  who  shall,  upon  or  near  any  pa- 
rade ground,  field,  public  highway,  or  any  other  place  occupied  by  any  portion 
of  the  military  force  under  arms,  by.  means  of  ludicrous  disguise,  dress, 
arms,  and  instruments,  noise  or  other  means,  disturb  the  peaceable  and  or- 
derly proceedings  of  those  under  arms,  and  such  offender  shall  be  guilty  of 
a  misdemeanor. 
Acts  1895,  p.  63. 


ARTICLE  5. 
Duelling. 


§  354.  (§  348.)  Duelling.    If  any  person  shall  deliberately  challenge,  by 
word  or  writing,  the  person  of  another,  to  fight  with  sword,  pistol,  or  other 
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deadly  weapon,  or  if  any  person  so  challenged  shall  accept  the  challenge, 
the  person  so  giving,  or  sending,  or  accepting  such  challenge  shall  be  pun- 
ished by  imprisonment  and  labor  in  the  penitentiary  for  not  less  than  one 
year  nor  longer  than  two  years. 
Cobb,  811.     Acts  1895,  p.  63. 

§  355.  (§  349.)  Seconds,  same  punishment.  If  any  person  shall 
knowingly  and  willfully  carry  and  deliver  any  written  or  printed  challenge, 
or  verbally  deliver  any  message  or  challenge  to  another,  to  fight  with  sword, 
pistol,  or  other  deadly  weapon,  or  shall  consent  to  be  a  second  in  any  such 
duel  or  combat,  he  shall  be  punished  as  prescribed  in  the  preceding  sec- 
tion. 

Cobb,  811. 

Jurisdiction   of  offense  in   this   State  if       State.    58/332. 
consent  to  act  as  second  given  in  this 

§  356.  (§  350.)  Fighting  a  duel.  If  any  person  shall  be  engaged  in 
the  act  of  fighting  a  duel,  with  sword,  pistol,  or  other  deadly  weapon,  either 
as  principal  or  second,  he  shall  be  punished  by  imprisonment  and  labor  in  the 
penitentiary  for  not  less  than  four  years  nor  longer  than  eight  years :  Pro- 
vided, that  if  death  should  ensue  from  such  duel,  then  all  the  parties,  both 
principals  and  seconds,  shall  be  guilty  of  murder,  and  suffer  the  punish- 
ment of  death;  but  the  punishment  may  be  commuted  in  conformity  with 
the  provisions  of  section  63  of  this  Code. 

Cobb,  811. 

Agreement  to  fight  with  deadly  weap-  and   without    fresh   cause   of   quarrel, 

ons  at  a  certain  time  and  place,  kill-  constitutes   murder.     125/753    (2)    (54 

ing   in   chance   meeting   between    the  S.  E.  683). 
parties,    before    the    time    appointed, 

§  357.  (§  351.)  Officers  knowing  and  not  preventing  duels.  If  any 
justice,  or  other  public  officer  bound  to  preserve  the  public  peace,  shall  have 
knowledge  of  an  intention  in  any  person  or  persons  to  fight  with  any  deadly 
weapon,  and  shall  not  use  and  exert  his  official  authority  to  arrest  the  par- 
ties and  prevent  the  duel,  by  binding  them  over  to  keep  the  peace  toward 
each  other,  such  officer  shall,  on  conviction,  be  dismissed  from  office. 

Cobb,  811. 

§  35*.  (§  352.)  Proclaiming  as  a  "coward,"  etc.,  in  print.  If  any 
person  shall,  in  any  newspaper  or  handbill,  written  or  printed,  publish  or 
proclaim  any  other  person  as  a  coward,  or  use  any  other  opprobrious  and 
abusive  language  for  not  accepting  a  challenge  or  fighting  a  duel,  he  shall  be 
guilty  of  a  misdemeanor, 

Cobb,  812. 
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ARTICLE  6. 
Unlawful  Assemblies,  Riots,  and  Affrays. 

§  359.  (§  353.)  Unlawful  assemblies.  If  two  or  more  persons  assem- 
ble for  the  purpose  of  disturbing  the  public  peace,  or  committing  any  unlaw- 
ful act,  and  do  not  disperse  on  being  commanded  to  do  so  by  a  judge,  jus- 
tice, sheriff,  constable,  coroner,  or  other  peace-officer,  such  persons  shall 
be  guilty  of  a  misdemeanor. 

Cobb,  810. 

§  360.  (§  354.)  Eiot.  If  two  or  more  persons  do  an  unlawful  act  of 
violence,  or  any  other  act  in  a  violent  and  tumultuous  manner,  they  shall  be 
guilty  of  a  riot,  and  be  punished  ?.s  for  a  misdemeanor. 

Cobb,  811.     Acts  1865-6,  p.  233. 


Charge  defining  riot  in  the  language  of 
this  section,  in  lieu  of  the  common 
law  definition,  is  not  error.  66/656. 
Charge  of  court  need  not  define  riot 
where  only  one  defendant  is  on  trial 
for  assault  with  intent  to  murder. 
84/674  (3)    (11  S.   E.  544). 

Common  intent  and  concert  of  action  in 
the  furtherance  of  such  intent  are  the 
essential  elements  of  this  offense. 
30/27;  100/787  (28  S.  E.  459);  105/787 
(3)  (31  S.  E.  750);  109/489  (34  S.  E. 
1021);  113/1060  (39  S.  E.  425);  127/43 
(55  S.  E.  1044);  4  App.  457  (61  S.  E. 
847).  Though  two  persons  engaged 
in  violent  and  tumultuous  conduct, 
they  are  not  guilty  of  riot  if  they  fall 
to  fighting  each  other.  22/488.  If  the 
evidence  show  that  the  defendants 
>were  guilty  of  the  offense  of  riot,  it 
'is  immaterial  that  another  set  of  riot- 
ers who  were  banded  against  them 
were  also  guilty,  or  that  a  struggle 
took  place  between  the  two  bands  and 
the  defendants  were  badly  worsted 
in  the  encounter;  it  is  necessary  that 
two  or  more  persons  act  with  com- 
mon intent  and  in  concert  of  action, 
but  it  is  not  essential  that  all  persons 
present  should  have  that  intent  or  act 
consistently  with  it.  66/656.  It  is 
error  to  charge  upon  the  trial  of  two 
or  more  persons  for  riot  that  "when 
two  or  more  persons  unite,  with  or 
without  a  common  intent,  in  doing  an 
unlawful  act,  the  acts  and  words  of 
each  become  the  acts  and  words  of 
every  other  one  engaged."  105/787  (2) 
(31  S.  E.  750).  Though  common  intent 


and  concert  of  action  must  be  shown, 
yet  it  is  not  necessary  for  the  evi- 
dence to  show  any  previous  plot  or 
conspiracy;  both  the  intent  and  the 
concert  of  action  may  be  inferred 
from  the  manner  in  which  an  unlaw- 
ful act  is  committed.  11  App.  767  (1) 
(76  S.  E.  70).  Common  intent  and 
concert  of  action  sufficiently  shown 
where  two  brothers  went  to  home  of 
their  father,  and  used  violent,  profane, 
and  abusive  language  accompanied  by 
threats  to  kill  their  father,  declaring 
to  each  other  and  to  him  that  they 
were  armed  and  prepared  to  execute 
their  threats.  12  App.  684  (l)  (78  S. 
E.  134).     See  Evidence,  Joint  action. 

Dwelling:  Where  three  men  gathered 
in  front  of  a  citizen's  house  at  night, 
and  cursed  and  threatened  him  in  loud 
voices,  and  frightened  him  and  mem- 
bers of  his  family  by  repeatedly  firing 
a  gun,  they  were  guilty  of  riot.  2  App. 
659   (1)    (58  S.  E.  1070). 

Evidence:  Where  three  are  indicted 
for  riot  in  unlawfully  assaulting,  beat- 
ing, and  wounding  another  in  a  vio- 
lent and  tumultuous  manner  and  the 
evidence  is  that  two  of  the  three 
wounded  the  other  by  throwing  rocks 
and  hitting  him  on  the  head,  these 
two  were  properly  convicted,  though 
the  testimony  is  conflicting  as  to  who 
started  the  rocking.  64/361.  Evi- 
dence that  more  than  two  persons, 
with  common  intent  to  force  another 
to  divide  in  a  certain  way  fish  caught 
by  all,  ran  him  into  his  yard,  pursuing 
him    tumultuously    with    brickbats    or 
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rocks,  shows  the  commission  of  a  Making  noise  or  behaving  tumultously 
riot.  73/816.  Evidence  showing  that  in  the  absence  of  violence,  not  con- 
two  persons  were  engaged  in  beating  stitute  riot.  113/1060  (39  5.  E.  425). 
another  person  in  a  violent  and  tu-  Misdemeanor,  offense  of  riot  is;  Act  of 
multuous  manner  warranted  the  con-  March  20,  1866  reduced  several  crimes, 


viction  of  these  persons.  78/316. 
Where  it  appeared  that  two  persons 
under  circumstances  indicating  com- 
bination to  use  violence,  committed 
such  an  assault  upon  the  person  of 
the  prosecutor  as  amounted  to  an  il- 
legal act  of  violence,  evidence  sup- 
ported the  conviction.  93/207  (19  S. 
E.  50).  See  Common  intent 
Pear:  Where  judge  charged  the  jury  to 
ascertain  whether  the  inmates  of  a 
house,  in  the  vicinity  of  which  a  riot 
was  alleged  to  have  been  committed, 
had  been  put  in  fear  by  the  conduct  of 


among  which  was  riot,  from  the  grade 
of  felonies  to  that  misdemeanors,  and, 
since  the  passage  of  that  Act,  the  fee 
of  the  solicitor  for  his  services  in  the 
Supreme  Court  in  connection  with  a 
prosecution  for  riot  has  been  that 
fixed  for  all  misdemeanors.  109/819 
(35  S.  E.  312). 
Mob  gathering  to  prevent  removal  of 
prisoner  from  jail  guilty  of  riot;  all 
sharing  in  common  purpose  guilty 
whether  conduct  violent  and  tumul- 
tuous or  not.  109/536  (2)  (35  S.  E. 
97). 


the  defendants,  it  was  not  error  that    Name:  Where  two  persons  indicted  for 


the  charge  failed  to  explain  what  de- 
gree of  fear  the  law  requires.  12  App. 
684  (2)  (78  S.  E.  134). 
Indictment  alleging  that  certain  named 
persons  "did  in  a  violent  and  tumul- 
tuous manner  prevent  the  sheriff 
from  moving  from  the  common  jail," 
a  certain  prisoner,  sufficiently  charged 
riot  as  against  demurrer  setting  up 
that  the  indictment  did  "not  allege 
any  act  done  in  a  violent  and  tumul- 
tuous   manner."    It    would    have    been 


a  riot,  and  the  name  of  one  of  the  de- 
fendants was  spelled  Land,  in  one 
part  of  the  indictment,  and  Lance,  in 
another  part  of  it,  upon  the  trial  of 
one  of  the  defendants  separately,  al- 
though the  evidence  showed  that  the 
name  of  his  confederate  was  Lance, 
yet  there  being  no  doubt  as  to  the 
identity  of  the  man,  whether  he  was 
called  by  the  one  name  or  the  other, 
conviction  was  right  under  the  facts 
of  the  case.     38/184. 


otherwise  if  the  point  had  been   that    Number  of  persons:     Must  be  at  least 


the  act  was  not  charged  with  sufficient 
particularity.  109/536  (1)  (35  S.  E. 
97).  Indictment  for  riot  by  two 
named  persons  "and  others,"  not 
named  and  not  alleged  to  be  unknown, 
demurrable;  but  where  defendants 
went  to  trial  and  one  was  convicted 
and  the  other  acquitted,  conviction 
upheld,  if  shown  that  any  other  capa- 
ble of  committing  the  crime  partici- 
pated   in    it    with    the    one    convicted. 


two;  one  person  alone  cannot  be  in- 
dicted. 84/680  (11  S.  E.  544).  Where 
four  defendants  were  convicted  of 
riot  and  certiorari  assigned  error  on 
the  ground  that  verdict  was  with- 
out evidence  to  support  it,  it  was  er- 
ror to  grant  a  new  trial  to  three  of 
the  defendants  and  to  deny  a  new 
trial  to  the  other,  because  one  per- 
son cannot  commit  riot.  5  App.  496 
(63  S.  E.  570).     See  Set  aside  verdict. 


115/25  5  (41  S.  E.  576).  •  Indictment  Set  aside  verdict,  judge  may,  in  proper 
in  language  of  Code  sufficiently  de-  case,  as  to  two,  and  leave  standing 
scribes  offense.  122/730  (1)  (50  S.  E.  as  to  two.  87/569  (14  S.  E.  122).  See 
932).  Indictment  charging  that  eight  Number  of  persons, 
named  defendants  did,  while  acting  Severance  is  within  the  discretion  of  the 
with  a  common  intent,  make  an  un-  court.  34/10.  When  granted,  the  ac- 
quittal of  one  does  not  operate  as  an 
acquittal  of  the  other.     51/375. 


lawful    assault   on   a   specified   person, 
and    did    then    and    there    attempt    a 


personal  injury    on    said    person    by    Tumult:     See  Violence. 


throwing   rocks    at    her    sufficient. 
App.  44    (2)   (65  S.  E.  1072). 
Joint    action   of   two   or   more    persons 
must  appear.     109/489  (34  S.  E.  1021). 
See    Common   intent,   Evidence. 

6  Ga  Code— 16 


Unlawful,  act  need  not  be;  sufficient  if 
it  be  done  in  a  violent  and  tumultuous 
manner.  28/193.  No  error  for  court 
to  instruct  jury  that  defendants  need 
not    have    been    engaged   in   unlawful 
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act, .  though  indictment  charged  that 
they  acted  "unlawfully,  violently," 
etc.    8  App.  241  (1)  (68  S.  E.  945). 

Variance  between  allegations  and  proof 
did  not  justify  an  acquittal  where  the 
indictment  for  riot  alleged  an  as- 
sault and  the  proof  showed  a  bat- 
tery.    7   App.  44   (1)    (65   S.   E.   1072). 

Verdict  may  be  for  act  of  violence  in- 
cluded in  riot  if  proof  warrants. 
20/841;    51/374;   93/207    (19    S.    E.    50). 

Violence,  sufficiently  displayed  in  an  as- 
sault or  attempt  to  commit  a  violent 


injury  upon  the  person  of  another. 
51/374;  93/207  (19  S.  E.  50).  And  by 
act  of  armed  men  who  invaded  prem- 
ises of  another  to  make  unlawful 
search.  60/126.  Shown  by  efforts  of 
joint  defendant  to  release  prisoner. 
78/258.  Not  sufficiently  shown  where 
defendants  only  made  noise  or  acted 
tumuituously.  74/833.  Violence  and 
tumult  both  necessary  in  order  to 
convict  one  engaged  in  lawful  act.  8 
App.  241  (3)   (68  S.  E.  945). 


§  361.  (§  355.)  Affrays.  An  affray  is  the  fighting  of  two  or  more  per- 
sons in  some  public  place,  to  the  terror  of  the  citizens  and  disturbance  of 
the  public  tranquillity.  Persons  so  offending  shall  be  guilty  of  a  misde- 
meanor; and  it  shall  be  considered  a  great  aggravation  of  this  offense  if 
any  contempt  or  disobedience  of  the  magistrate,  or  other  peace-officer  com- 
manding the  peace,  shall  be  proved. 

Cobb,  811.     Acts  1865-6,  p.  233. 


Conviction,  where  two  are  indicted, 
cannot  be  had  against  one  and  not 
against   other.   13/322. 

Defense  of  self  against  an  unlawful  as- 
sault and  battery  having  been  pleaded, 
it  was  error  for  the  judge  to  restrict 
the  defendants  to  the  right  of  de- 
fense only  against  a  felonious  assault; 
defendants  could  protect  themselves 
against  the  mere  assault,  or  assault 
and  battery,  or  could  even  resent,  in 
an  appropriate  manner,  the  use  of  op- 


probrious words.     10  App.  830  (1)   (74 

S.  E.  440). 
Principal,   one   is,   who  aids  and   abets. 

13/322. 
Public  place,  no  evidence  that  fighting 

took      place     at,     conviction     illegal. 

113/701   (2)    (39  S.  E.  301). 
Words    alone    will    not    constitute    this 

offense,    but    words    accompanied    by 

acts,  such  as  drawing  knives,  etc.,  will. 

13/322;  119/314  (1)  (46  S.  E.  432). 


ARTICLE  7. 

Mob  Violence. 

§  362.  (§  356.)  Duty  of  officer  knowing  of  attempted  mob  violence 
upon  citizen.  Whenever  any  officer,  charged  with  the  duty  of  preserving 
the  peace  and  executing  the  lawful  warrants  of  this  State,  has  knowledge  of 
any  violence  attempted  to  be  perpetrated  upon  any  citizen  of  this  State  by 
mob  violence  and  without  due  authority  of  law,  it  shall  be  his  duty  to  summon 
to  his  assistance,  either  in  writing  or  verbally,  when  necessary,  any  of  the 
citizens  of  the  neighborhood  or  county,  whose  duty  it  shall  be  to  prevent 
such  mob  violence,  if  in  their  power  to  prevent  it,  and  they  shall  use  every 
means  in  their  power  to  prevent  it.  It  shall  be  the  duty  of  the  sheriff  or 
other  officer  charged  with  this  duty,  and  of  the  posse  summoned  as  afore- 
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said  to  the  end  of  suppressing  a  riot  or  preventing  mob  violence,  to  arrest 
the  persons  engaged  in  the  same  and  place  them  in  the  common  jail  of  the 
ccuinty,  or  other  place  of  saiety,  to  be  dealt  with  as  the  law  directs;  and 
any  person  so  engaged  in  mobbing  or  lynching  any  citizen  of  this  State 
without  due  process  of  law  shall  be  punished  by  imprisonment  in  the  peniten- 
tiary for  not  less  than  one  nor  longer  than  twenty  years,  and  should  death 
result  from  such  mob  violence,  then  the  person  causing  said  death  shall  be 
subject  to  indictment  and  trial  for  the  offense  of  murder. 

Acts  1893,  p.  128. 

§§   338,   1434-1440. 

§  363.  (§  357.)  Failure  of  officer  to  try  to  suppress  mob  violence. 

Any  sheriff  or  other  ai resting  officer  having  knowledge  of  a  meeting  or  as- 
sembling together  of  any  citizens  of  this  State  for  the  purposes  set  forth  in 
the  preceding  section,  and  failing  to  attempt  in  good  faith  to  suppress  the 
same,  either  by  himself  or  by  summoning  a  posse  as  prescribed  in  said  sec- 
tion, shall  be  guilty  of  a  misdemeanor. 
Acts  1893,  p.   128. 

§  364.  (§  358.)  Failure  to  assist  officer  by  person  summoned.  Any 
person  thus  summoned,  who  shall  fail  or  refuse  to  respond  to  the  officer's 
summons,  and  assist  in  suppressing  any  mob  violence  being  committed,  or 
about  to  be  committed  as  aforesaid  (unless  such  person  is  physically  unable 
to  respond),  shall  be  guilty  of  a  misdemeanor. 

Acts  1893,  p.   128. 

§  365.  (§  359.)  Persons  summoned  to  bring  firearms.  Whenever 
any  citizen  of  this  State  shall  be  summoned  as  aforesaid,  it  shall  be  the 
duty  of  the  officer  so  summoning  to  notify  such  person  to  bring  with  him 
such  firearms  or  other  weapons  as  are  necessary  to  be  used  in  suppressing 
such  mob  violence,  and  it  shall  be  the  duty  of  such  person  to  respond 
promptly  with  such  arms  or  weapons  as  he  may  be  able  to  procure;  and  the 
arresting  officer  or  his  posse  may,  if  the  exigency  of  the  case  require,  in 
order  to  prevent  human  life  from  being  taken  by  mob  violence,  take  the  life 
of  any  person  attempting  mob  violence,  in  order  to  prevent  it:  Provided, 
Hfe  shall  not  be  taken,  unless  it  be  necessary  to  save  the  life  of  the  person 
being  mobbed,  or  to  protect  the  lives  of  such  arresting  officer  or  his  posse. 
Acts  1893,  p.  128. 


ARTICLE  8. 
Other  Offenses  Against  Public  Peace. 
§  366.  (§  375.)  Other  offenses  against  public  peace.    All  other  of- 
fenses  against  the  public  peace,  not  herein  provided  for,  are  misdemeanors. 
Cobb,  813. 
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TENTH  DIVISION. 


Offenses  Against  Public  Morality  and  Decency,  Public  Health, 

Public  Safety  and  Convenience,  Public  Trade, 

Public  Policy,  Suffrage.  Public  Police. 


ARTICLE  1. 
Bigamy. 

§  367.  (§  376.)  Polygamy  and  bigamy.  Polygamy,  or  bigamy,  con- 
sists in  knowingly  having  a  plurality  of  husbands  or  wives  at  the  same 
time. 

Cobb,  814. 


Admissions  of  bigamist  competent  to 
establish  fact  of  first  marriage. 
122/149  (3)   (50  S.   E.  48). 

Charge  that,  to  convict,  it  must  appear 
that  first  marriage  was  in  accordance 
with  the  laws  of  Florida,  properly  re- 
fused where,  under  evidence,  jury 
were  not  obliged  to  believe  marriage 
took  place  in  Florida.  122/149  (4) 
(50  S.   E.  48). 

Cohabitation  with  the  second  woman 
is  not  necessary  to  constitute  the 
crime.     84/467    (10   5.   E.   1087). 

Colored  persons  living  together  as  man 
and  wife  on  March  7,  1866,  were,  by 
act  of  legislature  which  went  into 
effect  on  that  date,  declared  to  be 
married,  and  it  is  bigamy  for  one  of 
them  to  marry  a  third  person,  know- 
ing that  the  wife  or  the  husband  de- 
clared to  be  lawful  by  said  act  is  still 
living.  40/244  (2).  Even  if  marriage 
between  persons  of  color  was  illegal 
in  December,  1865,  yet,  if  they  were 
living  together  as  man  and  wife  at 
the  date  of  Act  of  1866,  the  marriage 
relation  was  established  and  a  charge 
of  bigamy  could  be  predicated  thereon. 
65/159  (1).  See  Indictment.  See  § 
2478,  Civil  Code,  and  notes. 

Cruel  treatment  of  former  wife:  See 
Evidence. 

Divorce:    Jury  may  infer  that  defendant 


had  no  intention  to  commit  crime, 
where  he  believed,  after  reasonable 
diligence  to  ascertain  the  truth,  that 
marriage  had  been  dissolved  by  di- 
vorce.    6  App.  697  (3)   (65  S.  E.  792). 

Evidence  of  arrest  for  cruel  treatment 
of  first  wife,  not  admissible;  nor  is 
evidence  of  neglect  of  first  wife  and 
children.  6  App.  697  (5)  (65  S.  E.  792). 
Divorce  proceedings  by  former  wife, 
to  which  defendant  answered  not  de- 
nying marriage,  admissible,  where 
verdicts  in  such  proceedings  not 
granted  until  after  second  marriage. 
7  App.   695   (4)    (67   S.   E.  886). 

Indictment  must  allege  a  prior  lawful 
marriage.     40/244.     Charging  that  his 

wife  was  "one  whose  name  was 

not  known  to  the  grand  jurors"  the 
true  name  may  be  proved.  84/466  (10 
S.  E.  1087).  Indictment  need  not  state 
that  the  husband  and  wife  are  colored 
persons.  65/159  (2).  Indictment 
need  not  allege  time  and  place  of 
prior  marriage.  122/149  (l)  (50  S.  E. 
48);  7  App.  695  (1)  (67  S.  E.  886). 
Indictment  need  not  negative  dissolu- 
tion of  former  marriage  by  divorce.  7 
App.  695  (2)   (67  S.  E.  886). 

Prima  facie  case  made  by  showing  first 
marriage  and  second  marriage  with 
knowledge  that  first  not  dissolved  by 
death    or    divorce;    how    rebutted.      6 
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App.  696  (1)  (65  S.  E.  792). 
Proof  of  marriage:  Admission  of  de- 
fendant as  to  fact  of  his  marriage 
sufficient.  11/54;  120/175  (47  S.  E. 
544) ;  122/149  (3)  (50  S.  E.  48) ;  7  App. 
695  (5)  (67  S.  E.  886).  Marriage  may 
be  one  in  fact,  and  production  of  li- 
cense or  proof  of  minister's  author- 
ity is  not  always  required.  50/150; 
88/556  (15  S.  E.  287).  Proof  may  be 
made  by  record,  by  admission  of  the 
defendant,  by  some  one  who  saw  it,  or 
by  such  other  evidence  as  will  clearly 
establish   it;    general    reputation    not 


sufficient.  53/575.  Presumptions  as 
to  fact  and  validity  of  marriage:  See 
notes  to  §  5735,  Civil  Code,  catchword 
Marriage.  Proof  of  marriage  gen- 
erally: See  §  5764,  Civil  Code,  catch- 
word Marriage. 

Single  man,  if  present  aiding  and  abet- 
ting the  marriage  of  another  man  to 
a  single  woman  knowing  that  such 
other  man  has  a  lawful  wife  living 
in  another  State,  is  guilty  of  bigamy 
as  a  principal  in  second  degree.    34/275. 

Witness,  second  wife  competent  as. 
61/305;   122/149   (2)    (50  S.   E.  48). 


§  368.  (§  377.)  Punishment,  if  before  married.  If  any  person  being 
married  shall  marry  another  person,  the  lawful  husband  or  wife  being  alive, 
and  knowing  that  such  lawful  husband  or  wife  is  living,  such  person  so 
offending  shall  be  punished  by  confinement  at  labor  in  the  penitentiary  for 
not  less  than  two  years  nor  longer  than  [ten]  (a)  years,  and  the  second 
marriage  shall  be  void. 

Cobb,  814.     (a)  Acts  1910,  p.  61. 

§  369.  (§  378.)  Exceptions. — Five  years  absence.  Five  years  ab- 
sence of  the  husband  or  wife,  and  no  information  of  the  fate  of  such  husband 
or  wife,  shall  be  sufficient  cause  of  acquittal  of  the  person  indicted  under  the 
preceding  section;  and  the  issue  of  such  second  marriage,  born  before  the 
commencement  of  any  prosecution  for  polygamy,  or  within  the  ordinary 
time  of  gestation  thereafter,  shall,  notwithstanding  the  invalidity  of  such 
marriage,  be  considered  as  legitimate. 

Cobb,  814. 


Dead,  honest  belief  that  wife  is,  arising 
out  of  the  fact  that  defendant  received 
a  letter  informing  him  of  her  desper- 
ate illness  and  had  no  answer  to  a 
letter  written  by  him  inquiring  as  to 
the  result  of  that  illness,  no  defense, 
she  having  been  absent  for  a  period 
less  than  five  years.  126/103  (54  S.  E. 
804). 

Diligence    used    to    ascertain    whether 


absent  spouse  dead  or  alive  is  ques- 
tion for  jury.  6  App.  697  (2)  (65  S.  E. 
792). 
Presumption  of  validity  of  second  mar- 
riage stronger  than  that  of  life  of 
former  spouse,  if  neither  aided  by 
proof  of  facts  or  corroborating  cir- 
cumstances. 128/339  (2)  (57  S.  E. 
709);  and  see  catchword  Marriage  un- 
der §  5735  of  the  Civil  Code. 


§  370.  (§  379.)  Punishment,  if  before  unmarried.  If  any  unmarried 
man  or  woman  shall  knowingly  marry  the  wife  or  husband  of  another,  such 
man  or  woman  shall  be  punished  by  imprisonment  and  labor  in  the  peniten- 
tiary for  not  less  than  one  year  nor  longer  than  three  years. 

Cobb,  814. 
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ARTICLE  2. 
Incest. 

§  371.  (§  380.)  Incest.  If  any  person  shall  commit  incestuous  forni- 
cation or  adultery,  or  intermarry  within  the  Levitical  degrees  of  consanguin- 
ity, or  within  any  of  the  relationships,  by  affinity,  enumerated  in  section  2932 
of  the  Civil  Code,  such  person  shall  be  punished  by  imprisonment  and  labor 
in  the  penitentiary  for  not  less  than  one  nor  longer  than  three  years,  and  such 
marriage  shall  be  void. 

Cobb,   814.     Acts   1886,  p.   30. 


Accomplice:  Woman  who  consents  to 
act  of  incestuous  adultery  is  an  ac- 
complice of  the  man,  and  this  is  true 
though  some  coercion  was  used  to 
obtain  her  consent.  121/588  (1)  (50 
S.  E.  489).  The  uncorroborated  testi- 
mony of  such  accomplice  is  not  suffi- 
cient to  convict.  113/192  (38  S.  E. 
332);  120/204  (47  S.  E.  555),  860  (48 
S.  E.  315);  110/150  (35  S.  E.  161); 
113/192  (1)  (38  5.  E.  332).  Error  to 
charge  that  jury  may  consider  evi- 
dence as  to  the  force  used  on  ques- 
tion as  to  whether  woman  was  ac- 
complice of  the  defendant.  121/589 
(2)   (49  S.  E.  811).     See  Evidence. 

Elements  of  incestuous  adultery  are  the 
marriage  of  the  defendant,  the  in- 
tercourse, relationship  of  the  parties 
within    the    Levitical    degrees.      11/53. 

Evidence:  Acts  and  declarations  of  ac- 
cused manifesting  solicitude  concern- 
ing the  pregnancy  of  the  woman  are 
admissible  and  may  be  sufficient  cor- 
roboration of  her  testimony.  110/150 
(7)  (35  S.  E.  161).  Woman  may  tes- 
tify that  she  never  had  sexual  inter- 
course with  any  other  man  than  the 
accused.  Id.  (8).  Evidence  of  for- 
mer acts  of  incest  are  admissible  to 
throw  light  on  the  relations  existing 
between  the  parties.  125/52  (3)  (53 
S.  E.  817);  and  see  127/213  (3)  (56  S. 
E.   125).     See   Accomplice. 

Indictment  characterizes  the  offense  by 
the  description  of  the  crime  which  it 


contains,  and  not  by  the  name  by 
which  the  offense  is  denominated. 
125/52  (1)  (53  S.  E.  817).  Indictment 
describing  offense  in  language  of 
Code,  sufficient.  11/53  (1).  See  Joint 
offense. 

Joint  offense,  incestuous  fornication  is 
not,  and  one  person  may  be  indicted 
and  convicted.     44/209. 

Marriage:  Where  a  married  man  has 
intercourse  with  his  unmarried  daugh- 
ter, he  is  guilty  of  incestuous  adultery 
and  she  of  incestuous  fornication. 
11/53;  and  see  5  App.  841  (2)  (63  S. 
E.  930).     See  Proof  of  marriage. 

Proof  of  marriage,  in  case  of  incestuous 
adultery  may  be  made  by  admissions 
of  defendant.     11/53  (6). 

Rape,  the  exertion  of  such  force  or  power 
as  results  from  age,  relationship  or 
circumstances  of  the  parties,  which 
overcomes  the  objections  of  the  fe- 
male, does  not  change  incest  to. 
68/672. 

Step-daughter,  sexual  intercourse  with, 
is  incestuous.  110/150  (1)  (35  S.  E. 
161).  If  married  man  had  intercourse 
with  unmarried  step-daughter,  the  ev- 
idence not  showing  rape,  he  commit- 
ted the  offense  of  incestuous  adultery 
and  she  the  offense  of  incestuous 
fornication.  5  App.  841  (2)  (63  S.  E. 
930).  Man  who  marries  the  mother 
of  an  illegitimate  daughter  becomes 
step-father  of  the  child.  125/52  (2) 
(53  S.   E.  817). 
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ARTICLE  3. 
Adultery  and  Fornication. 

§  372.  (§  381.)  Adultery  and  fornication.  Any  man  and  woman  who 
shall  live  together  in  a  state  of  adultery  or  fornication,  or  of  adultery  and 
fornication,  or  who  shall  otherwise  commit  adultery  or  fornication,  or  adul- 
tery and  fornication,  shall  be  severally  indicted,  and  shall  be  severally  pun- 
ished as  for  a  misdemeanor ;  but  it  shall,  at  any  time,  be  within  the  power 
of  the  parties  to  prevent  or  suspend  the  prosecution  and  the  punishment 
by  marriage,  if  such  marriage  can  be  legally  solemnized. 

Cobb,  814-815. 


Accomplice:     See  Evidence. 

Charge:     Where  defendant  was  on  trial 
for  fornication,  it  was  error  to  charge 
that    jury    were    bound    to    find   him 
guilty  if  they  believed  the  parties  were 
found  on   the   bed  together,  and   that 
the   door   was   closed,  and   that   there 
was  no  one  else  in  the  room.     20/438. 
Charge    that    if    defendant,    being    an 
unmarried   man,   was   in   bed  with   an 
unmarried  woman,  with  no  other  per- 
son in   the  room,  the  door  shut,  and 
they  under  the  cover,  the  law  would 
presume   him  guilty  of   fornication   is 
subject      to     criticism.       23/576,      582. 
Charge  of  this  section,  in  trial  for  for- 
nication,    without     distinguishing    of- 
fenses, not  cause  for  new  trial,  where 
accused   not  injured.     122/173   (5)    (50 
S.  E.  65).    Charge  that  if  jury  believed 
that  man    and    woman    "were    in    bed 
together,     that    would    be    a   circum- 
stance  that   would  authorize   them   to 
convict,"   not   error.     7   App.   600    (2) 
(67  S.  E.  707).     The  court  having  in- 
structed the  jury  that  the  consent  of 
the  female  was  necessary  to  complete 
the  offense    of   adultery   and    fornica- 
tion, there   was   no   error   in    another 
portion  of  the  charge  instructing  the 
jury  that   the   accused   could   be   con- 
victed   if    he    had    sexual    intercourse 
with  the  woman,  unless  he  was  guilty 
of  a  different  crime  from  that  charged 
in  the    accusation.      12    App.    562    (3) 
(77  S.   E.   892).     It  was   not  error  to 
charge  that  "there  can  be  no  rape  if 
there  was  any  kind  of  consent  of  the 
woman;  it  matters  not  how  that  con- 
sent was  obtained,  or  how  reluctantly* 
that  consent  might  have  been  given, 
the  person   charged  with   rape   could 


not  be  convicted."  Id.  (4)  (77  S.  E. 
892).  An  instruction  that  the  accused 
should  be  acquitted  if  the  jury  believed 
that  he  committed  rape  was  not 
reversible  error  even  if  the  evidence 
would  not  have  authorized  a  convic- 
tion for  rape.  Id.  (5)  (77  S.  E.  892). 
A  charge  that,  to  make  out  the  offense 
of  adultery  and  fornication,  there 
must  be  "consent  or  acquiescence" 
was  not  erroneous;  consent  may  be 
implied  from  silence  or  failure  to  re- 
sist or  object.     Id.  (6)   (77  S.  E.  892). 

Consent  of  female  necessary  to  support 
conviction;  where  evidence  shows 
sexual  intercourse  forcibly  and  against 
will  of  female,  charge  should  be  rape. 
5  App.  841  (1)  (63  S.  E.  930).  Where 
accused  is  on  trial  for  adultery  and 
fornication,  and  the  woman  testified 
that  he  had  carnal  knowledge  of 
her  forcibly  and  against  her  will,  ver- 
dict of  guilty  will  not  be  set  aside  if 
the  jury  are  authorized  to  infer,  from 
the  circumstances,  that  the  woman 
consented;  presence  of  another  woman 
in  an  adjoining  room,  failure  to  make 
outcry,  repetition  of  the  sexual  act 
and  failure  to  make  complaint,  and 
the  birth  of  a  child  in  due  season 
were  circumstances  from  which  the 
jury  might  have  inferred  consent.  12 
App.  562  (1,  2)  (77  S.  E.  892).  See 
Charge. 

Election:     See   Indictment. 

Evidence  that  accused  and  woman  who 
lived  in  the  house  with  him  and  did 
his  cooking  for  him  slept  in  the  room 
in  which  there  were  the  only  two  beds 
in  the  house,  weak  and  unsatisfactory. 
44/449,  451.  Evidence  showing  only 
that     defendant     and     woman     were 
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neighbors,    that    she    cooked    for    him, 
and    he   was   frequently   at   her   house 
and  had  been  seen  making  baskets  in 
her   yard    late   at   night   and   early   in 
the    morning,    not    sufficient.      74/376. 
Where  defendant  is  on  trial  for  single 
act  of  adultery,  it  is  not  admissible  to 
show,  by  his  letters  and  by  the  letters 
and    conversations    of    third    persons, 
that  some  months  before  the  alleged 
adultery   was    committed   he   and    the 
woman  had  conspired  to  use  a  fabri- 
cated   charge    against   a    third    person 
for   the   purpose   of  extorting   money. 
81/144    (2)    (7    S.    E.    144).      Evidence 
that   the   defendant  received   girl   into 
his   house   for  medical   treatment   and 
refused    to   allow    her   to   be    released 
therefrom,   and  gave   a    false   account 
of  her  condition,  admissible  as  show- 
ing opportunity  and  res  gestae  of  its 
continuance.    81/144  (3)  (7  S.  E.  144). 
Confession   of  defendant   that  he   had 
intercourse  with  girl  named  in  the  in- 
dictment   is    sufficiently    corroborated 
by  proof  of  the  circumstance  that  he 
was   found   on   the  bed   with   the   girl 
in  the  night  and  had  been  there  for  20 
minutes.    81/196  (6  S.  E.  282).    Where 
the   woman   with   whom   defendant   is 
charged    to   have   had   unlawful    inter- 
course testifies  positively  to  the  crime 
and  she  is  corroborated,  in  some  de- 
gree,   by   proof   of   the    circumstances 
and  of  the  fact  of  defendant's  oppor- 
tunity,    the     evidence     is     sufficient. 
81/458    (8    S.    E.   444).      Evidence   in- 
sufficient    where    probative    value    of 
circumstance    that    defendant    entered 
woman's   bedroom   after   she   had   re- 
tired   was    weakened    by    partial    im- 
peachment of  witness  who  testified  to 
happenings    in    the    room    and    where 
woman    and    defendant    showed    inno- 
cent motive  and  the  testimony  of  ar- 
resting    officer    was    consistent    with 
their  version.     84/461    (11   S.   E.  501). 
Where   defendant   charged   with   adul- 
tery  and    fornication    with    unmarried 
woman,   after   proof   that   the   woman 
was     married,     her    declaration    made 
three   years   previously   that   she   had 
heard  that  her  husband  was  dead  not 
admissible.     86/548  (1)   (12  S.  E.  743). 
Evidence  showing  that,  if  offense  was  • 
ever     committed,    it    was    committed 
after  the  indictment  was  found,  insuf- 
ficient.   92/458  (17  S.  E.  336).    Where 


woman  is  on  trial  for  adultery,  and  it 
is  proved  that  she  and  the  man  named 
in   the   accusation    were   employed   on 
a  plantation,  that  there  was  only  one 
cabin    in    which    they    could    stay    at 
night,  that  there  was  only  one  room 
and  but  one  bed  in  the  room  and  that 
defendant     frequently     slept    in    this 
cabin  with  the  man,  evidence  is  suffi- 
cient,  though   she  stated  she  was  in- 
nocent and   the  man  testified  that  he 
slept  on  a  pallet  and  had  never  had 
intercourse  with  her  (one  dissenting). 
97/192  (23  S.  E.  832);  and  see  Id.  193 
(23    S.    E.    832).      Evidence    showing 
single  act  of  adultery  is  not  sufficient 
to     convict     where     the     indictment 
charges    that    the    parties    lived    in    a 
state   of  adultery.     116/572    (42   S.   E. 
752).       Guilty     intercourse     is     suffi- 
ciently  shown   by   proof   that  unmar- 
ried woman  was  seen  in  bed  in  same 
room   with   unmarried   man   who   had 
just  got  out  of  bed.     122/173   (1)    (50 
S.  E.  65).     Evidence  or  reputation  of 
woman    as    a    prostitute    and    of    her 
house  as  a  bawdy  house  is  admissible. 
124/815   (3).  820   (53  S.   E.  381).     Pre- 
vious lascivious   conduct  between  the 
same  parties  is  admissible  on  charge 
of  fornication.     103/227  (1-3)  (29  S.  E. 
966).     Previous  improper  conduct  be- 
tween  the   parties,   committed   in   dif- 
ferent  county    from    that   of  prosecur 
tion,  admissible.    127/213  (3)  (56  S.  E. 
E.    125).     Evidence   to   show   acts   of 
incest   at   various   times   prior   to   the 
act  relied  on   for  a  conviction  is  ad- 
missible.     125/52    (3)    (53    S.    E.    817). 
Proof   of   occasional    acts    of   inconti- 
nence will  not  sustain  a  charge  of  liv- 
ing together  in  a  state  of  adultery  or 
fornication;  habitual  illicit  intercourse 
must  be  shown.     4  App.  559   (1)    (61 
S.  E.  1128).     Evidence  of  what  mem- 
bers  of   church   committee,   appointed 
to  investigate  charge,  said,  was  hear- 
say; as  original  testimony  offered  by 
members   it  would   have  been   incom- 
petent.    6  App.  353  (1)  (64  S.  E.  1001). 
Where  party  is  on  trial  for  offense  of 
adultery    and    fornication,    it    may    be 
proved    that    the    defendant    is    living 
with  the  other  party  named  in  the  in- 
dictment  in   a   state   of  adultery   and 
fornication.     7  App.  600  (1)   (67  S.  E. 
707).     Evidence  that  woman  lived  at 
house  of  accused,  that  she  gave  birth 
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to  children   while  there  and   that   de- 
fendant had  told  witness  that  his  wife 
was  an  invalid  and  he  was  a  healthy 
man,  not  sufficient.     8  App.  113  (68  S. 
E.   616).     Evidence,   on   trial   of  man, 
that  female  had  intercourse   with  an- 
other   man,    immaterial.      9    App.    818 
(1)   (72  S.  E.  304).     Where  a  woman 
was  on  trial  for  unlawful  sexual  inter- 
course, evidence  secured  by  the  pass- 
ing of  a  searchlight  through  a  broken 
pane  in  a  window  of  her  house  and  by 
thus    discovering    her    in    bed  with  a 
man,  was  properly  admitted;  such  evi- 
dence was  not  inadmissible  as  having 
been    obtained   by   illegal   search.     11 
App.    756    (76    S.    E.    102).      Evidence 
showing    only    that    accused    lived    in 
house  with  woman  and  that  no  other 
person   occupied   the   house   not   suffi- 
cient   where    physician    testified    that 
accused      was      boarding  -   with      the 
woman  at  his  suggestion  and  that  ac- 
cused   was    under    treatment    by    him 
for  syphilis  and  that,  because  of  his 
condition,  he  had  not  been  capable  in 
several   months   of   having   sexual    in- 
tercourse.    12  App.  529  (77  S.  E.  652). 
One     witness     who     certainly     knew 
whether    the    alleged    criminal    inter- 
course took  place,  was  neither  intro- 
duced by  the  accused  nor  accounted 
for.     This  may  have  had  weight  with 
the  jury,  as  the  non-production  of  evi- 
dence  apparently    in    one's    power    is 
frequently  a  circumstance  of  more  or 
less  significance.     81/140  (6)   (7  S.  E. 
142).    See  Charge,  Proof  of  marriage, 
Seduction. 
Federal  court:     Where  white  man  and 
negro  woman  indicted  in  State  court 
for  fornication  and  thereafter  repaired 
to  the  District  of  Columbia  and  were 
married,     immediately     returning     to 
Georgia,  and   thereupon  attempted   to 
remove      indictments      into      Federal 
court,  petition  denied  and  indictments 
remanded  to  State  court.     41/753  (9). 
Indictment     for    adultery    and    fornica- 
tion against  one  person  is  proper;  of- 
fense is  joint,  but  remedy  is  several. 
18/264    (1).      Indictment   joining    man 
and  woman  should  be  quashed  on  de- 
murrer.      41/582.       Where    indictment 
contained    four    counts    and    charged 
the  accused  with  the  offenses,  respec- 
tively,   of   fornication,   adultery,   adul- 
tery  and    fornication,  and  fornication 


and  adultery,  and  State  required  to 
elect,  after  general  verdict  of  guilty 
and  upon  the  hearing  of  a  motion  in 
arrest,  court  could  enter  an  order 
nunc  pro  tunc  setting  forth  the  elec- 
tion by  the  State  of  the  first  count. 
91/8  (16  S.  E.  379).  Indictment  need 
not  denominate  offense  as  fornication 
and  adultery,  if  criminal  acts  alleged. 
122/174  (50  S.  E.  56).  Indictment  un- 
der this  section  containing  four 
counts,  court  not  bound  to  require 
State  to  elect  on  which  count  it  would 
proceed;  if  motion  to  require  election 
is  made  and  granted  after  part  of 
State's  evidence  introduced,  election 
still  need  not  be  required  until  evi- 
dence for  the  State  has  closed. 
124/815  (1,  2)  (53  S.  E.  381).  Indict- 
ment charging  in  a  single  count  adul- 
tery and  fornication  by  the  perpetra- 
tion of  a  single  act  of  intercourse  and 
by  living  together  in  a  state  of  adul- 
tery and  fornication  charges  but  one 
offense  and  is  not  subject  to  demur- 
rer. 91/126  (16  S.  E.  657).  See  Mar- 
riage, Verdict 
Marriage:  Where  indictment  charged 
an  unmarried  woman  with  the  offense 
of  fornication,  alleging  that  she  was 
guilty  of  unlawful  sexual  intercourse 
with  a  married  man,  the  offense 
should  have  been  charged  as  adultery 
and  fornication  and  the  indictment 
was  subject  to  demurrer  (one  dissent- 
ing). 44/344.  Where  indictment 
charged  defendant  with  adultery  and 
fornication  committed  with  an  unmar- 
ried woman,  and  the  proof  showed 
that  the  woman  was  married,  convic- 
tion unsupported  by  evidence.  86/548 
(2)  (12  S.  E.  743).  If  both  parties 
who  participated  in  illicit  intercourse 
are  married,  each  is  guilty  of  adul- 
tery; if  both  are  single,  each  is  guilty 
of  fornication;  if  one  is  married  and 
the  other  single,  each  is  guilty  of  adul- 
tery and  fornication.  100/360  (1) 
(28  S.  E.  120),  distinguishing  11/53 
and  overruling  33  Ga.  Sup.  56.  Both 
parties  must  be  shown  to  be  unmar- 
ried before  man  can  be  convicted  of 
fornication.  117/14  (1)  (43  S.  E.  435); 
103/66  (1)  (29  S.  E.  919).  Marriage 
of  both  parties  must  be  shown  to  con- 
vict either  of  adultery;  burden  of 
showing  marriage  is  upon  the  State. 
125/7    (1)    (53   S.   E.   809);   6   App.   104 
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(64  S.  E.  281);  and  see  103/66  (29  S. 
E.  919);  100/360  (28  S.  E.  120);  125/31 
(53  S.  E.  809).  No  abuse  of  discre- 
tion to  allow  State  to  reopen  case  to 
prove  essential  allegations  of  indict- 
ment as  to  whether  defendant  in 
prosecution  for  adultery  and  fornica- 
tion is  married  or  single.  8  App.  842 
(2)  (70  S.  E.  188).  See  Proof  of  mar- 
riage, Sentence. 

Proot  of  marriage:  The  admissions  of 
the  defendant  are  admissible  in  evi- 
dence to  show  his  marriage.  11/53 
(6).  Where  a  witness  stated  that  he 
knows  defendant  is  a  married  man  by 
reputation,  and  that  defendant  has  a 
family  of  children,  the  evidence,  with- 
out more  on  that  point,  is  not 
sufficient.  62/406.  Marriage  of  man, 
who  is  on  trial  for  adultery,  cannot 
be  proved  by  testimony  that  "he 
claims  to  be  a  married  man."  125/7 
(2)  (53  S.  E.  809).  Mere  reputation, 
unsupported  by  proof  of  cohabitation, 
insufficient.  6  App.  105  (2)  (64  S.  E. 
130).  In  prosecution  for  adultery, 
fact  that  the  participants  were  mar- 
ried persons  may  be  shown  directly 
or  circumstantially.  Fact  of  marriage 
may  be  shown,  at  least  prima  facie,  by 
proof  of  general  reputation  in  the 
community,  by  proof  of  general  re- 
pute in  family,  or  by  proof  that  the 
parties  lived  together  as  married  per- 
sons and  are  generally  recognized  as 
such  in  the  community.  9  App.  827 
(72  S.  E.  279).  See  Witness.  See  § 
5764,  Civil  Code,  catchword  Marriage. 

Rape:  See  Charge,  Consent  ot  temaie, 
v  erdict 

Seduction  cannot  be  committed  after  the 
time  when,  according  to  evidence  in- 
terpreted in  the  light  of  actual  facts 
and  physical  laws  and  the  ordinary 
principles  of  human  nature,  the  par- 
ties   had    been    guilty    of    fornication. 


95/474  (20  S.  E.  211).    See  Verdict. 

Sentence  to  pay  fine  of  $100  or  serve 
five  months,  not  excessive.  81/140  (7 
S.  E.  142).  Sentence  not  to  be  exe- 
cuted, if  parties  marry  after  convic- 
tion for  fornication.  133/682  (66  S.  E. 
799). 

Sexual  capacity  of  mature  male  of  the 
human  species  is  presumed  and  bur- 
den of  showing  incapacity  is  upon  him 
who  asserts  it.  81/144  (4)  (7  S.  E. 
144). 

Variance:    See  Marriage,  Verdict. 

Verdict  may  be  for  adultery  and  forni- 
cation though  indictment  charges  se- 
duction. 48/193.  Such  a  verdict  is 
proper  where  the  indictment  charged 
seduction  and  contained  allegations 
that  one  party  was  married  and  the 
other  unmarried.  95/351  (21  S.  E. 
569).  Accused  may  be  convicted  of 
fornication  where  seduction  is 
charged  though  the  indictment  is  si- 
lent as  to  marriage.  54/389,  explained 
103/68  (29  S.  E.  919).  A  conviction 
for  fornication  under  an  indictment 
charging  rape  is  illegal.  60/381. 
Where  indictment  charged  adultery 
and  fornication,  verdict  of  "guilty  of 
adultery"  was  sufficient  to  show  that 
defendant  was  married,  and  was  a  le- 
gal verdict.  33  Ga.  Sup.  56,  overruled 
100/360  (28  S.   E.  120). 

Witness,  person  living  with  another  in 
state  of  fornication  competent,  against 
him.  26/162.  Husband  not  compe- 
tent witness  against  another  for  adul- 
tery and  fornication  with  his  wife. 
94/587  (20  S.  E.  4?  6).  Question  dis- 
cussed as  to  whether  the  husband  or 
wife  of  one  with  whom  adultery  is 
charged  to  have  been  committed  is  a 
competent  witness  to  prove  the  fact 
of  marriage.  115/235-237  (41  S.  E. 
578). 


ARTICLE  4. 
Sodomy  and  Bestiality. 

§  373.  (§  382.)  Sodomy.  Sodomy  is  the  carnal  knowledge  and  connec- 
tion against  the  order  of  nature,  by  man  with  man,  or  in  the  same  unnatural 
manner  with  woman. 

Cobb,  787. 
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Penetration,   where    no    direct   evidence  swearing   there   was   none,   conviction 

as  to,  and  testimony  relied  upon  for  set  aside.    94/593  (19  S.  E.  758). 

conviction   is   that  of  two  physicians,  Per  anum  not  only  manner  of  commit- 

one  of  whom  says  that  he  could  not  ting   sodomy.     119/709    (2)    (46   S.    E. 

swear   there   was  any,  and   the   other  876);  136/158  (71  S.  E.  135). 

§  374.  (§  383.)  Penitentiary  for  life.  The  punishment  of  sodomy  shall 
be  imprisonment  at  labor  in  the  penitentiary  for  and  during  the  natural  life 
of  the  person  convicted. 

Cobb,  787. 

§  375.  (§  384.)  Bestiality.  Bestiality  is  the  carnal  knowledge  and  con- 
nection against  the  order  of  nature,  by  man  or  woman  in  any  manner  with  a 
beast. 

Cobb,  787. 

Penetration  may  be  proved  by  circum-       was  a  form  of;  under  the  statutes  it 
stances.     73/76.  is  distinguished  as  a  separate  offense. 

Sodomy,  under  common  law,  bestiality       119/709,  720  (46  S.  E.  876). 

§  376.  (§  385.)  Punishment.  The  punishment  of  bestiality  shall  be  im- 
prisonment in  the  penitentiary  for  not  less  than  five  years  nor  more  than 
twenty  years. 

Cobb,  787.     Acts   1880-1,  p.   74. 

§  377.  (§  386.)  Attempt.     An  attempt  to  commit  sodomy  or  bestiality 
shall  be  a  misdemeanor. 
Cobb,  787. 


ARTICLE  5. 
Seduction. 


§  378.  (§  387.)  Seduction,  and  punishment.  If  any  person  shall,  by 
persuasion  and  promises  of  marriage  or  other  false  and  fraudulent  means, 
seduce  a  virtuous  unmarried  female  and  induce  her  to  yield  to  his  lustful 
embraces  and  allow  him  to  have  carnal  knowledge  of  her,  he  shall  be  pun- 
ished by  imprisonment  and  labor  in  the  penitentiary  for  not  less  than  two 
nor  longer  than  twenty  years. 

Acts   1893,  p.  39. 

§  343. 

Accomplice,    woman     in     crime    of    her  fore,  at  the  time  of,  and  after,  the  se- 

own  seduction  is  not,  so  as  to  require  duction,  admissible.    48/193;  91/250  (18 

corroboration.     102/506   (31   S.  E.  92),  S.  E.  136). 

reviewed  and  affirmed  124/423  (1)   (52  Character  of  female,  evidence  as  to.  not 

S.  E.  910).  competent,  unless   in   rebuttal   of  tes- 

Acts   and    sayings   between    the   parties,  timony  impeaching  her  chastity,  or  ve- 

bearing    upon    the    principal    fact,    be-  racity  as  a  witness.     89/396  (15  S.   E. 
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489).  Character  cannot  be  proved  by- 
hearsay.  91/254  (18  S.  E.  140).  Char- 
acter  not  proved  by  particular  state- 
ments made  by  relatives.  91/254  (18 
S.  E.  140).  Proof  of  good  character 
of  girl's  parents,  not  competent 
89/396  (15  S.   E.  489). 

Charge  that  no  conviction  for  seduc- 
tion could  be  had  not  error  where 
State  abandoned  that  charge,  and 
asked  conviction  for  fornication. 
97/216  (3)  (23  S.  E.  824). 

Evidence  in  this  case  sufficient  to  con- 
vict.    7  App.  245   (66  S.   E.  619). 

Fornication  and  adultery,  embraced  in 
seduction.  48/193;  54/389;  74/433: 
95/356  (22  S.  E.  698);  11  App.  92  (1) 
(74  S.  E.  716).  Where  verdict  was 
for  seduction,  defendant  not  injured 
by  charge  on  fornication.  91/254  (11) 
(18  S.  E.  140). 

Fraudulent  promises,  sufficiently  shown 
by  proof  of  intercourse  pending  vir- 
tuous engagement  to  marry,  though 
no  other  persuasion  used  than  mere 
solicitation  of  intercourse  and  repeti- 
tion of  promise  to  marry.  5  App.  447 
(5)   (63  S.  E.  573). 

Indictment  charging  other  fraudulent 
means,  in  addition  to  persuasions  and 
promises,  demurrable  for  not  stating 
what  means  (one  dissenting).  109/153 
(35  S.   E.   166,  779). 

Legitimacy  of  child  which  may  have 
been  result  of  illicit  connection  is  not 
involved  in  trial  for  seduction,  and 
it  was  error  to  allow  solicitor-general 
to  urge  that  defendant  should  be  con- 
victed, in  order  that  the  child  might 
have  a  legitimate  father.  11  App.  251. 
252   (5)    (75   S.   E.  437). 

Love  of  accused,  woman's  testimony 
that  her  yielding  to  sexual  intercourse 
was  due  to,  admissible.  124/424  (8) 
(52  S.  E.  910). 

Marriage  preparations,  that  female  al- 
leged to  have  been  seduced  made,  and 
sent  out  invitations  to  the  wedding, 
may  be  shown  as  a  circumstance  ev- 
idencing the  existence  of  an  engage- 
ment to  marry.  11  App.  251  (1)  (75 
S.    E.   437). 

Mother  of  prosecutrix,  evidence  of 
death  of.  not  irrelevant.  121/604  (1) 
(49  S.  E.  680). 

Passion,  yielding  to  gratify,  no  seduc- 
tion. 102/506  (8)  (31  S.  E.  92).  Pas- 
sionate nature  not  prevent  seduction, 
if  woman  keeps  her  chastity  and  sur- 


renders  it  because  of  persuasion  and 
promises.     102/506   (8)    (31   S.   E.  92). 

Persuasion,  if  there  is  a  virtuous  engage- 
ment to  marry,  mere  proposal  of  the 
intercourse,  accompanied  by  repetition 
of  promise,  is  sufficient.  58/328; 
85/412  (11  S.  E.  856);  90/628  (16  S.  E. 
380).  Promise  of  marriage,  not  suffi- 
cient persuasion.  85/383  (11  S.  E. 
856);  90/628  (16  S.  E.  380).  Confi- 
dential relations  between  the  parties, 
may  make  less  evidence  of  persua- 
sion sufficient.  48/192;  74/433;  95/355 
(22  S.  E.  698).  Persuasion  enforced 
by  existing  engagement  to  marry 
sufficiently  shown  by  evidence  in  this 
case.     7  App.  610  (67  S.  E.  695). 

Pregnancy,  allowing  sexual  intercourse 
solely  upon  consideration  of  promise 
to  marry  in  case  of,  distinguished 
from  facts  constituting  seduction. 
112/871  (1)  (38  S.  E.  341).  No  error 
in  omitting  charge,  in  absence  of  re- 
quest, that  if  a  single  woman  allowed 
unmarried  man  to  have  sexual  inter- 
course with  her,  solely  because  of  a 
promise  to  marry  her  in  the  event  she 
became  pregnant,  it  was  purely  a  mer- 
etricious transaction,  and  not  seduc- 
tion, though  principle  of  law  therein 
stated,  is  sound.  7  App.  245,  247  (66 
S.    E.   619). 

Promises  of  marriage  accompanying 
each  of  several  acts  of  sexual  inter- 
course may  be  proved  by  State;  leading 
questions  admissible.  102/507  (6)  (31 
S.  E.  92).  Promises  of  marriage  sub- 
sequent to  seduction,  admissible  in  evi- 
dence. 114/431  (5)  (40  S.  E.  320). 
Promises  of  marriage  after  the  seduc- 
tion, but  pending  marriage  engage- 
ment, are  admissible.  91/254  (1)  (18 
S.  E.  140).  Time  for  marriage  fixed: 
See  Time. 

Rape,  if  evidence  shows,  conviction  for 
seduction  cannot  be  had;  slight  re- 
sistance, however,  does  not  make  rape. 
90/616   (16  S.   E.  380). 

Sexual  intercourse,  competent  for  the 
purpose  of  proving,  to  show  that  the 
female  alleged  to  have  been  seduced 
has  a  living  child,  as  well  as  the  fact 
that  accused  endeavored  to  induce  her 
to  take  medicine  to  cause  an  abor- 
tion. 11  App.  251  (2)  (75  S.  E.  437). 
Evidence  as  to  subsequent  intercourse 
with  other  man,  inadmissible.  34/1; 
48/291;   102/507   (7)    (31   S.   E.  92). 

Time  for  marriage  definitely  fixed,  need 
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not  be  shown.  114/431  (5)  (40  S.  E. 
324);  7  App.  245,  246  (66  S.   E.  627). 

Unmarried,  State  need  not  prove  that 
accused  was,  when  indictment  silent 
on  subject.  120/865  (4)  (48  S.  E.  342). 
Evidence  that  accused  was  unmarried 
when  act  of  sexual  intercourse  was 
committed  is  not  inadmissible  though 
such  fact  be  not  alleged  in  indictment. 
11  App.  92  (1)   (74  S.  E.  716). 

Virtuous,  any  virgin  is;  means  physical 
purity  and  not  purity  of  mind  or  heart; 
every  woman  presumed  to  be.  5  App. 
447  (1,  2)  (63  S.  E.  573).  Definition 
of  "virtuous,"  question  of  law  for 
court.  91/255  (18  S.  E.  140).  Woman 
presumed  prima  facie  to  be  virtuous; 
if  proof  shows  that  before  alleged  se- 
duction she  had  never  had  sexual  inter- 
course, she  was  virtuous.  48/193; 
85/407  (11  S.  E.  856);  91/255  (18  S.  E. 
140).  Every  virgin  is  virtuous;  as  gen- 
eral proposition,  if  woman  parts  with 
her  virginity,  by  her  own  consent,  be- 
fore wedlock,  she  is  not  virtuous. 
85/383  (11  S.  E.  856);  90/628  (16  S.  E. 
380).    On  question  whether  woman  is 


virtuous,  jury  may  consider  evidence 
of  debauched  mind  and  apply  their 
knowledge  of  human  nature  and  the 
customs  of  society  in  determining 
such  question.  48/193  (5);  85/383  (11 
S.  E.  856);  90/628  (16  S.  E.  380). 
Physical  chastity,  not  moral,  test  by 
which  to  determine  woman's  virtue 
at  time  of  her  seduction.  124/423  (3) 
(52  S.  E.  910).  A  woman  who  has 
never  been  married,  and  who  has  never 
had  sexual  intercourse,  is  in  law  vir- 
tuous, in  the  sense  that  she  may  be 
the  victim  of  seduction.  102/506  (8) 
(31  S.  E.  92).  Evidence  of  lewd  and 
lascivious  nature  of  woman,  admis- 
sible. 102/507  (5)  (31  S.  E.  92). 
Charge  that  conduct  showing  de- 
bauched mind  may  be  considered  by 
the  jury  in  determining  whether 
woman  had  parted  with  her  virginity 
before  the  alleged  seduction,  not  er- 
roneous. 7  App.  245  (66  S.  E.  627). 
Weeping  of  woman,  at  trial  of  man  for 
seducing  her,  no  ground  for  new  trial, 
where  no  objection  made  at  time  it 
occurred.     124/424  (10)   (52  S.  E.  910). 


§  379.  (§  388.)  Prosecution  may  be  stopped  by  marriage.  A  prose- 
cution under  the  preceding  section  may  be  stopped  at  any  time  before  ar- 
raignment and  pleading,  and  not  otherwise,  by  the  marriage  of  the  parties, 
or  a  bona  fide  and  continuing  offer  to  marry  on  part  of  the  seducer :  Pro- 
vided, that  the  seducer  shall,  at  the  time  of  obtaining  the  marriage  license 
from  the  ordinary  of  the  county  of  the  female's  residence,  give  a  good  and 
sufficient  bond  in  such  sum  as  said  ordinary  may  deem  reasonable  and  just, 
taking  into  consideration  the  condition  of  the  parties,  payable  to  said  ordi-  \ 
nary  and  his  successors  in  office,  and  conditioned  for  the  maintenance  and 
support  of  the  female  and  her  child  or  children,  if  any,  for  the  period  of  five 
years.  If  the  defendant  is  unable  to  give  the  bond,  the  prosecution  shall 
not  be  at  an  end  until  he  shall  live  with  the  female  in  good  faith  for  five 
years.  In  case  the  defendant  fails  to  comply  with  the  provisions  of  this  sec- 
tion, the  wife  shall  be  competent  witness  to  testify  against  the  husband  [in 
all  such  cases,  whether  the  marriage  to  suspend  said  prosecution  was  before 
or  after  indictment  of  said  defendant :  Provided,  that  this  amendment  shall 
not  apply  to  cases  pending  on  August  25,  1911.]    (a) 

Acts  1893,  p.  39.     1899,  pp.  42,  43.     (a)  Acts  1911,  p.  68. 
§  1142. 

Cited.  133/682,  683  (66  S.  E.  799).  stop   prosecution.     114/431    (3)    (40   S. 

Action  on  bond:     See- §  380  and  notes.  E.  320). 

Arraignment     and     pleading,    offer     of  Cancellation  of  bond  in  equity,  cannot 

marriage    must    be    made    before,   to  be    had,   for   subsequently   discovered 
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proof  exonerating  maker  of  the  crime 
of  seduction.  130/527  (4),  531  (61  S. 
E.  16);  and  see  113/310  (38  S.  E.  764); 
115/511  (42  S.  E.  16). 

Conduct  of  the  female  after  marriage, 
right  to  recover  on  bond  not  affected 
by.  113/310  (4)  (38  S.  E.  764);  115/511 
(2)    (42  S.   E.  16). 

Duress,  one  marrying  under  this  sec- 
tion to  avoid  prosecution  cannot  have 


marriage  set  aside  on  ground  of. 
130/527  (1)  (61  S.  E.  16). 
Witness,  wife  not  competent,  against 
husband,  where  at  time  of  marriage 
he  had  not  been  indicted  for  seduc- 
tion, but  was  merely  under  arrest 
charged  therewith.  117/298  (43  S.  E. 
720);  but  see  amendment  of  this  sec- 
tion contained  in  brackets. 


§  380.  (§  389.)  Filing  the  bond  and  suit  thereon.  The  bond,  when 
so  executed  and  approved  by  the  ordinary,  shall  be  filed  in  his  office  and  re- 
corded on  his  minutes ;  and  upon  the  failure  of  the  defendant  to  comply  with 
its  terms,  suit  may  be  brought  thereon. 

Acts  1893,  p.  39. 
§  1183. 


Alimony,  permanent,  judgment  for, 
payable  monthly,  beginning  after  ex- 
piration of  five  years  from  date  of 
marriage,  not  bar  action  on  bond. 
115/511  (1)  (42  S.  E.  16).  Payment  of 
temporary  alimony  in  amount  less 
than  sufficient  for  support,  no  de- 
fense.    113/311   (8)    (38  S.   E.  764). 

Breach  of  bond,  failure  of  obligor  to 
support  or  maintain  wife  or  child  at 
any  time  within  five  years,  will  con- 
stitute. Ordinary's  duty  to  begin 
suit  immediately  on  bond  not  being 
complied  with.     113/310  (1,  3)    (38   S. 


E.  764).  Recovery  on  bond  limited 
to  amount  of  damage  suffered.  115/511 
(3)  (42  S.  E.  16),  disapproving  113/310 
(3)   (38  S.  E.  764). 

Divorce,  first  verdict  in,  and  decree  for 
temporary  alimony,  no  defense  to 
suit.     113/310  (7)   (38  S.  E.  764). 

Evidence  here  warranted  recovery  on 
bond.     119/142   (2)    (45  5.   E.  971). 

Fraud  on  alleged  seducer,  fact  that  mar- 
riage entered  into  in  consequence  of, 
no  defense  to  action  on  bond.  113/310 
(5)   (38  S.  E.  764). 


ARTICLE  6. 

Keeping  Open  Tippling  Houses  on  the  Sabbath,  Lewdness,  Lewd 
Houses,  Disorderly  Houses,  and  Opium  Joints. 

§  381.  (§  390.)  Lewdness,  and  tippling  houses.  Any  person  who  shall 
be  guilty  of  open  lewdness,  or  any  notorious  act  of  public  indecency  tending 
to  debauch  the  morals,  or  of  keeping  open  tippling  houses  on  the  Sabbath  day, 
or  Sabbath  night,  shall  be  guilty  of  a  misdemeanor. 

Cobb,  815.     Acts  1865-6,  p.  233. 


Cited.     117/755  (45  S.  E.  126). 

Barber  shop,  construction  given  to  this 
section  as  to  tippling  house,  will  not 
be  extended  to,  as  barber  business  is 
not  in  itself  calculated  to  create  a  nui- 
sance or  to  lead  to  disorder  or  breach 
of  the  peace.    116/799  (43  S.  E.  46). 

Charge  here  as  to  keeping  open  tippling 


house  on  Sunday  was  argumentative. 
127/289  (56  S.  E.  408). 
Clerk  opening  bar  and  selling  on  Sun- 
day, without  owner's  consent,  and  no 
evidence  that  he  was  clerk  or  employee 
save  his  own  admission,  owner's  con- 
viction unwarranted.  2  App.  649  (58 
S.   E.  1070). 
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Conviction   before   city   council,   no   bar 
to  indictment.     53/75;    68/295.     Aliter 
as  to  city  court.     53/448. 
Date  on  which  offense  charged  to  have 
been   committed,  need  not  be  strictly 
proved;     sufficient     if     offense     com- 
mitted on  any  Sabbath  in  two  years. 
92/454   (17  S.  E.  668).     Date  must  be 
proved    to    be    on    Sunday;    if    shown 
that  day  of  month  laid  in  indictment 
was  Friday,  indictment  is  bad.    51/426. 
Domestic  wines,  one  who  sells,  on  the 
Sabbath,     and     allows     customers     to 
drink  in  a  small  house  within  the  cur- 
tilage, is  guilty.    92/456  (17  S.  E.  858). 
Keeping  open  of  tippling  house  on  Sun- 
day,   shown   by    evidence   of    sale   on 
three  different  Sundays  in  same  year 
in   dwelling    house,    of    whisky    which 
was  drunk  on  premises.     100/511   (2) 
(28  S.  E.  624). 
Knowledge  and  consent,  when   defend- 
ant  pleads   that   door   was   kept   open 
without,   he   must   make   out   this   de- 
fense clearly.     77/735. 
License,  retailing  liquor  without,  though 
on     Sunday,    violates    penal     statute; 
therefore  recorder  of  Augusta  has  no 
jurisdiction  to  punish  for  the  offense, 
and  after   plea  of  guilty  entered  and 
fine  imposed,  accused  could  have  cer- 
tiorari.   111/849  (36  S.  E.  607);  102/840 
(30  S.  E.  298). 
Municipal  ordinance,  passed  without  ex- 
press  legislative   authority,   to   punish 
keepers  of  barrooms  for  selling  liquor 
on  Sunday,  invalid.   109/491   (35   S.    E. 
147). 
Name      of      establishment     immaterial; 
simply    required    that    it   be  a   house 
where  liquor   is   tippled   on    the    Sab- 
bath, with  a  door  for  entrance  so  that 
anybody   can    open,    enter   and    drink. 
69/54. 
Part  of  house,  used  for  tippling,  must  be 
closed    on    Sabbath;    other    part    need 
not  be      65/568. 
Place    in  .county,   unnecessary  to   state; 
sufficient  if  crime  is  laid  in  the  county. 
69/54. 
Public      indecency,     act    to    constitute, 
must  be  committed  at  time  when,  and 
place  where,  it  could  have  been  seen 
by    more    than    one    person.      116/557 
(1)    (42    S.  E.  787);   109/351    (34   S.   E. 
577).     "Indecency"  narrower  in  mean- 
ing    than    in     ordinary     speech;     but 
broader    than   "exposure    of    the    per- 
son,"    7   App.  575   (1)    (67  S.  E.  709). 


How  determined  whether  act  inde- 
cent or  not.  7  App.  576  (2-4)  (67 
S.  E.  709).     See  Sexual  intercourse. 

Purpose  of  opening  tippling  house  is 
material,  though  length  of  time  it  is 
kept  open  is  not  (one  dissenting).  3 
App.  313  (1)  (59  S.  E.  916).  Purpose 
for  which  house  kept  open,  not  or- 
dinarily amount  to  justification. 
77/735.    But  sometimes  it  may.    78/106. 

Restaurant,  with  bar  attached,  the  two 
being  separated  by  a  partition  the 
door  in  which  is  left  open  on  the  Sab- 
bath is  a  tippling  house.  88/441  (14 
S.   E.   592);  92/455   (17  S.   E.  666). 

Sale  of  liquor  not  necessary  to  consti- 
tute tippling  house.  3/18;  34/457; 
48/510;   63/318. 

Sentence  of  $300  fine,  or  six  months' 
imprisonment,   not  severe.     69/55. 

Sexual  intercourse  or  anything  sugges- 
tive thereof,  publicly,  intentionally, 
and  wantonly  brought  to  attention 
of  persons  of  opposite  sex  is  act  of 
public  indecency.  7  App.  576  (5,  6) 
(67  S.   E.  709). 

Social  club,  though  only  members  ad- 
mitted and  selling  liquor  not  main  ob- 
ject, not  save  club  from  being  a  tip- 
pling house;  manager  of,  who  is  also 
a  member  and  officer,  amenable  to 
statute.  105/709  (1-3)  (32  S.  E.  143). 
Though  sale  and  drinking  of  intoxi- 
cating liquors  "not  main  object"  of 
social  club,  it  is  tippling  house  under 
this  section.  105/709  (1)  (32  S.  E. 
143). 

Strict  construction  applied  to  this  stat- 
ute; mementary  opening  of  tippling 
house  on  Sunday  violates  statute; 
purpose  not  considered.  City  ordi- 
nance using  the  same  terms  given  the 
same  construction.  121/365  (1,  2)  (49 
S.  E.  287).  In  administering  this  sec- 
tion as  to  keeping  tippling  house  open 
on  the  Sabbath,  courts  will  not  be 
astute  in  shielding  violators  of  the  law 
by  resorting  to  niceties  of  verbal  criti- 
cism, which  would  be  destructive  of 
the  objects  and  aims  of  the  statute. 
74/82. 

"Tending  to  debauch  morals,"  omission 
of,  not  such  defect  as  can  be  reached 
by  oral  motion  to  quash.  118/299  (2) 
(45  S.  E.  226). 

Time  tippling  house  kept  open,  if  but 
a  moment,  sufficient.  78/110;  92/454 
(17  S.  E.  668);  and  see  3  App.  313  (1) 
(59   S.    E.  916). 
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§  382.  (§  391.)  Lewd  houses.     If  any  person  shall  maintain  and  keep 
a  lewd  house,  or  place  for  the  practice  of  fornication  or  adultery,  either  by 
•himself,  or  others,  he  shall  be  guilty  of  a  misdemeanor. 
Cobb,  815.     Acts  1865-6,  p.  233. 


Adultery  or  fornication,  State  must 
prove  beyond  reasonable  doubt  acts 
of,   in   house,   either   by  direct   or  cir- 

*  cumstantial  evidence;  error  to  charge, 
"It  is  not  necessary  for  State  to  prove 
that  there  were  acts  of  adultery  or 
fornication  committed  at  such  house." 
5  App.  766  (2)  (64  S.  E.  828).  It  is 
not  necessary  that  the  State  should 
show  any  particular  act  of  fornica- 
tion or  adultery  to  have  been  commit- 
ted, if  the  evidence,  either  directly  or 
circumstantially,  is  such  as  to  satisfy 
the  jury  that  the  house  was  kept  and 
maintained  as  a  lewd  house;  that  is, 
if,  notwithstanding  lack  of  proof  as 
to  any  particular  act,  the  circum- 
stances are  such  as  to  satisfy  the  jury 
that  the  practice  of  fornication  and 
adultery  actually  went  on  in  the  house. 
10   App.  70,   71    (5)    (72  S.   E.   541). 

Aiding  in  keeping  the  house,  by  con- 
tributing to  its  maintenance,  with 
knowledge  of  its  character,  is  suffi- 
cient.    53/241. 

Declaration  of  accused  that  he  was  in 
co-partnership  with  another,  shown 
to  be  keeper  of  lewd  house,  together 
with  evidence  that  he  lived  in  the 
house,  collected  rent  from  inmates, 
and  exercised  acts  of  ownership,  suffi- 
cient to  sustain  verdict.  115/831  (42 
S.  E.  224). 

Disorderly  house:     See  §  383  and  notes. 

Fornication:  See  Adultery  or  fornica- 
tion. 

House  of  ill-fame  means  same  as  "lewd 
house  or  place  for  the  practice  of 
fornication  or  adultery."  10  App.  397 
(3)   (73  S.  E.  683). 

Husband,  whose  wife  and  daughters 
practice  open  and  notorious  lewdness, 
in  his  presence  and  without  his  dissent, 
is   guilty.      46/26;    57/390. 

Indictment  charging  that  defendant 
maintained  and  kept  a  lewd  house, 
sufficient.  53/241.  That  indictment 
does  not  allege  that  house  was  kept 
for  purposes  of  fornication,  is  not 
good  in  arrest.  60/657.  Two  offenses 
of  same  character  may  be  joined,  un- 
der different  counts.  2  App.  433  (2) 
(58  S.  E.  559). 


Innkeeper,  in  order  to  convict,  of  main- 
taining lewd  house,  on  the  theory  that 
along  with  other  guests,  he  allows 
lewd  women  to  stop  at  his  inn  and  ply 
their  vocation,  it  is  necessary  to  show 
that  he  had  knowledge,  actual  or  im- 
plied, of  the  unlawful  practices  that 
were  going  on;  such  knowledge  may 
be  shown  directly  or  circumstantially. 
10   App.  70   (2)    (72  S.   E.   541). 

Leasing  house  to  be  used  as  lewd  house, 
or  permitting  it  to  be  so  used,  is  vio- 
lation of  this  section.  All  concerned 
indictable  as  principals.  119/301  (46 
S.  E.  408),  explained  126/727  (55  S.  E. 
963). 

Municipal  ordinance:  City  Code  of  At- 
*  lanta,  section  1837,  in  so  far  as  it  makes 
it  punishable  for  any  person  to  allow 
a  house  or  a  portion  of  a  house  to  be 
occupied  as  a  house  of  ill-fame,  cre- 
ates no  different  offense  from  that 
created  by  this  section,  and  is,  there- 
fore, invalid.  10  App.  397  (2)  (73  S.  E. 
683),  471  (1)  (73  S.  E.  684).  Ordi- 
nance making  it  unlawful  to  occupy 
or  allow  to  be  occupied  any  portion 
of  a  house  to  be  used  as  a  house  of  ill- 
fame,  means  occupancy  which  contrib- 
utes in  some  manner  to  the  unlawful 
character  of  the  house,  and  does  not 
preclude  an  innocent  and  unlawful  oc- 
cupancy of  a  room  or  a  portion  of  a 
house  which  may  in  other  parts  there- 
of be  used  for  disorderly  and  im- 
moral purposes.  10  App.  471  (2)  (73 
S.  E.  684). 

Profit,  need  not  be  shown  that  house  is 
kept  for.     46/26. 

Reputation  of  house,  or  of  person,  as 
to  lewdness,  not  ground  for  exclusion 
of  testimony  of  one  swearing  that 
he  knows,  that  he  cannot  tell  the  num- 
ber of  persons  whom  he  has  heard 
speak  of  the  matter,  or  give  the  names 
of  those  from  whose  conversation  he 
has  gained  his  knowledge;  his  exam- 
ination and  cross-examination  are  to 
be  considered  together  and  given  such 
weight  as  it  seems  to  the  jury  to  be 
entitled  to  under  all  the  circumstances 
disclosed  by  his  testimony  as  a  whole. 
10  App.  70  (3)  (72  S.  E.  541).    Reputa- 
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tion  of  house  being  kept  as  lewd 
house  admissible,  but  not  sufficient  to 
convict  under  this  section,  if  wholly 
uncorroborated.  2  App.  433  (7)  (58 
S.  E.  559),  445  (1)  (58  S.  E.  546);  10 
App.  794  (74  S.  E.  89).  Evidence  of 
the  general  reputation  for  chastity  of 
the  women  at  the  house,  admissible. 
57/390.  And  the  reputation  of  the 
house  may  be  shown,  and  the  proof 
may  run  back  more  than  two  years. 
76/82.  Reputation  of  defendant  as 
lewd  woman  and  of  house  as  place  of 
prostitution  with  fact  that  men  fre- 
quented the  place  night  and  day  and 
that  defendant,  her  niece  and  daugh- 
ter lived  there  together,  sufficient  to 
convict.  2  App.  387  (1)  (58  S.  E.  499). 
Sale,  executory,  of  house  to  lewd 
woman     to    be    conducted    as    lewd 


house,  and  she  thereupon  occupying  it 
and  devoting  it  to  that  purpose,  seller 
stands  in  such  an  accessorial  relation- 
ship to  her  act  as  to  be  indictable  un- 
der this  section.  10  App.  133  (72  S. 
E.  715). 

Sentence  to  pay  fine  of  $300,  or  six 
months'  imprisonment,  not  excessive. 
57/390. 

Tax  digest  admissible  to  show  title  in 
defendant.    76/82. 

Vocation:  House  may  be  lewd  house, 
though  devoted  chiefly  to  some  other 
vocation,  if  lewd  women  are  accus- 
tomed to  frequent  there  and  to  carry 
on  their  practices  therein.  10  App.  70 
(1)   (72  S.  E.  541). 

Wife,  living  with  husband,  may  be 
guilty  of  keeping  house  of  ill-fame. 
134/373   (1-d)   (67  S.  E.  1037). 


§  383.  (§  392.)  Disorderly  houses.  Any  person  who  shall  keep  and 
maintain,  either  by  himself  or  others,  a  common,  ill-governed,  and  disorderly 
house,  to  the  encouragement  of  idleness,  gaming,  drinking,  or  other  mis- 
behavior, or  to  the  common  disturbance  of  the  neighborhood  or  orderly  citi- 
zens, shall  be  guilty  of  a  misdemeanor. 

Cobb,  815.     Acts  1865-6,  p.  233. 


Evidence  showing  shooting,  dancing, 
cursing  and  loud  noises  at  ice  cream 
festivals  given  twice  a  week  for  two 
years  resulting  in  disturbance  of 
neighbors,  sufficient  to  convict.  3 
App.  444  (60  S.  E.  112).  Evidence 
that  defendant  secreted  a  person 
whom  policeman  was  trying  to  ar- 
res.,  admissible  as  a  circumstance, 
along  with  others,  to  sustain  the 
charge.     54/217. 

Gaming,  offense  of,  is  separate  and  en- 
tirely independent  of  offense  of  keep- 
ing house  to  the  encouragement  of 
gaming.     117/753,  755   (45  S.  E.  126). 

Indictment  is  sufficiently  specific  where 
it  alleges  that  defendants  "did  keep 
and  maintain,  a  common,  ill-governed, 


and  disorderly  house,  to  the  encour- 
agement of  idleness,  drinking,  and 
other  misbehavior."  2  App.  433  (3) 
(58  S.  E.  559).  This  offense  and  that 
defined  by  section  382  may  be  joined 
in  same  indictment  in  different  counts. 
2  App.  433  (2)  (58  S.  E.  559).  Indict- 
ment charging  divers  specified  vices 
conjunctively,  sustained  upon  proof  of 
any  one  of  such  vices.  113/444  (3) 
(39  S.  E.  118). 

Lewd  house:    See  §  382  and  notes. 

Noises,  must  be  ordinary  and  usual  or 
common  occurrences,  and  the  disturb- 
ance must  be  general,  and  not  of  only 
one  person  in  a  thickly  settled  neigh- 
borhood.    36/280. 


§  384.  (§  393.)  Opium  joints  prohibited.  Any  person  who  shall  keep, 
set  up,  maintain,  or  open  any  house,  room,  or  place  of  any  description,  for 
the  smoking  of  opium  or  any  preparation  thereof,  shall  be  guilty  of  a  mis- 
demeanor. 

Acts  1895,  p.  66. 

6  Ga  Code— 17 
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Obscene  pictures,  and  abusive  and  vulgar  language. 

ARTICLE  7. 
Obscene  Pictures,  and  Abusive  and  Vulgar  Language. 

§  385.  (§  394.)  Use  of  obscene  pictures.  If  any  person  shall  bring, 
or  cause  to  be  brought,  into  this  State  for  sale  or  exhibition,  or  shall  sell  or 
offer  to  sell,  or  shall  give  away  or  offer  to  give  away,  or  having  possession 
thereof  shall  knowingly  exhibit  to  another  any  indecent  pictorial  newspaper 
tending  to  debauch  the  morals,  or  any  indecent  or  obscene  book,  pamphlet, 
paper,  drawing,  lithograph,  engraving,  daguerreotype,  photograph,  picture, 
or  any  model,  cast,  instrument,  or  article  of  indecent  and  obscene  use,  or 
shall  advertise  any  of  said  articles  or  things  for  sale,  by  any  form  of  notice, 
printed,  written,  or  verbal,  or  shall  manufacture,  draw,  or  print  any  of  said 
articles,  with  intent  to  sell  or  expose  or  to  circulate  the  same,  he  shall  be 
guilty  of  a  misdemeanor. 

Acts  1878-9,  p.  163. 

Cited.      105/683,    691    (31    S.    E.    592);  Charge  submitting  to  jury  the   reading 

119/561  (46  S.  E.  838);  12  App.  169,  matter  and  illustration  in  newspapers 

172  (76  S.  E.  1032),  174,  175  (76  S.  given  away,  proper.    72/261. 
E.  1029). 

§  386.  (§  395.)  Obscene  prints,  etc.  If  in  a  public  place,  on  any  fence 
or  wall,  or  other  surface  contiguous  to  the  public  street,  or  on  the  floor  or 
ceiling  or  on  the  inner  or  outer  wall  of  any  closet,  room,  passage,  hall,  or 
any  part  of  any  hotel,  court-house,  church,  school,  station-house,  depot  for 
freight  or  passengers,  capitol,  or  other  buildings  devoted  or  open  to  other 
or  like  public  uses,  or  on  the  walls  of  any  outbuilding  or  other  structure 
pertaining  thereto,  and  frequented  by  the  users  thereof,  any  person  shall 
make  or  cause  to  be  made  any  obscene  drawing  or  picture,  or  obscene  writ- 
ing or  print,  liable  to  be  seen  of  others  passing  or  coming  near  the  same,  he 
shall  be  guilty  of  a  misdemeanor. 

Acts  1878-9,  p.  163. 

Cited.   105/683,  691  (31  S.  E.  592);     172  (76  S.  E.  1032),  174,  175  (76  S. 
119/561  (46  S.  E.  838);  12  App.  169,     E.  1029). 

§  387.  (§  396.)  Using  abusive  or  obscene  language.  Any  person 
who  shall,  without  provocation,  use  to  or  of  another,  and  in  his  presence, 
opprobrious  words  or  abusive  language,  tending  to  cause  a  breach  of  the 
peace,  or  who  shall,  in  like  manner,  use  obscene  and  vulgar  or  profane 
language  in  the  presence  of  a  female,  or  by  indecent  or  disorderly  conduct 
in  the  presence  of  females  oh  passenger-cars,  street-cars,  or  other  places  of 
like  character,  shall  be  guilty  of  a  misdemeanor. 

Acts  1865-6,  p.  233.     1872,  p.  9.     1875,  p.  25.     1890-1,  p.  83. 
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Cited.      105/683,    691    (31    S.    E.    592); 

119/561   (46  S.  E.  838);  12  App.  169, 

.        172   (76   S.   E.  1032),   174,   175   (76  S. 

E.  1029). 
Acquittal  of  using  obscene  language  in 
presence  of  female,  not  bar  prosecu- 
tion  for  using  opprobrious  words   to 
and  of  another,  though  both  same  act. 
116/543  C42  S.  E.  793). 
Cattle   in    pound,   where    defendant   en- 
deavored  to   release,   whereupon   wife 
of   man    impounding   them   demanded 
payment    of    damages    done,    and    re- 
sisted attempt  to  release  the  cattle,  no 
provocation  shown  for  use  of  oppro- 
brious   words    or    abusive    language. 
78/335  (1). 
Character  of  female,  evidence  to  show 
depraved,  not  constitute  defense,  and 
absence*  of  witness  by  whom  defend- 
ant   hopes    to    prove    such    fact,    no 
ground       for       continuance.       48/311. 
Evidence  of  female,  to  whom  profane 
language   alleged   to  have   been  used, 
that  soon  after  alleged  profanity  she 
testified    to   defendant's   good   charac- 
ter and  friendship  for  her,  admissible. 
7  App.  559  (1)   (67  S.  E.  218). 
Charge  of  entire  section  in  prosecution 
for  using   profane    language   in    pres- 
ence of  female,  held  not  reversible  er- 
ror.    10  App.  823,  826   (74  S.   E.  314). 
Charge  that  words  alleged  in  indict- 
ment   are    opprobrious    and    abusive 
within  meaning   of   statute,    and    that 
given  state  of  facts  would  not  be  suf- 
ficient provocation   for   their  use,   er- 
ror.     124/416  (52  S.  E.  737). 
Circumstantial    evidence    admissible    to 
show   absence  of  provocation  or  that 
accused    knew    of    female's    presence. 
10  App.  823,  825   (74  S.  E.  314). 
Compromise:     Where  husband  is  prose- 
cuting another  for  using  obscene  and 
vulgar    language    in    the    presence    of 
the    wife,   not    competent    to   ask    the 
wife  whether  husband  had  offered  to 
compromise.     73/83. 
Constitutional,   Act   of    1890   is,   as   not 
violative   of  provision   in    Civil   Code, 
section  6445.     99/56  (1)   (25  S.  E.  613). 
Though    this    Act    be    subject    to    the 
constitutional    objection    that    it    con- 
tains   matter   different   from    that   ex- 
pressed     in    its    title,    or    that    it    at- 
tempts to  amend  a  section  of  the  Code 
by   a   m^re   reference   to   its   number, 
the  Act    having  been  incorporated  in 
the  Code,  such  defects  would  not  ren- 


der invalid  the  section  of  the  Code 
embodying  the  Act.  110/760  (2)  (36 
S.  E.  73). 

Court,  using  opprobrious  words  before, 
and  in  presence  of  person  about 
whom  they  were  spoken,  after  such 
words  had  been  ruled  out  as  incompe- 
tent evidence,  will  warrant  conviction. 
89/336  (15  S.  E.  463). 

Damned,  when  used  in  sense  "import- 
ing an  imprecation  of  future  divine 
vengeance,"  is  profane.  99/56  (2,  3) 
(25   S.   E.   613). 

Hearing  of  female,  words  used  in,  are 
used  in  her  presence.  48/311.  Wit- 
ness may  testify  to  his  opinion  as  to 
whether  woman  was  in  hearing  dis- 
tance, though  not  an  expert.  5  App. 
48  (8)  (62  S.  E.  647).  Charge  that  if 
profane  language  was  used  in  hearing* 
of  female  that  would  be  in  her  pres- 
ence, upheld  where  also  charged  that 
accused  must  have  known  that  fe- 
male was  within  hearing.  123/505  (51 
S.  E.  505). 

Indictment  for  using  profane  language 
in  the  presence  of  a  female  need  not 
charge  that  the  language  was  used  of, 
or  to,  another.  126/547  (1)  (55  S.  E. 
482).  Indictment  sustained  if  evi- 
dence shows  use  of  words  as  laid  or 
their  substance,  or  similar  language. 
99/21  (3)  (25  S.  E.  609).  See  Spoken 
words,  Variance. 
Jury,  questions  for:  See  Obscene  and 
vulgar,  Provocation,  Trespass. 

Obscene  and  vulgar,  whether  language 
is,  generally  depends  upon  circum- 
stances and  manner  of  its  use,  and 
question  may  safely  be  left  to  jury; 
certain  words  are,  however,  obscene 
and  vulgar  as  matter  of  law.  5  App. 
47  (3)  (62  S.  E.  647).  Words,  "I  want 
to  stay  here  awhile,"  addressed  by  a 
man  to  a  woman,  are  not,  per  se, 
either  obscene  or  vulgar.  95/475  (20 
S.  E.  241).  Meaning  of  words  used 
determined  by  circumstances,  time, 
place,  and  intent.  6  App.  395  (1)  (65 
S.  E.  58);  and  see  41/281.  Words  arc 
obscene,  vulgar  or  profane  in  accord- 
ance with  connection  and  sense  in 
which  used.  120/177  «(1,  2)  (47  S.  E. 
511).  The  language,  "You  are  a  God 
damn  low  down  son  of  a  bitch," 
though  profane,  coarse,  opprobrious 
and  abusive,  is  not  obscene  and  vul- 
gar,  inasmuch  as    the    word    "bitch," 

applied  to  a  woman,  does  not,  in  its 
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ordinary  sense,  import  prostitution. 
89/549  (16  S.  E.  66).  If  man  ask  fe- 
male, in  her  presence,  without  provo- 
cation, "to  go  to  bed  with  him,"  in- 
tending thereby  to  propose  illegal 
sexual  intercourse,  he  is  guilty  of  us- 
ing obscene  and  vulgar  language  in 
presence  of  female.  41/278.  Obscene 
and  vulgar  includes  any  foul  words 
which  would  offend  the  modesty  and 
decency  of  the  woman  or  women  in 
whose  presence  words  were  used;  need 
be  no  reference  to  sex  or  sexual  or- 
gans.    5  App.  47  (2)  (62  S.  E.  647). 

Other  abusive  words  may  be  shown  in 
rebuttal  to  prisoner's  statement  that 
he  did  not  abuse  prosecutor.  86/362 
(12  S.  E.  583). 

Profane  will  be  regarded  as  surplusage 
'  where  language  set  forth  is,  as  a  mat- 
ter of  law,  net  profane,  but  is  obscene 
and  vulgar.  5  App.  47  (1)  (62  S.  E. 
647). 

Provocation,  using  words  without,  es- 
sential element  of  the  crime.  7  App. 
613  (1)  (67  S.  E.  697).  Sufficiency  of 
provocation  question  for  jury.  96/299, 
300  (22  S.  E.  527);  110/257  (34  S.  E. 
289) ;  9  App.  402  (71  S.  E.  593) ;  7  App. 
613  (1)  (67  S.  E.  697).  Evidence  not 
showing  language  was  without  prov- 
ocation or  that  accused  knew  of  prox- 
imity of  females,  conviction  illegal. 
114/58  (39  S.  E.  879).  Provocation 
by  one  other  than  the  female  present 
is  a  defense.  113/1065  (39  S.  E.  408). 
State  must  allege  and  prove  that 
word  spoken  without  provocation. 
72/213;  96/299,  300  (22  S.  E.  527).  If 
provocation  given,  and  proved,  justi- 
fication is  complete  whether  words  in- 
sulting or  not.  33/369.  It  was  com- 
petent and  material  for  defendant  to 
show  that  female  used  language  to 
him  'sufficient  to  provoke  his  reply 
containing  the  language  for  using 
which  he  was  indicted.  78/87.  It  is 
not  erroneous  to  charge  the  jury  that 
if  the  accused  used  to  the  prosecutor 
the  language  charged  in  the  indict- 
ment, it  is  for  them  to  determine 
whether  or  not  he  had  provocation  so 

§  388.  (§  397.)  Jurisdiction  of  above  offenses.  Offenses  mentioned 
in  the  preceding  section,  which  are  not  committed  on  passenger-cars,  street- 
cars, or  other  places  of  like  character,  shall  not  be  inquired  into  by  any  court, 
except  upon  presentment  made,  or  indictment  found,  by  the  grand  jury. 

Acts  1890-1,  p.  83.     1872,  p.  9.     1875,  p.  25. 


to  do,  and  "whether  or  not  the  prov- 
ocation, if  there  was  any,  was  suffi- 
cient to  justify  the  defendant  in  the# 
use  of  such  language."  114/104  (39  S." 
E.  942).  Whether  wrongfully  enter- 
ing and  taking  possession  of  defend- 
ant's place  of  business,  and  refusing 
to  leave,  was  sufficient  provocation, 
question  for  jury.  105/608.  (31  S.  E. 
738).  Conviction  warranted  where  it 
appeared,  from  the  evidence,  that, 
without  any  provocation  and  wholly 
without  excuse,  defendant  used  vul- 
gar and  obscene  language  in  presence 
of  a  female.  124/657  (52  S.  E.  890). 
See  Trespass. 

Spoken  words  only  contemplated. 
117/13  (1)  (43  S.  E.  436).  Safer  and 
better  construction  of  section  is  that 
use  of  spoken  words,  only,  prohib- 
ited; if  written  words  also  are  con- 
templated, indictment  must  specify 
character  of  instrument.  90/456  (16 
S.  E.  95). 

Street  car,  man  and  woman,  drunk, 
kissing  and  hugging,  upon,  other  fe- 
males being  present,  conviction  war- 
ranted. 108/35  (33  S.  E.  813).  Pres- 
ence of  females  on  car  sufficient, 
though  they  do  not  witness  the  inde- 
cent conduct.     108/35  (33  S.  E.  813). 

Trespass  may  or  may  not  be  defense; 
whether  trespass  in  fact  committed 
and  whether  justifying,  question  for 
jury.  96/299  (l)  (22  S.  E.  527).  See 
Provocation. 

Truth  of  words  spoken,  no  legal  justi- 
fication for  speaking  them.  99/20  (1) 
(25  S.  E.  609). 

Variance  between  allegations  and  proof, 
where  indictment  charged  that  lan- 
guage was  used  to,  and  of,  another, 
and  proof  showed  that  language  was 
of  another  and  in  his  presence  but 
not  to  him,  immaterial.  89/335  (15  S. 
E.  463). 

Wife,  evidence  by  defendant  that  he  had 
been  told  that  prosecutor  had  in- 
sulted, no  defense,  there  being  no  ev- 
idence that  such  insult  had  in  fact 
been  offered.    94/593  (19  S.  E.  895). 
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Cited.      105/683,    691    (31   S.     E.    592);  E.  1029). 

119/561  (46  S.  E.  838);  12  App.  169,    Indictment   or    presentment    by    grand 
172  (76  S.  E.  1032),  174,  175  (76  S.        jury  necessary.     90/330  (17  S.  E.  96). 


ARTICLE  8. 
Gaming  Houses,  Gaming  Tables,  and  Gambling. 

§  389.  (§  398.)  Gaming  houses.  If  any  person  shall,  by  himself,  serv- 
ant, or  agent  keep,  have,  use,  or  maintain  a  gaming  house  or  room,  or  shall 
in  any  house,  place,  or  room,  occupied  by  him,  permit  persons,  with  his  knowl- 
edge, to  come  together  and  play  for  money  or  any  other  valuable  thing  at  any 
game  or  device  for  the  hazarding  of  money  or  other  thing  of  value,  he  is 
guilty  of  a  misdemeanor. 

Cobb,  815.     Acts  1865-6,  p.  233.     1884-5,  p.  59. 

§  395. 


Cited.     95/326,  328,  329  (22  S.  E.  537). 
Circumstantial     evidence:     Where    de- 
fendant kept  his  sleeping    apartment 
with   doors  "blanketed"   in   fit   condi- 
tion for  privately  gaming  therein,  and 
had  a  table  suitable  for  gaming,  sev- 
eral   packs    of   cards    and     boxes    of 
chips,  and  a  memorandum  book  with 
names  and  numbers  therein,  and  his 
guests   hid   under    the   bed   on   being 
surprised  by  police,  verdict  of  guilty 
warranted.     82/297  (7  S.  E.  867);  and 
see  1  App.  722  (57  S.  E.  958). 
Common  law,  keeping  a  gaming  house 
was    offense   at,    though    no    form    of 
gambling    was    then    punishable,    and 
gaming   contracts    were    enforced    by 
the  courts.     Prior  to  first  Penal  Code 
this    common    law    offense    was    pun- 
ished   in   Georgia.     117/753   (1,  2)    (45 
S.   E.    126). 
Description  of  the  house,  as  to  location, 
need   not  be  more  definite   than  that 
it  is  in  the  county.     68/339. 
Futures,  place  of  buying  and  selling,  on 
margins,  is  a  gaming  house.     2  App. 
1    (4)    (58  S.   E.  401).     True,   though 
contracts  telegraphed  out  of  State,  if 
actual      wagering     or     settlement     of 
wagers   take  place  in  this  State.     Id. 
(4-a).      Statement  in  each  transaction 
that  actual  delivery  contemplated,  but 
actual  winnings  and  losses  settled  in 
money,   not  prevent  such  place  from 
being  gaming  house.     Id.   (4-c).     See 


§  403- 
General   verdict    of    guilty    is    sufficient 

under    indictment    for    keeping,    and 

also   for  renting.     68/339. 

Horse  race,  one  who  maintains  house 
for  purpose  of  betting  on,  keeps  a 
gaming  house,  though  such  betting  is 
not  prohibited  by  statute  and  though 
race  is  run  in  different  State.  117/753 
'  (4,  5)  (45  S.  E.  126).  Place  for  bet- 
ting on  horse  races  is  within  the  stat- 
ute, though  bets  were  accepted  and 
consummated  in  another  State.  120/185 
(47  S.  E.  561).  Keeping  place  where 
persons  allowed  to  bet  on  races,  offer 
to  bet,  place  order  for  bet,  or  tele- 
graph or  telephone  bets,  prohibited  by 
this  section.     124/1  (52  S.  E.  76). 

Husband  and  wife,  where  they  live  to- 
gether, husband  is  head  of  house  and 
his  duty  affirmatively  to  interfere  with 
gaming;  if  she  sits  quietly  by,  and 
does  not  interfere,  she  cannot  be  con- 
victed as  for  giving  her  consent. 
92/49    (18   S.   E.   186). 

Indictment:  One  offense  defined  in 
this  section,  which  may  be  committed 
in  three  ways;  therefore,  count  of 
maintaining  gaming  house  and  an- 
other for  renting  it  for  gaming  pur- 
poses, not  demurrable  for  misjoinder 
of  distinct  offenses.  123/508  (1)  (51 
S.  E.  499);  and  see  68/339.  See  De- 
scription, Presentment. 

Lease  of  house  to  another  by  defendant 
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immaterial,  it  appearing  that  he  was 
himself  in  possession.  29/263;  83/580 
(10  S.  E.  234).  If  house  was  rented 
out  by  defendant,  and  he  afterwards, 
as  proprietor  of  a  game,  carried  on 
business  of  gambling  therein,  he 
would  for  time  being  have  posses- 
sion of  the  house  and  would  be  guilty 
of  keeping  it.  120/201  (4)  (47  S.  E. 
574).  Testimony  that  defendant  was 
lessee  of  the  premises  was  ad- 
missible as  showing  he  had  control 
over  them.  123/508  (5)  (51  S.  E.  499). 
Knowingly  renting  or  letting  for  use 
as  gaming  house:  See  §  390  and 
notes. 

Lending  money  to  conduct  gaming 
house  and  visiting  house  and  doing 
anything  towards  keeping  and  main- 
taining, charge  that  evidence  as  to,  if 
believed  by  the  jury,  sufficient  to  war- 
rant conviction,  upheld.  123/570  (1) 
(51  S.  E.  627). 

Maintaining  or  keeping  gaming  house, 
any  act  done  in  connection  with,  is 
an  offense  under  this  section.  127/273 
(1)  (56  S.  E.  425);  and  see  126/558  (55 
5.  E.  497),  749  (55  S.  E.  1042). 
"Keep"  and  "maintain"  frequently 
used  as  synonymous,  but  if  under  this 
section,  the  offense  may  be  committed 
by  keeping  or  maintaining,  or  by 
keeping  and  maintaining,  proof  that 
defendant  had  been  guilty  of  either  of 
the  prohibited  acts  would  sustain  a 
charge  that  he  had  kept  and  main- 
tained. 120/201  (47  S.  E.  574);  and 
see  118/774  (45  S.  E.  622). 

Municipal  ordinance  making  penal  main- 
tenance of  place  for  betting  on  races, 


invalid.     124/1  (52  S.  E.  76). 

Parties:  Each  person  participating  in 
keeping  and  maintaining  gaming 
house  guilty  of  offense.  120/201  (3) 
(47  S.  E.  574). 

Presentment,  special,  against  one  for 
keeping  a  gaming  house  is  not  evi- 
dence of  his  guilt,  but  is  a  public 
charge  to  the  effect,  calculated  to  put 
one  on  inquiry;  and  such  presentment 
is  admissible  with  a  view  of  establish- 
ing the  reputation  of  the  person  to 
whom  the  house  is  rented.  118/42  (4) 
(44  S.  E.  859). 

Purpose  of  statute  to  prevent  keeping 
house  where  gaming  of  any  sort  is  en- 
couraged, because  of  tendency  of 
such  house  to  corrupt  morals  and  to 
ruin  fortunes;  not  aimed  at  games  or 
players.  117/753  (6)  (45  S.  E.  126). 
Purpose  with  which  house  was  leased, 
shown  by  circumstances.  118/42  (2) 
(44  S.  E.  859);  and  see  57/390. 

Single  occasion,  use  of  house  permitted 
on,  for  consideration,  may  be  suffi- 
cient to  convict  of  gambling.  4  App. 
336  (61  S.  E.  296);  92/49  (18  S.  E. 
186). 

Slot  machine  by  which  nickel  won  or 
fifteen  cents  lost,  fell  within  section 
398,  and  not  this  section.  97/343  (3) 
(23  S.  E.  829). 

Social  club,  gambling  carried  on  in,  of- 
ficer collecting  portion  of  losses  for 
club's  benefit,  guilty  of  keeping  gam- 
ing house.     102/632  (29  S.  E.  438). 

Time,  house  need  not  be  kept  during 
any  given  period  of;  sufficient,  if  kept 
at  any  time  within  statute  of  limi- 
tations.    120/201   (2)    (47  S.  E.  574). 


§  390.  (§  398.)  Knowingly  renting  or  letting  for  such  purposes.    If 

any  person  shall,  by  himself,  servant,  or  agent,  knowingly  rent  or  let  any 
house  or  room  with  the  view  or  expectation  of  the  same  being  used  for  the 
purpose  mentioned  in  the  preceding  section,  he  shall  be  guilty  of  a  misde- 
meanor. 


Cited.  95/326,  328,  329  (22  S.  E.  537). 
Knowledge  of  accused  that  house  to  be 
used  for  gaming  may  be  shown  by 
any  competent  evidence;  statute  of 
limitations  has  no  application. 
122/164  (50  S.  E.  54);  123/508  (3)  (51 
S.  E.  499).  If  accused  did  not  have 
knowledge  that  room  or  house  to  be 


used  for  gaming,  when  rent  contract 
made,  not  under  obligation  to  use  or- 
dinary diligence  to  discover  use, 
though  jury  may  infer  knowledge 
if  circumstances  of  conduct  of  busi- 
ness such  as  to  give  notice.  123/508 
(6)  (51  S.  E.  499). 
Presentment,  special,  against  tenant,  ad- 
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missible    as   tending   to   show   knowl- 
edge   of    landlord.     118/44   (44   S.   E. 
859). 
Reputation  of  tenant  as  gambler  and  of 


apartment  as  gaming  house,  two  years 
before  indictment,  admissible  where 
guilty  knowledge  «is  gist  of  offense. 
122/164   (2)    (50  S.   E.  54). 


§  391.  (§  400.)  Gaining  tables.  If  any  person  shall,  by  himself  or 
servant  or  other  agent,  keep  or  employ  any  table  of  whatever  name,  kind,  or 
description,  for  gaming,  and  shall,  by  himself,  servant,  or  agent,  preside  or 
deal  at,  or  use,  any  such  table  for  the  purpose  of  playing  and  betting  at  the 
same,  he,  his  servant,  and  agent,  so  offending,  shall  be  guilty  of  a  misde- 
meanor. 

Cobb,  815.     Acts  1880-1,  pp.  72,  73.     1853-4,  p.  86.     1859,  p.  59.     1865-6,  p.  233. 
§  395. 

Cited.     95/326,  328,  329  (22  S.  E.  537).  and     bet     thereat.       40/689;     48/510; 

Device,   this   section   includes   any,   that  88/458  (14  S.  E.  712). 

may  be  kept  or  used  or  presided  over  Value,  unnecessary  to  allege  that  things 

by  one  person  that  others  may  play  of,   were   bet.     60/146. 

§  392.  (§  401.)  Gambling.  If  any  person  shall  play  and  bet  for  money, 
or  other  thing  of  value,  at  any  game  played  with  cards,  dice,  or  balls;  or 
shall  play  and  bet  for  money,  or  other  thing  of  value,  at  any  table  of  what- 
ever name,  kind,  or  description,  for  gaming ;  or  shall  bet  at  any  game  of  nine- 
pins, or  any  other  number  of  pins,  or  at  any  billiard  or  pool-table,  he  shall  be 
guilty  of  a  misdemeanor. 

Cobb,  819,  820.     Acts  1859,  p.  59.     1865-6,  p.  233. 

§  395. 


Cited.     95/326,  328,  329  (22  S.  E.  537). 

Accusation:    See  Indictment. 

Arrest:  Whether  defendant  arrested  by 
lawful  officer  or  not,  or  whether  ar- 
rest legal  or  illegal,  immaterial  on 
trial.     126/84  (9)    (54  S.   E.  931). 

Bet  of  money  or  other  thing  of  value, 
in  absence  of,  conviction  not  war- 
ranted. 127/276  (2)  (56  S.  E.  419). 
Failure  to  charge  on  request  that 
there  must  be  some  evidence  to  show 
that  money  on  table  during  card 
game  was  being  bet  on  game,  if  error 
at  all,  was  not  erroneous  where  re- 
quest covered  by  general  charge.  2 
App.  623,  624  (58  S.  E.  1114). 
Bystanders,  who  bet  on  the  result  of 
throwing  dice  for  money  by  others, 
are  guilty  of  playing  and  betting. 
91/152  (16  S.  E.  937).  Charge  in  ef- 
fect that  if  jury  find  accused  guilty  of 
betting  on  game  played  by  others 
they  may  convict,  upheld.  123/570  (2) 
(51  S.  E.  627).  Following  charge, 
though  not  accurate  under  facts,  was 
not  reversible  error:     "I   charge  you 


that  it  would  not  be  necessary  for  the 
State  to  show  that  the  defendant  ac- 
tually played  cards  and  bet;  it  would 
be  sufficient  if  it  appears  to  you  that 
he  bet  on  any  game  played  with  cards. 
It  would  not  be  necessary  for  him  to 
actually  participate  in  the  game;  if  he 
stood  by,  saw  the  game  played,  and 
bet  money  on  it,  he  would  be  guilty, 
under  the  charge  made  against  him  in 
the  accusation."  11  App.  415  (2)  (75 
S.  E.  445). 

Character  of  game  or  as  to  who  lost  or 
won,  proof  of,  not  necessary;  suffi- 
cient to  show  that  defendant,  with 
others,  played  at  cards  for  money. 
117/706  (45  S.  E.  59).  Fact  that  cer- 
tain reputable  citizens  testified  as  to 
good  character  of  defendants  not  suf- 
ficient to.  generate  any  doubt,  as 
against  positive  facts  proved,  clearly 
indicating  guilt.  2  App.  623,  624  (58 
S.  E.  1114). 

Chips  or  checks  played  for:  See 
Money. 

Chuckluck,  betting  at,  is  punishable  un- 
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der  this  section.  69/767  (2). 
Circumstantial  evidence  here  being  as 
consistent  with  'defendant's  innocence 
as  with  his  guilt,  conviction  unauthor- 
ized. 7  App.  22  (65  S.  E.  1062).  Evi- 
dence that  accused,  with  ten  or  twelve 
others,  was  seen  at  night  sitting 
around  a  box  in  a  house,  that  some  of 
these  persons  were  engaged  in  play- 
ing cards,  that  the  accused  had  cards 
in  his  hand,  that  when  discovered  they 
all  ran,  and  that  afterwards  money 
was  found  on  the  box,  was  sufficient 
to  authorize  the  conviction  of  the  ac- 
cused for  gaming.  123/502  (1)  (51  S. 
E.  501);  see  2  App.  623  (58  S.  E.  1114). 
Claim  of  money  used  in  game  by  de- 
fendant when  game  of  cards  was  in- 
terrupted by  arrival  of  officers,  taken 
in  consideration  with  other  circum- 
stances, held  to  be  so  incompatible 
with  innocence  as  to  fully  authorize 
verdict  of  guilty.  12  App.  710  (2)  (78 
S.  E.  204).  Where  there  was  evidence 
that  several  men  were  seen  on  their 
knees  around  a  coat,  playing  cards,  at 
night,  by  the  light  of  a  lantern,  and 
that  there  were  "several  little  piles 
of  money  on  the  coat,"  the  jury  were 
authorized  to  infer  that  these  men 
were  playing  and  betting  with  cards 
for  money;  and  the  conviction  of  one 
of  the  players,  of  the  offense  of  gam- 
ing, was  not  wholly  unauthorized.  11 
App.  265  (74  S.  E.  1100).  Proof  that 
one  accused  of  gambling  was  seen  in 
a  party  of  four  sitting  in  a  circle  on 
the  floor;  that  one  of  the  party  was 
heard  to  tell  another  to  put  down  a 
half-dollar;  that  all  fled  upon  the  ap- 
proach of  an  arresting  officer,  and 
that  a  pile  of  cards  and  money  were 
found  on  the  floor  in  front  of  the 
place  where  the  accused  had  been  sit- 
ting, authorizes  his  conviction,  not- 
withstanding the  absence  of  direct 
evidence  that  he  was  seen  "to  pick  up 
or  put  down  a  card"  or  "put  down  any 
money  or  pick  up  any  money."  12 
App.  571  (1)  (77  S.  E.  893).  Convic- 
tion for  gaming  with  dice  upheld, 
where  evidence  showed  two  men  seen 
throwing  dice,  each  having  money  in 
front  of  him,  and  one,  upon  seeing 
preacher  coming,  said  he  would  play 
preacher  a  game.  9  App.  233  (70  S. 
E.  966).  Evidence  of  witnesses  that 
on  looking  through  cracks  in  a  cer- 


tain shanty  they  saw  defendant  and 
four  others  playing  cards,  and  heard 
what  they  supposed  to  be  money,  but 
did  not  see  any  money,  and  on  break- 
ing open  the  door  and  arresting  the 
players  found  no  money,  though 
strongly  incriminating,  was  not  suffi- 
cient (one  dissenting).  8  App.  97  (68 
S.  E.  558).  Evidence  that  defendant 
was  present  at  a  game  of  cards,  and 
ran,  upon  the  approach  of  officers 
armed  with  pistols,  is  not,  in  the  ab- 
sence of  evidence  that  he  either 
played  or  bet  for  money,  or  had  in 
his  hands  or  near  him  either  cards  or 
money,  sufficient  to  convict.  .  2  App. 
534  (2)  (58  S.  E.  781);  and  see 
8  App.  473  (69  S.  E.  589).  Evidence 
that  defendant  and  three  others  were 
lying  on  the  ground  in  a  secluded  spot 
with  money  before  them,  that  each 
had  cards  in  his  hand,  and  that  on  be- 
ing discovered  all  attempted  to  escape, 
was  sufficient  to  sustain  verdict  of 
playing  and  betting  at  a  game  played 
with  cards  for  money.  120/197  (47  S. 
E.  5^7).  Testimony  as  to  flight  of  de- 
fendant when  he  saw  chief  of  police  in 
neighboring  city  some  months  after 
the  gambling  charged,  held  admissi- 
ble. 122/740  (1,  2)  (50  S.  E.  946). 
Evidence  that  when  police  officers, 
without  warning,  entered  house,  one 
of  the  defendants  was  lying  on  the 
floor,  supported  on  his  elbows,  with 
his  head  from  under  the  bed,  shuffling 
a  deck  of  cards,  and  that  others  were 
arranged  around  a  circle,  in  the  center 
of  which  was  30  or  40  cents  in  nickels, 
sufficient  to  authorize  conviction. 
120/311  (47  S.  E.  901).  Testimony  of 
witness  that  he  and  another  went 
down  in  a  bottom  and  found  there  de- 
fendant and  others,  that  there  were 
cards  on  the  ground,  that  they  were 
all  standing  up,  that  the  defendant 
and  another  picked  up  money,  suffi- 
cient to  convict  though  one  of  the 
other  persons  said  to  have  been  with 
defendant  in  the  bottom  testified  that 
the  defendant  was  not  there.  6  App. 
783  (65  S.  E.  815).  Circumstances 
held  sufficient  to  authorize  inference 
that  accused  was  betting  as  well  as 
playing  cards.  8  App.  124  (68  S.  E. 
624).  Proof  that  defendant  was  play- 
ing cards  with  others  and  that  money 
was  seen  on  table,  in  connection  with 
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language  used   by  players,   held  suffi- 
cient  to   convict.     8   App.   407    (69   S. 
E.  315). 
Craps    judicially     recognized     to    be    a 
game   played    with   dice.     1   App.   776 
(1)   (57  S.  E.   1029). 
Declarations    of    one    of   the    gamblers, 
during  the  progress  of  the  game,  part 
of  the  res  gestae  of  the  game.     89/391 
(15  S.   E.  496). 
Drinks  of  whiskey,  gambling  with  cards 
for,  shown  by  evidence  of  playing  on 
headboard    of    grave,    of    presence    of 
empty  flask,  and  that  breaths  of  play- 
ers smelled  of  whiskey,  together  with 
accused's   statements   that   one  of   the 
other    players    stated    that    he    had    a 
bottle  of  whiskey,  and  proposed  that 
they    go    to    the    cemetery    and    play 
cards  for  drinks.     9  App.  435  (l)   (71 
S.  E.  587);  and  see  10  App.  23  (72  S. 
E.    509).      Evidence    showing    that    a 
number  of  persons  were  playing  cards, 
that  each   contributed   enough   money 
to  pay  for  number  of  milkshakes  nec- 
essary to  furnish  each  with  one  of  the 
beverages,  and  that,  at  the  time  they 
were    playing,    this    money    had    been 
collected  and  paid  over  to  the  owner 
of  the  house  with   the   understanding 
that  the   man   winning   would   take   it 
and  set   up    the    crowd    to    the   milk- 
shakes,   not    sufficient    to    convict;    in 
such  case  each  one  of  the  crowd  was 
paying  for  his  own  milkshake  and  no- 
body was   winner   and   nobody   loser. 
106/355  (1)   (32  S.  E.  339). 
Each  other,    indictment    charging    that 
defendants  played  and  bet  with,  sus- 
tained by  proof  that  they  played  and 
bet  at  the  same  game  against  the  one 
who  presided.     69/767. 
Election  by  State  not  necessary  where 
indictment  charged  "a  game  of  five-up 
and  other  games  with  cards."     68/322 
(U). 
wo  table,  betting  at,  is  punishable  un- 
der this  section.     69/767  (2). 
Gambling    means     the     playing     of     a 
Same  of  chance  or  skill  for  stakes,  or 
the  betting  on  the  result  of  the  game, 
or  gaming    or    playing    for    money. 
12Vl7,  is    (53   S.    E.   579).     There   is 
a  difference     between    gambling    and 
gaming.    117/753,  756  (45  S.  E.  126). 
«orse  race,    betting    on,    may    not    be 
gambling,  but  it  is  gaming.     117/753, 
756  (45  S.  E.  126);  see  69/609;  97/670 


(25  S.  E.  173). 
Indictment  sufficient,  where  it  alleged 
that  accused  "did  play  and  bet  for 
money  and  other  things  of  value  at 
a  game  played  with  cards,"  though  no 
allegation  as  to  what  "other  things  of 
value"  were.  112/25  (37  S.  E.  100). 
Where  several  are  charged  by  name 
under  joint  indictment,  and  it  is  not 
alleged  that  other  unknown  persons 
participated,  conviction  of  one  of  the 
named  persons  not  authorized  by  evi- 
dence which  did  not  disclose  that  any 
of  those  jointly  indicted*  with  him 
were  connected  with  the  transaction. 
123/17  (3)  (51  S.  E.  11);  and  see 
116/555  (42  S.  E.  774);  113/927  (39  S. 
E.  297);  89/393  (4)  (15  S.  E.  488). 
Accusation  for  gaming  "with  cards 
and  dice"  sufficiently  describes  game 
played.  113/927  (2)  (39  S.  E.  297); 
see  125/788  (1)  (54  S.  E.  750).  Ac- 
cusation containing  two  counts  charg- 
ing gaming  with  cards  and  with  dice 
charged  but  one  offense  and  general 
verdict  of  guilty  upheld.  6  App.  109 
(64  S.  E.  281);  and  see  4  App.  495  (61 
S.  E.  917).  Indictment  need  not  al- 
lege with  whom  gaming  took  place 
nor  for  what  thing  of  value.  68/322 
(1);  see  112/25,  26  (37  S.  E.  100).  In- 
dictment may  charge  in  one  count 
conjunctively  that  defendant  played 
and  bet  at  game  played  with  cards, 
dice  and  balls,  without  being  subject 
to  demurrer.  123/17  (1)  (51  S.  E.  11). 
At  the  trial  the  offense  could  be  es- 
tablished by  proof  of  playing  and  bet- 
ting at  game  played  with  either  cards, 
dice,  or  balls  (one  dissenting).  Id., 
18  (51  S.  E.  11)  and  citations.  Ac- 
cusation charging,  in  alternative,  play- 
ing and  betting  for  money,  or  other 
thing  of  value,  at  game  of  cards,  bad 
on  special  demurrer.  124/216  (52  S. 
E.  159);  9  App.  877  (72  S.  E.  436); 
123/17,  18  (51  S.  E.  11).  One  brought 
to  trial  under  accusation  for  gaming 
not  entitled  to  demand  indictment. 
126/84  (8)  (54  S.  E.  931).  Where  af- 
fidavit sets  out  that  defendant  was 
guilty  of  general  offense  of  gaming, 
accusation  can  allege  that  he  was 
guilty  of  any  specific  act  included 
within  the  definition.  119/299  (46  S. 
E.  435);  and  see  119/300  (46  S.  E. 
450).  See  Each  other,  Election, 
Money,  Name,  Several  games,  Time. 
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Judicial     notice:      See     Craps,    Money, 

Poker,  Skin. 
Money     will    be    judicially    noticed    as 

thing  of  value;  not  necessary  to  al- 
lege that  money  bet  was  of  any  value. 

89/393  (15  S.  E.  488).     Nickels  staked 

at  cards  need  not  be  proved  to  be  of 

value.  62/164  (2).  "Quarter,"  as  in- 
dicative of  value,  judicially  recognized 

to   mean    twenty-five    cents.     1    App. 

776    (1)     (57    S.    E.    1029);    and    see 

120/543  (1)   (48  S.  E.  315);  124/102  (52 

S.   E.   151);   2  App.  633   (1)    (58  S.   E. 

1067);   a  App.  875    (72   S.   E.  445);   10 

App.    59    (72    S.    E.   518).     Checks   or 

chips     which     represent     money     are 

things   of  value.     51/300;    77/101    (1). 

Kind  of  money  need  not  be  specified. 

69/767. 
Municipal    ordinance:     Quietly    playing 

and    betting    for   money    at   game   of 

cards  in  private  room  over  bar-room, 

on  Sunday  morning,  while  an  offense 

against  the  penal  laws  of  the  State,  is 

not     disorderly     conduct     as    against 

municipal    ordinance.      95/419    (22    S. 

E.  641).  Mere  preparation  to  com- 
mit a  crime  against  the  laws  of  the 

State  cannot  be  punished  by  a  munici- 
pal court  as  disorderly  conduct,  in  the 

absence    of    proof    of    some    conduct 

which  tends  to  a  breach  of  the  peace, 

or  to  disturb  that  portion  of  the  pub- 
lic which  may  see  or  hear  the  con- 
duct claimed  to  have  been  disorderly. 

11  App.  811  (76  S.  E.  367). 
Name    of    game,    indictment     charging 

playing  and  betting  at  "a  game  played 

with  cards,"  not  demurrable  for  fail- 
ing to  set-out.     125/788  (1)    (54  S.  E. 

750).     Name   of  game   or   manner  of 

playing   not    alleged,    court    need    not 

charge,    in    absence    of    request,    that 

jury  would  have  to  be  satisfied  as  to 

kind    and    name   of   game   played.     8 

App.   124    (68   S.   E.   624). 
Playing,  as  used  in  this  statute,  is  sim- 

piy  a  generic  term.     To  shoot  craps 

is  to  play  craps.     To  roll  tenpins  is 

to  play  tenpins.     1   App.  776,  777   (57 

S.  E.  1029). 
Poker    judicially     recognized    as    game 

played   with    cards.     8    App.    398    (2) 

(69  S.  E.  37). 

§  393.  (§  402.)    With  minors.     Any  person  keeping  a  table,  or  dealing 
at  a  game,  as  above  specified,  who  shall  permit  any  minor  to  play  and  bet 


Pool  playing,  under  agreement  between 
players  that  losing  party  should  pay 
for  use  of  table,  is  within  the  statute. 
122/583    (50   S.   E.   351). 

Possession  of  cards  and  money  by  one 
present  at  card  game,  sufficient  to  au- 
thorize inference  that  he  participated. 
5   App.  43   (1)    (62  S.   E.  685). 

Several  games,  playing  and  betting  at, 
by  the  same  persons  at  the  same  time, 
but  one  offense;  one  count  sufficient. 
13/396;  17/360;  20/155;  22/102.  See 
Indictment. 

Single  witness  testifying  positively  to 
facts  and  circumstances  proving  guilt, 
and  six  witnesses  contradicting  this 
one,  jury  had  right  to  believe  the  one, 
and  conviction  l.ot  set  aside.  3  App. 
29  (59  S.  E.  193);  4  App.  445  (61  S. 
E.  841).  Conviction  based  upon  testi- 
mony of  prosecutor  alone  not  set 
aside,  though  testimony  of  witnesses 
for  the  State  might  have  authorized 
acquittal.     3  App.  598  (60  S.  E.  295). 

Skin  judicially  recognized  as  game 
played  with  cards.  8  App.  398  (2)  (69 
S.  E.  37).  Allegation  that  "skin"  was 
played  proved  by  eye-witness  describ- 
ing game  played  and  another  testify- 
ing from  description  that  it  was 
"skin."    6  App.  567  (2)  (65  S.  E.  359). 

Time  alleged,  need  not  be  strictly 
proved;  sufficient  if  proved  that  of- 
fense committed  any  time  within  two 
years.  13/396  (4);  18/736;  34/202; 
77/101;  89/394  (15  S.  E.  488);  117/704 
(2)  (45  S.  E.  66).  Indictment  charg- 
ing that  crime  was  committed  on  par- 
ticular day  and  in  particular  county, 
sufficiently  certain  as  to  time  and 
place.  13/396  (3).  Indictment  alleg- 
ing that  gaming  was  committed  on  a 
named  day  in  a  named  month,  but 
omitting  to  state  the  year,  is  not  void, 
but  open  to  special  demurrer.  12 
App.  91  (76  S.  E.  762).  Statement  of 
witness  that  "this  gambling  took 
place  on  the  same  night  Echols  was 
killed  at  Mann  Cox's,"  inadmissible, 
it  not  appearing  that  such  statement 
was  intended  to  show  when  the  al- 
leged gambling  occurred.  125/17  (53 
S.  E.  579). 
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»  Gaming  houses,  gaming  tables,  and  gambling. 


i  thereat,  or  any  person  of  full  age  who  shall  gamble  with  a  minor  at  any  of  the 

!  games  above  specified,  shall  be  guilty  of  a  misdemeanor. 

I  Acts    1865-6,   p.   233. 

I  §  395.      §  4468,   C.   C. 

Cited.     95/326,  328,  329  (22  S.  E.  537);    10  App.  128,  130  (72  S.  E.  927). 

§  394.  (§  403.)  With  clerks  and  bank-officers.  The  provisions  of 
the  preceding  section  shall  extend  to  all  persons  gaming  with  the  officer  or 
agent  of  any  bank  intrusted  with  any  of  its  funds,  or  any  clerk  in  any  post- 
office  in  this  State. 

Cited.     95/326,  328,  329  (22  S.  E.  537). 

§  395.  (§  404.)  Players  competent  witnesses.  On  the  trial  of  any 
person  for  offending  against  sections  389,  391,  392,  393,  and  394  of  this  Ar- 
ticle, any  other  person  who  may  have  played  and  bet  at  the  same  time  or  table 
shall  be  a  competent  witness,  and  be  compelled  to  give  evidence ;  and  nothing 
then  said  by  such  witness  shall  at  any  time  be  received  or  given  in  evidence 
against  him  in  any  prosecution,  except  on  an  indictment  for  perjury  in  any 
matter  to  which  he  may  have  testified. 

Cobb,  815,  816. 

Charge,  failure  to  give,  as  to  protection  section     cannot,     for     by     provisions 

of  statute  to  witness  voluntarily  testi-  of  section,  such  testimony  cannot  be 

fying,  not  error.     97/759  (2),  761   (25  used    against   him;    section    therefore 

S.  E.  362).  not    unconstitutional.      62/396;    14/255, 

Constitutional,    section    is;    not    violate  criticised,  but  followed  in  114/175  (39 

section     against     crimination    of    self  S.  E.  877). 

(Civil  Code,  §  6262).    62/396.  Lotteries,  this  section  not  apply  to  of- 

Criminate  himself,  witness  who  partici-  fense    of    carrying    on   (section   398). 

pated  in   game   testifying   under    this  95/326  (22  S.  E.  537). 

§  396.    (§  405.)    Suspected  rooms  or  houses  may  be  broken  open. 

Any  lawful  officer,  with  legal  authority,  may  break  open  suspected  rooms  or 
houses  where  it  is  commonly  known  that  gaming  is  carried  on,  and  may  take 
any  person  found  gaming,  and  bind  or  cause  him  to  be  bound  over  to  the 
next  superior  court  to  be  held  for  the  county  where  such  offense  may  be  com- 
mitted ;  and  if  he  shall  fail  or  refuse  to  give  security  for  his  appearance  at 
court  to  answer  for  such  offenses,  he  shall  be  committed  to  jail. 
Cobb,  816. 

Implements  of  crime,  may  be  seized  for       under  warrant  for  the  keeper  himself. 
use  as  evidence  before  the  grand  jury        70/424. 

§  396  (a).  Betting  on  elections  prohibited.  [It  shall  be  unlawful  for 
any  person  to  bet  or  wager  money  or  other  thing  of  value  on  any  election  or 
primary  for  the  election  of  any  officer,  candidate  or  delegate  in  this  State  or 
of  the  United  States.] 

Acts  1010,  p.  133. 
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§  396  (b).  Punishment.  [Any  person  violating  the  provisions  of  the 
preceding  section  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  as  provided  in  section  1065  of  this  Code,  and  shall 
be  punished  as  for  a  misdemeanor.] 

Acts  1910,  p.  133. 


ARTICLE  9. 

Lotteries,  Gift  Enterprises,  Dealing  in  Futures,  and  Trading -stamps. 

§  397.  (§  406.)  Lottery  tickets.  If  any  person,  either  by  himself  or 
his  agent,  shall  sell  or  offer  for  sale,  or  procure  for  or  furnish  to  any  person 
any  ticket,  number,  combination,  or  chance,  or  anything  representing  a 
chance,  in  any  lottery,  gift  enterprise,  or  other  similar  scheme  or  device, 
whether  such  lottery,  gift  enterprise,  or  scheme  shall  be  operated  in  this 
State  or  not,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1880-1,  p.  62. 
Chance,  as  here  used,  refers  to  that 
chance  which  is  employed  in  connec- 
tion with  lottery  schemes,  where  the 
attempt  is  to  attain  certain  ends,  not 
by  skill  or  any  known  or  fixed  rules, 
but  by  the  happening  of  a  subsequent 
event,  incapable  of  ascertainment  or 
accomplishment  by  means  of  human 
foresight  or  ingenuity.  If  the  result 
in  a  given  transaction  could  be  fore- 
told by  the  exercise  of  skill  or  fore- 
sight, its  ascertainment  would  not  be 
attributed  to  chance,  but  to  the  exer- 
cise of  skill  and  foresight,  and  con- 
sequently to  design.  Chance  and  de- 
sign are  exactly  opposite,  and  the 
presence  of  either  will  exclude  the 
other.  129/154,  161  (58  S.  E.  881). 
Construction  of  this  section  should  be 
in  connection  with  next  following  sec- 
tion. 129/154,  161  (58  S.  E.  881). 
Definition  of  lottery  as  given  by  law 
dictionaries.  117/600,  658  (44  S.  E. 
320). 
Essentials  of  lottery  are  consideration, 
prize,  chance.  117/600  (14)  (44  S.  E. 
320);  129/154,  161  (58  S.  E.  881). 
Gift  enterprise  is  a  sporting  artifice  by 


which,  for  example,  a  merchant  or 
tradesman  sells  his  wares  for  their 
market  value,  but  by  way  of  induce- 
ment, gives  to  each  purchaser  a  ticket 
which  entitles  him  to  a  chance  to  win 
certain  prizes,  to  be  determined  after 
the  manner  of  a  lottery.  129/154,  161 
(58  S.  E.  881);  and  see  112/23  (37  S. 
E.  96). 

Sale  and  not  purchase  of  lottery  tickets 
is  made  penal.  135/1  (2)  (68  S.  E. 
701). 

Section  398,  this  section  should  be  con- 
strued in  connection  with.  129/154. 
161  (58  S.  E.  881).  See  §  398  and 
notes. 

Similar  scheme,  as  used  in  this  section, 
necessarily  refers  to  schemes  like  lot- 
teries or  gift  enterprises,  and  conse- 
quently the  element  of  chance  is  es- 
sential to  their  existence.  129/154,  161 
(58  S.  E.  881). 

Specific  performance  of  promise  to  pay 
a  capital  prize  in  a  lottery  or  gift  en- 
terprise will  not  be  decreed.  134/572, 
577  (68  S.  E.  301);  and  see  133/738  (66 
S.  E.  933). 


§  398.  (§  407.)  Carrying  on  a  lottery.  No  person,  by  himself  or  an- 
other, shall  keep,  maintain,  employ,  or  carry  on  any  lottery  in  this  State,  or 
other  scheme  or  device  for  the  hazarding  of  any  money  or  valuable  thing. 

Acts  1877,  p.  112. 


See  §  397  and  notes. 
Certain  amount,  where  number  of  per- 
sons entitled  to,  though  not  the  same 


amount  in  each  case,  and  all  cannot 
be  paid  at  one  time,  determination  by 
lot   of  what  portion   of  that   number 
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Lotteries,  gift  enterprises,  futures,  trading-stamps. 


shall   be  paid  at  different   times,   not 
make  the  transaction  a  lottery.     It  is 
when  amount  to  be  paid  or  value  of 
article  to  be  delivered  is  itself  to  be 
determined,   in   whole  or   in   part,   by 
chance,   that   elements   of   lottery   are 
present.     117/600  (15)   (45  S.  E.  320). 
Common  law,   keeping    of    lottery   not 
criminal  at,  though  lotteries  have  ever 
been    deemed   as    contrary   to    public 
policy.     135/1,  3  (68  S.  E.  701). 
Constitutional,  this  Act  is;  not  contain 
more    than    one    subject    matter,    nor 
matter     different     from    the    caption. 
68/826. 
Construction  of  this  section   should  be 
in  connection  with  preceding  section. 
129/154,  161  (58  S.  E.  881). 
Debenture     company,     assuming      that 
business  of,  is  within  lottery  statutes, 
yet,  investors  in  its  certificates,  who 
had    no    part    in    company's    manage- 
ment,  not  in   pari   delicto   with   com* 
pany   so    as   to    defeat    recovery    of 
money  invested.     135/1  (2)   (68  S.  E. 
701). 
Essentials  of  lottery  are  consideration, 
prize,  chance.     117/600  (14)   (44  S.  E. 
320);  129/154,  161  (58  S.  E.  881). 
Evidence  that  defendant  was  found   in 
control   of   what   he   admitted   was   a 
"policy  shop,"  with  the  paraphernalia 
used  in    drawings    exposed    to   view 
therein,    and     when     arrested     stated 
that  he  did  not  run  the  place,  but  was 
waiting  in  the  place  of  another,  was 
sufficient      to       support      conviction. 
1W774,  775   (3)    (45  S.   E.   622). 
^ard,  use  of,  in  this  section  empha- 
sizes   construction    given     to    words 
"similar  scheme"  in  section  397,  that 
chance      is      an      essential      element. 
!Wl54,  161  (58  S.  E.  881).  See  §  397, 
catchword  Similar  scheme. 
L*Ctmcnt     charging     defendant     with 
*eeping,  maintaining,  and  operating  a 
scheme  for  the  hazarding  of  money, 
kttown  as  a  "policy    lottery,"    proof 
that     he    kept     or    maintained     such 
schetne  is  sufficient  to  warrant  a  con- 
vlction,  without   showing   a   drawing. 
1W774  (1)   (45  S.  E.  622).     See  Slot 
machine. 
Investment     association,      scheme     of, 
nerc,  was  not  a  lottery  (two  dissent- 
ing).   117/600  (18)    (44  S.   E.  320). 
landowner  subdividing  land    into   lots 


or  parcels,  and  offering  them  for  sale 
at  public  outcry,  announcing  that 
after  the  sale  a  drawing  would  be  had, 
at  which  each  purchaser  would  be  en- 
titled to  draw,  and  the  lucky  person 
would  receive,  in  addition  to  his  pur- 
chase, a  certain  lot  which  was  not  to 
be  put  up  at  the  sale,  guilty  of  main- 
taining scheme  in  the  nature  of  a 
lottery.     133/738  (1)  (66  S.  E.  933). 

Merchant  giving  certain  customers  op- 
portunity to  secure  by  lot  or  chance 
any  article  of  value  additional  to  ar- 
ticle bought  .violates  provisions  of 
this  section.  112/20  (37  S.  E.  96). 
See  §  397,  catchword  Gift  enterprise. 

Principals,  all  participants  are.  Fact 
that  section  399  makes  indictable  cer- 
tain specific  acts  which  of  themselves 
constitute  parts  of  the  business  of 
conducting  a  lottery  does  not  affect 
correctness  of  this  holding.  95/326, 
328  (22  S.  E.  537).  Agents  and  clerks 
of  owner  indictable  as  principals; 
claim  that  one  not  regularly  em- 
ployed, but  serving  temporarily  in 
another's  place  no  defense.  118/774 
(45  S.  E.  622).      . 

Scheme  or  device  for  hazarding  money 
shown  where  person  kept  an  office  in 
which  he  exhibited  certain  numbers, 
and  other  persons  with  his  consent 
selected  a  certain  number  or  numbers, 
paying  him  therefor,  the  object  being 
that  they  were  either  to  lose  the 
money  so  paid  or  to  get  more,  and  if 
lost  the  keeper  of  the  office  to  retain 
it.     67/658  (2). 

Slot  machine,  into  which,  if  one  dropped 
nickel,  he  either  lost  it  or  won  fifteen 
cents,  came  within  this  section. 
97/343  (2)  (23  S.  E.  829).  Indictment 
need  not  allege  manner  of  operation 
of  slot  machine.  97/343  (1)  (23  S.  E. 
829). 

Suit  club  with  membership  fee  of  one 
dollar  per  week,  holding  weekly  draw- 
ings, as  a  result  of  which  member 
holding  lucky  number  received  a  suit 
of  clothes  and  then  ceased  to  be  a 
member,  constitutes  lottery  scheme. 
121/593    (49   S.   E.   699). 

Witnesses,  section  395,  relating  to  com- 
petency of,  does  not  apply  to  offense 
of  carrying  on  lottery.  95/326,  328 
(22  S.  E.  537). 
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§  399.  (§  408.)  Lottery- wheels,  turning.  No  person,  by  himself  or 
another,  shall  turn  any  lottery-wheel,  or  draw  therefrom  any  ball,  number, 
letter,  or  other  thing  indicating  the  decision  of  any  chance  or  hazard  of  the 
lottery,  or  in  anywise  be  present,  aiding  and  assisting  in  the  working,  turn* 
ing,  or  drawing  thereof. 

Acts  1877,  p.  112. 

See  §   398,  catchword   Constitutional.    Principals  r    See  §  398,  catchword  Prin- 

»        cipals. 

§  400.  (§  409.)  Penalty.  Any  person  offending  against  the  provisions 
of  the  two  foregoing  sections,  or  either  of  them,  shall  be  guilty  of  a  misde- 
meanor. 

Acts  1877,  p.  112. 

See  §  398,  catchword   Constitutional. 

§  401.  (§  410.)  Unlawful  to  advertise  lottery,  etc.  If  any  person 
shall  print,  advertise,  or  publish  any  lottery,  gift  enterprise,  or  other  scheme 
for  fhe  hazarding  of  money  or  other  thing  of  value,  forbidden  by  the  laws  of 
this  State,  or  the  result  of  the  drawing  of  prizes  or  distribution  of  gifts 
therein,  either  by  newspaper  advertisements  or  written  or  printed  posters, 
dodgers,  or  circulars,  or  cause  the  same  to  be  done,  he  shall  be  guilty  of  a 
misdemeanor. 

Acts  1889,  p.  187. 

§  402.  (§  411.)  What  constitutes  a  prima  facie  case  against  pub- 
lishers. Whenever  any  advertisement  or  publication  in  a  journal  or  news- 
paper in  this  State,  contrary  to  the  provisions  of  the  foregoing  section,  shall 
be  proved  in  any  criminal  trial  or  proceeding  against  the  publisher,  owner,  or 
manager  of  said  journal  or  newspaper,  it  shall  create  a  prima  facie  case 
against  him,  and  shall  authorize  a  conviction  unless  the  defendant  shall  show 
by  testimony,  satisfactory  to  the  jury,  that  he  did  not  cause,  authorize,  or 
knowingly  permit  the  publication  or  advertisement. 

Acts  1889,  p.  187. 

§  403.  Dealing  in  futures.  Whoever  shall  violate  sections  4257  or 
4259  of  the  Civil  Code,  relating  to  dealing  in  futures,  shall  be  guilty  of  a  mis- 
demeanor. 

Acts   1906,  p.  95. 

Cited.     138/656,  662   (75  S.   E.   1044).  ing   in   futures*     2   App.    1    (58    S.    E. 

Indictment  here  properly  charged  deal-       401). 

§  404.  Trading- stamps.  It  shall  be  a  misdemeanor  for  any  person, 
firm,  or  corporation  to  issue  or  give  away,  in  connection  with  the  sale  of  any 
article  of  goods,  wares,  or  merchandise,  any  stamp,  commonly  called  a  trad- 
ing-stamp, or  other  like  device,  which  «aid  stamp  or  other  like  device  would 
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Cock  fighting.     Minors  playing  billiards,   pool,   etc. 

entitle  the  holder  thereof  to  receive,  from  some  other  person  or  party  than 
the  vendor,  any  indefinite  or  undescribed  thing,  the  nature  or  value  of  which 
was  unknown  to  the  purchaser  at  the  time  of  the  purchase  of  said  article  of 
goods,  wares,  or  merchandise. 

Acts   1909,  p.   153. 


ARTICLE  10. 
Cock  Fighting. 

§  405.  (§  412.)  Cock  fighting  or  betting  on  same.  Any  person  who 
shall,  for  sport  or  gaming  purposes,  fight  or  cause  to  fight  any  chickens, 
cocks,  or  other  fowls,  or  who  shall  maintain,  keep,  or  carry  on  any  cock-pit, 
or  other  similar  place  for  the  fighting  of  chickens,  cocks,  or  other  fowls,  or 
who  shall  bet,  wager,  or  stake  any  sum  of  money  or  other  thing  of  value  on 
the  result  of  any  such  fight  or  contest,  in  this  State,  shall  be  guilty  of  a  mis- 
demeanor. 

Acts  1889,  p.   164.     1890-1,  p.  225. 


ARTICLE  11. 


Minors  Not  to  Play  Billiards,  Pool,  or  Tenpins,  without  Consent  of 

Parents,  etc. 

§  406.  (§  413.)  Minors  not  to  play  or  roll  on  billiard  table,  pool 
table,  or  tenpin  alley.  Any  owner  or  person  controlling  a  billiard  table, 
pool  table,  or  tenpin  alley,  who  shall  permit  any  minor  to  play  or  roll  on  the 
same,  without  the  consent  of  the  parent  or  guardian,  shall  be  punished  by  a 
fine  not  to  exceed  one  hundred  dollars  for  each  offense,  or  imprisonment 
twenty  days,  or  both,  at  the  discretion  of  the  court. 

Acts  1869,  p.  145.     1897,  p.  37. 

Cited.     10   App.   128,    130    (72   S.    E.  ant  should  use;  if  he  is  negligent,  his 

927).  knowledge    will    be    implied.      53/230; 

Burden  of    proof    that    the   parent    or  63/620;  75/266. 

guardian   did   not   Consent   is   on   the  Municipality    may   punish    for   allowing 

State.    50/103.  minor  to  enter  pool  or  billiard  room 

Constitutional,  Amendatory  Act  of  1897,  without  written  consent.     114/851   (40 

p.    37,  is;  not    invalid   as    containing  S.  E.  1003). 

matter  different  from  that  expressed  Play  and    "roll"    are  used  as    synony- 

jn   the  title.     113/939  (39  S.   E.  321).  mous.     45/11. 
Diligence  to  discover  minority,  defend- 
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Human  bodies,  embalming  illegally,  and  cemeteries. 

ARTICLE  12. 
Human  Bodies,  Embalming  Illegally,  and  Cemeteries. 

§  407.  (§  414.)  Illegal  traffic  in  human  bodies.  Whoever  shall  sell 
or  buy  such  body  as  is  required  by  law  to  be  delivered  to  a  board  for  the  dis- 
tribution and  delivery  of  dead  bodies,  or  any  other  dead  human  body,  or  in 
any  way  traffic  in  the  same,  or  shall  transmit  or  convey,  or  procure  the  same 
to  be  done,  such  body,  or  any  other  dead  human  body,  to  any  place  outside 
of  this  State  for  purposes  of  sale  or  dissection,  shall  be  punished  by  impris- 
onment and  labor  in  the  penitentiary  not  less  than  one  nor  more  than  ten 
years. 

Acts  1887,  p.  87. 

§§   1755-1762,   C.   C. 

§  408.  (§  415.)  Illegal  removal  from  grave.  Whoever  shall  remove 
the  dead  body  of  a  human  being  from  any  grave  or  other  place  of  interment, 
or  from  any  vault,  tomb,  sepulchre,  or  from  any  other  place,  for  the  purpose 
of  selling  or  dissecting  the  same,  or  from  mere  wantonness,  shall  be  pun- 
ished by  imprisonment  and  labor  in  the  penitentiary  not  less  than  one  nor 
more  than  ten  years ;  and  any  person  who  shall  receive  or  purchase  any  dead 
human  body,  knowing  it  to  have  been  so  disinterred  or  removed  from  any 
tomb,  vault,  or  sepulchre,  or  such  other  placei,  for  the  purpose  aforesaid,  shall 
receive  the  same  punishment. 

Cobb,  818.     Acts  1865-6,  p.  233.     1887,  p.  87. 

§  409.  (§  416.)  Omission  to    perform    duties,   as  to    cemeteries. 

Any  person  having  duties  enjoined  upon  him  by  the  provisions  of  sections 
1755,  1756,  1757,  1758,  1759,  and  1760  of  the  Civil  Code,  who  shall  refuse 
or  omit  to  perform  the  same,  shall  be  guilty  of  a  misdemeanor. 
Acts  1887,  p.  90. 

§  410.  (§  417.)  Disinterring  by  coroner  without  good  grounds.'  If 

any  person  makes  affidavit  to  facts  to  authorize  the  coroner  to  disinter  a  body, 
or  the  coroner  does  so  of  his  own  motion,  and  it  is  done  without  good 
grounds,  or  from  malice  or  mischief,  the  person  so  swearing,  or  the  coroner 
so  officiating,  shall  be  punished  as  for  a  misdemeanor.  In  such  cases  all  the 
circumstances  shall  go  to  the  jury ;  and  if  they  believe  there  were  reasonable 
grounds  for  the  disinterment  at  the  time  it  took  place,  it  is  their  duty  to  ac- 
quit. 

§  411.  Embalming — illegally  practicing.  Any  person  who  shall  prac- 
tice or  hold  himself  as  practicing  the  science  of  embalming  without  having 
complied  with  the  provisions  of  section  1718  of  the  Civil  Code,  relating  to  a 
license,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine  of 
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not  less  than  fifty  dollars  nor  more  than  one  hundred  dollars  for  each  of- 
fense.   Such  fines  shall  be  paid  into  the  common-school  fund  of  the  State. 
Acts   1899,  p.  70. 


ARTICLE  12  (a). 
Arbitrary  Burial  Regulations  Prohibited. 

§  411  (a).  Regulations  prohibited.  [It  shall  be  unlawful  for  the 
owner,  manager,  superintendent,  or  any  person  having  in  charge  any  ceme- 
teries in  this  State  to  interfere  in  any  wise  in  the  selection  of  any  particular 
model  or  design  of  casket  used  by  those  having  in  charge  the  burial  of  any 
human  corpse,  or  in  like  manner  to  attempt  to  prevent  the  use  of  a  receptacle 
for  the  casket  of  any  kind  that  the  persons  interested  and  engaged  in  the 
burial  may  desire  to  use,  and  it  shall  be  unlawful  for  any  such  owner,  man- 
ager or  superintendent,  or  other  person  in  charge  of  any  cemetery  in  this 
State,  to  suggest  the  use  of  any  style  of  such  receptacle  in  preference  to  an- 
other: Provided,  this  Article  shall  not  apply  to  interments  made  upon  land 
belonging  to  such  cemetery  association  itself,  nor  prevent  any  owner  of  land 
from  preventing  the  burial  of  corpses  upon  his  own  land.] 

Acts  1912,  p.  105. 

§  411  (b).  Punishment.  [Any  person  who,  either  for  himself  or  as 
agent  for  another  person  or  corporation,  shall  violate  the  provisions  of  this 
Article  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  pun- 
ished as  prescribed  in  section  1065  of  this  Code.] 

Acts  1912,  p.  105. 


ARTICLE  13. 

Disturbing  Divine  Service,  or  Societies,  Violating  the  Sabbath,  In- 
truding on  Campgrounds,  Disturbing  Schools,  Dance-Halls. 

§  412.  (§  418.)  Interfering  with  religious  worship.  Any  person 
*ho  shall,  by  cursing  or  using  profane  or  obscene  language,  or  by  being  in- 
toxicated, or  otherwise  indecently  acting,  interrupt,  or  in  any  manner  dis- 
tort, a  congregation  of  persons  lawfully  assembled  for  divine  service,  and 
fcrtil  they  are  dispersed  from  such  place  of  worship,  shall  be  guilty  of  a  mis- 
demeanor. 

Cobb,  851.     Acts  1851-2,  p.  270.     1865-6,  p.  233.     1858,  p.   100.     1859,  p.   62. 

Charge,  as  follows:     "It   is  not   neces-       offense  like  this  to  go  into  the  church 
sary  for  a  defendant  charged  with  an       to  disturb   it,  or  even  to  go  on   the 

6  Ga  Code— 18 
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church  grounds  to  disturb  the  congre- 
gation. If,  either  in  the  church  or 
outside  of  it,  he  is  guilty  of  any  of  the 
conduct  defined  (in  §  412),  which  ac- 
tually does  disturb  a  congregation 
from  the  very  beginning  of  assem- 
bling until  they  are  finally  dispersed, 
any  member  of  the  congregation, 
whether  one  or  a  thousand,  if  he  is 
guilty  of  such  conduct  as  disturbs 
people  who  are  assembled  to  worship, 
then  this  offerise  is  made  out,"  does 
not  contain  reversible  error.-  4  App. 
844   (62  S.    E.  567). 

Church,  indictment  for  disturbance  "at," 
sustained  by  proof  of  disturbance  at 
brush  arbor  near  church,  both  places 
being  within  jurisdiction  of  court. 
104/744  (4)    (30  S.  E.  989). 

Dinner,  if  disturbance  takes  place  while 
congregation  is  partaking  of  on  the 
church  ground  or  near  thereto,  con- 
viction warranted.  104/744  (3)  (30  S. 
E.  989);  123/167  (5)   (51  S.  E.  305). 

Doorstep  of  church,  taking  possession 
of,  by  accused,  who,  by  curses  and 
threats  prevents  congregation  from 
assembling  for  divine  worship,  viola- 
tion of  this  section.  126/77  (54  S.  E. 
914);  and  see  104/744  (30  S.  E.  989). 

Indecent  and  vulgar  noises,  where  proof 
showed  that  defendants  made,  and  in- 
dictment charged  that  they  talked 
loudly,  using  profane  and  vulgar  lan- 
guage, and  smoked  pipe  and  struck 
matches  and  otherwise  indecently 
acted,  conviction  proper.  90/459  (16 
S.  E.  204). 

Indecently  acting,  must  be  taken  in  its 
comprehensive  sense  and  embraces 
all  improper  conduct  which  interrupts 
and  disturbs  a  congregation  of  per- 
sons lawfully  assembled  for  divine 
worship.     123/167   (4)    (51  S.  E.  305). 

Indictment  charging  that  accused,  "by 
cursing  and  using  profane  and  ob- 
scene language  and  by  being  intoxi- 
cated, and  b>  fighting,  and  by  loud 
talking,  and  by  *  *  *  otherwise 
indecently  acting,  did  interrupt  and 
disturb  a  congregation  of  persons 
*  *  *  lawfully  assembled  for  di- 
vine service,"  is  sufficient,  without 
specifying  the  precise  language  al- 
leged to  have  been  used  by  the  ac- 
cused, or  designating  the  person  with 
whom  he  fought.  104/743  (1)  (30  S. 
E.   989).     See  Church,   Indecent  and 


vulgar  noises,  Joint  indictment,  Name 
of  church,  Particular  act 

Joint  indictment  against  two,  evidence 
must  apply  to  same  transaction. 
87/432  (13  S.  E.  689).  Against  four, 
evidence  warranted  conviction  of  one. 
31/232. 

Minister  not  guilty  under  this  section, 
because  he  preached  on  occasion 
when  he  bona  fide  claimed  right  to  do 
so,  thereby  preventing  another  from 
occupying  same  pulpit.  4  App.  783 
(2)   (62  S.  E.  485). 

Name  of  church:  Indictment  charging 
disturbance  of  divine  service  at  "New 
Hope  Methodist  Church  (Colored)," 
is  substantially  supported  by  proof 
that  offense  was  committed  at  "New 
Hope  African  Methodist  Episcopal 
Church,"  it  appearing  that  church  was 
not  incorporated  and  was  generally 
known  as  "New  Hope  Church." 
121/591    (49  S.   E.   781). 

Particular  act  which  was  tumultuous 
and  boisterous,  and  particular  act  of 
indecency,  indictment  sufficient,  in  ab- 
sence of  special  demurrer,  though  not 
setting  out,  it  charging,  in  one  count, 
that  defendants  did  in  a  tumultuous 
and  boisterous  manner,  and  by  inde- 
cently acting,  disturb  a  congregation, 
and,  in  another  count,  did  indecently 
act  and  attempt  to  prevent  adminis- 
tration of  the  holy  sacrament  of  the 
Lord's   supper.     60/464. 

Religious  services,  used  in  charge  suffi- 
ciently synonymous  with  "divine 
services."  5  App.  831  (1)  (63  S.  E. 
919). 

Self-defense  against  felonious  assault, 
where  person  shoots  in,  though  he 
may  happen  to  be  near  congregation 
assembled  for  divine  worship,  he  is 
not  guilty  of  violating  this  section. 
8   App.   534    (69   S.    E.   918). 

Single  member  of  congregation  dis- 
turbed, is  violation  of  the  law. 
103/61  (1)  (29  S.  E.  431);  4  App.  844 
(62  S.  E.  507);  7  App.  603  (67  S.  E. 
684). 

Talking  or  whispering  so  as  to  disturb 
is  "indecently  acting."  103/61  (2) 
(29  S.  E.  431).  Talk  outside  of 
church  not  shown  to  be  loud  enough 
to  disturb  congregation  was  not  "in- 
decently acting."  1  App.  539  (57  S. 
E.  1049). 
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§  413.  (§  419.)  Social  and  other  societies  protected.  The  preced- 
ing section  and  also  section  435  of  this  Code  shall  apply  to  all  societies, 
whether  social,  charitable,  secret,  Masonic,  or  by  whatever  name  they  may 
be  called. 

Acts  1855-6,  p.  272.     1895,  p.  63. 

§  414.  (§  420.)  Running  freight  trains  on  Sabbath.  If  any  freight 
train,  excursion  train,  or  other  train  than  the  regular  trains  run  for  the  carry- 
ing of  mails  or  passengers,  shall  be  run  on  any  railroad  on  the  Sabbath  day, 
the  superintendent  of  transportation  of  such  railroad  company,  or  the  officer 
having  charge  of  the  business  of  that  department  of  the  railroad,  shall  be  lia- 
ble to  indictment  in  each  county  through  which  such  train  shall  pass,  and 
shall  be  punished  as  for  a  misdemeanor. 

Cobb,   399.     Acts   1850,  p.   338.     Acts   1882-3,  p.   66. 


Cited.     112/860  (38  S.  E.  360). 

Employee,  one  merely  engaged  as,  in 
running  and  operating  train,  com- 
mits no  offense.  116/841,  842  (43  S. 
£.   249). 

Freight  train,  locomotive  and  cab  not 
run  for  purpose  of  carrying  freight 
or  to  be  presently  used  for  such  pur- 
pose, is  not.     94/592   (21  S.   E.  581). 

General  rules  and  orders  to  employees 
not  to  run  freight  trains  on  Sunday, 
no  justification  that  company  had  is- 
sued, without  also  showing,  in  some 
way,  that  the  violation  was  without 
the  sanction  or  connivance  of  the  of- 
ficer indicted.     92/477   (17  S.   E.  857). 

Indictment,  charging  in  one  count  run- 
ning six  freight  trains  on  Sunday  not 
demurrable   as   charging   six   separate 
offenses  in  one  count.    4  App.  384  (1) 
(61    S.    E.    503).      Indictment    joining 
"superintendent"     and       "master     of 
trains,"  defective.     116/841  (2)    (43  S. 
E.  249). 
Nuisance,  cited  in  discussion  of  opera- 
tions   on     Sundays     as     constituting. 
116/64,  82  (42  S.  E.  315). 
Passenger  trains,   running   of,   on   Sun- 
day   not     violative     of     this    section. 
133/553  (2)   (66  S.  E.  370).     The  leg- 
islature  has    expressly    or    by    neces- 
sary implication  made  it  legal  to  op- 
erate   passenger   and    mail    trains    on 

The  foregoing  provisions  shall  not  extend  to: 

1.  A  train  which  has  one  or  more  cars  loaded  with  live  stock,  and  which  is 
delayed  beyond  schedule  time.  Such  train  shall  not  be  required  to  lay  over 
on  the  line  of  road  during  Sunday,  but  may  run  on  to  the  point  where,  by  due 


Sunday;  therefore,  any  work  neces- 
sary to  the  running  of  such  trains  is 
to  be  regarded  as  a  work  of  necessity. 
7  App.  575  (1)   (67  S.  E.  683). 

Rest,  because  moral  and  physical  wel- 
fare of  citizens  demands  one  day  of, 
in  each  week,  is  reason  for  adoption 
of  policy  enunciated  in  this  section. 
4  App.  628,  630  (62  S.  E.  91). 

Separate  divisions,  each  having  differ- 
ent superintendent,  superintendent  in 
whose  division  freight  train  runs  on 
Sunday,  is  officer  subject  to  indict- 
ment.    4  App.  834  (2)   (62  S.  E.  558). 

Statute  of  limitations,  proper  to  admit 
evidence  as  to  any  violation  within, 
if  such  violation  was  prior  to  finding 
of  indictment.  121/741  (1)  (49  S.  E. 
740):  88/787  (1)   (15  S.  E.  905). 

Superintendent  of  transportation  or  of- 
ficer having  charge  thereof,  alone  lia- 
ble to  indictment.  116/841  (1)  (43  S. 
E.  249);  109/266  (34  S.  E.  561).  See 
Separate  divisions. 

Violation  of  orders,  where  defendant 
claims  that  train  was  run  in,  evidence 
showing  that  defendant  was  respon- 
sible for  a  schedule,  which  contem- 
plated a  violation  of  the  law,  charge 
that  general  orders  and  rules  would 
not  be  justification,  harmless.  121/741 
(49  S.   E.  740). 
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course*  of  shipment  or  consignment  the  next  stock  pen  on  the  route  may  be, 
where  such  animals  may  be   fed  and  watered,  according  to  the   facilities 
usually  afforded  for  such  transportation. 
Acts  1873,  p.  63. 


Cited.     3  App.  628,  631   (60  S.  E.  339). 
Burden  of  proof  of  justification  or  ex- 


cuse  is   upon    defendant     88/787    (2) 
(15   S.   E.  905). 


2.  A  freight  train  running  over  a  road  on  Saturday  night,  if  the  time  of 
its  arrival  at  destination,  according  to  the  schedule  by  which  it  started  on  the 
trip,  be  not  later  than  [nine  o'clock  Central  standard  time,]  (a)  Sunday 
morning. 

Acts  1874,  p.  97.     (a)  Acts  1911.  p.  70. 


Burden  of  proof  of  justification  or  ex- 
cuse is  upon  defendant.  88/787  (2) 
(15  S.  E.  905).  Burden  on  defendant 
to  prove  that  freight  train  which  was 
run  on  Sunday  morning  after  8 
o'clock,  was  not  run  in  violation  of 
the  statute.  3  App.  628  (2)  (60  S. 
E.  339).  (Decided  before  amendment 
of  1911). 

Destination  as  used  in  this  section 
means  the  point  at  which  the  train 
finally  stops,  and  not  the  point  at 
which  it  crosses  the  State  line. 
121/741   (2)    (49  S.  E.  740). 

Nuisance,  cited  in  discussion  of  opera- 
tions on  Sundays  as  constituting. 
116/64,  82  (42  S.  E.  315). 

Ordinary  care,  failure  to  exercise,  in 
avoiding  running  on  Sunday  not  nec- 
essarily criminal;  lack  of  good  faith 
the  test  of  criminality.  3  App.  629 
(3)    (60  S.  E.  339). 

Schedule,  showing  that  compliance 
with,  was  possible,  but  that  in  the 
particular  instance  the  train  was  pre- 
vented from  completing  its  trip  with- 
in schedule  time  by  unavoidable  de- 
lays in  waiting  for  other  trains  which 


were  themselves  delayed,  does  not 
sustain  burden  of  proving  that 
freight  train  was  not  unlawfully  run; 
evidence  should  show  that  the  delays 
of  the  other  trains  were  themselves 
unavoidable.  3  App.  628  (2)  (60  S. 
E.  339).  A  freight  train  not  started  on 
its  schedule  until  12:50  a.  m.,  Sunday, 
cannot  be  lawfully  run  either  before 
or  after  eight  o'clock  of  that  day; 
train  must  have  been  started  on  or 
before  the  previous  Saturday  night. 
88/787  (2)  (15  S.  E.  905).  (Decided 
before  amendment  of  1911). 
Unavoidable  delay,  in  case  of,  running 
after  eight  o'clock  not  violation.  3 
App.  628  (1)  (60  S.  E.  339);  4  App. 
834  (3,  4)  (62  S.  E.  558).  (Decided  be- 
fore amendment  of  1911).  In  deter- 
mining what  is  unavoidable,  the  move- 
ment of  a  train  should  not  be  con- 
sidered as  an  isolated  train  running 
over  the  road  and  leaving  out  of  con- 
sideration other  trains,  but  the  train 
should  be  considered  in  relation  to 
other  trains,  and  as  one  unit  in  a  com- 
plex whole.  3  App.  628  (1)  (60  S.  E. 
339). 


3.  [Empty  refrigerator  cars  intended  for  loading  with  perishable  freight 
and  destined  to  icing  stations  or  to  points  of  prospective  loading;]  (a)  spe- 
cial fruit,  melon  and  vegetable  [or  ice]  (b)  trains,  the  cars  of  which  contain 
no  other  freight  except  [ice  or]  (a)  perishable  fruits,  melons,  vegetables, 
fresh  fish,  oysters,  fresh  meats,  [ice,]    (b)  live  stock,  and  other  perishable 


♦Both  the  enrolled  Act  of  1911  ?nd  the  published  copy  (Acts  1911,  p.  71),  in 
repeating  the  section  as  amended,  have  "cause"  instead  of  "course."  The  section 
in  the  Code  of  1910  has  "course." 


Digitized  by 


Google 


277  TENTH  DIVISION— ARTICLE  13.  §  414 

Disturbing  divine  service,  violating  the  Sabbath,  etc. 

goods  of  a  like  character,  and  which  trains*  shall  be  loaded  and  leave  the 
station  from  which  they  start  in  this  State  before  the  hour  of  midnight  on 
Saturday  night  previous  to  the  Sunday  on  which  they  are  operated ;  [and  all 
such  trains  may  stop  at  any  stations  in  this  State  to  take  onf  and  forward 
other  cars  of  like  perishable  freight,  which  are  ready  to  be  transported.]  (a) 
No  company  shall  be  compelled  to  run  the  trains  mentioned  in  this  paragraph, 
and  all  freight  trains  or  cars  thus  loaded  and  coming  intoj  this  State  may 
run  to  any  point  of  destination  in  this  State  or  continue  their  run  through  the 
State  on  Sunday.  [It  shall  be  lawful  for  railway  companies  in  this  State  to 
switch  empty  cars  to  ice  plants  to  be  loaded  with  ice,  and  to  switch  such 
loaded  cars  out  on  Sunday.]  (b) 
Acts  1894,  pp.  66,  67.     (a)  Acts  1911,  p.  70.     (b)  Acts  1912,  p.  76. 

The   Act  of  1912   (Acts   1912,  p.   76),  tween  the  amending  acts  and  both 

which   amends   this    section,    in    re-  are  codified. 

peating  the  section  as  amended,  Cited.  3  App.  628,  631  (60  S.  E.  339). 
omits  the  amendments  made  by  the  Burden  of  proof  of  justification  or  ex- 
Act  of  1911  (Acts  1911,  p.  70).  cuse  is  upon  defendant.  88/787  (2) 
There   is  no  conflict,   however,  be-  (15  S.  E.  905). 

4.  Trains  on  railroads  where  the  line  of  said  railroad  begins  and  ends  in 
another  State,  and  does  not  run  a  distance  of  greater  than  thirty  miles 
through  this  State. 

Acts  1899,  p.  88.     1897,  p.  38. 

Another    State,   where    evidence    shows  (15  S.  E.  905). 

that   road    begins    and    ends    in,    and  Constitutional,  whether  Act  of  1899  is, 

does   not    extend    more    than    thirty  not     passed     on,    where    not    shown 

miles    in    this    State,     conviction    un-  that  it  is  repugnant  to  some  particu- 

warranted.      126/442     (l)     (55    S.     E.  lar   portion    of   Constitution.     3   App. 

179).  683    (60   S.    E.   364);   and   see    126/442 

Borden  of  proof  of  justification  or  ex-  (55  S.  E.  179). 
cuse  is   upon    defendant.     88/787    (2) 

5.  [Solid  trains  made  up  of  through  freight  cars,  or  cars  loaded  with  perish- 
ables, live  stock  or  ice  or  empties  for  the  transportation  of  same,  reaching  on 
Sunday  any  point  upon  a  railroad  in  the  State  of  Georgia,  destined  to  points 
within  and  without  the  State,  such  trains  may  continue  as  solid  through 
trains  along  line  of  said  railroad  through  the  State  of  Georgia,  and  may  stop 
for  the  purpose  of  delivering  such  cars  loaded  with  perishables,  live  stock 
or  ice  or  empties  for  transportation  of  same,  at  any  station  to  which  des- 
tined in  this  State,  and  may  also  stop  and  pick  up  at  any  station,  cars  loaded 


♦The  word  "trains"  does  not  appear  in  repetition  of  section  in  the  enrolled 
Act  of  1911,  but  does  appear  in  the  section  in  the  Code  of  1910  and  in  the  repe- 
tition of  the  section  in  the  amending  Act  of  1912. 

fThe  word  "on"  does  not  appear  in  enrolled  Act  of  1911. 

tThe  enrolled  Act  of  1911,  in  the  repetition  of  this  section,  has  "consigned" 
instead   of  "coming  into." 
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with  perishables,  live  stock  or  ice  destined  to  points  within  or  without  the 
State;  said  i rains  may  stop  also  for  the  purpose  of  changing  engines  and 
crews,  taking  on  fuel  and  water  and  to  receive  train  orders,  but  they  shall  not 
stop  for  any  other  purpose  than  those  enumerated  in  this  paragraph.] 
Acts  1913,  p.  57. 

6.  [Trains  run  under  the  orders  or  at  the  request  of  the  Governor  or  the 
proper  military  authorities  of  the  State  of  Georgia,  or  at  the  request  or  un- 
der the  orders  of  the  proper  military  authorities  of  the  United  States;  and 
it  is  hereby  provided  that  it  shall  be  lawful  for  the  railroads  in  this  State  to 
run  such  trains  under  the  above  conditions  on  the  Sabbath  day.] 

Acts   1912,  p.  77. 


General  Note. 


Constitutionality  of  this  statute,  as  ap- 
plied    to     interstate     trains,     upheld. 


not  interstate  commerce.     90/396   (17 
S.  E.  1009);  126/646   (55  S.  E.  472). 


163  U.  S.  299  (41  L.  Ed.  166,  16  Sup.  Ct.    Police   power,    statute    was    enacted    in 


1086),  affirming  90/396  (17  S.  E.  1009).        exercise    of. 
Section  regulates  internal  police,  and        249). 


116/841,    842    (43    S.    E. 


§  415.  (§  421.)  Proof  on  the  trial.  On  the  trial  for  the  violation  of  the 
preceding  section,  it  shall  not  be  necessary  to  allege  or  prove  the  name  of  any 
employee  engaged  on  such  train,  but  it  shall  M  sufficient  to  prove  that  the 
train  was  run.  The  defendant  may  justify  himself  by  proving  that  such 
employees  acted  in  direct  violation  of  his  orders  and  rules. 


Cited.  116/841,  842  (43  S.  E.  249); 
126/644,  646  (55  S.  E.  472). 
Burden  of  proof  on  defendant  to  show 
justification  where  running  after  eight 
o'clock  admitted;  burden  not  carried 
by  showing  delay  caused  by  delays  of 
other  trains  without  showing  these 
delays  unavoidable.  3  App.  628  (2) 
(60  S.  E.  339).  See  §  414  (2).  Bur- 
den of  proving  justification  or  excuse 


is  on  defendant.  88/787  (2)  (15  S.  E. 
905). 
General  rules  and  orders  to  employees 
not  to  run  freight  trains  on  Sunday, 
no  justification  that  company  had  is- 
sued, without  also  showing,  in  some 
way,  that  the  violation  was  without 
the  sanction  or  connivance  of  the  offi- 
cer indicted.    92/477  (17  S.  E.  847). 


§  416.  (§  422.)  Violating  the  Sabbath  day.  Any  person  who  shall 
pursue  his  business,  or  the  work  of  his  ordinary  calling,  on  the  Lord's  day, 
works  of  necessity  or  charity  only  excepted,  shall  be  guilty  of  a  misde- 
meanor. 

Cobb,  853.     Acts  1865-6,  p.  233. 


Arrest  may  be  made  on  Sunday.    62/449. 

Barber  shaving  club  members  in  club 
room  on  Sunday  for  hire  violates  this 
section.  2  App.  389  (1)  (58  S.  E.  550). 
Ordinance  forbidding  keeping  open 
barber  shop  on  Sunday,  not  violated 
by  mere  entering  by  owner  and  shin- 
ing his.  own  shoes.  116/799  (43  S.  E. 
46). 


Bond  to  answer  indictment  executed  on 
Sunday,  obligatory.  114/151  (39  S.  E. 
893).    See  Note. 

Burden  of  proof  that  execution  of  note 
on  Sunday  was  in  exercise  of  work  of 
ordinary  calling  was  on  maker. 
118/876,  879  (45  S.  E.  674). 

Butcher,  selling  of  meat  by,  on  Sunday, 
merely  because  customers  choose,  as 
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matter  of  convenience  or  preference, 
not  to  purchase  it  on  previous  day, 
not  a  work  of  "necessity  or  charity." 
115/572  (1)  (41  S.  E.  989). 
Church,  persons  working  on  benches  in, 
on  Sunday,  if  such  work  was  that  of 
their  ordinary  calling,  and  not  a  work 
of  charity  or  necessity,  were  indicta- 
ble under  this  section.  98/423,  425 
(25  S.  E.  559). 
Contract  executed  on  Sunday,  and 
which  is  connected  with  or  related  to 
the  business  or  work  of  the  ordinary 
calling  of  one  of  the.  parties,  and  does 
not  relate  to  work  of  necessity  or 
charity,  is  invalid.  10  App.  840  (2)  (74 
S.  E.  442);  118/178  (45  S.  E.  22);  9 
App.  367  (2)  (71  S.  E.  678);  103/440 
(30  S.  E.  287).  Contract  for  labor, 
made  on  Sunday,  and  performed  aft- 
erwards by  the  laborer,  can  be  en- 
forced. 44/541.  See  Bond,  Burden  of 
proof,  Gift,  Marriage,  Newspaper, 
Note,  Payment,  Ratification,  Real-es- 
tate agent. 
Court   of   inquiry   cannot   be   begun   on 

Sabbath.     62/449.     See  Trial. 
Gift,  deed  of,  is  valid,  though  executed 

on  Sunday.     118/178  (45  S.  E.  22). 
History    of    statute.      90/397    (17    S.    E. 

1009);  103/440  (30  S.  E.  287). 
Marriage  contract  executed  on  Sunday, 
not  void.  103/431  (30  S.  E.  287),  re- 
viewing and  affirming  29/526;  and  see 
103/575  (30  S.  E.  294). 
Municipal  corporation  cannot  legislate 
upon  this  subject,  it  having  been  made 
offense  by  State  law.  69/503;  98/423, 
425  (25  S.  E.  559);  but  see  44/205. 
Municipality  may  punish  keeping 
open  doors  by  dealers  in  the  limits  of 
the  city  on  Sunday  for  the  purpose  of 
preventing  violation  of  State  laws,  as 
well  as  preserving  public  respect  for 
the  Lord's  day.  44/205.  Municipality 
may  not  punish  owner  of  drug  store 
for  selling  drugs  or  other  articles  on 
Sunday,  in  violation  of  this  section. 
117/700  (2)  (45  S.  E.  65);  and  see 
124/1,  3  (52  S.  E.  76).  Municipal  or- 
dinance to  punish  keepers  of  bar- 
rooms for  selling  liquor  on  Sunday, 
invalid.  109/491  (35  S.  E.  147). 
Newspaper,  contract  to  sell,  here  not 
freed  from  invalidity  arising  from 
having  been  made  on  Sunday  on 
ground  that  selling  and  buying  news- 
papers was  not  ordinary  business  of 


either   party.     135/852    (1)    (70   S.    E. 
322). 

Note  executed  on  Sunday  as  part  of 
transaction  connected  with  maker's 
usual  or  ordinary  calling  is  void.  6 
App.  259  (64  S.  E.  1002).  Note  given 
on  Sunday,  in  a  work  not  of  necessity 
or  charity  and  otherwise  than  in  the 
ordinary  callings  of  the  parties,  is  not 
within  this  section.  29/526.  Note 
executed  on  Sunday  in  payment  of 
lawyer  for  services  in  securing  bond 
for  release  from  imprisonment  and  for 
representing  him  in  case,  held  valid. 
10  App.  100  (72  S.  E.  720).  See  Pay- 
ment 

Passenger  trains,  running  of,  on  Sunday 
not  violative  of  this  section.  133/553 
(2)  (66  S.  E.  370).  Any  work  con- 
nected with  running  of  passenger  and 
mail  trains,  to  be  regarded  as  "work 
of  necessity."  7  App.  575  (l)  (67  S. 
E.  683).  Repairing  water  tank  neces- 
sary for  use  by  locomotives  is  a  work 
of  necessity.  7  App.  575  (2)  (67  S.  E. 
683).    See  Railroad  cars. 

Payment  by  a  debtor  to  a  merchant  on 
a  note  due  to  him,  on  the  Sabbath 
day,  violates  this  section,  and  will  not 
operate  to  arrest  the  running  of  the 
statute  of  limitations.     31/607;  41/453. 

Railroad  cars,  evidence  showing  switch- 
ing of,  necessary  to  lawful  operation 
of  trains,  conviction  illegal.  9  App. 
442  (2)  (71  S.  E.  509).  See  Passenger 
trains. 

Ratification  of  contract,  invalid  because 
made  on  Sunday,  resulted  here  from 
conduct  of  parties.  135/852  (l)  (70  S. 
E.  322). 

Real-estate  agent,  contract  made  by 
owner  of  realty  with,  for  the  sale  of 
such  property  and  fixing  the  com- 
mission to  be  paid  and  the  terms  of 
sale,  is  a  contract  in  connection  with 
the    ordinary    calling    or    business    of 

.  such  agent,  and,  if  executed  on  the 
Sabbath,  cannot  be  enforced  by  the 
agent,  although  the  contract  may  not 
have  been  made  in  the  prosecution  of 
the  ordinary  business  or  calling  of 
the  owner.  10  App  840  (3)  (74  S.  E. 
442). 

Servant,  injured  by  negligence  of  fel- 
low servant,  incompetency  of  whom 
was  unknown  to  him,  may  recover 
from  master,  where  at  time  of  injury, 
plaintiff,   the   fellow  servant,   and   the 
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master,  were  engaged  together  in  vio-  615  (63  S.  E.  588);  and  see  11&4/142  (52 

lation  of  this  section.     136/511   (71  S.  S.   E.   160). 

E.  728);  s.  c,  9  App.  510  (71  S.  E.  934).  Telegram,    failure   to   transmit   and   de- 
Single  sale  of  soda  water  and  lemonade,  liver  on  Sunday  not  actionable,  unless 
working  at  one  of  them   on   Sunday,  it    shows   it   is   work   of   necessity   or 
violates  this  section,  though  that  one  charity  or  company  has  notice  that  it 
does  not  occupy  most  of  his  time  on  is  such.     91/449  (18  S.  E.  298). 
other  days  of  week.     119/562  (46  S.  E.  Tippling  house,   keeping   open   on   Sab- 
837);  124/141  (1)  (52  S.  E.  160).     Sin-  bath:     See  §  381  and  notes, 
gle  sale  of  soda  water  and  lemonade,  Trial  of  case  set  for  Sunday,  case  stands 
by  farm  laborer,  not  support  convic-  for  trial  on  Monday.     12/380. 
tion;  aliter,  if  he  made  practice  of  sell-  Warrants  may  issue  and  arrests  be  made 
ing   such  articles  on   Sunday.   5   App.  on  Sunday.     62/449. 

§  417.  (§  423.)  Hunting  on  Sunday.  Any  person  who  shall  hunt  any 
kind  of  game  with  gun  or  dogs,  or  both,  on  the  Sabbath  day  shall  be  guilty 
of  a  misdemeanor. 

Acts  1873,  p.  39. 

Constitutional,   this   section   is;   not   re-  signification.    89/341  (15  S.  E.  458). 

strict  right  to  worship  God  according  Sunday    and    the    "Sabbath     day,"    are 

to  dictates  of  conscience.     89/341   (15  synonymous  in  our  legislation.    89/341 

S.  E.  458).  (15  S.  E.  458). 

Game  is  to  be  understood  in  its  ordinary 

§  418.  Discharging  gun  or  pistol  on  Sunday.  Any  person  who  shall 
willfully  or  wantonly  fire  off  or  discharge  any  loaded  gun  or  pistol  on  Sunday, 
except  in  defense  of  person  or  property,  shall  be  guilty  of  a  misdemeanor. 

Acts   1898,   p.   107. 

Mad  dog,  whether  shooting  at,  on  Sun-     for  the   jury.     6   App.  240   (64   S.    E. 
day,  is  willful  and  wanton,  is  a  question      710). 

§  419.  Fishing  on  Sunday.  Any  person  who  shall  fish  or  attempt  to 
catch  any  kind  of  fish  with  hook  and  line,  nets,  gigs,  or  by  any  other  manner 
or  means,  in  any  of  the  waters  or  streams  within  the  State  of  Georgia  on 
the  Sabbath  day,  shall  be  guilty  of  a  misdemeanor. 

Acts  1907,  p.  123. 

§  600. 

§  420.  Causing  convict  to  work  on  Sunday.  Any  warden  or  other 
prison  official  who  shall  cause  any  convict  to  do  any  work  on  Sunday,  ex- 
cept works  of  necessity,  shall  be  guilty  of  a  misdemeanor. 

Acts   1908.  p.   1119. 

§  421.  (§  424.)  Indecent  bathing.  Any  person  who  shall  bathe  in  a 
stream  or  pond  of  water  on  the  Sabbath  day,  in  view  of  a  road  or  pass  way 
leading  to  or  from  a  house  of  religious  worship,  shall  be  guilty  of  a  misde- 
meanor. 

Acts  1866,  p.  154.     1895,  p.  63. 
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§  422.  (§  425.)  Intrusion  on  camp  grounds.  If  any  person  shall  camp 
upon  a  camp  ground  used  for  religious  purposes  and  having  its  boundary 
lines  plainly  marked  by  stakes,  posts,  or  otherwise,  except  during  the  progress 
of  religious  services,  without  the  consent  of  the  trustees  or  other  person  in 
charge  of  such  grounds,  or  if  any  person  shall  place  an  animal  of  any  kind 
within  any  booth,  tent,  stall,  or  arbor  on  such  camp  ground,  without  the  con- 
sent of  the  owner  or  the  person  in  charge  of  the  same,  he  shall  be  guilty  of  a 
misdemeanor. 

Acts  1889,  p.  179. 

§  423.  (§  426.)  Vending  near  camp  grounds.  If  any  person  shall 
vend  or  expose  to  sale  anything  whatever,  within  one  mile  of  the  place  of 
worship  in  a  camp  ground  and  during  the  period  of  divine  worship  thereat, 
without  the  written  consent  of  a  majority  of  the  trustees,  commissioners, 
or  owners  of  such  camp  ground,  he  shall  be  guilty  of  a  misdemeanor. 

§  424.  (§  427.)  Interfering  with  schools.  Any  person  who  shall  will- 
fully interrupt  or  disturb  any  public  school,  private  school,  or  Sunday-school, 
or  any  assemblage  or  meeting  of  any  such  school,  lawfully  and  peacefully 
held  for  the  purpose  of  scientific,  literary,  social,  or  religious  improvement, 
either  within  or  without  the  place  where  such  school  is  usually  held,  shall  be 
guilty  of  a  misdemeanor. 

Acts  1880-1,  p.  144. 

Cited.  104/743,  748  (30  S.  E.  989).  ducting  himself  in  such  a  way  as  to 
Assemblage  construed  to  include  vis-  interrupt  the  exercises  and  to  hold  the 
itors.  9  App.  194  (70  S.  E.  978).  teacher  and  the  discipline  up  to  the 
Bush  arbor,  fact  that  school  was  being  contempt  of  the  pupils  may  be  guilty, 
held  in,  instead  of  in  regular  school  101/434  (28  S.  E.  896). 
house,  immaterial.  110/261  (34  S.  E.  Sleight-of-hand  performance,  conducted 
368).  by  traveling  performer  at  a  school- 
Indictment  alleging  that  defendants  dis-  house,  under  arrangement  with  trus- 
turbed  a  congregation  of  persons  as-  tees  whereby  performer  was  to  pay 
sembled  at  a  public  school  at  certain  part  of  receipts  for  use  of  schoolhouse, 
schoolhouse,  "lawfully  an  J  peaceably  is  not  an  "assemblage  or  meeting  of 
held  for  scientific,  literary,  and  socia-  any  school,"  within  this  section,  and 
ble  improvement,"  construed  to  mean  disturbance  of  such  performance  is 
school  in  session  and  not  meeting  at  not  penal.  10  App.  115  (72  S.  E.  936). 
schoolhouse  for  other  than  school  pur-  Sunday-school,  indictment  for  disturb- 
poses.  9  App.  194  (70  S.  E.  978).  In-  ing,  not  barred  by  demand  for  trial  or 
dictment  sufficiently  charged  mode  of  plea  of  former  jeopardy  as  to  indict- 
interruption  or  disturbance,  where  it  ment  for  disturbing  divine  service.  4 
alleged  that  offense  was  committed  App.  142  (3)  (60  S.  E.  1028). 
"by  cursing  and  quarrelling  and  fight-  Willfully  means  more  than  "intention- 
ing  and  discharging  a  loaded  pistol,  ally;"  it  refers  to  act  done  purposely 
and  by  boisterous  conduct  and  by  to  commit  particular  wrong  forbid- 
otherwise  indecently  acting."  95/469  den  by  law.  9  App.  794  (2)  (72  S.  E. 
(20  S.  E.  216).  See  Sunday-school  164). 
Parent  entering  school  room  and  con- 

§  425.  Dance  halls  or  places  of  amusement.     If  any  person  shall 
carry  on,  maintain,  or  operate  any  public  dance  hall  or  place  of  public 
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amusement  for  profit  beyond  the  limits  of  any  incorporated  town  in  any 
county  of  this  State  having  a  city  of  a  population  of  eighty  thousand  or  more, 
without  first  obtaining  the  written  consent  of  one  half  of  the  freeholders  liv- 
ing within  a  radius  of  two  miles  of  the  place  at  which  said  public  dance  hall 
or  public  place  of  amusement  is  to  be  maintained  and  operated,  he  shall  be 
guilty  of  a  misdemeanor.  This  section  shall  not  apply  to  religious  or  educa- 
tional entertainments. 
Acts  1906,  p.  123. 


ARTICLE  14. 


Manufacture  and  Sale  of  Intoxicants,  and  Regulations  as  to  Liquors, 
and  Substitutes  for  Intoxicants. 

§  426.  Prohibition  as  to  intoxicating  liquors.  From  and  after  the  first 
day  of  January,  1908,  it  shall  not  be  lawful  for  any  person  within  the  limits 
of  this  State  to  sell  or  barter  for  valuable  consideration,  either  directly  or 
indirectly,  or  give  away  to  induce  trade  at  any  place  of  business,  or  keep  or 
furnish  at  any  other  public  places,  or  manufacture,  or  keep  on  hand  at  their 
place  of  business  any  alcoholic,  spirituous,  malt,  or  intoxicating  liquors,  or 
intoxicating  bitters,  or  other  drinks  which,  if  drunk  to  excess,  will  produce 
intoxication ;  and  any  person  so  offending  shall  be  guilty  of  a  misdemeanor. 
Nor  shall  it  be  lawful  in  the  limits  of  said  State  for  intoxicating  liquors  to 
be  sold  in  dispensaries,  and  the  sale  of  intoxicating  liquors  in  said  State  shall 
be  prohibited  to  private  persons  and  to  the  State,  its  officers,  and  agents. 
Provided,  that  licensed  druggists  may  sell  and  furnish  pure  alcohol,  for 
medicinal  purposes  only,  upon  written  prescription  of  a  regular  practicing 
physician  of  this  State,  in  the  manner  herein  prescribed,  to  wit :  Before  any 
physician  shall  issue  any  such  prescription  he  shall  make  an  actual  exam- 
ination of  the  person  for  whom  the  prescription  is  granted.    The  prescription 

shall  be  substantially  in  the  following  form :    "Georgia, county.     I, 

,  a  regular  practicing  physician  under  the  laws  of  said  State, 

do  hereby  prescribe  for  the  use  of ,  a  patient  in  my  charge,  whom 

I  have  personally  examined,  of  pure  alcohol,  and  do  certify  in 

my  opinion  that  the  same  is  necessary  in  the  alleviation  or  cure  of  illness 
from  which  said  patient  is  suffering.  This"  (date).  (Signed  by  the  phy- 
sician.) 

Acts  1907,  p.  81. 

§§  933,  982-984,  1763-1770,  C.  C 

See  general  note  following  the  notes  Agent,  to  be  free  from  criminal  liabil- 
to  this  section.  ity,  must  act  solely  as  agent  of  buyer. 
Accomplice:     See  Purchaser.  6  App.  336  (3)  (64  S.  E.  1101).    Proof 
Accusation:     See     City    court,    Indict-  that  accused  received  money  and  de- 
ment, livered  liquor  makes  prima  facie  case, 
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and  casts  burden  on  him  of  showing 
he  was  only  agent  of  buyer;  whether 
burden  carried  is  for  jury.  9  App. 
879  (72  S.  E.  445),  828  (72  S.  E.  284), 
449  (3)  (71  S.  E.  592),  422  (71  S.  E. 
498) ;  5  App.  605  (63  S.  E.  596) ;  7  App. 
611    (1)    (67   S.    E.   677);    12   App.    564 

(3)  (77  S.  E.  892).  Where  defense 
is  that  accused  acted  as  agent  of  pur- 
chaser, burden  is  on  accused  to  prove 
how,  when,  and  from  whom  he  ob- 
tained the  liquor;  and  until  this  is 
done  burden  is  not  carried.  12  App. 
809    (1)    (78   S.    E.   478);    10    App.    215 

(4)  (73   S.    E.  46).     In   such   case,  if 
explanation  is  supported  only  by  de- 
fendant's statement,  jury,  if  they  be- 
lieve it  to  be  mere  subterfuge,  are  au- 
thorized to  convict.     10  App.  215  (4) 
(73    S.    E.    46).      Money    received    by 
one,  liquor  delivered  by  another,  both 
guilty  here.     7    App.    595     (67   S.   E. 
684).      Middleman    in    illegal    sale    of 
liquor,     to     be     free     from     criminal 
responsibility,     must     act     solely     as 
agent  for  buyer.    If  he  induces  trans- 
action, or  acts  as  agent  for  both  par- 
ties, or  if  he  has  a  profit  in  the  trans- 
action, he  is  guilty.     Evidence  show- 
ing that  accused  was  given  $1  to  buy 
whiskey,  that  he  bought  whiskey  from 
third  person  and  paid  75  cents  for  it, 
but  retained  for  himself  25  cents,  he 
was  interested  in  the  sale.     11   App. 
768  (1,  2)    (76   S.    E.   103).     Whether 
accused   acted    simply   as    agent    for 
buyer  and  had  no  interest  in  sale,  was 
question   for   jury.     10   App.    215    (73 
S.  E.  46).     Charge  that  one  who  re- 
ceives money    and    delivers    whiskey, 
raust  show  that  "he  had  no  interest 
in  the  transaction  in  any  way,"  is  not 
technically    accurate,    but    when    jury 
are  instructed,    in    same    connection, 
that  if  accused  acted  solely  as  agent 
of  the  buyer,  he  would  not  be  guilty, 
new  trial  not  granted.     11   App.   267 
W  (74  S.   E.   1101).     Evidence   that 
when  alleged  buyer  applied  to  accused 
f°r  whiskey  and  gave  him  the  money, 
latter  stated    that   he   did    not   have 
whiskey   himself,    but   hoped    that    he 
could  obtain  it  from  another  person, 
not  admissible.     11  App.  267   (1)    (74 
S-  E.  1101).    Where  defendant  claims 
to  be  agent    of  seller,    and   solicitor 
ar&ues    that     alleged     seller    himself 
should  have   been   produced   as   wit- 


ness, a  request  to  charge  that  alleged 
seller  could  not,  if  he  had  been  pres- 
ent, have  been  compelled  to  incrim- 
inate himself,  should  be  granted.  5 
App.  95  (62  S.  E.  671).  The  convic- 
tion of  the  accused  of  selling  intoxi- 
cating liquor  is  abundantly  supported 
upon  the  application  of  the  principle 
that  where  it  is  shown  that  one  fur- 
nished to  another  intoxicating  liquor, 
and  received  therefor  money  or  other 
thing  of  value,  he  is  presumed  to  be 
the  seller;  and  the  burden  is  upon 
him  to  show  that  he  was  not  the  ac- 
tual seller  of  the  liquor,  but  was  act- 
ing solely  as  agent  for  the  buyer.  12 
App.  360  (77  S.  E.  205).  Unless  the 
jury  accept  the  explanation,  this  bur- 
den is  not  carried  by  the  mere  claim 
of  the  accused,  in  his  statement  on 
his  trial,  that  he  was  acting  as  agent 
for  the  purchaser,  and  in  fact  bought 
the  whiskey  from  a  person  whom  he 
named.  Id.  See  Delivery,  Employee, 
Ownership.  See  catchword  Agent  in 
general  note  following. 

Alcohol  cannot  be  lawfully  sold  by 
druggist  to  be  used  as  beverage.  11 
App.  108  (74  S.  E.  848).  See  Indict- 
ment. 

Alcoholic,  spirituous,  and  malt  liquors 
defined.  4  App.  207  (6,  7)  (60  S.  E. 
1082). 

Arrest  without  warrant:  See  §  917  and 
notes. 

Articles  taken  from  dwelling  of  accused, 
which  tend  to  connect  him  with 
crime,  admissible.  7  App.  27  (4)  (66 
S.  E.  24).    See  Bottles,  Possession. 

Beer,  proof  that  one  kept,  for  illegal 
sale,  not  sufficient  to  convict  of  hav- 
ing intoxicating  or  malt  liquor  for  il- 
legal sale.  9  App.  574  (71  S.  E.  879). 
Beer  in  question  must  be  shown  to 
be  within  class  whose  sale  is  regu- 
lated. 9  App.  470  (71  S.  E.  755).  It 
being  undisputed  that  intoxicating 
liquor  was  found  at  place  of  business, 
not  prejudicial  error  to  admit  evi- 
dence that  at  same  time  and  place 
several  dozen  bottles  of  "near-beer" 
were  also  found,  though  beer  not 
shown  to  be  intoxicating.  11  App. 
89  (8)  (74  S.  E.  711).  Evidence  that 
accused  had  "near-beer"  license,  ir- 
relevant. 11  App.  43  (3)  (74  S.  E. 
621).  Expression,  "near-beer,"  does 
not   import    intoxicating    liquor,   and 
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evidence  of  sale  without  proof  that 
it  is  intoxicating,  not  support  convic- 
tion. 11  App.  43  (1)  (74  S.  E.  621). 
One  who  has  paid  tax  and  obtained 
license  under  "near-beer  act"  is  not 
entitled  to  keep  at  place  of  business 
any  alcoholic,  spirituous,  malt,  or  in- 
toxicating liquors.  The  only  liquors 
he  is  authorized  to  keep  are  such  as, 
if  drunk  to  excess,  will  not  produce 
intoxication.  10  App.  123  (5)  (72  S. 
E.  939).  See  catchword  Beer  in  gen- 
eral note  following.  See  §§  -982-984, 
1763-1770,   C.   C. 

Blind  tigers:    See  Municipal  ordinance. 

Bottles,  labeled  "corn  whiskey"  by  sher- 
iff and  marked  with  defendant's  name, 
for  identification,  admissible  in  evi- 
dence, where  shown  actually  to  con- 
tain corn  whiskey  and  to  have  been 
bought  from  defendant.  7  App.  692 
(3)  (67  S.  E.  893).  Where  sale 
charged,  evidence  that  on  premises 
were  found  numerous  empty  bottles 
which  had  contained  whiskey,  and 
other  bottles  and  jugs  which  at  the 
time  contained  whiskey,  was  admissi- 
ble. 12  App.  482  (77  S.  E.  651),  359 
(3)  (77  S.  E.  187).  Not  error  to  ad- 
mit evidence  that  house  where  ac- 
cused lived  was  searched  by  officer 
subsequently  to  day  on  which  alleged 
sale  was  made,  and  that  bottles  of 
whiskey  and  empty  bottles  which  had 
contained  whiskey  were  found  there- 
in. 9  App.  233  (1)  (70  S.  E.  974). 
Evidence  that  about  a  year  before  al- 
leged sale,  whiskey  and  old  bottles 
were  found  on  premises  of  accused 
not  admissible,  yet  its  admission  not 
require  new  trial  where  sale  proved 
by  positive  evidence.  12  App.  480  (77 
S.  E.  651).  See  Possession.  See 
catchword  Evidence  in  general  note 
following. 

Carrier,  testimony  of  witness  who  saw 
certain  packages  in  hands  of,  and 
their  reception  and  delivery,  is  as 
competent  and  valuable  to  show  the 
number  of  them,  and  dates  on  which 
received  and  delivered,  as  are  the  rec- 
ords of  the  carrier.  11  App.  251  (2) 
(74  S.  E.  1100).  Not  error  to  admit 
testimony  of  agent  for  common  car- 
rier that  certain  barrel  shipped  to 
accused  "was  billed  whiskey  in  flasks; 
it  appeared  so  on  the  barrel,"  over, 
objection   that   there   was  higher  and 


better  evidence.  11  App.  267  (2)  (74 
S.  E.  1101).  Evidence  that  shipments 
marked  "whiskey,"  and  so  designated 
in  bill  of  lading,  were  consigned  to 
accused,  and  were  delivered  to  dray- 
man on  order  of  accused,  and  were 
by  drayman  delivered  at  accused's 
place  of  business,  sufficient.  10  App. 
123  (1)  (72  S.  E.  939),  142,  143  (72 
S.  E.  941).  Not  error  to  admit  testi- 
mony of  witness  that  he  saw  in  de- 
pot several  barrels  marked  with  name 
of  accused  and  labeled  "whiskey."  11 
App.  799  (5)  (76  S.  E.  162).  Where 
intoxicating  liquors  are  brought  to 
Atlanta  in  interstate  commerce,  for 
delivery  to  a  resident  of  that  city, 
who  pays  the  freight  and  surrenders 
the  bills  of  lading  and  receives  from 
the  carrier  an  order  directed  to  its 
agent  for  the  delivery  of  the  liquors, 
the  contract  of  carriage  is  ended,  and 
the  carrier  thereafter  holds  the  goods 
as  the  agent  of  the  person  entitled  to 
receive  them,  and  if  such  person  in- 
tends to  use  the  liquors  for  the  pur- 
pose of  unlawful  sale,  he  can  be  con- 
victed of  a  violation  of  section  1537  of 
the  Code  of  Atlanta,  even  though  he 
has  not  taken  the  liquors  from  the 
carrier.  11  App.  391  (3)  (75  S.  E. 
486).  Where  a  bill  of  lading  issued 
by  a  common  carrier  calls  for  the  de- 
livery of  a  certain  package  said  to 
contain  whiskey,  and  a  package  is 
found  in  the  possession  of  the  car- 
rier, corresponding  in  number  and 
weight  to  the  description  in  the  bill 
of  lading,  and  having  thereon  "marks 
indicating  that  it  contains  intoxicat- 
ing liquor,  a  prima  facie  case  is  m?de 
out  that  the  package  in  fact  contains 
such  liquor.  11  App.  391  (5)  (75  S. 
E.  486).  See  Express  money  orders. 
See  catchword  Carrier,  in  general  note 
following. 
Charge  that  it  is  unlawful  to  keep 
liquor  at  place  of  business  and  that 
judge  and  jury  not  concerned  with 
propriety,  wisdom,  or  policy  of  legis- 
lative act,  not  error.  9  App.  835  (2) 
(72  S.  E.  300).  Where  indictment  al- 
leged only  sale,  error  to  charge  that 
if  jury  believed  accused  had  intoxi- 
cating liquor  at  his  place  of  business 
or  at  a  public  place,  that  was  a  cir- 
cumstance from  which  jury  might  in- 
fer  guilt,    unless   they    believed   that 


Digitized  by 


1 


285 


TENTH  DIVISION— ARTICLE  14. 


§  426 


Intoxicating  liquors. 


whiskey  was  not  property  of  accused. 
12  App.  359  (4)   (77  S.  E.  187).     There 
being    positive     and     direct     evidence 
that  accused  made  profit  from  illegal 
sale,  no  error  in  refusal  to  charge  on 
circumstantial  evidence.     11   App.  768 
(3)   (76  S.  E.  103).     Where  there  was 
direct  evidence  that  whiskey   was  de- 
livered by  accused,  and   whether  sale 
intended    or    consummated    depended 
upon  circumstantial  evidence,  not  er- 
ror to  charge  on  both  direct  and  cir- 
cumstantial   evidence.      12     App.    563 
(77    S.    E.    832).     Where    sale    clearly 
shown  as  alleged,  charge  on  keeping 
liquor   at   place   of   business,    not    re- 
versible error.    11  App.  813  (1)  (76  S. 
E.   360).     Charge    that    State    is   not 
bound    to    go    outside    of    indictment, 
not  material  error.     11   App.  756   (1) 
(76  S.  E.  73).     Request  to  charge  on 
mere   transient   possession   of   liquors 
at  place  of  business,  properly  refused, 
where  no  evidence  on  which  to  base 
it.     10  App.   123    (3)    (72   S.    E.    939). 
Charge  given  that  jury  must  be  sat- 
isfied   that    liquor    found    was    intoxi- 
cating, not  error  to  fail  to  charge  that 
if  liquor  not  intoxicating,  jury  should 
acquit.     9  App.  835  (7)   (72  S.  E.  300) 
The  following  instruction  was  not  one 
of  which  the  accused  could  justly  com- 
plain:   "If  you  find  that  the  place  out 
there  was   so   nearly   connected   with 
the  business   of   the   defendant   as   to 
convince  you  that  it  was  used  in  con- 
junction with  the  business,  then  that 
would  be  such  4a  place  of  business'  as 
contemplated  by  the  law;  if  it  is  not 
so  shown,  then  it  would  not  be."     11 
App.  90  (10)  (74  S.  E.  711). 
Crty  court,  where  act  creating,  provides 
that    accusations     shall     be     founded 
ufan  affidavits,  accusation   cannot   be 
broader  than   affidavit,  or   charge   of- 
fense different  from  that  described  in 
affidavit     It  follows   that   where  affi- 
davit charged  unlawful  sale,  count  in 
accusation     which     charged     keeping 
"Quors  at   place   of    business    should 
havc  been  quashed.     11  App    261    (75 
&  E.  io). 
C^^deration:     See     Indictment      See 
^tchword     Consideration    in    general 
note  following. 
Constitutionality     of     prohibition     law. 
134/758  (68  S.  E.  716);  135/660  (70  S. 
I  332);  136/91  (70  S.  E.  786). 


Corn  liquor:     See  Intoxicating  liquors. 

County  other  than  that  alleged,  evi- 
dence of  sale  in,  here  not  cause  for 
reversal.     12  App.  632  (77  S.  E.  916). 

Credit,  sale  on,  is  complete  sale;  there- 
fore, sale  of  liquor  on  credit,  whether 
subsequently  paid  for  or  not,  is  vio- 
lation of  law.  6  App.  338  (1)  (64  S. 
E.  1007);  see  118/759  (45  S.  E.  602); 
124/653  (53  S.  E.  104).  See  catchword 
Credit  in  general  note  following. 

Culinary  preparations  containing  alco- 
hol:   See  Medicinal. 

Delivery,  upon  request  for  whiskey,  of 
something  which  defendant  called 
whiskey  and  accepted  pay  for,  author- 
izes conviction,  though  purchaser  too 
drunk  to  know  what  he  received  and 
defendant  said,  at  trial,  it  was  ginger 
ale.  6  App.  779  (65  S.  E.  842) ;  2  App. 
639  (58  S.  E.  1111).  Where  bottle  of 
whiskey  is  delivered  to  person  who 
layb  money  down  on  table  in  pres- 
ence of  person  delivering  it,  inference 
of  sale  supported,  though  no  direct 
proof  that  seller  appropriated  the 
money.  12  App.  634  (78  S.  E.  201). 
Where  accused  refused  to  accept 
money  laid  down  and  there  is  no  evi- 
dence that  he  afterwards  appro- 
priated it  to  his  own  use,  conviction 
not  sustained.  12  App.  702  (78  S.  E. 
268).  Refusal  to  sell  evidenced  by 
circumstances  not  to  have  been  in 
good  faith,  money  left  and  whiskey 
taken,  though  no  price  agreed  upon, 
conviction  upheld.  9  App.  230  (70  S. 
E.  969).  A  citizen  of  Atlanta  who  has 
ordered  intoxicating  liquor  to  be 
shipped  to  that  city  in  interstate  com- 
merce cannot  be  convicted  of  a  vio- 
lation of  §  1537  of  the  Code  of  At- 
lanta, until  after  the  contract  of  car- 
riage is  completed  by  delivery  to  the 
person  for  whom  the  liquor  was  in- 
tended, or  some  agent  authorized  by 
him  to  receive  it.  11  App.  391  (2)  (75 
S.  E.  486).  While  it  is  inaccurate  to 
charge  that  when  one  delivers 
whiskey  and  receives  money,  "he  be- 
comes the  seller,"  such  instruction 
not  require  new  trial,  where  correct 
rule  was  given,  and  jury  were  not 
misled.  11  App.  267  (3)  (74  S.  E. 
1101).  See  Agent.  See  catchwords 
Delivery,  Receiving  money  in  general 
note  following. 
Druggist:    See  AlcohoL    See  catchword 
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Druggist  in  general  note  following. 

Employee,  sale  here  made  by,  and 
though  defendant  proved  that  he  had 
instructed  employee  not  to  sell  intox- 
icants, jury  were  authorized  to  find 
from  circumstances  in  evidence  that 
defendant  exercised  close  personal 
supervision  of  business  and  did  learn 
or  could  have  learned  of  employee's 
sales  of  liquor.  8  App.  690  (1)  (70 
S.  E.  93).  It  is  no  defense  that  ac- 
cused sold  liquor  as  employee  of  so- 
cial club  to  members.  12  App.  728 
(4,  5)  (78  S.  E.  201).  As  all  engaged 
in  the  commission  of  a  misdemeanor 
are  principals,  one  may  be  guilty  of 
keeping  intoxicating  liquor  at  his 
place  of  business,  or  on  hand  at  the 
place  of  business,  though  it  be  dis- 
closed by  the  evidence  that  he  was 
not  the  owner  of  the  liquor,  but 
merely  kept  it  on  hand  as  an  em- 
ployee or  agent  of  the  owner,  at  the 
place  of  business  where  he  worked, 
provided  that  it  was  a  public  place  of 
business.  10  App.  444  (2)  (73  S.  E. 
597).  In  contemplation  of  the  gen- 
eral prohibition  law,  even  a  menial 
employed  by  another  may  have  a 
place  of  business.  His  business  may 
consist  only  of  discharging  the  duties 
devolving  upon  him  under  the  terms 
of  his  employment;  and  the  place  of 
business  of  his  employer  will  be  his 
place  of  business  if  it  be  the  place 
where  the  performance  of  his  duties 
is  required.  10  App.  444  (3)  (73  S. 
E.  597).  One  occupying  the  relation 
of  employee  to  the  owner  of  a  livery 
stable  cannot,  although  he  works  in 
the  stable,  be  convicted  either  of 
keeping  intoxicating  liquors  at  a  pub- 
lic place,  or  of  keeping  such  liquors 
on  hand  at  his  place  of  business, 
when  the  uncontradicted  evidence  dis- 
closes affirmatively  that  the  liquors 
were  not  his,  and  wholly  fails  to 
show  that  he  aided  or  abetted  the 
owner  in  storing  the  liquors  in  the 
stable  or  had  any  knowledge  that  they 
were  there.  10  App.  546  (73  S.  E. 
694).  See  catchword  Employee  in 
general  note  following. 

Evidence  that  sheriff  gave  marked  dol- 
lar bills  to  person  to  buy  whiskey  at 
two  different  places,  that  he  went 
into  house  of  accused,  came  out,  and 
disappeared,    that    later     he    returned 


with  two  bottles  of  whiskey,  that  one 
of  marked  bills  was  found  in  posses- 
sion of  accused,  not  sufficient.  11 
App.  759  (76  S.  E.  1135).  Where  wit- 
ness testified  he  had  bor^jht  whiskey 
from  accused  a  large  number  oi 
times  within  two  years,  not  error  to 
admit  evidence  of  another  witnass 
that  he  had  seen  accused  several 
times  during  that  period,  with  "his 
pockets  loaded  with  whiskey."  11 
App.  383  (1)  (75  S.  E.  266).  If  wit- 
ness sold  whiskey  to  accused  and 
then  bought  it  back  from  him,  ac- 
cused was  guilty.  11  App.  410,  411 
(75  S.  E.  443).  Circumstances  suffi- 
cient to  show  sale  either  for  cash  or 
on  credit.  11  App.  318  (75  S.  E.  160). 
Testimony  of  officer  that  he  saw  ac- 
cused and  two  other  persons  go  into 
old  blacksmith  shop,  that  accused 
handed  bottle  to  one  of  such  persons 
who  took  drink  and  handed  bottle 
back  to  accused,  and  gave  accused 
money,  the  latter  handing  back 
change,  sufficient.  8  App.  757  (1)  (70 
S.  E.  90).  Testimony  that  various 
persons  were  seen  to  go  at  different 
intervals  at  night  to  house  of  accused, 
shut  the  door,  and  remain  sometime, 
was  not  admissible,  there  being  no 
evidence  that  any  liquor  was  sold. 
Nor  was  evidence  that  accused  had 
been  living  in  state  of  adultery  with 
a  named  woman.  12  App.  359  (1,  2) 
(77  S.  E.  187).  Where  sale  charged, 
not  error  to  admit  testimony  that,  in 
previous  trial  before  mayor  for  keep- 
ing liquor  for  unlawful  sale,  accused 
stated  that  he  was  guilty  of  violating 
ordinance.  Testimony  that,  at  about 
the  time  and  place  where  sale  was 
alleged  to  have  taken  place,  accused 
had  in  his  possession  whiskey,  which 
he  was  keeping  for  purpose  of  unlaw- 
ful sale,  is  admissible  in  corrobora- 
tion of  evidence  that  sale  had  taken 
place.  12  App.  561  (1)  (77  S.  E.  878). 
Conviction  not  warranted  by  evidence 
that  officer  furnished  money  to  negro 
with  which  to  buy  whiskey  from  ac- 
cused, that  officer  saw  accused  deliver 
shoe-box  to  negro,  and  saw  negro 
pass  his  hand  to  accused,  but  was  too 
far  away  to  see  that  any  money 
passed,  that  officer  then  made  arrest, 
that  the  negro  had  the  shoe-box  which 
was    found    to    contain    whiskey    and 
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also  the  money  furnished  by  the  of- 
ficer.    12  App.  572  (77  S.  E.  888).  Ev- 
idence sufficient  to  sustain  conviction 
of  violating  liquor   law.     10  App.   28 
(72  S.  E.  511),  88   (1)    (72  S.   E.  600), 
118    (72   S.   E.  930),   149    (2)    (75   S.    E. 
350),  208  (73  S.  E.  28),  209  (l)   (73  S. 
E.  24),  790  (74  S.  E.  95).    See  Agent, 
Articles,      Beer,       Carrier,       Charge, 
County,  Delivery,  Federal  license,  In- 
toxicating    liquors,     Keeping     liquor, 
Purchasing  liquors,    Receipts,  Saying, 
Single     sale,     Soft    drinks,    Variance. 
See    catchword    Evidence   in   general 
note   following. 
Express    money    orders,     purchase    of 
large  number  of,  and  receipt  of  large 
number      of     express      packages      by 
sender,    admissible    as     circumstances 
to  show  illegal  sale.     7  App.  50^   (3) 
(67  S.   E.  207). 
Federal  license  taken  out   by  one,   fact 
generally   not   admissible   on    trial   of 
another    for    violation    of    prohibition 
law;  but  where  employee  in  store  is 
on    trial    and    evidence    shows    liquor 
sold    there    in    presence    of    employer 
and  employee,  fact  that  employer  has 
license   may   authorize   inference   that 
both  guilty.     9  App.  61   (1)   (70  S.   E- 
258).    Certified  copy  from  records  of 
United    States    internal    revenue    col- 
lector,   showing     persons     who    have 
paid  special  taxes,  admissible  to  show 
that  particular  person  has  paid  special 
tax     as     retail       liquor     dealer.      7 
App.  677   (1)    (67  S.   E.  837);   11  App. 
799  (2)  (76  S.  E.  162).     Possession  of 
internal  revenue  special  tax  receipt  is 
only  prima    facie    evidence    of    guilt. 
Inference  of  guilt  here  rebutted.     11 
App.  245  (75  S.   E.  11).     Though  Act* 
of  1911,  which  makes  special  tax  re- 
ceipt prima    facie    evidence    of    guilt, 
applies  only  to  cases  to  abate  or  en- 
join "blind    tigers,"   and    to    prosecu- 
tions for   illegal   sale   of   liquors,   yet 
State  may  show  that  accused  had  reg- 
istered as  retail  liquor  dealer  and  paid 
United  States  government  tax,  though 
a  prima    facie    case   of    guilt   is   not 
made  out  by  this  evidence.     10  App. 
123  (4)  (72  S.  E.  939).     See  §  448  (a). 
Husband:    See  Wife. 
Indictment  may  charge  violation  of  this 
section  in   several   different   ways   in 
one  count  and  proof  of  violation   in 
any  way   warrants    conviction;    such 


indictment  charges  only  one  violation. 
8  App.  747  (1-a,  1-b)  (70  S.  E.  211). 
Sale  and  manufacture  may  be  alleged 
in  one  count,  and  proof  of  either  will 
support  general  verdict  of  guilty.  12 
App.  564  (2)  (77  S.  E.  892).  Indict- 
ment may  charge  sale  and  manufac- 
ture in  same  count;  and  need  not  neg- 
ative exception  which  allows  sale  of 
pure  alcohol  under  certain  circum- 
stances. 9  App.  166  (1,  2)  (70  S.  E. 
893).  One  aiding  at  distillery  may 
be  convicted  under  an  indictment 
charging  manufacture  of  liquor.  9 
App.  201  (70  S.  E.  990).  Indictment 
need  not  give  name  of  purchaser  of 
whiskey  or  amount  sold  or  describe 
the  valuable  consideration;  if  keeping 
at  place  of  business  is  charged,  such 
place  need  only  be  located  in  county 
of  prosecution;  if  keeping  at  public 
place  charged,  such  place  should  be 
specified.  8  App.  747  (2)  (70  S.  E. 
211);  6  App.  338  (2)  (64  S.  E.  1007). 
Accusation  need  not  specify  consid- 
eration, or  kind. of  intoxicating  liquors 
or  bitters  sold.  7  App.  751  (1)  (67 
S.  E.  1045).  Accusation  which 
charges  that  accused  "did  sell  and 
barter,  for  valuable  consideration,  al- 
coholic, spirituous,  malt,  and  intoxi- 
cating liquors,  intoxicating  bitters, 
and  drinks  which,  if  drunk  to  excess 
will  produce  intoxication,"  not  sub- 
ject to  special  demurrer  on  ground 
that  kind  of  drinks  sold  is  not  speci- 
fied with  sufficient  definiteness.  The 
point  that,  since  some  malt  liquors 
are  not  intoxicating,  accusation  should 
have  expressly  shown  that  the  malt 
liquors  referred  to  were  intoxicating, 
is  not  meritorious.  10  App.  215  (1,  2) 
(73  S.  E.  34).  Where  indictment 
containing  four  counts  charged  two 
persons  with  violation  of  prohibition 
law,  jury  might  convict  one  or  both 
as  to  some  of  counts,  and  acquit  one 
or  both  as  to  other  counts.  Where 
two  persons  are  jointly  indicted  for 
an  offense  which  does  not  require 
joint  act  of  both,  but  may  be  sep- 
arately committed  by  either,  convic- 
tion of  one,  if  supported  by  evidence, 
would  be  authorized.  12  App.  690 
(2,  3)  (78  S.  E.  140).  Indictment 
here  not  subject  to  demurrer.  8  App. 
691  (1)  (70  S.  E.  40).  See  City  court, 
Variance.     See  catchword  Indictment 
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in  general  note  following. 

Intention  of  legislature  in  enacting  this 
statute  was  to  prevent  evils  of  intem- 
perance caused  by  use  of  intoxicat- 
ing liquors  as  a  beverage;  should  re- 
ceive reasonable  construction.  4  App. 
207   (2)    (60  S.   E.   1082). 

Interstate  commerce:  See  Keeping  liq- 
uor, Place  of  sale.      • 

Intoxicating  liquors,  or  mixtures  there- 
of, means  liquors  which  will  intoxi- 
cate, commonly  used  as  beverages 
for  such  purpose  and  such  mixtures 
of  same  as  may  be  used  as  beverages 
and  become  substitute  for  ordinary 
intoxicating  drinks.  4  App.  208  (7-d) 
(60  S.  E.  1082).  Implied,  in  absence 
of  contrary  proof,  that  defendant  sold 
intoxicating  liquor,  if  proved  that  he 
sold  "liquor,"  especially  if  evidence 
further  shows  that  it  looked  like  rye 
whiskey.  7  App.  198  (1)  (66  S.  E. 
488).  Corn  liquor  presumed  to  be 
intoxicating.  8  App.  28  (2)  (68  S.  E. 
460).  Liquor  denominated  as  peach 
brandy  by  seller  and  paid  for  as 
such,  presumption,  in  absence  of  evi- 
dence to  contrary,  that  it  was  intoxi- 
cating liquor.  7  App.  61  (2)  (65  S. 
E.  1076).  See  2  App.  640  (58  S.  E. 
1111);  6  App.  779  (65  S.  E.  842).  In- 
toxicating liquor,  such  as  will  pro- 
duce intoxication  if  drunk  to  excess; 
if  indictment  charges  sale  of  "alco- 
holic, spirituous,  malt  or  intoxicating 
liquors,"  proof  that  liquor  sold  be- 
longed to  either  of  the  general  classes 
puts  the  burden  upon  accused  to 
show  that  it  was  not  intoxicating.  5 
App.  717  (2)  (63  S.  E.  602).  That 
there  was  a  statement  on  the  label 
that  the  beer  contained  "not  more 
than  four  per  cent  alcohol"  was  not 
sufficient  to  rebut  the  positive  and 
uncontradicted  evidence  that  the 
beer  was  not  intoxicating.  12  App. 
246,  247  (77  S.  E.  l).  Fact  that  the 
accused  accepted  from  a  common 
carrier,  as  whiskey,  several  shipments 
designated  as  whiskey,  receipting  for 
them  as  whiskey,  authorizes  the  in- 
ference that  the  contents  of  the  ship- 
ments were  whiskey,  as  they  pur- 
ported to  be,  and  as  the  accused  ap- 
parently understood  them  to  be.  11 
App.  201  (2)  (74  S.  E.  1092).  Where, 
in  a  case  involving  the  question  as  to 
whether  a  certain  liquid  is  an  intoxi- 


cating liquor,  the  State  introduces  in 
evidence  the  liquor  itself,  it  is  proper 
for  the  court  to  instruct  the  jury  that 
they  may  make  personal  inspection 
of  the  liquid,  may  apply  their  own 
senses  to  it,  may  look  at  it,  smell  of 
it,  taste  of  it,  and  thereby  determine 
whether  it  is  or  is  not  an  intoxicat- 
ing liquor,  subject  to  the  limitation 
that  they  must  not  drink  such  a  quan- 
tity as  that,  if  it  were  intoxicating 
liquor  it  would  make  them  drunk.  10 
App.  61  (3)  (72  S.  E.  534).  See  Beer, 
Witness.  See  catchword  Intoxicat- 
ing liquor  in  general  note  following. 
Judicial  notice  that  certain  liquors  in- 
toxicating: See  catchword  Intoxicat- 
ing liquors,  under  §  5734. 

Judgment  for  price  of  liquor:  See  Pur- 
chasing liquors. 

Judicial  notice  that  certain  liquors  in- 
toxicating: See  notes  to  §  5734, 
Civil  Code,  catchword  Intoxicating 
liquors. 

Keeping  liquor  for  sale  at  place  of  busi- 
ness, on  trial  for,  evidence  that  wit- 
ness on  repeated  occasions  had 
bought  liquor  from  accused,  admissi- 
ble. 9  App.  831  (72  S.  E.  290).  Keep- 
ing liquor  for  purpose  of  sale  may  be 
shown  without  proving  actual  sale. 
9  App.  205  (70  S.  E.  965).  Evidence 
of  acquittal  of  defendant  on  charge 
of  keeping  liquor  for  sale  irrelevant 
on  trial  for  selling  of  liquor.  5  App. 
237  (3)  (62  S.  E.  1048).  Where  evi- 
dence showed  that  liquor  brought  to 
place  of  business  by  third  person  and 
hidden  without  knowledge  of  pro- 
prietor, conviction  unwarranted.  5 
App.  834  (63  S.  E.  928).  Conviction 
for     keeping     liquor     not    warranted 

•  where  evidence  showed  accused  did 
not  know  liquor  was  in  his  place  of 
business  and  had  no  connection  with 
it.  11  App.  754  (75  S.  E.  1135). 
Keeping  on  hand  is  the  criminal  act; 
immaterial  for  what  purpose  kept 
(one  dissenting).  7  App.  5  (1)  (65  S. 
E.  1096).  Fact  that  upon  removing 
ceiling  from  defendant's  place  of 
business,  which  had  been  occupied  at 
various  times  by  other  persons,  sev- 
eral bottles  said  to  contain  whiskey 
were  found  between  the  two  walls, 
is  not  conclusive  of  guilt  of  offense 
of  keeping  intoxicating  liquors  for 
sale.    The  quantity  of  liquor  alone  is 
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an  inconclusive  circumstance.    8  App. 
97  (68  S.  E.  624).     Keeping  liquor  for 
illegal   sale   may    be   shown    circum- 
stantially  as    well   as    by    direct    evi- 
dence of  sale.     11  App.  133  (74  S.  E. 
858).     Evidence    insufficient   to    show 
keeping   for  sale.     7  App.   597   (67   S. 
E.  688),  598  (67  S.  E.  683),  607  (67  S. 
E.  686).     Section  1537  of  the  Code  of 
Atlanta,  which  prohibits  the  keeping 
for  unlawful  sale  of  intoxicating  liq- 
uors  in  any   of  the  places   described 
in  the  section,  is  not  invalid,  as  being 
an    attempt    to    regulate   or   interfere 
with    interstate    commerce.     11    App. 
391  (I)   (75  S.  E.  486).     Statement  by 
agent  of  an  express  company  to  a  po- 
lice officer,  in  the  absence  of  the  ac- 
cused that  a  cask  of  beer  addressed 
to  a  servant  of  the  accused  had  been 
delivered    by   the    express    company's 
driver  to  the  accused  at  his  place  of 
business,    this    statement  of   the   ex- 
press agent  being  hearsay,  based  upon 
a  report  made  to  him  by  the  driver, 
the   testimony   of    the    police   officer 
that  this  statement  was  made  to  him 
was   improperly    admitted.      12    App. 
650  (l)  (77  S.  E.  1131).    Any  evidence 
that  the  accused  did  not  own  the  in- 
toxicating liquor  found  in  his  place  of 
business,  or  that  it  was  there  without 
his  knowledge  or  consent,  was  rele- 
vant to  his  defense.     12  App.  650  (2) 
(77  S.  E.   1131).     Testimony   offered 
by  the  accused  to  prove  that  the  in- 
toxicating liquor  found  in  his  t>lace  of 
business  was  in   fact  bought  by  one 
of  his    employees    for    persons    not 
connected  with  the  place  of  business, 
and  which  tended  to  show  also  that 
the  liquor  was  not  in  the  actual  pos- 
session of  the  accused,  but  was  in  the 
temporary     possession     of     his     em- 
ployee, for  the  purpose  of  being  de- 
livered by  the  employee  to  those  for 
whom  he  had  bought  it,  was  relevant 
and  material,   and   should   have   been 
admitted.    Id.    It  is  a  violation  of  the 
law  for  a  person  to  keep  on  hand  in- 
toxicating   liquors    at     his     place    of 
business  when  it  is  closed,  as  well  as 
when  it  is  open  to  the  public  for  the 
purpose  of  business.    10  App.  444  (1) 
(73  S.  E.    597).     Evidence   sufficient. 
7  App.  822  (68  S.  E.  319).    See  Medic- 
inal, Municipal  ordinance.    See  catch- 
word Keeping  liquor  in  general  note 
6  Ga  Code— 19 


following. 

Label:    See  Carrier. 

Landlord  renting  part  of  store  to  ten- 
ant, charge  that  if  tenant  keeps  liquor 
in  that  part  with  knowledge  of  land- 
lord, latter  would  be  guilty,  not  ab- 
stractly correct,  but  harmless  in  this 
case.  But  see  concurring  opinion.  9 
App.   857   (72   S.   E.  429). 

License:    See  Beer,  Federal  license. 

Liquor  is  collective  word  and  includes 
singular  as  well  as  plural.  8  App.  28 
(2)  (68  S.  E.  460).  See  Intoxicating 
liquors. 

Locker  clubs,  State  impliedly  counte- 
nances, in  general  tax  Act  of  1907, 
and  municipal  ordinance  prohibiting 
their  existence  as  places  simply  for 
assembling  and  keeping  of  alcoholic 
liquors,  void.  5  App.  750  (2)  (64  S. 
E.  807);  but  see  136/721  (71  S.  E. 
1060).    See  §  933,  C.  C. 

Manufacture  of  intoxicating  liquor,  a 
violation  of  law,  in  this  State.  7  App. 
48  (4)  (66  S.  E.  148).  Evidence  suffi- 
cient to  convict.  7  App.  43  (65  S.  E. 
1070).     See  Indictment,  Medicinal. 

Medicinal,  toilet,  and  culinarv,  prepara- 
tions not  intended  to  be  used  as  in- 
toxicating beverages  and  not  reason- 
ably capable  of  being  so  used,  not  in- 
cluded in  statute.  4  App.  208  (7-c,  9) 
(60  S.  E.  1082).  Can  it  be  legal  to 
manufacture  such  preparations,  and  il- 
legal to  keep  liquors  at  place  of  man- 
ufacture to  be  used  solely  for  that 
purpose?  4  App.  208  (8)  (60  S.  E. 
1082).  See  catchword  Medicinal  prep- 
aration in  general  note  following. 

Money  received  for  which  liquor  de- 
livered:   See  Agent,  Delivery. 

Municipal  ordinance,  prohibiting  carry- 
ing of  liquor  on  person  for  purpose  of 
unlawful  sale,  does  not  punish  for 
same  act  made  criminal  by  State  law. 
134/338  (1)  (67  S.  E.  883).  Munici- 
pality may  punish  for  keeping  intox- 
icating liquors  on  hand  for  purpose 
of  illegal  sale;  no  difference  that 
liquor  kept  at  place  of  business  or 
other  public  place.  6  App.  244  (64  S. 
E.  711);  7  App.  441  (1)  (67  S.  E.  108). 
Ordinance  of  City  of  Atlanta  against 
"traveling  blind  tigers"  and  section  of 
City  Code  against  having  liquors  on 
hand  for  unlawful  sale,  make  sep- 
arate and  distinct  offenses.  Evidence 
here    authorized    conviction    of    both. 
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Evidence  that  another  had  been  con- 
victed of  having  on  hand  some  of  liq- 
uor which  evidence  showed  was  in 
possession  of  accused,  was  irrelevant. 
8  App.  533  (70  S.  E.  27).  All  who 
violate  or  assist  in  violating  ordi- 
nance, directly  or  accessorially,  are 
guilty  as  principals.  Selling  of  iden- 
tification cards  by  which  persons 
could  obtain  liquor  from  express  of- 
fice was  violation  of  ordinance 
against  keeping  liquor  for  unlawful 
sale.  7  App.  441  (2)  (67  S.  E.  108). 
Recorder's  court  has  no  jurisdiction 
of  offense  of  selling  liquor,  because 
State  courts  alone  have  cognizance 
of  this  offense.  If  evidence  had 
shown  that  accused  had  been  in  pos- 
session of  liquor  in  question,  evidence 
of  illegal  sale  might  have  supported 
inference  that  he  was  keeping  it  for 
sale  in  violation  of  municipal  ordi- 
nance, but  evidence  here  showed 
whiskey  was  obtained  on  street  from 
one  other  than  accused.  12  App.  Ill 
(76  S.  E.  1059).  Finding  of  whiskey 
in  house  of  accused,  and  her  contra- 
dictory statements  about  it,  not  suffi- 
cient to  show  violation  of  ordinance 
against  keeping  liquor  for  illegal  sale. 
12  App.  816  (78  S.  E.  472).  If  ordi- 
nance is  invalid,  it  must  be  first  at- 
tacked in  trial  court.  Presumption 
raised  by  ordinance  from  finding  liq- 
uor in  possession  of  accused  was  not 
rebutted.  11  App.  799  (76  S.  E.  156). 
Conviction  of  having  liquor  for  pur- 
pose of  unlawful  sale,  not  supported 
by  evidence  that  officer  suspected  ac- 
cused and  went  to  latter's  buggy  and 
found  whiskey  in  it.  11  App.  268  (75 
S.  E.  10).  Defendant  who  kept  large 
quantities  of  liquor  in  bedroom  and 
sold  to  various  persons,  properly 
convicted  of  keeping  liquor  for  illegal 
sale.  6  App.  248  (64  S.  E.  713).  Or- 
dinance against  blind  tigers,  valid.  5 
App.  1  (1)  (62  S.  E.  659),  9  (1-b)  (62 
S.  E.  654);  6  App.  244  (64  S.  E.  711). 
Ordinance  against  sale  of  liquor  con- 
strued. 7  App.  417  (66  S.  E.  984). 
See  Keeping  liquor,  Locker  clubs. 
See  catchword  Municipality  in  general 
note  following.  See  general  note  fol- 
lowing §  913  (a),  Civil  Code,  catch- 
word State. 

Name:    See  Purchaser. 

Near-beer:     See  Beer. 


Ownership  of  liquor,  not  necessary  that 
defendant  should  have;  if  defendant 
sells  as  agent  of  another,  he  is  still 
guilty.  8  App.  476  (69  S.  E.  585). 
One  who  sells  liquor  of  another  is 
guilty  as  though  he  were  owner.  11 
App.  813  (2)  (76  S.  E.  360),  383  (2) 
(75  S.  E.  266).  See  Agent  See  catch- 
word Ownership  in  general  note  fol- 
lowing. 

Peach  brandy:    See  Intoxicating  liquors. 

Place  of  business  means  "public  place  of 
business  in  contradistinction  to  place 
of  private  business — a  place  where  the 
public  having  business  with  the 
owner,  are  impliedly  or  expressry 
invited  for  its  transaction."  "  'Busi- 
ness* used  in  sense  of  trade,  commerce, 
or  traffic,  and  not  as  synonymous  with 
occupation,  vocation  or  employment." 
4  App.  207  (4)  (60  S.  E.  1082).  "Place 
of  business"  is  immediate  room  or 
place  in  which  business  conducted, 
and  includes  any  near-by  place  used 
in  connection  with  business  or  in  such 
relation  thereto  as  to  indicate  it  to  be 
convenient  place  for  storing  liquors, 
which  are  to  be  used  unlawfully.  4 
App.  859  (1)  (62  S.  E.  574);  see  5  App. 
3  (1,  3)  (62  S.  E.  577);  11  App.  89  (9) 
(74  S.  E.  711).  Storage  room  from 
which  public  excluded  is  not  place  of 
business.  Liquors  may  be  stored 
therein,  when.  4  App.  207  (5)  (60  S. 
E.  1082).  Place  of  business  may  in- 
clude near-by  room  in  connection  with 
place*  of  business.  9  App.  831  (72  S. 
E.  290).  Place  of  business,  not  neces- 
sarily where  one  makes  single  sale  of 
whiskey  or  even  sporadic  sales;  if  he 
makes  common  practice  ot  illegally 
selling  whiskey  at  a  particular  place 
that  place  is  place  of  business.  5  App. 
3  (4)  (62  S.  E.  577)  Admission  of 
members  of  public  into  place  of  busi- 
ness also  used  as  residence,  after  it 
was  nominally  closed  for  business, 
here  supported  inference  that  resi- 
dence was  being  used  as  place  of  busi- 
ness. 8  App.  118  (68  S.  E.  624). 
Where  same  building  used  for  resi- 
dential purposes,  keeping  whiskey  there 
when  place  not  open  for  public  or  for 
transaction  of  business,  no  violation 
of  law.  5  App.  98  (62  S.  E.  665).  Find- 
ing liquors  at  place  of  business  raises 
inference  of  guilt;  but  they  may  be 
shown   to   have   been   deposited   there 
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by  another  without  knowledge  of  de- 
fendant   6  App.  205  (2)  (64  S.  E.  701). 
Whiskey    found    in    little    side-room 
connected  with  place  of  business,  and 
its     presence     not     satisfactorily    ex- 
plained,   conviction    upheld.      9    App. 
831    (72   S.    E.   290).     No   explanation 
being  offered  by  accused,  charge  that 
if  liquor   found   in  place   of  business, 
jury  should  convict,  not  error.    9  App. 
835  (6)  (72  S.  E.  300).    Private  operat- 
ing room  of  dentist  is  prima  facie  not 
place  of  business.     8  App.  725   (70  S. 
E.  96).     Court  properly  charged  that 
kitchen     of    restaurant    was    place    of 
business,  if  restaurant  was  public  and 
was  connected  with  kitchen,     8  App. 
747  (4)  (70  S.  E.  211).    Judge  may  de- 
fine place  of  business  for  jury  without 
encroaching  upon   province   of   latter, 
if  he   leaves   question   as    to   whether 
place  in  case  falls  within  definition  to 
jury.     5    App.    3    (2)    (62    S.    E.    577). 
Where  intoxicating  liquor  is  kept  in 
room  apparently  used  solely  as  bed- 
room and  adjoining  owner's  place  of 
business,   he    cannot   be    convicted   of 
keeping   liquor    at   place    of   business, 
unless  it  appears  that  room  was  used 
not  in  good  faith,  solely  as  place  of 
abode,  but  as  convenient  cover  or  sub- 
terfuge for  keeping  liquor  for  use  in 
connection  with  his  business.    11  App. 
154  (74  S.  E.  851).     Evidence  was  rel- 
evant that  room  in  which  liquor  was 
found,  and  which  was  maintained  by 
accused,   was    under    same    roof    with 
another  room,  in  which  accused  con- 
ducted grocery  business.    41   App.  89 
(5)  (74  S.  E.  711).     If  one  lives  at  or 
near  his  place  of  business,  and  dwell- 
ing is  used  in  connection  with  place 
of   business,    keeping    of    liquors    at 
dwelling  so  as  to  have  them  conven- 
ient to  place  of  business  is  violation  of 
law.    10  App.  401    (3)    (73  S.   E.  536). 
All  parts  of  one's  place   of  business, 
including  rooms,  closets,  stairs,  yards, 
and  courts    used    in    connection    with 
place  of  business,  are   parts  of  place 
of  business.     10  App.   401    (4)    (73   S. 
E.  536).    Conviction  supported  where 
officer  saw  accused  go  into  place   of 
business  on  Sunday  and  a  few  minutes 
later  saw  negro  enter,  and  as  accused 
was  leaving  store,  officer  went  in  and 
found  whiskey  in  thread  case.    10  App. 
399  (73  S.  E.  349).     It  is  violation  of 


statute  to  keep  liquors  at  place,  of 
business,  "whether  the  package,  bot- 
tle, or  barrel  is  open  or  unopened." 
10  App.  123  (2)  (72  S.  E.  939).  To 
accusation  charging  keeping  of  liquor 
at  place  of  business,  it  is  no  defense 
that  liquor  has  not  been  sold  by  ac- 
cused, and  evidence  to  negative  sale 
is  irrelevant.  11  App.  89  (3)  (74  S.  E. 
711).    See  Employee,  Sunday. 

Place  of  sale  is  within  this  State  where 
agent  of  non-resident  principal  had 
on  storage  in  this  State  liquors  which 
he  sent  out  to  customers  in  Alabama 
and  Tennessee  who  sent  their  orders 
to  the  office  of  principal  in  State  of 
Tennessee;  to  punish  such  sale  is  a 
valid  exercise  of  police  power  and 
does  not  infringe  the  interstate  com- 
merce clause  of  the  Federal  Constitu- 
tion. 136/91  (70  S.  E.  786).  See 
catchword  Place  of  sale  in  general 
note  following. 

Possession  of  liquor,  in  quantities,  with 
various  measures  and  vessels,  evi- 
dence as  to,  admissible  on  trial  for 
unlawfully  selling  liquor,  though  such 
evidence  obtained  by  unlawful  sei- 
zure. 5  App.  238  (5)  (62  S.  E.  1048). 
Possession  of  liquor  by  defendant  six 
months  after  sale  alleged  in  indict- 
ment not  proof  of  charge  in  indict- 
ment. 7  App.  88,  90  (66  S.  E.  274). 
Possession  of  whiskey  in  half  pint 
flasks,  kept  at  the  dwelling  of  the  de- 
fendant, not  authorize  conviction.  8 
App.  96  (68  S.  E*  619).  See  Articles, 
Bottles,  Place  of  business;  catchword 
Search,  under  §  1037  (3). 

Presumption  as  to  intoxicating  quality: 
See  Intoxicating  liquors. 

Prima  facie  case:     See  Agent,  Delivery. 

Public  place  defined.  4  App.  496  (61  S. 
E.  917).  Means  any  public  place.  7 
App.  501,  504  (67  S.  E.  207).  Town 
guard  house  relatively  to  prisoner 
confined  in  cell  therein,  with  sole  com- 
panion, is  not  public  place.  4  App.  496 
(4-b)  (61  S.  E.  917).  Residence, 
primarily,  is  not  public  place,  but  it 
may  become  so  through  use  to  which 
owner  devotes  it.  4  App.  496  (4-c) 
(61  S.  E.  917).  Furnishing  liquor  at 
public  place  authorizes  conviction 
though  accused  did  not  own  liquor.  5 
App.  819  (63  S.  E.  939). 

Purchaser  is  not  accomplice  of  seller.  4 
App.  845  (1)  (62  S.  E.  544).    Name  of 
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buyer  need  not  be  alleged;  but  if  al- 
leged, evidence  of  sale  to  any  other  is 
irrelevant,  unless  he  was  agent  of 
purchaser  to  defendant's  knowledge.  6 
Apn.  338  (2)  (64  S.  E.  1007) ;  see  89/483 
(15  S.  E.  552);  68/826;  8  App.  747  (70 
S.  E.  211).  Indictment  need  not  name 
buyer.    11  App.  799  (1)  (76  S.  E.  162). 

Purchasing  liquors  in  large  quantities, 
that  accused  had  been,  relevant  evi- 
dence for  State,  but  judgment  against 
defendant  in  civil  case  for  purchase 
price  of  liquor,  not  competent.  8  App. 
536  (2)  (69  S.  E.  1086).  Evidence  that 
defendant  received  frequent  liquor 
shipments,  that  he  had  large  amount 
on  hand  at  home,  that  generally  in 
house  were  a  number  of  persons  sing- 
ing, carousing,  etc.,  relevant.  4  App. 
497  (5)  (61  S.  E.  917).    See  Carrier. 

Receipts  signed  by  accused,  for  large 
quantities  of  whiskey  shipped  to  other 
persons,  admissible.  11  App.  799  (5) 
(76  S.  E.  162). 

Receiving  money  and  delivering  liquor: 
See  Agent,  Delivery. 

Refusal  to  sell:  See  Delivery. 

Repealed  statutes,  conviction  for  viola- 
tion of,  may  be  had,  if  offense  commit- 
ted prior  to  prohibition  law.  6  App.  12 
(1)  (64  S.  E.  117).  But  conviction 
under  repealed  statute  for  offense 
committed  after  passage  of  prohibition 
Act,  illegal;  such  conviction  not  bar 
prosecution  under  prohibition  law.  4 
App.  455  (1)  (65  S-  E.  313),  494  (65  S. 
E.  311). 

Saying  of  one  going  into  a  house  that 
he  could  buy  liquor  there  not  objec- 
tionable as  hearsay  on  trial  of  keeper 
of  house  for  illegal  sale  of  liquor.  7 
App.  198,  199  (66  S.  E.  488). 

Scienter  is  not  an  element  of  offense 
created  by  prohibition  law.  Defend- 
ant may  defend  by  showing  liquor 
sold  was  not  intoxicating,  but  not  by 
showing  merely  that  in  good  faith  he 
though  it  was  not  intoxicating.  6 
App.  578  (65  S.  E.  333);  see  7  App. 
186  (2)  (66  S.  E.  486). 

Search  or  seizure,  evidence  obtained  by: 
See  catchword  Search,  under  § 
1037  (3). 

Shipments:  See  Carrier,  Purchasing 
liquors. 

Single  sale,  proof  of,  sufficiently  shows 
offense.  Jury  may  believe  one  wit- 
ness,  who   testified   positively   to   fact 


of  one  sale,  though  his  evidence  be 
directly  contradicted  by  evidence  of 
many  witnesses.  11  App.  764  (76  S. 
E.  73). 

Soft  drinks,  proof  that  drinks  sold  to 
certain  persons  were,  not  disprove 
that  defendant  sold  intoxicating 
drinks  to  others.  7  App.  186  (1)  (66 
S.  E.  486). 

Statute  of  limitations,  sale  on  any  date 
within,  prior  to  indictment,  may  be 
shown,  under  general  charge  of  un- 
lawful sale.  4  App.  325  (1)  (61  S.  E. 
409);  11  App.  801  (2)  (76  S.  E.  159). 
Evidence  of  sale  "within  the  last  two 
years"  did  not  show  sale  before  in- 
dictment, where  indictment  returned 
in  January,  and  trial  had  in  May  of 
same  year.  11  App.  43  (2)  (74  S.  E. 
621). 

Sunday,  place  of  business  does  not  cease 
to  be  place  of  business  on.  10  App. 
399,  401    (73  S.   E.  349). 

Toilet  preparations  containing  alcohol: 
See  Medicinal. 

Unreasonable  explanation  worse  than 
no  explanation  at  all.  4  App.  274  (61 
S.  E.  132). 

Variance  not  material  where  indictment 
charges  sale  of  "alcoholic,  spirituous, 
malt  and  intoxicating  liquor"  and  the 
evidence  shows  the  sale  of  corn  liquor. 
Conviction  supported  by  proof  of  sale 
of  liquor  which  is  either  alcoholic, 
spirituous,  malt,  or  intoxicating,  with- 
out proof  that  it  possesses  more  than 
one  of  these  qualities.  8  App.  28  (1,  2) 
(68  S.  E.  460).  Where  sale  to  individual 
is  charged,  proof  that  another  person 
furnished  part  of  purchase  money,  not 
create  variance.  8  App.  28  (3)  (68  S. 
E.  460). 

Warrant,  officer  may  arrest  without, 
person  discovered  keeping  intoxicat- 
ing liquor  at  his  place  of  business, 
and  seize  such  liquor  for  purpose  of 
using  it  as  evidence.  4  App.  859  (2) 
(62  S.   E.   574).     See  §§  917,  1037   (3). 

Wife  and  not  husband  shown  by  posi- 
tive evidence  to  have  sold  liquor  pre- 
viously, fact  that  house  where  hus- 
band and  wife  lived  was  searched  and 
whiskey  and  empty  bottles  found,  ad- 
missible against  wife.  9  App.  233  (1) 
(70  S.  E.  974).  Husband  not  crimi- 
nally liable  for  wife's  offenses,  unless 
he  aids,  procures,  or  acquiesces  in 
their  commission.     9  App.  470   (71    S. 
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£.  755).  .  See  catchword  Husband  in 
general  note  following. 
Witness  competent  to  testify  that  liquor 
is    intoxicating    though    he   does  not 


qualify  as  an  expert,  where  he  has 
drunk  of  the  liquor  and  experienced 
its  effects.  8  App.  536  (1)  (69  S.  E. 
1086). 


General  Note  on  Liquor  Laws  Prior  to  Prohibition  Law  of  1907. 


The     following     cases,    which    arose 
prior  to  the  enactment  of  the  pro- 
hibition   law,   are    retained    here    as 
many  of  the  principles  contained  in 
them  may    be    found  applicable   to 
cases  arising  under  the  prohibition 
law.     For  other  liquor  cases  which 
arose  prior  to  the  prohibition   law, 
see  general  note  following  section 
1770,  Civil  Code. 
Agent  of  buyer  not  liable;  but  if  agency 
is  subterfuge  to  cover  up  sale  by  al- 
leged   agent,     conviction      warranted. 
93/47  (19  S.  E.  49).     Evidence  of  un- 
lawful sale  to  agent  with  notice  that 
he   purchased   for   principal,   not   sup- 
port indictment  showing  sale  to  agent 
as    individual.      127/58    (3)    (56    S.    E. 
131),  308   (56  S.  E.  452).     Where  one 
is  intrusted  with  money  and  buys  liq- 
uor   for    another,    without    profit    to 
"     himself,  he  is  not  guilty  of  an  illegal 
sale,    though    at    same    time    he  pur- 
chases whiskey  for  himself,  puts  it  in 
same  vessel    and    later    divides    with 
such  other  person.     127/283  (56  S.  E. 
404).     Agent  of  buyer  becomes  agent 
of    seller,    when.      105/676    (31    S.    E. 
585);   but  see  122/749   (50  S.   E.   994). 
Merely    buying    for    another,    whose 
money  is  used,  not  constitute  person 
agent  of  both  buyer  and  seller.    101/780 
(1)    (29  S.  E.  40).    Sale  to  agent  may 
be    alleged    as    sale  to    the  principal. 
120/158    (5)    (47  S.   E.  548).     Accused 
claiming    to    be    agent    of    seller,    if 
seller  not  shown  to  satisfaction  of  jury, 
they  may  treat  that  defense  as  subter- 
fuge,     127/51   (55  S.   E.  1045).     Agent 
having  actual  possession,  and  partici- 
pating: in  unlawful  purpose,  is  equally 
guilty  with  principal.    78/668  (2)  (2  S. 
E.   559).     Defendant  must  prove  that 
he    was    agent    of  buyer    to    remove 
presumption    that    he    was   seller.     3 
App.     607    (1)     (60    S.    E.    326).     See 
Clerk,     Employee,    Hiring,   Receiving 
money,  Seller,  Servant 
Beer,  proof  of  sale  of,  not  support  ac- 
cusation   charging   sale   of   "intoxicat- 


ing liquors."  115/813  (42  S.  E.  265). 
And  see  113/758  (1)   (39  S.  E.  294). 

Beverage  not  necessarily  intoxicant, 
and  use  of  word  in  charge  no  expres- 
sion of  opinion  that  accused  guilty  of 
selling  intoxicants.  118/69  (2)  (44  S. 
E.  822). 

Bitters,  whether  spirituous,  vinous,  or 
malt  liquor  contained  in,  question  for 
jury.  93/814  (21  S.  E.  130).  See  Me- 
dicinal preparation. 

Carrier,  whose  only  undertaking  is  to 
carry  and  deliver  for  hire,  not  guilty 
of  "furnishing"  liquor  in  county  of  de- 
livery. 107/670  (33  S.  E.  637),  distin- 
guishing 92/474  (7  S.  E.  858).  Sale 
not  complete  until  delivery  to  carrier, 
and  place  of  sale  was  place  of  such  de- 
livery. 82/27  (8  S.  E.  806).  Sale  of 
whiskey  sent  by  express  "C.  O.  D.," 
not  complete  until  delivery^  and  agent 
knowingly  completing  sale  in  prohibi- 
tion county,  liable  to  indictment. 
88/584  (15  S.  E.  455).  See  Place  of 
sale. 

Charge  that  peach  brandy  is  alcoholic 
liquor  and  intoxicating,  not  error. 
124/698  (51  S.  E.  610);  see  Beverage, 
Druggist. 

Circumstances  sufficient  to  convict. 
79/605  (4  S.  E.  560);  89/748  (15  S.  E. 
647);  91/164  (16  S.  E.  976).  Circum- 
stances warranting  conviction  for 
keeping  liquor  for  illegal  sale.  122/160 
(3)  (50  S.  E.  61).  And  see  123/507 
(51  S.  E.  508).     See  Evidence. 

Clerk,  employer  liable  for  sales  by,  un- 
der general  authority  to  sell  unlaw- 
fully. 80/232  (5  5.  E.  56).  Employer 
liable  for  sale  by  clerk,  where  he  fails 
to  show  sale  unauthorized.  117/709 
(3)  (45  S.  E.  72).  See  Agent,  Em- 
ployee. 

Consideration:  See  Credit,  Indictment, 
Payment. 

Credit,  sale  on,  completes  offense,  and 
subsequent  agreement  to  "cancel  the 
trade,"  no  excuse.  118/759  (45  S.  E. 
602);  and  see  111/650  (36  S.  E.  856); 
111/842     (36     S.     E.     301).       Sale     of 
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whiskey  without  license  on  agreement 
to  pay  for  it  with  hog,  illegal.  124/653 
(2)    (53  S.   E.  104). 

Delivery:  See  Carrier,  Place  of  sale, 
Receiving  money. 

Dispensary  abolished,  subsequent  sale 
by  dispensary  commissioners  illegal. 
128/99   (2)    (56  S.   E.  997). 

Domestic  wine,  sale  of  one-half  gallon 
of,  not  violate  local  option  law. 
104/724  (30  S.  E.  961).  Act  of  1904, 
p.  38,  regulating  sale  of  domestic  wines 
construed;  misjoinder  of  offenses  in 
indictment.  126/107  (2)  (54  S.  E.  916) ; 
and    see    120/157    (4)    (47    S.    E.    548). 

,     See  Local  option  law.      \ 

Druggist  selling  on  physician's  state- 
ment, liable.  34/533.  Not  error  to 
charge  that  druggist  could  not  legally 
sell  compound  of  intoxicating  liquor 
and  other  ingredients,  if  liquor  re- 
tained its  distinctive  character  and  ef- 
fect. 121/201  (1)  (48  S.  E.  978).  Au- 
thority to  sell  pure  alcohol  for  med- 
ical purposes,  not  authorize  druggist 
to  sell  rye  whiskey  under  physician's 
prescription.      108/774   (33   S.   E.  643). 

Employee  selling  in  disobedience  to 
master's  command  cannot,  in  defense 
to  prosecution,  set  up  that  sale  made 
in  behalf  of  employer  and  under  lat- 
ter's  license.  100/370  (28  S.  E.  164). 
See  Agent,  Clerk. 

Evidence  here  sufficient  to  convict. 
86/430  (12  S.  E.  645);  126/108  (3)  (54 
S.  E.  916);  124/794  (53  S.  E.  102). 
Evidence  conflicting  as  to  whether 
Schiedam  Schnapps  contained  intoxi- 
cating liquor,  conviction  upheld. 
73/426.  Evidence  admissible  that 
house  of  accused  was  searched  on  day 
next  after  that  alleged  and  that  bot- 
tles of  whiskey  were  found.  120/485 
(1)  (48  S.  E.  156).  Evidence  that 
fluid  sold  was  red  in  color,  looked  like 
liquor,  burnt  like  liquor,  had  effect 
like  cheap  whiskey  .or  beer,  sufficient  to 
convict.  120/174  (47  S.  E.  504).  See 
Circumstances,  Express  packages,  Re- 
ceiving money,  Refusal. 

Express  packages,  receipt  of,  with  phys- 
ical marks  thereon  indicating  that 
they  contain  whiskey,  relevant.  2 
App.  711  (1)   (58  S.  E.  1123). 

Gift  of  whiskey  at  time  of  sale  of  non- 
intoxicants,  whether  device  to  evade 
law  against  selling  liquor,  question 
for  jury.    121/154  (48  S.  E.  906).    Giv- 


ing away  whiskey:     See  Merchant. 

Hiring  another  to  sell  liquor  and  other- 
wise aiding  and  abetting,  defendant 
properly  convicted.  6  App.  23  (4)  (64 
S.  E.  338). 

Husband  managing  wife's  store  liable 
for  selling  liquor  without  license. 
73/426. 

Indictment  need  not  allege  sale  for  val- 
uable consideration.  124/698  (1)  (52 
S.  E.  649);  and  see  125/779  (3)  (54  S. 
E.  689).  Need  not  allege  sale  within 
limits  of  town  or  city,  nor  considera- 
tion. 125/783  (54  S.  E.  689).  "Valu- 
able" consideration  alleged,  sufficient 
without  alleging  what  it  was.  126/557 
(55  S.  E.  474).  Indictment  charging 
sale  to  two,  warrants  conviction  by 
proof  of  sale  to  one.  87/233  (13  S.  E. 
634).  Need  not  allege  kind,  quantity, 
price,  or  name  of  purchaser,  or  nega- 
tive any  of  exceptions.  89/483  (15  S. 
552);  93/187  (18  S.  E.  558).  Proof  of 
justification  under  exception  comes 
from  defendant.  93/187  (18  S.  E.  558). 
Charging  sale  of  "spirituous,  malt,  or 
intoxicating  liquor"  bad  on  special  de- 
murrer. 89/121  (14  S.  E.  892);  and  see 
86/717  (12  S.  E.  1058);  no  authority  to  ^ 
contrary  in  8/453;  68/322.  Indictment" 
for  selling  spirituous,  vinous,  and 
mixed  liquors  is  not  double.  120/158 
(3)  (47  S.  E.  548).  Indictment  not 
charging  kind  of  liquor  sold  or  to 
whom  sold,  not  demurrable.  118/556, 
(1)  (45  S.  E.  443).  Indictment  may 
charge  collectively  sale  of  several 
kinds  of  liquor  and  need  not  state  to 
whom  sold.  114/439  (3)  (40  S.  E. 
317).  Defendant  may  be  convicted  on 
proof  of  having  sold  any  one  or  more 
of  such  kinds.  113/749  (5)  (39  S".  E. 
318).  Indictment  naming  several  liq- 
uors, conviction  on  proof  of  sale  of  one 
of  them;  that  the  one  was  not  "domes- 
tic" need  not  be  alleged.  120/158  (3) 
(47  S.  E.  548).  Accusation  that  pur- 
chaser unknown,  no  conviction  for 
sale  to  person  known.  89/498  (15  S. 
E.  848);  87/233  (13  S.  E.  634).  What 
proof  will  support  charge  of  sale  to 
"H.  and  other  persons  to  accuser  un- 
known." 79/498  (5  S.  E.  51);  87/233 
(13  S.  E.  634).  Indictment  for  sell- 
ing by  quart  need  not  allege  defend- 
ant had  no  license  from  incorporated 
town;  if  for  less  than  quart,  must  al- 
lege sale  made  in  incorporated  town 
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or  city  authorized  to  grant  licenses. 
60/634.  Indictment  under  second  sec- 
tion of  Act  of  1838,  need  not  allege 
defendant  keeps  a  shop  or  is  regular 
vender.  32/595.  Indictment  would 
lie  under  general  law  for  offense  com- 
mitted within  two  years,  and  before 
adoption  of  local  option  law.  80/714 
(6  S.  E.  273).  Need  not  charge  to  whom 
sold.  68/826;  89/483  (15  S.  E.  552); 
72/314.  Indictment  need  not  allege 
liquors  named  in  act  are  intoxicating. 
124/100  (1)  (52  S.  E.  319).  Suffi- 
ciency of  indictment.  118/33  (44  S.  E. 
806),  556  (1)  (45  S.  E.  443);  16/467. 
See  License. 
Intoxicated  person,  definition  of,  in 
charge  on  trial  of  one  accused  of  vio- 
lating law  against  furnishing  liquor  to 
intoxicated  person.  116/184  (42  S.  E. 
410). 
Intoxicating  liquor  defined.  1  App. 
534  (5)  (58  S.  E.  139).  "Spirituous 
liquors"  not  comprehend  all  intoxicat- 
ing liquors.  87/687  (13  S.  E.  596); 
91/695  (17  S.  E.  1004).  Spirituous, 
vinous,  or  malt  liquors  not  include  all 
intoxicating  liquors.  No  conviction 
without  showing  liquor  sold  was  one 
of  these  or  a  mixture  with  one  or 
more.  93/814  (21  S.  E.  130).  See 
Beer,  Beverage,  Bitters,  Charge,  Me- 
dicinal preparation,  Nerve  tonic,  Rice 
beer,  Root  tonic. 
Judicial  notice:  See  notes  to  §  5734, 
Civil  Code,  catchword  Intoxicating 
liquors. 
Judicial  process,  liquor  could  be  sold 
under,  under  local  option  law. 
102/274  (1)  (29  S.  E.  463);  103/162  (29 
S.  E.  692). 
Keeping    liquor:      See     Circumstances, 

Municipality. 
Levy  and  sale:  See  Judicial  process. 
License,  onus  on  defendant  to  show  he 
had.  17/290;  34/531.  Arbitrary  re- 
fusal to  grant  license,  no  defense. 
65/437.  Sale  within  town  or  city  hav- 
ing authority  to  grant  license  need  not 
be  alleged  since  sale  in  any  part  of 
county  without  license  is  misde- 
meanor. 125/778  (3)  (54  S.  E.  689); 
see  Indictment  Inability  to  procure 
another  license  on  account  of  clerk's 
illness,  no  defense  to  prosecution  for 
selling  between  expiration  of  old  li- 
cense and  taking  out  of  new.  63/344. 
Where  sale  of  liquor  is  prohibited  by 


valid  law,  conviction  cannot  be  had 
for  selling  without  license;  otherwise, 
if  law  prohibiting  sale  is  unconstitu- 
tional. 123/543  (51  S.  E.  630);  and  see 
80/714  (6  S.  E.  273);  114/70  (39  S.  E. 
916);  103/36  (31  S.  E.  402);  114/65  (39 
S.  E.  913);  109/51  (35  S.  E.  112); 
109/61  (35  S.  E.  116);  109/822  (35  S. 
E.  303);  112/291  (37  S.  E.  441);  104/525 
(30  S.  E.  837);  114/79  (39  S.  E.  918); 
115/266  (41  S.  E.  691);  117/429  (43  S. 
E.  744);  126/414  (55  S.  E.  327).  Local 
Act  of  Screven  county  not  prevent  in- 
dictment under  general  law.  120/157 
(1)  (47*S.  E.  548);  and  see  118/333  (45 
S.  E.  249);  118/556  (45  S.  E.  443). 
Law  as  to  sale  in  prohibition  counties 
and  law  as  to  sale  without  license  not 
operative  in  same  place  at  same  time. 
1  App.  596  (58  S.  E.  20).  Inability  to 
obtain  consent  in  writing  to  grant  of 
license,  no  defense.  116/852  (43  S.  E. 
255).  Under  Act  of  1890,  sale  in  city 
required  license  from  city,  and  sale 
elsewhere  in  county,  license  from 
county;  if  sale  made  in  city  author- 
ized to  issue  license,  seller  must  pro- 
duce city  license,  to  prevent  convic- 
tion. 95/337  (22  S.  E.  681);  114/833 
(1)  (40  S.  E.  1004).  See  general  note 
following  §  1770,  Civil  Code. 

Loan  of  liquor  to  be  returned  in  kind  is 
not  sale.  97/690  (25  S.  E.  364); 
111/842   (36  S.  E.  301). 

Local  option  law,  indictment  under,  not 
sustained  by  proof  that  accused  sold 
one-half  gallon  of  blackberry  wine 
made  by  him  on  his  premises.  104/725 
(30  S.  E.  961).  No  conviction  for  sale 
of  corn  whiskey  under  law  making  it 
penal  to  sell  wines,  etc.,  not  prohib- 
ited by  local  option.  118/35  (44  S.  E. 
874),  citing  s.  c,  117/428  (43  S.  E.  744). 
Sale  of  rye  whiskey  by  druggist  vio- 
lated local  option  law.  108/774  (33  S. 
E.  643).  Invalidity  of  election  under 
local  option  law,  not  set  up  in  defense 
to  indictment  for  violation  of  that 
law.  103/496  (1)  (30  S.  E.  522).  No 
conviction  for  selling  without  license, 
in  prohibition  counties:  See  License. 
See  general  note  following  §  1770, 
Civil  Code. 

Medicinal  preparation,  containing  enough 
alcohol  to  produce  intoxication,  sale 
of,  without  license,  unlawful,  regard- 
less of  intention  of  seller  or  purchaser. 
112/75   (1)   (37  S.  E.  129);  100/311   (27 
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S.  E.  789).  Patent  medicines,  cordials, 
bitters,  tonics,  and  the  like,  are 
to  be  regarded  as  intoxicating  liquors, 
if  they  are  capable  of  being  used  as  a 
beverage  and  contain  sufficient  alcohol 
to  produce  intoxication,  if  drunk  to 
excess.  1  App.  534  (5-b)  (58  S.  E. 
139).     See  Nerve  tonic. 

Merchant  giving  away  whiskey  to  in- 
duce trade,  guilty;  intention  question 
for  jury.     121/362   (1)    (49   S.   E.  268). 

Municipality  cannot  make  penal  retail- 
ing without  license,  it  being  State  of- 
fense. 102/844  (30  S.  E.  298),  dis- 
tinguishing 72/314;  88/505  tl5  S.  E. 
8);  69/503;  21/80;  35/145;  38/542; 
53/73;  95/419  (22  S.  E.  641);  97/475  (25 
S.  E.  329);  98/423  (25  S.  E.  559); 
104/534  (30  S.  E.  815).  Municipality, 
under  "general  welfare  clause,"  could 
make  penal  keeping  of  intoxicating 
liquors  for  purpose  of  illegal  sale. 
122/160  (1)  (50  S.  E.  61);  120/198  (1) 
(47  S.  E.  560);  104/728  (31  S.  E.  200); 
2  App.  159  (1)  (58  S.  E.  399);  117/709 
(1)  (45  S.  E.  72).  As  long  as  owner 
of  liquors  retains  possession  of  them, 
intending  to  deliver  them  on  unlaw- 
ful contract  of  sale,  such  possession  is 
within  municipal  ordinance  which  pro- 
hibits keeping  of  such  liquors  for  un- 
lawful sale.  78/668  (l)  (2  S.  E.  559). 
That  offender  will  be  liable  to  prose- 
cution under  statute  for  unlawful  sell- 
ing, when  sale  is  consummated,  not 
hinder  his  being  punished  under  ordi- 
nance for  keeping  for  unlawful  sale. 
78/668  (3)  (2  S.  E.  559).  Ordinance 
making  it  penal  to  receive  in  city, 
without  paying  special  tax,  liquor 
bought  out  of  city,  not  authorized  by 
general  welfare  clause.  109/373  (34 
S.  E.  590).  See  general  note  follow- 
ing §  1770,  Civil  Code.  See  also  gen- 
eral note  following  §  913  (a),  Civil 
Code,  catchword  State. 

Nerve  tonic,  sale  of,  relevant,  when 
there  is  evidence  that  nerve  tonic  is 
rye  whiskey.     80/232   (5  S.  E.  56). 

Ownership  of  liquor  sold  is  one  element 
jury  may  look  to  in  determining  who 
made  sale,  though  ownership  by  ac- 
cused not  necessary  to  conviction.  2 
App.  124   (2)    (58  S.   E.   385). 

Patent  medicines:  See  Medicinal  prepa- 
ration. 

Payment  for  use  of  buggy,  delivery  of 
whiskey  as,  is  sale.    84/326  (10  S.  E. 


821).  Delivery  of  whiskey  for  a  hen 
is  sale.    83/616  (10  S.  E.  281). 

Place  of  sale  is  in  county  of  purchaser 
where  dealer  in  another  county  sent 
goods  ordered  by  former  to  latter's 
agent  in  county  of  purchaser,  though 
goods  paid  for  in  advance  and  pur- 
chaser's name  on  package  sent  to 
agent.  116/90  (1)  (42  S.  E.  412). 
Whiskey  contracted  and  paid  for  in 
one  county,  to  be  sent  by  express  to 
another,  sold  in  first  county  when, 
and  when  in  second.  93/43,  44  (18  S. 
E.  997).  Place  of  sale  was  place  of 
delivery  to  carrier.  82/27  (3  S.  E. 
806).  Place  of  sale  was  place  of  de- 
livery. 82/786  (9  S.  E.  721);  93/43  (18 
S.  E.  997). 

Pure  alcohol:    See  Druggist 

Receiving  money,  ordering  whiskey,  and 
delivering  it,  make  prima  facie  case  of 
guilt.  127/43  (56  S.  E.  73),  46  (56  S. 
E.  72),  51  (55  S.  E..1045);  120/198  (47 
S.  E.  562);  84/326  (10  S.  E.  821); 
87/265  (13  S.  E.  554);  93/51  (19  S.  E. 
49).  Evidence  that  accused  received 
money  with  request  to  procure  liquor 
and  afterwards  delivered  liquor,  puts 
onus  on  him,  and  if  explanation  sup- 
ported only  by  his  statement,  jury  may 
believe  it  a  subterfuge  and  convict. 
116/546  (1)  (42  S.  E.  776).  While  per- 
son receiving  money  and  delivering 
whiskey  niay  be  treated  as  seller, 
where  nothing  to  show  from  whom 
whiskey  obtained  or  that  another  was 
actual  seller,  yet  mere  failure  of  such 
person,  at  time  of  delivery,  to  state 
from  whom  he  bought,  not  necessarily 
warrant  conclusion  that  he  himself  is 
seller.  101/780  (2)  (29  S.  E.  40).  See 
Seller. 

Refusal  to  sell  to  another,  not  admissi- 
ble.    87/332  (13  S.  E.  556). 

Registration  and  payment  of  tax  by 
liquor  dealers,  that  part  of  general 
tax  Act  of  1900  relating  to,  was  de- 
claratory of  existing  law  on  that  sub- 
ject.   114/852  (40  S.  E.  991). 

Rice  beer,  proof  of  sale  of,  not  warrant 
conviction  for  selling  intoxicating  liq- 
uor, where  no  evidence  that  rice  beer 
intoxicating.  91/227  (3)  (18  S.  E. 
288). 

Root  tonic  shown  to  be  intoxicating. 
88/254  (14  S.  E.  571). 

Seller:  One  charged  with  selling  with- 
out license  not  convicted  by  proof  of 
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sale  on  his  own  premises,  in  his  pres-  Several  kinds  of  liquor,  sale  of,  charged: 

cnce,  and  by  his  consent.    112/402  (2)  See  Indictment. 

(37  S.  E.  732).  Conducting  to  seller,  Several  sales  charged,  State  not  corn- 
by  request,  presence  at  sale,  and  han-  pelled  to  elect.  88/254  (14  S.  E.  57Q). 
ding  money  from  purchaser  to  seller,  Special  tax:  See  general  note  follow- 
for  accommodation  of  purchaser,  not  ing  §  1770,  Civil  Code, 
render  one  seller  of  liquor  as  princi-  Spirituous,  vinous,  or  malt  liquors:.  See 
pal  or  as  agent  of  owner.  112/29  (1)  Intoxicating  liquor. 
(37  S-  E.  108).  See  Agent,  Receiving  Time:  Sale  here  not  shown  to  have 
money.  been  made  when  law  of  force  or  be- 
Servant,  person  selling  through,  liable.  fore  indictment  found.  80/714  (6  S. 
63/349;  87/233   (13  S.  E.  634).  E.  273). 

§  427.  Prescription,  when  to  be  filled,  how  recorded,  etc.  No  pre- 
scription shall  be  filled  hereunder  except  upon  the  day  upon  which  it  is 
dated  and  issued,  or  upon  the  following  day.  Within  ten  days  after  the 
same  is  filled  by  the  druggist  he  shall  file  said  prescription  for  record  with 
the  ordinary  of  the  county  in  which  filled,  who  shall  cause  the  same  to  be* 
recorded  in  his  office ;  and  a  certified  copy  of  the  same,  or  the  original  pre- 
scription showing  it  has  been  recorded,  shall  be  primary  evidence  in  any 
court  in  this  State.  The  record  containing  such  prescriptions  shall  be  open 
to  public  inspection.  A  recording  fee  of  five  cents  for  each  prescription  so 
recorded  shall  be  paid  by  such  druggist  to  the  ordinary. 

Cited.     11  App.  108  (74  S.  E.  848). 

§  428.  Further  regulations  as  to  prescription.  No  druggist  who  is 
also  a  practicing  physician  shall  fill  his  own  prescriptions  hereunder,  nor 
shall  they  be  filled  at  any  drug-Store  in  which  said  physician  is  financially 
interested,  and  no  prescription  shall  be  refilled;  nor  shall  more  than  one  pint 
be  furnished  on  any  one  prescription. 
Cited.    11  App.  108  (74  S.  E.  848). 

§  429.  Delivery  of  the  alcohol.  The  delivery  of  the  alcohol  under  such 
prescription  shall  be  made  only  directly  to  the  person  for  whom  such  pre- 
scription is  issued,  or  to  the  physician,  or,  in  case  of  a  minor,  to  his  parent 
or  guardian  for  him,  or,  in  case  of  a  married  woman,  to  her  husband  for 
her. 

§  430.  Sales  of  alcohol  by  wholesale  druggists.  Nothing  in  the  pre- 
ceding sections  of  this  Article  shall  be  so  construed  as  to  prevent  wholesale 
druggists  from  selling  or  furnishing  alcohol  in  wholesale  quantities  to  regular 
licensed  retail  druggists,  or  to  public  or  charity  hospitals,  or  to  medical  or 
pharmaceutical  colleges.  All  wholesale  druggists  shall  be  required  to  keep 
a  complete  record  of  all  their  sales  of  alcohol,  which  record  shall  at  all 
times  be  open  for  inspection  to  the  regular  authorities  of  such  counties  or  cities 
in  which  such  wholesale  stores  are  located. 

§  431.  Wood  or  denatured  alcohol,  sales  of,  when  allowed.  Nothing 
in  the  preceding  sections  of  this  Article  shall  prohibit  the  sale,  by  licensed 
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druggists,  of  wood  or  denatured  alcohol  for  art,  scientific,  or  mechanical  pur- 
poses, or  grain  alcohol  for  bacteriologists  who  are  actually  engaged  in  that 
class  of  work  for  scientific  purposes  only. 

§  432.  Penalties.  Any  person,  firm,  or  corporation  who  shall  violate  this 
Article  in  any  respect  shall  be  guilty  of  a  misdemeanor;  any  physician  who 
shall  issue  a  prescription  hereunder  containing  any  false  statement  shall  be 
guilty  of  a  misdemeanor;  any  druggist  who  shall  fill  any  prescription  for 
alcohol  in  anywise  other  than  herein  allowed,  or  who  shall  fail  to  file  a  pre- 
scription filled  by  him  hereunder  with  the  ordinary  within  the  time  pre- 
scribed, shall  be  guilty  of  a  misdemeanor;  any  person  who  shall  obtain  alco- 
hol for  another  in  accordance  with  the  terms  hereof  and  who  shall  convert 
the  same  to  any  other  use  shall  be  guilty  of  a  misdemeanor. 

§  433.  Burden  of  proof.  Upon  any  prosecution  under  the  preceding  sec- 
tions of  this  Article,  the  burden  of  proving  the  defense  that  the  sale  was  of 
pure  alcohol  under  prescription,  as  herein  provided,  shall  be  upon  the  de- 
fendant. 

Cited.     11  App.  108  (74  S.  E.  848).  which  allows  sale  of  pure  alcohol.     9 

Indictment  need  not  negative  exception       App.  166  (2)  (70  S.  E.  893). 

§  434.  Contracting  to  sell,  taking  orders  for,  or  soliciting.    If  any 

person  shall  contract  to  sell,  take  orders  for,  or  solicit,  personally  or  by 
agent,  the  sale  of  spirituous,  malt,  or  intoxicating  liquors  in  any  county  of 
this  State,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1897,  p.  39.     1893,  p.  115. 

See  §  428,  Penal  Code  of  1895.  124/97  (3)    (52  S.   E.  319).     On  ques- 
Accusation    may    chargft    sale    in    one  tion    of    agency,    evidence    that    pur- 
count,  and  soliciting  orders  in  another.  chaser  paid  for  telegram  sent  by  ac- 
General    verdict    of    guilty    need    not  cused       for       liquor      was      relevant, 
specify  on  which  count  it  was  based.  105/838  (32  S.  E.  22).    Agent  of  buyer 
107/693  (2)   (33  S.  E.  641).  becomes  agent  of  seller,  when.  105/676 
Act  of  1893,  amended  by  Act  of  1897,  ap-  (31  S.  E.  585),  distinguished  122/747, 
plied  only  where  sale  "prohibited  by  749  (50  S.  E.  994).     See  Non-resident 
law,  high  license,  or  otherwise;"  this  dealer  and  notes  to  §  426,  catchword 
law  and  law  as  to  retailing  without  li-  Agent. 
cense  were  not  operative  at  same  time  Charge:    See  Agent 
in  same  place.     1  App.  596  (58  S.  E.  Evidence    that    witness    asked     accused 
80);   see  117/429   (43   S.   E.   744).   See  where  he  could  get  some  liquor  and 
catchword    License,    in    general    note  accused  told  him  he  could  get  it  from 
following  §  426.  certain  person  at  accused's  house,  not 
Agent  for  another,  whether  the  personal  sufficient  to  show  soliciting.     12  App. 
solicitation    be   made    by,    or   by   one  361  (77  S.  E.  205). 
who  acts  as  principal,  it  is  a  violation  Interstate  commerce,  constitutional  pro- 
of this  section.     115/241  (2)  (41  S.  E.  vision  as  to,  not  violated  by  this  sec- 
575);   see   4   App.   599    (62   S.    E.   117).  tion.     138/794   (2)   (76  S.   E.  53). 
Agent  of  seller  or  agent  of  buyer  be-  Local  dispensary    act    was    prohibitory 
ing  issue,  failure  to  charge  as  to  lat-  law.     118/35  (3)   (44  S.  E.  874).     Not 
ter   theory,   error.     122/747    (50   S.    E.  suspend    general    law.      118/40    (44    S. 
931).    Theory  that  agent  of  buyer  not  E.  874). 
guilty,   sufficiently  covered  in  charge.  Mail,    whiskey    house    in   another   State 
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soliciting  orders  by,  from  person  liv-  able.    97/476  (25  S.  E.  329). 

ing   in    this    State,    does    not   commit  Prohibition  law  not  affect  operation  of 

any    crime.      133/353    (65    S.    E.    770),  this  section.     4  App.  588  (1)   (62  S.  E. 

disapproving  4  App.  588  (2)   (62  S.  E.  117). 

117);  see  7  App.  523  (67  S.  E.  222).  Telephone  manager  as  agent  of  seller. 

Non-resident    dealer,    engaged  in  inter-  122/747,  749  (50  S.  E.  994),  distinguish- 

state   commerce,   agent   of,   prohibited  ing  105/676  (31  S.  E.  585);  107/693  (33 

from   personally   soliciting   orders   for  S.  E.  641).     Telephone  orders  for  liq- 

liquor  to  be  shipped  into  this  State  by  uor   sent    from   "dry   county"   to   dif- 

principal.     138/794   (1)    (76  S.   E.  53).  ferent  county,   no    offense   in    former 

Where    agent    of   non-resident    dealer  county,  though  telephone  placed  there 

distributes     circulars    and    price    lists,  for  that  purpose.     126/414   (2)    (55   S. 

and  personally  gives  away  samples  of  E.  327),  distinguishing  122/747   (50  S. 

liquors,  he  is  guilty  of  soliciting.     12  E.  994);   s.  c,   124/97   (52  S.   E.  319); 

App.  252  (2)  (77  S.  E.  104).  see  71/760;  82/30  (8  S.  E.  869);  104/525 

Prior  to  1893,  soliciting  orders  for  sale  (30  S.  E.  837);  114/576  (40  S.  E.  815). 
in  prohibition  counties  was  not  indict- 

§  435.  (§  434.)  Offering  to  sell  liquor  within  three  miles  of  a  church. 
If  any  person  shall  offer  to  sell  any  spirituous,  alcoholic,  or  malt  liquors,  in 
any  quantities,  within  a  radius  of  three  miles  of  any  church  or  public  or  pri- 
vate schoolhouse,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1890-1,  pp.  132,  133. 

Cited.    120/158  (47  S.  E.  548);  107/606,  Indictment,  under  Code  of  1895,  not  re- 

620  (34  S.  E.  217);  128/202  (57  S.  E.  quired  to  negative  exceptions  in   sec- 

422).  tion  435  of  that  Code.     108/749  (1)  (32 

Act  of  1891    (Acts   1890-1,  pp.   132,   133)  S.   E.  665). 

constitutional.    89/821  (15  S.  E.  763).  Local  prohibitory  law  did  not  prevent 

Distance    in    straight  line    sixteen    feet  operation  of  this  section  in  same  place, 

less   than    three   miles,    conviction    al-  118/333    (45   S.  £.   249),   35    (44   S.   E. 

lowed.     89/821   (15  S.  E.  763).  874). 

§  436.  (§  436.)  Carrying  liquor  to  Sunday  or  day  schools.  Any  per- 
son who  shall  carry  intoxicating  liquor,  except  for  medicinal  purposes,  to 
any  place  where  people  are  assembled  for  Sunday-school,  or  for  a  Sunday- 
school  celebration,  or  day-school  celebration,  shall  be  guilty  of  a  misde- 
meanor. 
Acts  1880-1,  p.  152. 

§  437.  (§  437.)  Liquors  near  the  Sanitarium  prohibited.  Any  per- 
son who  shall  expose  tor  sale,  or  sell,  barter,  or  give  away  alcoholic,  vinous, 
or  fermented  liquors  of  any  kind,  within  a  distance  of  two  miles  from  the 
State  Sanitarium  buildings,  or  who  shall  sell,  barter,  or  give  away  such 
liquors  to  any  patient  or  lawful  inmate  of  said  Sanitarium,  or  to  any  employee 
in  the  service  of  that  institution,  shall  be  punished  as  for  a  misdemeanor. 
This  section  shall  apply  only  to  the  country  outside  of  the  corporate  limits 
of  the  city  of  Milledgeville. 

Acts    1874,  p.  92.     1875,  p.  328.     1895,  p.   63. 

§  438.  (§  438.)  Liquors  not  to  be  carried  to  places  of  divine  wor- 
ship.    If  any  person  shall  carry  to  a  church,  or  other  place  where  the  people 
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have  assembled  for  divine  worship,  any  liquor  or  intoxicating  drink,  or  shall 
keep  or  have  in  his  possession,  custody,  or  control  any  intoxicating  liquor  at 
such  place,  he  shall  be  guilty  of  a  misdemeanor. 
Acts  1890-1,  p.  129. 

Charge  that  if  defendant  carried  liquor  though  for  sick  wife,  illegal.     109/117 

into     such     immediate    proximity    to  (34  S.  E.  202);  and  see  104/743  (30  S. 

church  as  to  make  it  readily  accessi-  E.  989). 

ble  to  such  persons  as  had  assembled  Possession  of  liquor  at  church  is  illegal, 
there     and    who    desired    to    use    the  whether  one   carries  it  there  or  pro- 
same,  law  was  violated,  not  erroneous.  cures  it  after  arriving  there.     8  App. 
8  App.  472  (69  S.  E.  590).  118   (68  S.  E.  622). 
Keeping  liquor  in  buggy,  near  church, 

§  439.  (§  439.)  Unlawful  to  be  at  such  place  intoxicated.     If  any 

person  shall  be  and  appear  at  any  church,  or  other  place  of  divine  worship, 
intoxicated  or  in  any  manner  under  the  influence  of  intoxicating  liquors, 
while  the  people  are  assembled  for  the  purpose  of  engaging  in  any  religious 
services,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1890-1,  p.   129. 
Evidence  sufficient  to  convict.     11  App.     137,   141   (74  S.   E.  895). 

§  440.  (§  440.)  Unlawful  to  use  liquor  at  such  place.  If  any  person 
shall  drink  or  in  any  manner  use  any  intoxicating  liquor  at  any  church  or 
other  place  of  divine  worship,  where  the  people  are  assembled  for  the  pufc- 
pose  of  engaging  in  such  religious  services,  he  shall  be  guilty  of  a  misde- 
meanor. 

Acts  1890-1,  p.  129. 

Cited.    8  App.  118  (68  S.  E.  622).  diet,  and  no  error  in  charges.    9  App. 

Evidence  here  sufficient  to  support  ver-       624  (71  S.  E.  1030). 

§  441.  (§  441.)  Exceptions.  Nothing  in  the  preceding  sections  shall  pre- 
vent the  use  of  intoxicating  liquor  at  such  place  in  case  of  accident  or  mis- 
fortune, nor  prohibit  practicing  physicians  and  surgeons  from  carrying  and 
using  such  liquor  as  they  may  deem  necessary  in  their  regular  practice,  nor 
prohibit  the  proper  officers  from  carrying  to,  and  ministers  of  the  gospel  us- 
ing at,  such  place  such  wines  as  they  may  wish  for  sacramental  purposes. 

Acts  1890-1,  p.  129. 

Sick  wife,  keeping  liquor  for,  in  buggy       202);  see  104/743  (30  S.  E.  989). 
near  church,  illegal.    109/117  (34  S.  E. 

§  442.  Drunkenness  in  public  places.  If  any  person  shall  be  and  ap- 
pear in  an  intoxicated  condition  on  any  public  street  or  highway,  or  within 
the  curtilage  of  any  private  residence  not  in  the  exclusive  possession  of  the 
person  or  persons  so  intoxicated,  or  upon  any  steamboat  engaged  at  the 
time  in  carrying  passengers,  [or  upon  any  railway  passenger  train,  or  at  or  on 
any  fair  grounds,  ball  grounds,  show  grounds,  park,  or  at  any  other  place 
of  public  gathering  or  assembly,]  (a)  which  said  drunkenness  or  intoxica- 
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tion  may  be  caused  by  the  excessive  use  of  intoxicating  wines,  beers,  liquors, 
or  opiates,  and  must  be  made  manifest  by  boisterousness,  or  by  indecent  con- 
dition or  acting,  or  by  vulgar,  profane  or  unbecoming  language,  or  loud  and 
violent  discourse  of  the  person  or  persons  so  intoxicated  or  drunken,  he  sha41 
be  guilty  of  a  misdemeanor.  This  section  shall  not  be  construed  to  affect 
the  powers  delegated  to  municipal  corporations  to  pass  by-laws  to  punish 
drunkenness  or  disorderly  conduct  within  their  corporate  limits.  [The  words 
public  street  or  highway  used  in  this  section  are  intended  to  include  and  shall 
be  construed  to  mean  any  public  or  private  street,  road  or  private  way  gen- 
erally used  and  traveled  by  the  public  or  by  the  community  where  said  street, 
road  or  private  way  is  located.]  (a) 
Acts  1905,  p.  14.     (a)  Acts  1912,  p.  78. 


Cited.     9  App.  397,  399  (71  S.  E.  594). 
Boisterousness  or   indecent  conduct  or 
acting,    question    as    to    what   consti- 
tutes,  for  jury,  and  court  should   so 
charge  upon  request.     8  App.  627  (5) 
(70  S.  E.  84).    "Boisterousness"  used 
in  this  section  in  its  popular  and  or- 
dinary signification;  judge  did  not  err 
in  not  explaining  term  to  jury.    3  App. 
298,  299  (59  S.  E.  829). 
Conduct,  specified    in    statute,    drunken- 
ness   must    be    manifested    by;    mere 
presence  of  one  who  is  intoxicated  on 
public  highway  or  within  curtilage  of 
private    residence,    not    violation    of 
statute.     3  App.  298  (59  S.  E.  829). 
Curtilage,   appearing    in    an    intoxicated 
condition   in  any  portion  of  the  area 
enclosed  by,  whether  same  be  within 
or   without  the   dwelling  house,   is   a 
violation   of  the   statute.     8  App.   627 
(4)    (70  S.  E.  84). 
Indecent   condition    or    acting   may   be 
sufficient  to  convict.     Indecent  condi- 
tion   may  exist  in  degree  of  intoxica- 
tion,    without   harmful   act,    or    unbe- 
coming  language,   or  loud  or   violent 
discourse.    10  App.  442  (73  S.  E.  605). 
Indictment:     See  Public  highway. 
Language  here  used  held  to  be  "vulgar, 
profane,  and  unbecoming/'  and  judge 
could  take  judicial  notice  of  that  fact 
and  instruct  jury  accordingly.    8  App. 
627   (3)    (70  S.  E.  84). 
Public  highway,  where  defendant  charged 
with     being    intoxicated    upon,    State 
must    prove    that   road   was   a   public 


road;  .mere  opinion  of  witness  that 
road  was  public  road  sufficient  where 
unobjected  to.  8  App.  684  (1)  (70 
S.  E.  63).  Burden  not  carried  by 
showing  that  road  was  used  by  public 
for  several  years.  1  App.  195  (2)  (58 
S.  E.  265);  and  see  4  App.  62  (60  S.  E. 
801),  842  (2)  (62  S.  E.  569).  Road 
may  be  shown  to  have  become  public 
highway  by  legislative  enactment,  by 
action  of  county  authorities,  by  dedi- 
cation, or  by  prescription.  1  App.  195 
(4-7)  (58  S.  E.  265);  9  App.  430  (1) 
(71  S.  E.  603);  11  App.  95  (74  S.  E. 
713).  See  notes  to  §§  629,  640,  4168, 
4169,  4170,  Civil  Code.  Public  road 
distinguished  from  public  highway.  1 
App.  195  (3)  (58  S.  E.  265).  Accusa- 
tion of  drunkenness  upon  public  high- 
way, not  supported  by  proof  of  drunk- 
enness at  a  store  15  or  20  feet  from 
highway.  8  App.  684  (2)  (70  S.  E.  63). 
Disorderly  conduct  upon  places  near 
highway  at  about  same  time  of  al- 
leged drunkenness  on  highway,  may 
be  shown.  9  App.  430  (5)  (71  S.  E. 
603).  Particular  highway  on  which 
accused  appeared  intoxicated  should 
be  designated  or  described.  7  App. 
39  (65  S.  E.  1091).  Description  of 
road  as  public  road  passing  residences 
of  two  named  land  owners  and  citi- 
zens, sufficient.  11  App.  95  (74  S.  E. 
713).  But  see  definition  of  "public 
street  or  highway"  in  last  sentence 
of  section. 
Variance:    See  Public  highway. 


§  443.  (§  442.)  Furnishing  liquor  to  habitual  drunkard.  If  any  per- 
son shall  furnish  any  spirituous,  malt,  or  intoxicating  liquors  in  any  quantity 
to  an  habitual  drunkard  personally  known  to  him,  of  whose  intemperate 
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habits  such  person  has  been  notified  in  writing,  protesting  against  the  selling 
or  furnishing  such  intoxicating  liquors,  by  the  wife,  father,  mother,  brother, 
or  sister  of  such  drunkard,  he  shall  be  guilty  of  a  misdemeanor. 
Acts  1882-3,  p.  130. 

§  444.  (§  444.)  Furnishing  liquor  to  minors.  If  any  person,  by  him- 
self or  another,  shall  furnish  or  cause  to  be  furnished,  or  permit  any  other 
person  in  his  employ  to  furnish  any  minor  spirituous  or  intoxicating  or  malt 
liquors,  without  first  obtaining  written  authority  from  the  parent  or  guardian 
of  such  minor,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1875,  p.  102.  1877,  p.  107. 
§  4467,  C.  C. 


Cited.     10  App.  128,  130  (72  S.  E.  927). 

Agent  of  buyer,  where  minor  acts  as, 
and  delivers  liquor  to  buyer,  seller  not 
guilty  of  furnishing  or  selling  liquor 
to  the  minor.  12T/808  (56  S.  E.  1006). 
Agent  who  negotiates  for  principal 
sale  of  beer  to  minor  is  equally 
guilty  with  principal.  10  App.  47  (2) 
(72  S.  E.  513). 

Authority  from  parent  or  guardian, 
burden  on  defendant  to  show. 
121/590  (49  S.  E.  678);  and  see  34/531; 
63/620;  93/187  (2)  (18  S.  E.  538).  Au- 
thority must  be  special  for  each  oc- 
casion. 86/751  (13  S.  E.  86).  Direc- 
tion by  father  to  send  liquor  by  his 
minor  son  when  sent  for  it,  not  au- 
thority to  sell  liquor  to  son  to  drink 
at  bar.  77/717.  Delivery  of  liquor  on 
verbal  order  to  minor  to  carry  to 
parent,  places  on  defendant  burden  of 
proving  order  was  sent  and  was  basis 
of  transaction  and  that  minor  carried 
liquor  intact  to  parent.  89/785  (15 
S.  E.  684).    See  Indictment 

Burden:  See  Authority,  Prima  facie 
case.    . 

Carrier:    See  Corporation. 

Civil  right  conferred  by  section  4467  is 
entirely  distinct  from  penalty  im- 
posed by  this  section.  5  App.  36  (2) 
(62  S.  E.  660). 

Clerk:     See   Employee,   Indictment. 

Corporation  may  be  indicted  and  tried 
for  this  offense  if  liquor  delivered  by 
agent  in  course  of  corporation's  busi- 
ness; evidence  here  not  sufficient  to 
show  such  delivery.  1  App.  700  (58 
S.  E.  67);  see  4  App.  589  (G)  (r,2  S.  E. 
117).  Common  carrier  and  agent,  as 
well  as  shipper,  guilty  where  they, 
with  knowledge,  deliver  liquor  shipped 


to  minor.  6  App.  31  (2)  (64  S.  E. 
341). 

Delivery:    See  Furnish. 

Diligence  must  be  shown  to  ascertain 
age;  unless,  after  inquiry,  defendant 
honestly  mistaken  as  to  minor's  age, 
sale  sufficient  to  convict.  63/616; 
89/478  (15  S.  E.  552);  92/474  (17  S.  E. 
858);  64/437;  34/531.  Whether  ac- 
cused acted  under  mistake  as  to  min- 
or's age,  after  due  diligence  in  seek- 
ing to  ascertain  it,  question  for  jury. 
4  App.  446   (61  S.  E.  737). 

Employee  acting  in  defendant's  place 
of  business  in  any  capacity,  when  liq- 
uor furnished  or  sold  to  minor  by, 
offense  is  complete.  75/258;  77/717. 
That  sale  not  made  by  defendant 
himself,  but  by  clerk,  no  defense. 
81/753  (3)  (7  S.  E.  631).  Sale  by 
clerk  in  dealer's  presence  is  sale  by 
dealer.  Sale  with  dealer's  permission, 
and  not  by  his  order  or  direction,  is 
different  offense  from  sale  by  him,  or 
by  his  order  or  direction.  83/553  (10 
S.  E.  207).  Private  instructions  to 
clerks  and  barkeeper,  inadmissible. 
75/258. 

Furnish  means  same  as  "deliver."  1 
App.  700  (58  S.  E.  67);  and  see  89/785 
(15  S.  E.  684);  97/351   (23  S.   E.  830). 

General  invitation  to  drink  whiskey 
placed  on  counter,  accepted  by  minor 
rendered  one  furnishing  it  guilty, 
though  he  did  not  see  minor  drink. 
97/351  (23  S.  E.  830). 

Grape  juice  sold,  sufficiently  shown  to 
be  intoxicating  liquor  by  minor's  tes- 
timony that  "he  drank  two  quarts  of 
the  stuff  and  it  made  him  drunk."  4 
App.  446   (1)    (61   S.   E.  737). 

Ignorance  of  minority:     See  Diligence, 
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Mail  order. 

Indictment  bad,  on  demurrer,  when  it 
negatives  authority  from  mother  only, 
and  does  not  aver  she  was  sole  par- 
ent, or  father  dead,  or  that  there  was 
no  guardian.  63/533;  64/437.  Other- 
wise if  no  demurrer  and  evidence 
shows  the  facts.  63/617.  Indictment 
charging  sale  to  three  minors,  con- 
viction sustained  on  proof  that  de- 
fendant sold  to  one.  1  App.  701  (3) 
(58  S.  E.  67);  79/795  (4  S.  E.  876). 
Where  indictment  charges  furnishing 
of  several  kinds  of  liquor,  proof  of 
furnishing  any  one,  sufficient.  1  App. 
700  (4)  (58  S.  E.  67).  Indictment 
need  not  set  out  name  of  clerk  al- 
leged to  have  made  sale.  75/258.  In- 
dictment need  not  allege  scienter.    Id. 

Judicial  notice  that  certain  liquors  in- 
toxicating: See  notes  to  §  5734. 
Civil  Code,  catchword  Intoxicating 
liquors. 

Mail  order,  dealer  in  one  county  receiv- 
ing from  minor  in  another,  and  ship- 
ping by  express  to  latter,  liable.  1 
App.  790  (58  S.  E.  71).  Dealer  ships 
at  his  peril  to  unknown  customer;  ig- 
norance of  minority  no  excuse.  1 
App.  790  (58  S.  E.  71);  and  see  57/50; 
82/27  (8  S.  E.  806);  92/474  (17  S.  E. 
858);  107/674  (33  S.  E.  637);  1  App. 
700  (58  S.  E.  67);  75/258;  89/478  (15 
S.  E.  552);  97/351  (23  S.  E.  830). 

Malt    liquors,   whether    intoxicating   or 


not,  furnishing  of,  to  minor  is  crim- 
inal offense.  10  App.  47,  48  (72  S.  E. 
513);  5  App.  716,  720  (63  S.  E.  602). 

Mistake  as  to  age:    See  Diligence. 

Municipal  ordinance  against  selling 
"near-beer"  to  minors  is  invalid,  as 
that  is  an  offense  against  State  law. 
6  App.  212  (11)   (64  S.  E.  815). 

Near-beer:     See  Municipal  ordinance. 

Non-age  not  proved,  new  trial  granted^ 
92/474    (17   S.   E.   858). 

Parents  of  minor  dead  and  no  guard- 
ian, no  defense.     81/628  (7  S.  E.  855). 

Police  regulation.    86/752  (13  S.  E.  86). 

Prima  facie  case  made  by  sale  and  bur- 
den on  defendant  to  show  authority. 
63/616;    56/601.     See    Authority. 

Private  instructions  to  employees:  See 
Employee. 

Proof:     See  Indictment,  Non-age. 

Receiving  money  from  minor  and  pur- 
chasing and  delivering  to  him,  at  his 
request,  sufficient.  92/474  (17  S.  E. 
858). 

Scienter   need   not   be  alleged.     75/258. 

Several  kinds  of  liquor,  sale  of,  charged: 
See  Indictment.  * 

Several  minors,  sale  to,  charged:  See 
Indictment 

Use  of  minor,  furnishing  for,  or  for 
some  use  in  his  discretion,  contem- 
plated by  this  section.  89/785  (15  S. 
E.   684). 

Variance:     See  Indictment. 

Verbal  order:     See  Authority. 


§  445.  (§  446.)  Giving  or  furnishing  liquor  on  election  day.  Any 
person  who  shall  give  or  furnish  spirituous,  intoxicating,  or  malt  liquors  to 
any  person,  in  any  quantity,  within  two  miles  of  any  election  precinct,  on 
days  orf  election,  either  State,  county,  municipal,  or  primary  elections,  shall 
be  guilty  of  a  misdemeanor. 

Acts   1869,  pp.  145,  146.     1878-9,  p.  29.     1884-5,  p.  123.     1887,  p.  42. 


Attempt  to  furnish  by  one  who  casually 
found      liquor     and     not     the     owner 
thereof,    though    offer    declined,    pun- 
ishable.     112/406  (37  S.  E.  735). 
Constable,  election  for,  a  State  election 
and    within   the   statute.     107/697    (2) 
(33  S.    E.  439). 
Days  of  election,  are  days  beginning  at 
midnight   before  opening  of  polls  and 
closing:  at  midnight  following  close  of 
polls.      107/697  (1)   (33  S.  E.  439). 
Justice  of  peace,  special  election  for,  is 
State  election  and  this  section  applies. 
127/285  (56  S.  E.  424);  and  see  107/697 
(33   S.   E.   439). 


Name  of  purchaser,  need  not  be  alleged 
in  presentment  charging  one  with  sell- 
ing liquor  on  election  day.  101/534 
(2)  (28  S.  E.  1005);  and  see  16/600; 
25/474;  68/322,  826;  73/314;  89/483  (15 
S.  E.  552);  91/231   (18  S.  E.  289). 

Officers  to  be  chosen,  description  of,  as 
"candidates  of  Democratic  party  for 
the  various  county  offices  of  said 
county,"  sufficient.  101/534  (3)  (28 
S.   E.   1005). 

Primary  elections,  amendment  extend- 
ing law  to,  constitutional.  101/534  (1) 
(28  S.  E.  1005). 
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§  446.  (§  447.)  Exception  as  to  physicians.  The  preceding  section 
does  not  prevent  prescriptions  by  physicians,  when  made  as  prescribed  by 
law. 

Acts  1878-9,  p.  29. 

§  447.  (§  448.)  Definition  of  primary.  Primary  elections  shall  be  con- 
strued to  mean  elections  by  ballot  for  the  nomination  of  a  candidate  or  can- 
didates for  office,  as  opposed  to  nomination  by  conventions,  to  run  at  sub- 
sequent elections  to  be  held  under  the  laws  of  this  State,  for  State,  county,  or 
municipal  offices. 

Acts  1887,  p.  43. 

§§  127-138,  C.  C. 

Cited.    101/536  (28  S.  E.  1005);  5  App.  595  (63  S.  E.  662). 

§  448.  Substitutes  for  intoxicants.  Any  person  who  shall  carry  on  any 
business  named  in  sections  1763,  1764,  and  1765  of  the  Civil  Code,  on  the 
subject  of  tax  on  substitutes  for  intoxicants,  without  having  first  obtained  the 
license  required,  and  paid  therefor  as  required  by  said  sections,  shall  be 
guilty  of  a  misdemeanor. 

Acts  1908,  p.  1112. 

Municipal  angulation   of  sale   of  "near-  to,  on  sale  of  liquor  without  license, 

beer:"      See    general    note    following  see  notes  to  §  426  and  general  note 

§  1770,  Civil  Code.  following  §  1770,  Civil  Code. 

Prohibition  law,  for  cases  decided  prior 

§  448  (a).  Application  for  or  holding  internal  revenue  special  tax 
receipt,  prima  facie  evidence  of  guilt.  [In  any  trial  in  any  of  the  courts 
of  this  State  to  abate  or  enjoin  any  blind  tiger  as  a  nuisance  or  in  any  prose- 
cution of  any  person  or  persons  or  corporation  for  any  violation  of  the  stat- 
utes of  this  State  in  regard  to  the  sale  of  spirituous  malt  or  intoxicating 
liquors  any  application  for  the  internal  revenue  special  tax  receipt  of  the 
United  States  as  required  by  section  3239  of  the  Revised  Statutes  of  the 
United  States  or  any  internal  revenue  special  tax  receipt  as  required  by  said 
section*  of  said  Revised  Statutes  from  the  United  States  authorities  for  retail 
or  wholesale  of  spirituous  malt  or  intoxicating  liquors  in  the  State  of  Georgia 
shall  be  made,  and  the  same  is  hereby  made  prima  facie  evidence  of  guilt,  and 
shall  be  sufficient  to  charge  the  onus  or  burden  of  proof  on  the  defendant  in 
any  of  such  cases:  Provided,  that  nothing  in  this  section  shall  apply  to  reg- 
ularly licensed  retail  or  wholesale  druggists  who,  under  sections  426-433  of 
this  Code,  are  allowed  to  sell  alcohol.] 

Acts  1911,  p.  180. 

§§  5335-5337  (a),  C.  C. 

Certified  copy  from  records  of  internal  not  such  certified  copy  is  .evidence  of 

revenue    collector    showing    that    ac-  application    for    internal   revenue    tax 

cused   has  paid   special   tax  as   retail  receipt,  so  as  to  shift  burden  of  proof 

liquor  dealer  admissible.    Whether  or  on  defendant  under  provisions  of  this 
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section,  not  decided.  11  App.  799,  800 
(2)  (76  S.  E.  162). 
Keeping  on  hand  intoxicating  liquor  at 
one's  place  of  business,  in  prosecution 
for,  the  State  may  show  that  the  ac- 
cused had  registered  as  a  retail  liq- 
uor dealer  and  paid  the  United  States 
tax,  though  this  section  is  not  directly 


applicable  in  such  a  case.  10  App. 
123  (2)  (72  S.  E.  939). 
Prima  facie  evidence:  Possession  of  re* 
ceipt  is  only  prima  facie  evidence  of 
guilt.  Inference  of  guilt  was  rebutted 
by  evidence  in  this  case.  11  App.  245 
(75  S.  E.  11). 


ARTICLE  15. 


Vagrants. 
§  449.  Vagrancy  defined.     Vagrants  are — 

Cobb,   820.     Acts   1865-6,   p.   234.     1876,   p.   39.      1895,   p.   63.     1903,   p.    46.     1905, 
p.   109. 

1.  Persons  wandering  or  strolling  about  in  idleness,  who  are  able  to  work, 
and  have  no  property  to  support  them. 


Ability  to  work  not  satisfactorily  shown 
here.    52/574. 

Evidence  here  sufficient.  118/82  (44  S. 
E.  816). 

Preacher  having  no  regular  church  but 
obtaining  voluntary  contributions,  ev- 
idence showing  that  he  was  in  good 


standing  and  failing  to  show  idleness, 
new  trial  granted.  76/326. 
Time  in  which  one  may  become  a  vag- 
rant is  immaterial,  question  being 
whether  defendant  has  become  and  is 
a  vagrant.  3  App.  447  (1)  (60  S.  E. 
207). 


2.  Persons  leading  an  idle,  immoral,  or  profligate  life,  who  have  no  prop- 
erty to  support  them  and  who  are  able  to  work  and  do  not  work. 


Evidence  that  defendant  had  no  visible 
means  of  support,  was  able  to  work, 
and  lived  an  idle,  immoral,  and  prof- 
ligate life,  sufficient.  118/784  (4)  (45 
S.  E.  622).  Evidence  that  for  two 
years  defendant  had  been  able  to 
work,   but  had  not  worked,  and   that 


he  had  no  property  to  support  him, 
sufficient  to  convict.  67/723  (3). 
Occasional  work  and  earning  small 
sums  of  money,  no  answer  to  proof 
showing  general  state  of  idleness. 
118/784  (5)  (45  S.  E.  622);  119/429 
(3)   (46  S.  E.  645). 


3.  All  persons  able  to  work,  having  no  property  to  support  them,  and  who 
have  no  visible  or  known  means  of  a  fair,  honest,  and  reputable  livelihood. 
The  term  "visible  or  known  means  of  a  fair,  honest,  and  reputable  liveli- 
hood," as  used  in  this  section,  shall  be  construed  to  mean  reasonably  con- 
tinuous employment  at  some  lawful  occupation  for  reasonable  compensation, 
or  a  fixed  and  regular  income  from  property  or  other  investment,  which  in- 
come is  sufficient  for  the  support  and  maintenance  of  such  vagrant. 

Accusation   charging   that   accused   was  E.  616). 
able  to  work  and  had  no  property  and  Evidence  that  party  is  black  and  ragged, 
had  no   visible  or  known  means  of  a  asleep  at  night,  and  has  not  worked 
fair,   honest,  and  reputable  livelihood,  for  four  days,  and  has  no  money,  in- 
Set   forth   offense.     118/786  (1)    (45  S.  sufficient     2   App.   126   (1)   .(58   S.   E. 

6   Ga    Code— 20 
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295).  Evidence  that  grown  woman 
able  to  work,  without  means  of  repu- 
table livelihood,  was  a  street-walker, 
who  loitered  around  saloons  and  did 
no  work,  sufficient  to  convict.  119/429 
(3)  (46  S.  E.  645). 

Habitual  loafer  who  is  able  to  work,  has 
no  property,  no  reasonably  continu- 
ous employment,  and  no  regular  in- 
come, properly  convicted,  though  he 
has  fixed  place  of  abode  where  he 
usually  lodges.  126/570  (55  S.  E. 
477);  127/46  (l)   (56  S.  E.  91). 

Reasonably  continuous  employment  de- 


fined. 3  App.  322  (59  S.  E.  933). 
Fact  that  one  may  work  one  or  two 
days  in  a  week  and  remain  idle  re- 
mainder of  week,  not  constitute  him 
a  vagrant,  if  earnings  sufficient  to 
support  him.  3  App.  447  (1)  (60  S. 
E.  207). 

Small  income,  proof  of,  good  defense  if 
sufficient  to  maintain  defendant 
though  in  meager  style.  5  App.  494 
(63  S.  E.  530). 

Verdict  of  guilty  meant  accused  was 
guilty  of  acts  specified  in  accusation. 
118/786   (2)    (45  S.   E.  616). 


4.  Persons  having  a  fixed  abode,  who  have  no  visible  property  to  support 
them,  and  who  live  by  stealing  or  by  trading  or  bartering  stolen  goods. 

5.  Professional  gamblers,  living  in  idleness. 


Accusation  not  charging  defendant  with 
being  vagrant,  because  he  was  pro- 
fessional   gambler   living   in    idleness, 


error  to  allow  testimony  showing  that 
fact.     51/264  (2). 


6.  All  able-bodied  persons  who  are  found  begging  for  a  living  or  who  quit 
their  houses  and  leave  their  wives  and  children  without  the  means  of  sub- 
sistence. 

7.  All  persons  who  are  able  to  work  and  do  not  work,  and  who  have  no 
property  or  other  means  of  support,  but  hire  out  their  minor  children  and 
live  upon  their  wages. 

8.  All  persons  over  sixteen  years  of  age,  able  to  work  and  who  do  not 
work,  and  have  no  property  to  support  them,  and  who  have  not  some  known 
and  visible  means  of  a  fair,  honest,  and  reputable  livelihood,  and  whose  par- 
ents are  unable  to  support  them,  and  who  are  not  in  attendance  upon  some 
educational  institute. 


Age  of  sixteen,  child  under,  cannot  be 
convicted.     124/421   (52  S.  E.  737). 

Indictment,  allegations  in,  that  parents 
of  defendant  are  not  able  to  support 
him  and  that  he  is  not  attending  an 
educational  institution,  must  be 
proved.  1  App.  519,  520  (57  S.  E. 
1063).  In  order  to  convict  minor,  un- 
der Act  of  1903,  necessary  to  allege 
and  prove,  in  addition  to  usual  allega- 
tions, that  minor's  parents  are  unable 
to  support  him,  and  that  he  is  not  in 
attendance  upon  an  educational  insti- 
tution. 4  App.  392  (61  S.  E.  496). 
Evidence  must  show  defendant  comes 
within  description  in  accusation. 
Where  there  was  no  evidence  as  to 
defendant's  age,  or  that  her  parents 


were  unable  to  support  her,  convic- 
tion, not  warranted.  118/806  (45  S.  E. 
615).  See  Parent. 
Parent  able  and  willing  to  support  mi- 
nor, and  doing  so,  minor  could  not 
be  convicted  under  vagrancy  law  as 
it  stood  in  Code  of  1895,  even  if  that 
law  applied  to  minors  at  all.  112/19 
(37  S.  E.  98);  109/282  (34  S.  E.  577). 
Undisputed  evidence  showing  parent 
able  to  support  minor,  conviction  un- 
warranted under  Act  of  1905.  2  App. 
386  (58  S.  E.  492).  Where  evidence 
does  not  show  inability  of  parents  to 
furnish  support,  conviction  unwar- 
ranted. 119/72  (45  S.  E.  963);  125/15 
(53  S.  E.  809).    See  Indictment. 
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It  shall  be  the  duty  of  the  sheriff  and  constables  in  every  county,  the 
police  and  town,  marshal,  or  other  like  officials  in  every  town  and  city  in 
this  State,  to  give  information,  under  oath,  to  any  officer  empowered  by  law 
to  issue  criminal  warrants,  of  all  vagrants  within  their  knowledge  or  whom 
they  have  good  reason  to  suspect  as  being  vagrants,  in  their  respective  coun- 
ties, towns,  and  cities ;  thereupon  the  said  officer  shall  issue  a  warrant  for  the 
apprehension  of  the  person  alleged  to  be  a  vagrant,  and  upon  being  brought 
before  him,  and  probable  cause  being  shown,  the  said  officer  shall  bind  such 
person  over  to  any  court  of  the  county  having  jurisdiction  in  misdemeanor 
cases.  Any  person  violating  any  of  the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor. 

General  Note. 

Act  of  1903  amended  but  did  not  repeal  is  sufficient  for  grand  jury  to  present, 

section  453  of  Code  of  1895.     119/429  accused,  and  for  traverse  jury  to  con- 

(1)  (46  S.  E.  645).  vict  him,  and  trial  judge  refuses  new 

Bond,  refusal  to  give,  not  gist  of  of-  trial,  judgment  not  reversed.  27/262. 
fense,  under  Act  of  1903.  Legislature  Indictment,  count  in,  not  double  be- 
has  authority  to  prescribe  that  bond  cause  it  charges  that  act  was  done  in 
be  given  to  person  or  court.  Whether  several  of  ways  prohibited  by  statute, 
bond  enforceable  does  not  concern  Under  such  indictment,  State  not  re- 
one  who  has  not  given  bond.  118/786  quired  to  elect  for  which  act  it  will 
(3)    (45  S.   E.  616).  ask  conviction.     118/784  (1,  2)    (45  S. 

Evidence  of  loitering  for  nearly  a  year  E.  622).     Where  indictment  or  accu- 
in  questionable  company  and  with  no  sation    names    defendant,    but    aften- 
visible   means   of  support,  authorized  wards     in     charging     offense     leaves 
conviction    here.      126/567    (55    S.    E.  blank  instead  of  renaming  him,  defect 
403).     Conviction  unwarranted  where  should    be    taken    advantage    of    by 
evidence  that  defendant  was  seen  at  special  demurrer;  not  ground  for  new 
times   not   to   work   was   opposed   by  trial.     67/723  (1). 
positive  testimony  that  he  worked.    4  Municipal   ordinance   punishing   "idling, 
App.  392   (61   S.   E.  494);   5  App.  494  loitering  or  loafing  upon  the  streets," 
(63  S.  E.  530);  3  App.  447   (60  S.   E.  not  void  as  effort  to  punish  for  same 
207).      Evidence    that    defendant    had  acts  which  are  State  offense.    To  con- 
some  property  and  that  witnesses  had  vict  under  such  ordinance,  not  neces- 
not  seen  him  much  lately  and  did  not  sary    to    prove    accused    is    without 
know  whether  he  worked  or  not,  not  property  or  means  of  support.    118/63 
sufficient.      38/575.      Where    evidence  (2,  3)  (44  S.  E.  845). 

§  450.  Court  costs,  how  paid.  Whenever  said  vagrant  shall  be  con- 
victed, all  costs  of  the  committing  as  well  as  of  the  trial  courts  shall  be  paid 
out  of  the  fine  assessed  and  paid ;  but  if  he  fails  to  pay  the  fine  and  is  sent  to 
the  chain-gang  or  other  public  works,  then  the  officers  shall  be  paid  their 
respective  costs  by  the  county  hiring  out  the  convict;  and  in  the  event  the 
county  fails  to  hire  or  work  the  convict,  then  the  ordinary  or  county  com- 
missioners, as  the  case  "may  be,  of  the  county  shall  pay  into  the  court,  to  the 
credit  of  fines  and  forfeitures,  an  amount  sufficient  to  pay  the  reasonable 
hire  of  the  convict,  the  same  in  no  case  to  be  less  than  the  costs  incurred,  and 
tbe  costs  shall  be  paid  as  herein  provided. 
Acts   1905,  p.  109. 
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ARTICLE  16. 
Adulterated  or  Misbranded  Foods,  Drugs,  Liquors,  Etc. 

§  451.  Adulterated  or  misbranded  foods,  drugs,  etc.  Any  person 
who  shall  violate  any  of  the  provisions  of  section  2101  of  the  Civil  Code, 
relating  to  the  adulteration  or  misbranding  of  articles  of  food  and  other  ar- 
ticles, shall  be  guilty  of  a  misdemeanor,  and  shall  be  fined  not  to  exceed 
five  hundred  dollars,  or  shall  be  sentenced  to  one  year's  imprisonment,  or 
both  such  fine  and  imprisonment,  in  the  discretion  of  the  court;  and  for  each 
subsequent  offense,  and  on  conviction  thereof,  shall  be  fined  not  exceeding 
one  thousand  dollars,  or  sentenced  to  one  year's  imprisonment,  or  both  such 
fine  and  imprisonment,  in  the  discretion  of  the  court:  Provided,  that  in 
case  of  feeding-stuffs  for  domestic  animals,  the  punishment  shall  be  by  a  fine 
not  exceeding  fifty  dollars,  or  imprisonment  not  exceeding  thirty  days,  or 
both,  in  the  discretion  of  the  court. 

Acts  1906,  p.  83. 

§  452.  Obstructing  inspector.  Any  manufacturer,  dealer,  or  other  per- 
son, who  shall  impede,  obstruct,  hinder,  or  otherwise  prevent  or  attempt  to 
prevent  any  inspector  or  other  person  in  the  performance  of  his  duty  in 
collecting  samples  or  otherwise  in  connection  with  Chapter  3  of  the  Fifteenth 
Title  of  the  Political  Code,  on  the  subject  of  adulterated  or  misbranded  foods, 
drugs,  and  liquors,  shall  be  guilty  of  a  misdemeanor,  and  shall,  upon  convic- 
tion, be  fined  not  less  than  ten  dollars  nor  more  than  fifty  dollars ;  and  any 
violation  of  the  provisions  of  said  Chapter,  relating  to  feeding-stuffs  for 
domestic  animals,  shall  be  punished  by  a  fine  not  exceeding  fifty  dollars, 
or  imprisonment  not  exceeding  thirty  days,  or  both,  in  the  discretion  of 
the  court. 

Acts  1906,  p.  83. 
§  2092,  et  seq.,  C.  C. 

§  453.  (§  469.)  Duty  of  grand  jury.  The  grand  juries  in  the  several 
counties  shall  diligently  inquire  into  and  true  presentments  make  of  all  vio- 
lations of  this  Article. 

Acts  1882-3,  p.  128. 


ARTICLE  16  (a). 

Sanitary  Regulations  in  Regard  to  Food.     Food  Statistics. 

§  453  (a).  Regulations  for  places  used  for  sale,  manufacture,  etc., 
of  food.  [Any  person  or  persons  or  associations  violating  the  provisions 
of  sections  2119  (a)  and  2119  (b)  of  the  Civil  Code,  in  regard  to  sanitary 
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regulations  for  places  used  for  the  preparation  for  sale,  manufacture,  pack- 
ing, storage,  sale  or  distribution  of  food,  or  any  person  or  persons  or  asso- 
ciations violating  any  of  the  rules  and  regulations  made  or  published  under 
the  provisions  of  section  2119  (b)  of  the  Civil  Code,  shall  upon  conviction 
be  fined  in  a  sum  not  exceeding  one  hundred  dollars. 
Acts  1914,  p.  134. 

§  453  (b).  Regulation  and  inspection  of  slaughter  houses,  dairies, 
etc.  [Any  person,  persons,  firm  or  corporation  violating  any  of  the  pro- 
visions of  sections  2119  (c)-2119  (h)  of  the  Civil  Code,  in  regard  to  the 
sanitary  condition  of  slaughter  houses,  dairies,  etc.,  or  the  rules  and  regu- 
lations promulgated  by  authority  of  same,  shall  be  guilty  of  a  misdemeanor. 
Violations  of  said  sections  shall  be  tried  without  undue  delay  in  any  court 
of  competent  jurisdiction.] 

Acts  1914,  p.  134. 

§  453  (c).  Statistics  as  to  certain  food  products.  [Failure  on  the 
part  of  any  person,  persons,  firm  or  corporation  to  supply  the  State  veter- 
inarian, without  undue  delay,  with  the  true  and  correct  information  in  re- 
gard to  the  statistics  as  to  certain  food  products  referred  to  in  section  2119  (g) 
of  the  Civil  Code,  shall  be  a  misdemeanor.] 

Acts  1914,  pp.  148,  151. 


ARTICLE  17. 
Sale  of  Poisons,  Opium,  Morphine,  Illegal  Compounding  of  Drags. 

§  454.  (470.)  Sale  of  poisons.  No  person  shall  furnish,  by  retail, 
any  poison  enumerated  in  Schedule  "A"  and  "B,"  as  follows,  to  wit: 

Schedule  "A." — Arsenic  and  its  preparations,  corrosive  sublimate,  white 
precipitate,  red  precipitate,  biniodide  of  mercury,  cyanide  of  potassium,  hy- 
drocyanic acid,  strychnia,  and  all  other  poisonous  vegetable  alkaloids  and  their 
salts;  essential  oil  of  bitter  almonds,  opium  and  its  preparations,  except 
paregoric  and  other  preparations  of  opium  containing  less  than  two  grains 
to  the  ounce; 

Schedule  "B." — Aconite,  belladonna,  colchicum,  conium,  nux  vomica,  hen- 
bane, savin,  ergot,  cotton  root,  cantharides,  creosote,  digitalis,  and  their  phar- 
maceutical preparations;  croton  oil,  chloroform,  chloral  hydrate,  sulphate 
of  zinc,  mineral  acids,  carbolic  acid,  and  oxalic  acid; 

Without  distinctly  labeling  the  bottle,  box,  vessel,  or  paper  in  which  said 
poison  is  contained,  and  also  the  outside  wrapper  or  cover  thereof,  with  the 
name  of  the  article,  the  word  "Poison,"  and  the  name  and  place  of  business 
of  him  who  furnishes  the  same;  nor  unless  upon  due  inquiry  it  be  found 
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that  the  person  to  whom  it  is  delivered  is  aware  of  its  poisonous  character, 
and  represents  that  it  is  to  be  used  for  a  legitimate  purpose. 
Acts  1876,  p.  24. 

§  455.  (§  471.)  Druggists  shall  keep  books.  No  licensed  or  regis- 
tered druggist  or  pharmaceutist  shall  sell  or  deliver  any  of  the  poisons  in- 
cluded in  Schedule  "A"  without,  before  delivering  the  same,  causing  an 
entry  to  be  made  in  a  book  kept  for  that  purpose,  stating  the  date  of  the  deliv- 
ery, the  name  and  address  of  the  person  receiving  the  same,  the  name  and 
quantity  of  the  poison,  the  purpose  for  which  it  is  represented  by  such  per- 
son to  be  required,  and  the  name  of  the  dispenser.  Such  book  shall  b$ 
always  open  for  inspection  by  the  proper  authorities,  and  be  preserved  for 
reference  for  at  least  five  years. 

Acts  I860,  p.  55.     1876,  p.  24. 

§  456.  (§  472.)  On  prescriptions.  Nothing  in  the  preceding  sections 
shall  apply  to  the  dispensing  of  poisons  in  not  unusual  quantities  or  doses, 
upon  the  prescriptions  of  practitioners  of  medicine. 

Acts  1876,  p.  24. 

§  457.  (§  473.)  Penalty.  Any  person  violating  the  provisions  of  the 
three  preceding  sections  shall  be  punished  as  for  a  misdemeanor. 

Acts  1876,  p.  24.     1895,  p.  63. 

§  458.  (§  475.)  How  morphine  shall  be  wrapped  and  labeled.     If 

any  druggist,  or  other  dealer  in  drugs  and  medicines,  shall  sell  or  offer  for 
sale  any  sulphate  or  other  preparations  of  morphine  in  a  bottle,  vial,  envel- 
ope, or  other  package,  unless  it  is  wrapped  in  a  scarlet  paper  or  envelope, 
and  unless  the  bottle  or  vial  also  has  on  it  a  scarlet  label,  lettered  in  white 
letters,  plainly  naming  the  contents  of  the  bottle  or  vial,  he  shall  be  guilty  of 
a  misdemeanor. 

Acts  1884-5,  p.  134.     1895,  p.  63. 

§  459.  Narcotic  drugs,  illegal  sale  of.    Any  rJerson  who  shall  violate 
any  of  the  provisions  of  sections  1651  and  1652  of  the  Civil  Code,  on  the  sub- 
ject of  the  traffic  in  and  the  sale  of  narcotic  drugs,  shall  be  guilty  of  a  misde- 
meanor. 
Acts  1907,  p.  121. 

Charge  that  jury  should  convict  if  they  Constitutional  provisions  that  act  shall 

found  "that  the  defendant  sold  mor-  not   contain   more   than   one   subject- 

phine    named    in    the    indictment    or  matter,  or  matter  different  from  that 

special   presentment,   whatever  it   is,"  expressed  in  title,  not  violated  by  Act 

not    subject   to   criticism,    that    it   au-  of  1907.     135/859  (70  S.  E.  591). 

thorizes  conviction  without  reference  Employee  in  drug  store,  or  proprietor, 

to  articles  sold.     Words  "whatever  it  who  sells  morphine  not  on  order   or 

is"  refer  to  words  "indictment  or  spe-  prescription     of     licensed     physician, 

cial   presentment."     12   App.   480    (3)  dentist,     or     veterinary     surgeon,      is 

(77  S.  E.  652).  guilty.    Instruction  to  that  effect  was 
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not  subject  to  criticism  that  it  was 
argumentative,  or  contained  an  ex- 
pression of  opinion,  as  to  what  was 
proved,  or  was  misleading  or  confus- 
ing. 12  App.  480  (4)  (77  S.  E.  652). 
Evidence  that  accused  made  other  sim- 
ilar prescriptions,  for  many  different 
persons,  admissible  to  show  criminal 
intent.  9  App.  141  (2)  (70  S.  E.  894). 
State  may  prove  other  offenses  of  de- 
fendant, if  they  are  so  related  in  time 
to  offense  charged  as  to  throw  light 
on  defendant's  state  of  mind  and  to 
tend     to     negative     his     good     faith, 


though  defendant  had  been  acquitted 
of  some  of  these  transactions.  8  App. 
413  (4,  5)  (69  S.  E.  310). 
Indictment  for  prescribing  cocaine  un- 
lawfully, here  sufficient.  9  App.  129 
(70  S.  E.  594).  Accusation  charging 
accused  of  selling  cocaine  "by  him- 
self, servants  or  agents"  and  negativ- 
ing the  defense  that  sale  was  on  pre- 
scription of  physician  held  good.  8 
App.  93  (1)  (68  S.  E.  650).  Sale  of 
cocaine  not  always  illegal,  and  excep- 
tions must  be  negatived.  9  App.  537 
(1)  (71  S.  E.  921). 


§  460.  (§  480.)  Compounding  or  vending  drags,  etc.,  illegally.    Any 

person  who  shall  engage  in  the  compounding  or  vending  of  medicines,  drugs, 
or  poisons,  without  first  having  complied  with  the  law  authorizing  the  same, 
or  shall  register  fraudulently,  shall  be  punished  as  for  a  misdemeanor.  In 
prosecutions  under  this  section,  the  burden  shall  be  upon  the  defendant  to 
show  his  authority. 

Acts  1880-1,  p.  186.     1895,  p.  63. 
§  1730,  C.  C. 


Indictment  containing  necessary  allega- 
tions under  this  section  and  necessary 
exceptions  under  Civil  Code,  section 
1729,  valid.     122/175  (50  S.  E.  64). 

Owner  of  drug  store  not  required  to  be 
licensed  druggist  or  pharmacist,  pro- 
vided his  drugs  and  medicines  are  sold 
or  compounded,  as  case  may  be,  ei- 
ther by  one  who  has  been  licensed  or 


by  assistant  under  supervision  of  li- 
censed druggist.  But  even  though 
manager  of  drug  store  or  pharmacy 
be  licensed,  this  fact  will  not  author- 
ize sales  of  drugs  or  compounding  of 
prescriptions  by  partner  or  employee, 
where  manager  not  in  personal 
charge  of  business.  6  App.  804  (3) 
(65  S.  E.  814). 


§  461.  (§  481.)  Half  of  fine  paid  to  board  of  pharmacy.  One  half  of 
the  fines  collected  from  convictions  under  the  preceding  section  shall  be  paid 
to  the  board  of  pharmacy  to  defray  the  expenses  of  the  same,  and  as  compen- 
sation for  their  services. 

Acts  1880-1,  p.  186.     1889,  pp.  91,  92. 


ARTICLE  18. 

ffle«ral  Practice  of  Professions,  Carrying  on  Business,  and  Medical 

College  Diplomas. 
§  462.  (§  485.)  Practicing  medicine  or  surgery  illegally.    Any  per- 
SOn  who  shall  fail  to  register,  or  who  shall  practice  medicine  or  surgery,  in 
violation  of  the  provisions  of  the  Civil  Code  shall  be  guilty  of  a  misde- 
meanor. 

Act8  1894,  pp.  88,  89. 

5S  1682,  et  seq.,  and  1697  (a)  et  scq.,  C.  C. 
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Compensation:       Indictment      charging  county  in  which  he  resides  and  prac- 

unlawful  practice  of  medicine,  good  as  tices,     cannot     recover     for    services, 

against  general  demurrer,  without  al-  though   registered   in   another   county 

leging    accused    received    or    intended  from   which   he  removed.     121/63,   64 

to  receive  compensation.     112/338  (37  (48  S.  E.  686). 

S.  E.  361).  Indictment    need    not    negative    evren- 

County,    indictment    alleging    that    de-  tions  named  in  section  1686  of  Civil 

fendant   practiced    medicine    in,    with-  Code,  as  they  are  matters  of  defense, 

out  registering  is   fatally   defective   if  8   App.   411    (2)    (69   S.   E.   315).     See 

it  fails  to  allege  that  county  in  which  Compensation,   County, 

he  so  practiced  is  county  in  which  he  Magic  healer  is  not  a  physician.    4  App. 

resides.    8  App.  411  (1)  (69  S.  E.  315).  293   (61  S.   E.  546). 
Physician  who  has  not  registered  in 

§  462  (a).  Penalty  for  violations  of  law  creating  State  board  of 
medical  examiners.  [Any  person  guilty  of  practicing  medicine  in  this  State 
without  complying  with  the  provisions  of  sections  1697(a)  to  1697(n)  of  the 
Civil  Code,  or  any  person  who  shall  violate  the  provisions  of  said  sections 
shall  be  deemed  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall 
be  punished  as  for  a  misdemeanor  according  to  section  1065  of  this 
Code.  Any  person  presenting  or  attempting  to  file  as  his  own  the  diploma 
or  certificate  or  credentials  of  another,  or  who  shall  give  false  or  forged 
evidence  of  any  kind  to  the  board  or  any  member  thereof  in  connection 
with  an  application  for  a  license  to  practice  medicine  or  shall  practice  medi- 
cine under  a  false  or  assumed  name  or  shall  falsely  impersonate  another 
practitioner  of  a  like  or  different  name  shall  be  deemed  guilty  of  a  felony  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  $500.00 
or  more  than  $1,000.00  or  by  a  term  of  from  two  to  five  years  in  the  peni- 
tentiary of  this  State  subject  to  the  provisions  of  section  1062  of  this  Code.] 

Acts  1913,  pp.  101,  109. 

§  463.  (§  486.)  Diplomas  by  medical  colleges.  If  the  faculty  or  offi- 
cers of  any  medical  college  shall  grant  or  issue  a  diploma  to  any  student  of 
medicine  or  other  person,  unless  said  student  or  other  person  shall  have  at- 
tended two  or  more  full  courses  of  study  in  some  regularly  chartered  medical 
college  in  good  standing,  and  shall  have  submitted  to  and  passed  a  creditable 
examination  by  the  faculty  or  professors  of  said  college  upon  all  the  branches 
usually  taught  in  medical  colleges,  they  shall  be  punished  as  for  a  misde- 
meanor. The  fine,  when  collected,  shall  be  paid  into  the  State  treasury,  to 
be  used  for  educational  purposes  only.  Nothing  in  this  section  shall  prevent 
a  medical  college  from  graduating  a  student  who  has  taken  two  courses  of 
lectures,  if  he  was  not  absent  more  than  one  fourth  of  the  term  or  course. 

Acts  1880-1,  p.  99.     1884-5,  p.  62.     1895,  p.  63. 

§  464.  (§  487.)  Judges  shall  give. this  in  charge.  It  shall  be  the  duty 
of  judges  of  the  superior  courts,  in  counties  where  medical  colleges  are  lo- 
cated, to  give  the  preceding  section  in  charge  to  grand  juries,  whose  duty  it 
shall  be  to  see  that  the  same  be  enforced. 

Acts  1880-1,  p.  99.     1884-5,  p.  62. 
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§  465.  Soft  drinks,  returns  showing  receipts.  Whoever  shall  violate 
section  957  of  the  Civil  Code,  on  the  subject  of  soft  drinks,  by  failing  to 
make  the  returns  as  to  gross  receipts  as  required  by  said  section,  shall  be 
guilty  of  a  misdemeanor. 

Acts  1909,  pp.  36,  51. 

§  466.  Soft  drinks,  carrying  on  business  after  failure  to  pay  tax. 

Whoever  shall  violate  section  957  of  the  Civil  Code,  by  carrying  on  a  busi- 
ness specified  in  said  section  after  failure  to  pay  the  tax  therein  mentioned, 
shall  be  guilty  of  a  misdemeanor. 
Acts  1909,  pp.  36,  52. 

§  467.  Regulations  as  to  mowing-machines,  etc.  Any  person  who 
shall  violate  the  provisions  of  section  973  of  the  Civil  Code,  on  the  subject 
of  mowing  and  other  machines,  shall  be  guilty  of  a  misdemeanor. 

Acts  ,1909,  pp.  36,  57. 

§  468.  Sewing-machines,  regulations  as  to.  Any  one  who  shall  vio- 
late section  976  of  the  Civil  Code,  on  the  subject  of  sewing-machines,  shall 
be  guilty  of  a  misdemeanor. 

Acts  1909,  pp.  36,  61. 

Burden  on  State  to  show  machines  manufacturing  them  had  not  paid  tax. 
dealt  in  by  merchant  were  of  manu-  89/639  (2)  (15  S.  E.  840),  645  (15  S. 
facture  designated  and  that  company       E.  842). 

§  469.  Registration  of  business  and  payment  of  tax.  Any  person 
who  fails  to  register  or  pay  the  special  tax  mentioned  in  section  978  of  the 
Civil  Code  shall  be  guilty  of  a  misdemeanor,  and  shall  be  fined  not  less  than 
double  the  tax,  or  be  imprisoned  as  prescribed  in  section  1065  of  this  Code, 
or  both,  in  the  discretion  of  the  court.  One  half  of  the  fine  shall  be  applied 
to  the  payment  of  the  tax,  and  the  other  to  the  fund  of  fines  and  forfeitures 
for  the  use  of  the  officers  of  the  court. 

Acts  1909,  pp.  36,  61. 

Indictment   charging   violation    of   Tax  age,  as  Act  penalizes  either  the  fail- 
Act  in  failing  to  register  business  and  ure   to  register  or,  after  having  reg- 
in  failing  to  pay  tax  (Acts  1907,  pp.  istered,  the  failure  to  pay  tax.    8  App. 
29>  36,  §  2,  par.  18  and  §  5),  portion  731   (70  S.  E.  101). 
charging  failure   to  pay   tax   surplus- 

§  470.  Osteopathy,  fraudulently  practicing.  Any  person  who  shall 
Practice,  or  pretend  to  practice,  or  use  the  science  or  system  of  osteopathy  in 
treating  diseases  of  the  human  body,  by  fraud  or  misrepresentation ;  or  any 
person  who  shall  buy,  sell,  or  fraudulently  obtain  any  diploma,  license,  record, 
cr  registration  to  practice  osteopathy,  illegally  obtained  or  signed,  or  issued 
unlawfully  or  under  fraudulent  representations;  or  who  shall  use  any  of 
*e  forms,  or  letters,  "Osteopathy,"  "Osteopath,"  "Osteopathist,"  "Diplomate 
»  Osteopathy,"  "D.  O.,"  "D.  Sc.  O.,"  "Osteopathic  Physician,"  "Doctor  of 
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Osteopathy,"  or  any  other  title  or  letters,  either  alone  or  with  other  qualifying 
words  or  phrases,  under  such  circumstances  as  to  induce  the  belief  that  the 
person  who  uses  such  term  or  terms  is  engaged  in  the  practice  of  osteopathy, 
without  having  complied  with  the  provisions  of  the  Civil  Code,  on  the  sub- 
ject of  osteopathy,  shall  be  guilty  of  a  misdemeanor. 

Acts  1909,  p.  123. 
§  1732,  C.  C. 

§  471.  Dentist,  professional  misbehavior.  Any  dentist  who  shall  be 
guilty  of  cruelty,  incapacity,  unskil fulness,  gross  negligence,  indecent  conduct 
toward  patients,  or  any  such  professional  misbehavior,  or  show  unfitness 
upon  the  part  of  the  dentist  to  practice,  shall  be  guilty  of  a  misdemeanor, 
and  his  license  to  practice  dentistry  shall  be  revoked  by  the  Board  of  Dental 
Examiners. 

Acts  1897,  p.  119. 
§  1748,  C.  C. 

§  472.  Illegal  practice.  Any  person  who,  in  violation  of  the  provisions 
of  the  Civil.  Code,  shall  practice  or  attempt  to  practice  dentistry  shall  be 
guilty  of  a  misdemeanor:  Provided,  that  this  section  shall  not  be  so  con- 
strued as  to  prevent  any  person  from  extracting  teeth  without  fee  or  re- 
ward. , 

Acts  1897,  p.  119. 

§§  1746,  1753,  C.  C. 

Act  of  1897  applies  only  to  persons  not  expressed  in  title.     117/1   (1)    (43   S. 

engaged    in     practice    of  dentistry  at  E.  368). 

time  Act  passed.    114/96  (1)  (39  S.  E.  Burden     of     showing    authority,     after 

866).    Act  of  1897  not  violative  of  con-  State   shows   that   defendant   has   en- 

stitutional    provisions    that    act    shall  gaged  in  practice  of  dentistry,  is  upon 

not    contain    more    than    one    subject  accused.    117/1,  3  (43  S.  E.  368).     See 

matter,  or  matter  different  from  that  §  489,  Penal  Code  of  1895. 

§  473.  False  statement  before  board  of  dental  examiners.     Any 

dentist  or  other  person  who  shall  at  any  hearing  before  the  Board  of  Dental 
Examiners,  either  by  himself  or  by  his  procurement,  make  any  false  state- 
ment or  misrepresentation  with  intent  to  deceive  or  mislead  said  board,  shall 
be  guilty  of  a  misdemeanor,  and  such  dentist's  license  shall  be  revoked  by 
the  board. 

Acts  1897,  p.  119. 

§  1742,  C.  C. 

§  474.  Professional  nursing.  Any  person  who  shall  violate  section  1708 
of  the  Civil  Code,  on  the  subject  of  professional  nursing,  shall  be  guilty  of  a 
misdemeanor. 

Acts  1907,  p.  117. 

§  475.  Veterinarian,  practicing  illegally.  Whoever  shall  violate  or  aid 
in  violating  any  of  the  provisions  of  the  Civil  Code,  on  the  subject  of  the 
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Board  of  Veterinary  Examiners,  shall  be  guilty  of  a  misdemeanor. 

Acts  1908,  p.  88. 
§§  2057-2064,  C.  C. 

§  476.  Profession,  practicing  without  paying  special  tax.  It  shall  be 
unlawful  for  any  person  in  this  State  to  practice  the  profession  of  law,  medi- 
cine, or  dentistry,  or  any  other  profession  upon  which  a  special  tax  is  levied 
by  the  State,  and  charge  for  the  same,  without  paying  said  special  tax.  If  a 
nulla  bona  entry  has,  by  proper  authority,  been  entered  upon  an  execution 
issued  by  the  tax-collector  of  any  county  of  the  State  against  any  person 
for  said  special  tax,  and  such  person  has  thereafter  engaged  in  the  practice 
of  any  or  all  of  said  professions  and  charged  for  the  same,  he  shall  be  guilty 
of  a  misdemeanor. 

Acts  1896,  p.  37. 

§  476  (a).  Regulation  of  occupation  of  barbers.     [If  any  person  not 

lawfully  entitled  to  a  certificate  of  registration  under  sections  1754  (a)- 

1754(n)  of  the  Civil  Code  shall  practice  the  occupation  of  a  barber,  or  if 

any  such  person  shall  endeavor  to  learn  the  trade  of  the  barber  by  practicing 

the  same  under  the  instructions  of  a  barber  or  other  person,  other  than  as 

provided  in  said  sections,  or  if  any  such  person  shall  instruct  or  attempt  to 

instruct  any  person  in  such  trade ;  or  if  any  proprietor  of  or  person  in  control 

of  or  operating  any  barber  shop  shall  knowingly  employ  for  the  purpose  of 

practicing  such  occupation  any  barber  not  registered  under  the  provisions  of 

said  sections  of  the  Civil  Code,  or  if  any  person  shall  instruct,  or  attempt  to 

instruct  in  such  trade,  any  person  not  registered  under  the  provisions  of  said 

sections;  or  if  any  person  shall  falsely  or  fraudulently  pretend  to  be  qualified 

under  said  sections  to  practice  or  learn  such  trade  or  occupation,  he  shall  be 

guilty  of  a  misdemeanor  and  be  punished  by  a  fine  not  less  than  ten  dollars, 

or  more  than  fifty  dollars  or  imprisonment  in  the  county  jail  of  not  less  than 

five  nor  more  than  thirty  days.] 

Acts  1914,  pp.  75,  80. 


ARTICLE  19. 


Asportation  and  Purchase  of  Second-hand  Clothing,  Infested  Plants, 
Mexican  Boll  Weevil,  Etc. 

§  477.  (§  490.)  Importation  and  purchase  of  second-hand  clothing. 
ft  any  person  shall  bring  into  this  State  for  sale,  or  shall  buy,  barter, 
°r  receive  for  the  purpose  of  selling,  any  such  second-hand  or  cast-off  cloth- 
ing, he  shall  be  punished  as  for  a  misdemeanor. 

Acts  1884-5,  p.  137.     1895,  p.  63. 

^Ported      second-hand      or      cast-off       (1)  (53  S.  E.  589). 
clothing  only  is  referred  to.     125/109 
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Importation  and  purchase  of  second-hand  clothing,  infested  plants,  etc. 

§  478.  (§  491.)  Exception.  The  foregoing  section  shall  not  apply  to  sec- 
ond-hand clothing  which  shall  be  accompanied  by  a  certificate  from  the 
proper  officer  of  the  board  of  health  of  the  place  from  which  such  clothing 
may  have  been  shipped,  stating  that  it  has  been  properly  disinfected,  that 
there  is  no  danger  from  it  of  spreading  contagious  diseases,  and  giving  the 
character  and  number  of  garments  and  the  date  when  they  were  disinfected, 
which  certificate  shall  be  recorded  in  the  clerk's  office  of  the  superior  court 
of  the  county  where  the  clothing  is  offered  for  sale  and  before  the  offer  is 
made. 

Acts   1884-5,  p.  137. 

Cited.     125/110-112  (53  S.   E.  589). 

§  479.  Unlawful  to  ship  trees,  etc.,  without  inspection.  If  any 
grower,  nurseryman,  or  corporation  shall  ship  within  this  State  any  article 
mentioned  in  section  2128  of  the  Civil  Code,  in  violation  of  said  section,  it 
shall  be  a  misdemeanor. 

Acts  1898,  p.  94. 

§  480.  Shipping  trees,  etc.,  before  filing  certificate  of  inspection. 

Any  person  who  shall  violate  section  2130  of  the  Civil  Code,  which  relates 
to  the  shipment  of  trees,  shall  be  guilty  of  a  misdemeanor. 
Acts  1898,  p.  94. 

§  481.  Articles  known  to  be  infested.  If  any  person  shall  offer  for 
sale,  sell,  give  away,  or  transport  plants,  scions,  buds,  trees,  shrubs,  vines, 
or  other  plants,  tubers,  roots,  cuttings,  bulbs,  known  to  be  infested  witb 
dangerously  injurious  insects  or  plant  diseases,  he  shall  be  guilty  of  a  mis- 
demeanor. 

Acts  1898,  p.  94. 

§  482.  Obstructing  board  of  control,  its  agents  or  employees.    Any 

person  who  shall  obstruct  or  hinder  the  board  of  control  or  their  agents  in 
the  discharge  of  the  duties  imposed  on  them  by  sections  2126  and  2138,  of 
the  Civil  Code,  shall  be  guilty  of  a  misdemeanor. 
Acts  1898,  p.  94. 

§  483.  Mexican  boll  weevil,  inspection,  etc.  Any  person  who  shall 
violate  section  2134  or  section  2135  of  the  Civil  Code,  relating  to  the  Mexi- 
can boll  weevil,  shall  be  guilty  of  a  misdemeanor. 

Acts  1904,  p.  19. 
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Carcasses  of  animals.    Turpentine  boxes.    Drainage. 

ARTICLE  20. 

Putting  Carcasses  of  Animals  in  Streams,  and  Failing  to  Bury  Dead 
Animals  and  Decaying  Matter. 

§  484.  (§  492.)  Carcasses  of  animals,  how  placed  or  buried.    If  any 

person  shall  place  the  carcass  of  a  horse,  cow,  sheep,  goat,  dog,  or  other 
animal  in  any  stream  or  road,  street,  lane,  or  alley,  or  shall  place  any  such 
carcass  upon  the  premises  of  another  without  burying  it  so  deep  as  to  pre- 
vent all  stench  therefrom,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1890-1,  p.  242.     1908,  p.  41. 

§  485.  (§  493.)  Owner  must  bury  dead  animals  and  fowls.  If  a  do- 
mestic animal  or  domestic  fowl  should  die  without  the  corporate  limits  of  a 
town  or  city  of  this  State,  and  the  owner  thereof  shall  fail  or  refuse  to  bury 
the  carcass,  deep  enough  to  prevent  stench  therefrom,  within  three  hours 
after  notice  of  the  death  and  the  locatiqn  of  the  carcass,  he  shall  be  guilty 
of  a  misdemeanor.  The  carcass  of  such  animal  may,  within  three  hours 
after  such  notice,  be  removed  and  at  once  manufactured  into  fertilizers. 

Acts  1895,  p.  86. 

§  486.  (§  494.)  Owner  must  bury  stale  or  decaying  matter.  If  the 
owner  of  stale  or  decaying  vegetable  or  animal  matter,  situated  within  this 
State  and  without  the  corporate  limits  of  a  town  or  city,  shall  fail  or  refuse 
to  bury  it,  so  deep  as  to  prevent  any  stench  therefrom,  within  three  hours 
after  notice  that  it  has  become  offensive  to  the  smell  or  dangerous  to  health, 
he  shall  be  guilty  of  a  misdemeanor. 

Acts  1895,  p.  86. 

§  487.  (§  495.)  In  what  counties  of  force.  The  provisions  of  the  two 
preceding  sections  shall  be  of  force  only  in  counties  in  which  there  then  is 
a  city  of  one  thousand  or  more  inhabitants,  according  to  the  last  Federal 
census,  and  shall  only  apply  where  the  dead  animal  is  within  two  miles  of 
the  residence  of  the  owner  thereof. 

Acts  1895,  p.  86.     1905,  p.  85. 


ARTICLE  21. 

Turpentine  Boxes,  and  Drainage  Canals. 

§  488.  (§  496.)  Time  for  cutting  turpentine  boxes.  Any  person  who 
shall  cut  turpentine  boxes  at  any  other  season  of  the  year  than  from  the 
fifteenth  of  November  to  the  fifteenth  of  March,  on  his  own  land  or  the  land 
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Furnishing  cigarettes  to  minors. 

of  another,  shall  be  guilty  of  a  misdemeanor.    The  fine  shall  be  paid  over 
to  the  county  treasurer. 

Acts  1887,  p.  103.     1889,  p.  150. 

Lease  providing  trees  be  boxed  during        tion  with  this  section.     129/590  (1-b) 
season  of  1906,  construed  in  connec-        (59  S.  E.  433). 

§  489.  Landowner  failing  to  comply  with  drainage  order.  Any  land- 
owner who  fails  to  comply  with  section  438  of  the  Civil  Code,  on  the  subject 
of  drainage,  shall  be  guilty  of  a  misdemeanor. 

Acts  1909,  p.  178. 

§  490.  Interfering  with  drainage  canals.  Any  person  who  shall  in- 
jure, obstruct,  or  otherwise  interfere  with  drainage  canals,  public  drains,  or 
ditches  or  any  part  thereof,  mentioned  in  section  438  of  the  Civil  Code,  shall 
be  guilty  of  a  misdemeanor. 

Acts  1909,  p.  178. 

§  490  (a).  Obstructing  drainage  system.  [Any  person  who  shall  in- 
jure or  damage,  or  obstruct,  or  build  any  bridge,  fence  or  flood  gate  in  such 
a  way  as  to  injure  or  damage  any  levee,  ditch,  drain  or  watercourse  con- 
structed or  improved  under  the  provisions  of  sections  439  (a)-439  (oo), 
inclusive,  of  the  Civil  Code,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  may  be  fined  in  any  sum  not  -exceeding  twice  the  damage 
or  injury  done  or  caused.] 
Acts  1911,  pp.  108,  126. 


ARTICLE  22. 

Furnishing  Cigarettes  to  Minors. 

§  491.  (§  497.)  Furnishing  cigarettes  to  minors.  If  any  person,  by 
himself,  agent,  or  in  any  other  way,  shall  furnish  a  minor  with  cigarettes, 
cigarette  tobacco,  cigarette  paper,  or  any  substitute  therefor,  he  shall  be 
guilty  of  a  misdemeanor. 

Acts  1889,  pp.  149,  154. 

Cited.    10  App.  128,  130  (72  S.  E.  927).  defense    of    accused    that    cigarettes 

Charge  stating  law  of  this  section  ac-  were  sold  to  minor  in  his  absence,  by 

curately,    no    request    being   made    to  employee,  against  his  positive  instruc- 

charge    on    any    special    defense,    not  tions.     120/175   (47  S.  E.  562). 
open   to   objection   that   it  eliminated 
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Contagious  diseases.    Quarantine.    Sanitary  regulations.    Vital  statistics. 


ARTICLE  23. 

Contagious  Diseases.     Quarantine.     Sanitary    Regulations.      Vital 

Statistics. 

§  492.  (§  498.)  Proclamation  of  Governor  as  to  contagious  diseases. 
The  Governor  may,  by  proclamation,  whenever  he  shall  deem  it  necessary, 
give  such  orders  to  prevent  the  spread  of  contagious  or  infectious  diseases 
within  the  State,  and  make  such  appointments  and  regulations  concerning 
the  same,  as  shall  by  him  be  deemed  proper,  and  be  stated  in  such  procla- 
mation, and  any  person  violating  such  orders  or  regulations  may  be  punished 
as  for  a  misdemeanor. 

Acts  1895,  p.  63. 

§  493.  (§  499.)  Persons  concealing  smallpox.  Any  physician  or 
other  person  who  shall  conceal  a  case  of  smallpox,  or  varioloid,  or  any  modi- 
fication of  the  same,  within  any  incorporated  city,  town,  or  in  any  county,  by 
not  giving  immediate  notice  thereof  to  the  mayor,  intendant,  or  health  offi- 
cer, or  ordinary,  shall  be  punished  as  for  a  misdemeanor. 

Acts  1895,  p.  63. 

§  494.  (§  500.)  Spreading  smallpox.  Any  physician,  surgeon,  or 
other  person,  willfully  endeavoring  to  spread  the  smallpox,  without  inocu- 
lation, or  by  inoculation  with  matter  of  the  smallpox,  or  using  any  other  in- 
oculation than  that  called  vaccination,  unless  by  special  commission  or  au- 
thority from  the  court  of  ordinary  of  the  county  where  the  smallpox  shall 
make  its  appearance,  shall  be  guilty  of  a  misdemeanor. 

§  495.  (§  501.)  Quarantine,  how  prescribed  and  regulated.     The 
corporate  authorities  of  a  town  or  city  may  prescribe  the  quarantine  to  be 
observed  by  all  vessels  arriving  within  the  harbor  or  vicinity  of  such  town 
or  city,  and  regulations  therefor,  not  contrary  to  law ;  and  such  regulations 
may  extend  to  all  persons,  goods,  and  effects  arriving  in  such  vessels,  and 
to  all  persons  going  on  board  of  the  same.    Any  person  violating  such  regu- 
lations, after  personal  notice,  or  after  other  notice  thereof,  given  for  five 
days  in  such  manner  as  may  be  prescribed  by  such  corporate  authorities, 
or,  in  the  absence  of  any  mode  so  prescribed,  by  notice  of  such  regulation 
for  five  days  in  some  newspaper  ki  such  town  or  city,  or,  where  there  is  no 
newspaper,  by  notice  posted  up  at  some  public  place  in  such  town  or  city 
for  the  same  length  of  time,  shall  be  guilty  of  a  misdemeanor:     Provided, 
nothing  herein  contained  shall  prevent  the  infliction,  by  the  corporate  authori- 
ties having  power  to  pass  ordinances  or  by-laws,  of  such  other  penalty,  not 
exceeding  one  hundred  dollars  fine,  in  lieu  of  the  penalty  first  above  named, 
as  may  be  prescribed  in  such  ordinance  or  by-law. 
Cobb,  368.    Acts  1895,  p.  63. 
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Contagious  diseases.    Quarantine.    Sanitary  regulations.    Vital  statistics. 

% — . . 

§  496.  (§  502.)  Vessels  may  be  removed   to  quarantine    grounds. 

The  health  officer  or  visiting  physician  of  such  town  or  city  may,  under  the 
direction  of  the  corporate  authorities,  cause  any  vessel  arriving  therein,  or 
in  the  vicinity,  if  the  vessel  or  cargo  is  in  his  opinion  so  foul  or  infected  as 
to  endanger  the  public  health,  to  be  removed  to  the  quarantine  ground  or 
other  proper  place  to  be  inspected;  and  any  master,  seaman,  or  passenger 
belonging  to  a  vessel  supposed  to  have  any  infection  on  board,  or  from  a 
port  where  any  dangerous  infectious  disease  prevails,  refusing  to  answer  on 
oath  such  inquiries  as  may  be  made  by  any  health  officer,  relating  to  any  in- 
fection or  disease,  shall  be  guilty  of  a  misdemeanor. 

Acts  1895,  p.  63. 

§  497.  (§  503.)  Master  of  vessel  must  deliver  bill  of  health,  etc. 

The  master  of  any  vessel  ordered  to  perform  quarantine  shall  deliver,  to 
the  officer  appointed  to  see  it  performed,  his  bill  of  health  and  manifest, 
log-book  and  journal ;  if  he  fails  to  do  so,  or  to  repair  in  proper  time,  after 
notice,  to  the  quarantine  ground,  or  shall  depart  thence  without  authority, 
he  shall  be  punished  as  for  a  misdemeanor. 

Acts  1895,  p.  63. 

§  498.  (§  504.)  Inland  travelers  compelled  to  perform  quarantine. 

Any  person  coming  into  town  or  city  by  land,  from  a  place  infected  with  a 
contagious  disease,  may  be  compelled  to  perform  quarantine  by  the  health 
officer,  under  the  direction  of  the  corporate  authorities,  and  restrained  from 
traveling  until  discharged;  and  any  person  thus  restrained,  traveling  before 
he  is  discharged,  may  be  punished  as  for  a  misdemeanor. 
Acts  1895,  p.  63. 

§  499.  (§  505.)  Duty  of  pilots  before  entering  on  board  of  vessels. 

It  shall  be  the  duty  of  any  pilot,  before  entering  on  board  of  any  vessel,  to 
make  strict  inquiry  of  every  master  or  commander  of  the  same  as  to  the 
state  of  health  in  such  vessel,  and  in  case  it  be  found  that  any  malignant, 
contagious,  or  infectious  disease  is  on  board  such  vessel,  and  such  pilot 
shall  enter  therein,  he  shall  be  punished  as  for  a  misdemeanor,  and  removed 
from  office;  and  any  such  master  or  commander  refusing  to  answer  any  such 
reasonable  inquiry,  or  giving  false  information  in  answer,  shall  be  guilty  of 
a  misdemeanor. 

§  500.  (§  506.)  Persons  on  board  of  vessel  shall  observe  quaran- 
tine. If  any  person  on  board  such  ship  or  vessel  in  which  such  disease 
shall  exist,  or  whilst  such  ship  or  vessel  is  performing  quarantine,  shall 
come,  or  be  permitted  to  come,  on  shore  or  land  from  such  vessel,  without 
permission  from  the  proper  authority,  he  shall  be  guilty  of  a  misdemeanor; 
and  any  person  going  on  board  such  vessel   (except  the  health  officer  or 
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visiting  physician),  and  returning  without  such  permission,  shall  be  liable 
to  the  same  penalty. 
Acts  1895,  p.  63. 

§  501.  (§  507.)  Violation  of  quarantine.  Any  person  who  shall  come 
into  this  State,  by  land  or  water,  from  any  place  infected  with  a  contagious 
disease,  and  in  violation  of  quarantine  regulations,  shall  be  indicted  in  any 
county  in  which  he  may  be  found,  and  shall  be  punished  as  for  a  misde- 
meanor. 

Acts  1865-6,  p.  233. 

§  502.  Violating  county  health  regulations.  Any  person  who  shall 
violate  any  one  or  more  of  the  sanitary  rules  and  regulations  by  county  au- 
thorities, mentioned  in  sections  1670,  1671,  and  1672  of  the  Civil  Code, 
after  being  personally  served  with  a  written  or  printed  copy  of  the  same, 
shall  be  guilty  of  a  misdemeanor. 

Acts  1901,  p.  61. 

§  503.  Violation  of  sanitary  rules  in  certain  counties.  Any  person 
who  shall  violate  any  sanitary  regulation  promulgated  under  sections  1674 
and  1675  of  the  Civil  Code,  shall  be  punished  by  a  fine  not  to  exceed  one 
hundred  dollars,  or  by  imprisonment  and  labor  at  some  public  work  where 
a  chain-gang  is  not  employed,  not  to  exceed  ninety  days,  by  either  or  both 
of  such  punishments,  in  the  discretion  of  the  court.  All  sums  for  fines, 
forfeitures,  or  otherwise  paid  to  any  officer  or  court  by  any  person  charged 
or  convicted  hereunder  shall  be  paid  into  the  county  treasury  to  the  credit 
of  the  sanitation  account  of  said  county. 

Acts  1909,  p.  135. 

§  503  (a).  Penalty  for  violations  of  vital  statistics  law.  [Any  per- 
son, who  for  himself  or  for  an  officer,  agent,  or  employee  of  any  person,  or 
of  any  corporation  or  partnership,  (a)  shall  inter,  cremate,  or  otherwise 
finally  dispose  of  a  dead  body  of  a  human  being,  or  permit  the  same  to  be 
done,  or  shall  remove  such  body  from  the  primary  registration  district  in 
which  the  death  occurred  or  the  body  was  found,  without  the  authority  of  a 
burial  or  removal  permit  issued  by  the  local  registrar  of  the  district  in  which 
the  death  occurred  or  in  which  the  body  was  found ;  or  (b)  shall  refuse  or 
fail  to  furnish  correctly  any  information  in  his  possession,  or  shall  furnish 
false  information  affecting  any  certificate  or  record,  required  by  sections 
1676(m)-1676(mm)  of  the  Civil  Code;  or  (c)  shall  willfully  alter,  other- 
wise than  is  provided  by  section  1676(ee)  of  the  Civil  Code,  or  shall  falsify 
any  certificate  of  birth  or  death,  or  any  record  established  by  said  sections 
1676(m)-1676(mm)  of  the  Civil  Code;  or  (d)  being  required  by  said  sec- 
tions to  fill  out  a  certificate  of  birth  or  death  and  file  the  same  with  the  local 
registrar,  or  deliver  it,  upon  request,  to  any  person  charged  with  the  duty 

6  Ga  Code— 21 
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The  public  safety. 

of  filing  the  same,  shall  fail,  neglect,  or  refuse  to  perform  such  duty  in  the 
manner  required  by  such  sections;  or  (e)  being  a  local  registrar,  deputy  regis- 
trar or  subregistrar,  shall  fail,  neglect,  or  refuse  to  perform  his  duty  as 
required  by  said  sections  of  the  Civil  Code  and  by  the  instructions  and  di- 
rection of  the  State  registrar  thereunder,  shall  be  deemed  guilty  of  a  mis- 
demeanor and,  upon  conviction  thereof  shall  for  the  first  offense  be  fined 
not  less  than  five  dollars,  nor  more  than  fifty  dollars,  and  for  each  subse- 
quent offense  not  less  than  ten  dollars  nor  more  than  one  hundred  dollars, 
or  be  imprisoned  in  the  county  jail  not  more  than  sixty  days,  or  be  both 
fined  and  imprisoned  in  the  discretion  of  the  court.] 

Acts  1914,  pp.  157,  172. 

§  503  (b).  Establishing  cemeteries,  hospitals,  and  similar  institu- 
tions without  authority.  [No  cemetery,  or  sanitorium,  or  hospital  or 
other  similar  institution  of  the  character  indicated  in  sections  1676  (nn)- 
1676  (qq),  of  the  Civil  Code,  shall  be  established  outside  of  the  corporate 
limits  of  any  town  or  city  in  the  counties  referred  to  in  said  sections  of  the 
Civil  Code,  without  the  permission  of  said  county  authority,  and  in  the 
event  any  may  be  so  established  without  obtaining  said  authority,  then  the 
parties  so  establishing  the  same  shall  be  guilty  of  a  misdemeanor.] 

Acts  1910,  p.  130. 

§  503  (c).  Violation  of  regulations  for  cemeteries,  hospitals  and 
similar  institutions.  [Should  any  cemetery,  sanitorium  or  hospital,  or 
other  similar  institution,  established  as  provided  in  sections  1676  (nn)- 
1676  (qq)  of  the  Civil  Code,  not  abide  the  regulations  provided  by  the  county 
authority,  the  .parties  guilty  of  such  violation  shall  be  guilty  of  a  misde- 
meanor,] 

Acts  1910,  p.  130. 

§  503  (d).  Establishing  cemeteries,  hospitals  and  similar  institu- 
tions in  adjoining  counties.  [Any  person  or  persons  establishing  ceme- 
teries, sanitoriums  or  hospitals  contrary  to  the  provisions  of  sections  1676  (rr) 
and  1676  (ss)  of  the  Civil  Code  shall  be  guilty  of  a  misdemeanor.] 

Acts  1911,  p.  200. 


ARTICLE  24. 

The  Public  Safety. 

§  504.  (§  508.)  Discharge  of  firearms  on  and  near  public  high- 
ways. If  any  person  shall,  between  dark  and  daylight,  willfully  and  wan- 
tonly fire  off  or  discharge  any  loaded  gun  or  pistol  on  a  public  highway,  and 
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within  fifty  yards  of  a  public  highway,  except  in  defense  of  person  or  prop- 
erty, or  on  his  own  premises,  he  shall  be  guilty  of  a  misdemeanor. 
Acts  1882-3,  p.  131. 

Exceptions     provided     in     this    section  or  pistol  between  dark  and  daylight; 

must  be  negatived  by  evidence  of  the  that  shooting  was  not  in  defense  of 

State.     1  App.  841  (2)    (58  S.  E.  57).  person  or  property;  and,  unless  such 

That  shooting  not  done  in  defense  of  firing    was    on    public    highway,    that 

person  or  property,  must  be  alleged  such   firing  within   fifty  yards  of  the 

and    proved.      119/121    (2)    (45    S.    E.  public   highway   was   not    on    defend- 

1002).  ant's    land.      1    App.    841    (2)    (58    S. 

Person,  meaning  of,  as  used  in  this  sec-  E.  57). 

tion.     125/248  (54  S.  E.  192).  Road  is,  prima  facie,  "public  highway," 

Premises  of  another,  discharge  of  fire-  where     undisputed     evidence     shows 

arms  on,    with    his    consent,    no   de-  that   "it  was   a   public   road   used   by 

fense.     119/121  (1)  (45  S.  E.  1002).  the  public."    7  App.  821  (68  S.  E.  271). 

Proof  must  show  that  accused  shot  gun 

§  505.  (§  509.)  Hotel  keepers,  etc.,  on  beaches,  required  to  keep 
lifeboats,  etc.     The  proprietor  or  keeper  of  every  hotel,  boarding-house, 
or  other  public  house  or  bath  house  on  the  seacoast,  where  the  public  may 
resort  for  purposes  of  surf  bathing,  shall  at  all  times,  during  the  surf-bathing 
season,  keep  and  maintain  at  their  respective  establishments,  in  full  view  and 
accessible  to  bathers  and  guests  of  such  house,  a  suitable  and  seaworthy  life- 
boat or  liferaft,  fully  equipped  with  oars,  oarlocks,  life  preservers,  and  life- 
ropes,  and  mounted  upon  a  proper  wheeled  carriage,  which  boat  or  raft  and 
appliances  shall  be  kept  at  all  times  ready  for  instant  use,  in  case  of  emergen- 
cies to  bathers  requiring  the  use  thereof ;  and  in  default  of  complying  with 
the  provisions  of  this  section,  such  proprietor  or  keeper  shall  be  guilty  of  a 
misdemeanor,  and  in  addition  to  the  penalty  for  such  offense,  he  shall  not 
have  the  right  to  collect  any  charge  or  debt  from  any  guest  of  such  house, 
the  consideration  of  which  is  board,  lodging,  or  other  service  rendered  such 
guest  during  the  surf -bathing  season  by  the  proprietor  or  keeper. 
Acts  1890-1,  p.  228, 

§  506.  Surf  bathers,  protection  of,  by  life  savers.  The  proprietor  or 
keeper  of  a  hotel,  boarding  house,  or  other  public  house  or  bath  house  on 
the  seacoast,  to  which  the  public  may  resort  for  purposes  of  surf  bathing, 
shall  at  all  times,  during  the  surf-bathing  season,  keep  an  expert  swimmer  at- 
tired in  a  bathing  suit,  said  bathing  suit  to  be  a  bright  solid  red,  the  shirt 
of  which  shall  have  on  the  breast  thereof,  in  large  white  letters,  the  words, 
"Life  Saver."  And  "such  expert  swimmer  shall  have  on  at  all  times,  while 
on  duty  a  leather  harness  arranged  as  follows :  A  belt  around  the  chest  con- 
nected with  straps  over  shoulders,  said  shoulder  straps  to  be  joined  at 
shoulder  blades.  At  the  back  of  neck-center  to  be  an  iron  ring,  about  which 
shall  be  attached  a  lifeline  one  fourth  of  an  inch  in  diameter,  and  not  less 
than  two  hundred  feet  in  length,  and  said  expert  swimmer  shall  at  all  times 
patrol  the  beach,  on  the  constant  lookout  for  any  one  who  may  require  as- 
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sistance,  and  shall  at  no  time  leave  the  beach  while  bathing  is  in  progress, 
and  shall,  so  far  as  is  practicable  and  in  his  power,  warn  all  bathers  of  the 
danger  attending  those  who  bathe  while  the  tide  is  running  out,  and  also  of 
the  danger  of  sloughs  or  gullies  on  the  beach,  and  shall  at  all  times  protect 
and  assist  any  bather  who  shall  need  assistance. 
Acts  1905,  p.  lis. 

§  507.  Other  duties  of  proprietor.  At  the  beginning  of  each  bathing 
season,  every  proprietor  of  any  hotel,  boarding  house,  house,  or  bath  house 
on  the  seacoasts,  or  any  other  person  or  persons  renting  bathing  suits  on  the 
seacoast,  shall  have  placed  in  boxes,  which  shall  not  be  more  than  one  hun- 
dred yards  apart,  a  reel  on  which  shall  be  wound  three  hundred  feet  of  rope 
not  less  than  one  fourth  of  an  inch  in  diameter,  and  said  rope  shall  have  at- 
tached to  one  end  of  the  line  a  cork  life  preserver  of  standard  manufacture, 
capable  of  supporting  on  the  water  not  less  than  two  persons  weighing  one 
hundred  and  fifty  pounds  each.  Said  boxes  shall  be  placed  at  a  point  not 
exceeding  ten  feet  from  high-water  mark,  and  shall  be  raised  not  more  than 
four  feet  from  the  beach,  and  on  each  box  shall  be  printed,  in  plain  letters, 
the  following  notice:  "Box  contains  lifeline  and  life  preserver,  to  be  used 
only  in  case  of  emergency.  Not  to  be  removed  or  tampered  with."  Any 
one  removing  or  tampering  with  lifeline  or  preserver,  except  for  the  purpose 
of  helping  persons  in  danger,  shall  be  guilty  of  a  misdemeanor.  * 

§  508.  Tide  flags.  When  the  tide  turns,  and  is  running  out,  a  red  flag, 
on  which  shall  be  written,  in  large  white  letters,  the  words,  "Tide  Running 
Out,"  shall  be  run  up  on  the  flag  pole,  which  said  flag  pole  shall  not  be  fur- 
ther than  ten  feet  from  high-water  mark,  and  in  plain  view  of  all  bathers. 

§  509.  Penalties.  Any  such  proprietor  of  a  hotel  or  boarding  house 
or  bath  house,  or  other  person  renting  bathing  suits,  who  fails  to  comply 
with  the  provisions  of  the  three  preceding  sections,  shall  .be  guilty  of  a  mis- 
demeanor, and  in  addition  thereto  shall  forfeit  the  right  to  collect  any  charge 
or  debt  from  any  guest  of  such  hotel  or  boarding  house  or  bath  house,  the 
consideration  of  which  is  boarding,  lodging,  or  other  service  rendered  such 
guest  during  such  surf-bathing  season  by  the  proprietor  or  keeper. 

§  510.  Removing  lifeline  or  preservers.  Any  person  moving  or  tam- 
pering with  the  lifeline  or  preservers  mentioned  in  section  507,  or  using  the 
same  except  for  the  purpose  of  relieving  persons  in  danger,  shall  be  guilty  of 
a  misdemeanor. 

§  511.  (§  510.)  Failure  to  comply  with  requirements  as  to  buildings 
more  than  two  stories  in  height.  If  the  owner  of  a  building  more  than 
two  stories  in  height  shall  fail  to  comply  with  the  requirements  of  the  Civil 
Code,  and,  after  receiving  the  notice  prescribed  in  the  Civil  Code,  shall  re- 
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fuse  or  neglect  to  make  the  alterations  specified  in  said  written  notice,  he 
shall  be  guilty  of  a  misdemeanor. 

Acts  1889,  pp.  168,  169.     1895,  p.  63. 
§§  3151-3154,   C.   C. 

§  512.  (§  511.)  Booking  or  shooting  at  or  in  cars.  Any  person  who 
shall  throw  a  rock  or  other  missile  at,  towards,  or  into  any  car  of  any 
passenger  train  upon  any  railroad  or  street  railroad,  or  shoot  any  gun,  pistol, 
or  firearms  of  any  kind  at,  towards,  or  into  any  such  car,  or  shoot,  while 
in  such  car,  any  gun,  pistol,  or  other  weapon  of  any  kind,  shall  be  punished 
by  confinement  in  the  penitentiary  from  one  to  five  years;  unless  the  jury 
trying  the  case  shall  recommend  the  prisoner  to  mercy,  in  which  event  he 
shall  be  punished  as  for  a  misdemeanor. 

Acts  1905,  p.  86.     1892,  p.  108. 


Assault  with  intent  to  murder,  "rocking 
a  passenger  train,"  under  this  section, 
as  shown  here,  not  support  charge 
of.    118/786  (45  S.  E.  597). 

Indictment  need  not  allege  that  the 
car  at  which  accused  is  alleged  to 
have   shot    or    thrown     belonged    to 


chartered  railroad  company.  123/499 
(2,  3)  (51  S.  E.  506).  Though  evi- 
dence shows  that  defendant  was  on 
steps  of  car,  at  time  of  shooting,  and 
indictment  charges  that  he  was  in  the 
car,  conviction  warranted.  8  App.  700 
(1)   (70  S.  E.  111). 


§  513.  (§  512.)  Wrecking,  or  attempting  to  wreck  trains,  cars,  etc. 

Any  person  who  shall,  by  any  device  whatever,  wreck,  or  attempt  to  wreck, 
a  railroad  train,  locomotive,  car,  coach,  or  vehicle  of  any  kind,  when  used 
or  run  on  any  railroad  track  for  the  purpose  of  travel  or  transportation,  or 
assist  or  advise  it  to  be  done,  shall  be  punished  with  confinement  in  the  peni- 
tentiary for  life,  unless  the  jury  trying  the  case  shall  recommend  the  prisoner 
to  mercy;  in  that  event  he  shall  be  punished  by  confinement  in  the  peniten- 
tiary for  not  less  than  five  nor  longer  than  ten  years.  If  the  conviction  is 
founded  solely  on  circumstantial  testimony,  the  presiding  judge,  without  the 
recommendation  of  the  jury,  may  in  his  discretion  sentence  the  prisoner  tc 
confinement  in  the  penitentiary  for  not  less  than  five  nor  longer  than  ten 
years. 

Acts  1884-5,  p.   131. 
§  1009. 


Ckarge  on  probative  value  of  circum- 
stantial evidence  not.  required  be- 
cause, in  addition  to  direct  evidence 
as  to  commission  of  offense  and  iden- 
tity of  accused  as  the  offender,  there 
were  also  circumstances  indicating 
guilt.     10  App.  67  (3)   (72  S.  E.  605). 

Charter:  This  section  applies  to  all 
railroads  whether  chartered  or  not. 
82/643  (9  S.  E.  676).  It  being  al- 
leged that  road  was  that  of  Southern 
Railway  Company,  and  it  not  being 
alleged  or    necessary    to    allege    that 


road  was  owned  or  operated  by  in- 
corporated company,  no  error  in  per- 
mitting State  to  show  by  parol  that 
road  was  in  fact  known  as  railroad  of 
Southern  Railway  Company,  and  it 
was  not  necessary  to  produce  charter 
of  company.  97/213  (22  S  E.  528). 
Testimony  that  Georgia  Railroad  was 
a  corporation  was  wholly  immaterial. 
10  App.  67  (2)   (72  S.  E.  605). 

Corporation:    See  Charter. 

Declaration  of  accused  subsequently  to 
wreck  as  to  where  tools  with  which 
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alleged  wreck  was  committed  were 
concealed,  admissible,  though  he 
claimed  at  time  to  have  derived  his 
information  from  another.  Also  his 
declaration  prior  to  wreck,  made 
while  discussing  another  wreck,  to 
effect  that  "he  was  going  to  have  a 
wreck  of  his  own  some  day,"  admis- 
sible.     102/6G0    (6)    (29    S.    E.   477). 

Indictment  sufficient.  10  App.  19  (1) 
(72  S.  E.  604).  Indictment  was  not 
duplicitous.  It  set  forth  offense  as 
denned  by  this  section,  and  did  not 
include  offense  as  defined  by  section 
522.  10  App.  67  (1)  (72  S.  E.  605); 
see  126/100  (1)  (54  S.  E.  805).  See 
Charter,  Intent,  Ownership. 

Intent  to  wreck  train  must  be  proved 
to  establish  attempt  to  wreck;  intent 
will  be  implied  where  wrecking  is  actu- 
ally accomplished  by  means  tending 
to  produce  such  a  disaster.  94/588  (21 
S.  E.  591),  distinguished  118/329 
(5)  (45  S.  E.  365).  Where  defendant's 
intention  was  to  wreck  train,  or 
merely  to  obstruct  track,  and,  there- 
fore, whether  he  should  have  been  in- 
dicted under  section  522  rather  than 
under  this  section,  is  question  of  fact 
for  jury,  and  may  be  determined  by 
circumstances  which  indicate  proba- 
ble result  of  his  act.  8  App.  53  (1) 
(68  S.  E.  515).  Intent  to  wreck  train 
sufficiently  shown  by  evidence  that 
defendant  placed  on  track  an  iron  bar, 
three  and  one-half  feet  long,  weighing 
twenty  pounds,  laying  small  end  on 
iron  rail  and  other  end  against  cross- 


tie,  a  few  moments  before  train  was 
due,  that  track  at  this  point  was  on 
an  embankment,  and  that  defendant 
then  went  across  into  a  field  and  hid 
behind  some  bushes.  10  App.  18  (3) 
(72  S.  E.  604). 

Motive,  on  question  of,  where  it  ap- 
peared that  defendant's  wife  was  on 
wrecked  train,  by  his  direction,  not 
error  to  admit  evidence  that  he  had 
become  enamored  of  another  female, 
and  had  made  to  her  a  proposition  of 
marriage,  which,  prior  thereto,  had 
been  rejected.  102/660  (7)  (29  S.  E. 
477). 

Obstruction  of  track:     See  Intent 

Ownership  of  track  need  not  be  proved, 
if  possession  of  it  consistently  with 
allegations  of  indictment  be  shown. 
10  App.  18  (2)  (72  S.  E.  604).  Indict- 
ment under  this  section  need  not  al- 
lege ownership  of  "railroad  train,  lo- 
comotive, car,  coach,  or  vehicle"  which 
was  being  used  on  track  when  it  was 
wrecked  or  attempted  to  be  wrecked, 
nor  is  it  necessary  to  allege  and  prove 
ownership  of  railroad  track.  Suffi- 
cient to  allege  and  prove  that  rail- 
road train,  locomotive,  car,  or  coach 
was  "passenger  car  No.  2  of  the  Geor- 
gia Railroad,  which  was  then  and 
there  being  used,  and  was  on  the  rail- 
road track  of  the  Georgia  Railroad 
for  purpose  of  travel  and  transporta- 
tion."    10  App.  67   (2)    (72  S.  E.  605). 

Parol  evidence:     See  Charter. 

Tools:    See  Declaration,  Intent 


§  514.  (§  513.)  Murder  if  death  ensues.  If  death  ensues  to  any  per- 
son from  the  acts  mentioned  in  the  preceding  section,  the  offender  shall  be 
guilty  of  murder. 

Acts  1884-5,  p.  131. 

Charge  on  law  of  murder,  as  expressed       this   section,   not   error.     102/660    (1) 
in    section    60,  in    case    arising  under  s    (29  S.  E.  477). 

§  515.  Shooting  on  excursion  trains  or  at  picnics.  If  any  person  shall 
fire  a  pistol,  gun,  or  other  firearm  on  any  excursion -train,  or  at  any  picnic, 
except  in  his  defense,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1897,  p.  96. 

§  516.  (§  514.)  Using  explosive  oils  on  passenger  cars  prohibited. 

Any  officer  or  employee  of  a  railroad  company,  who  shall  light  a  passenger 
car  in  which  passengers  are  being  transported,  by  burning  any  explosive  oil 
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in  lamps  or  otherwise,  or  shall  burn  such  oil  in  such  passenger  car;  or  any 
officer  having  charge  of  such  passenger  car,  who  shall  permit  such  burning 
of  explosive  oil,  shall  be  guilty  of  a  misdemeanor.  Any  such  officer  or  em- 
ployee may  be  indicted  in  any  county  through  which  such  passenger  car, 
lighted  in  violation  of  this  section,  shall  pass. 
Acts  1874,  p.  97.     1895,  p.  63. 

§  517.  (§  515.)  Trains  must  stop  within  fifty  feet  of  each  railroad 
crossing.  Whenever  the  tracks  of  separate  and  independent  railroads  cross 
each  other,  all  engine  drivers  and  conductors  must  cause  the  trains  which 
they  respectively  drive  and  conduct  to  come  to  a  full  stop  within  fifty  feet 
of  the  place  of  crossing,  and  then  to  move  forward  slowly.  The  train  of 
the  road  first  constructed  and  put  in  operation  shall  have  the  privilege  of 
crossing  first.  A  person  violating  the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor.  , 

Acts  1882-3,  p.  137. 

Cited.     135/122,  123  (68  S.  E.  1103). 

§  518.  (§  516.)  Neglecting  to  erect  blow  posts.  Should  any  railroad 
company  fail  or  neglect  to  put  up  the  posts  required  by  section  2675  of  the 
Civil  Code,  the  superintendent  thereof  shall  be  guilty  of  a  misdemeanor. 

Acts  1851-2,  p.  109.     1859,  p.  64.     1895,  p.  63. 

§  519.  (§  517.)  Failing  to  blow  the  whistle.  If  any  engineer  fails  to 
blow  the  whistle  and  to  check  the  speed  as  required  in  section  2675  of  the 
Civil  Code,  he  shall  be  punished  as  for  a  misdemeanor. 

Acts  1851-2,  p.  109.     1895,  p.  63. 

Cited.      98/257,    259     (25    S.     E.    439);   131/378,   384    (62   S.   E.  297). 

§  520.  (§  518.)  Within  corporate  limits,  bell  to  be  tolled.  Railroad 
companies  shall  not  be  required  to  blow  the  whistle  of  their  locomotives  on 
approaching  crossings  or  public  roads  within  the  corporate  limits  of  any  city, 
town,  or  village;  but  in  lieu  thereof  the  engineer  shall  signal  the  approach 
of  the  train  to  such  crossings  and  public  roads  by  tolling  the  bell  of  the  loco- 
motive, and  on  failure  to  do  so  he  shall  be  punished  as  for  a  misdemeanor. 

Acts  1851-2,  p.  109.     1875,  p,  17,    1895,  p,  63. 

Cited.    131/378,  384   (62   S.   E.  297). 

§  S21.  (§  519.)  Intruding  on  railroad  tracks.  Any  person  intruding 
lawfully  upon  the  constructed  track  of  a  railroad  company,  or  the  State 
railroad,  contrary  to  the  will  of  the  company  or  superintendent,  shall  be 
guilty  of  a  misdemeanor. 

Cobb,  850,  851.     Acts  1875,  p.  26. 

Cited.    118/788,  789  (45  S.  E.  602).        Walking    upon     track,    not    indictable. 

71/428. 
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§  522.  (§  520.)  Destroying,  injuring,  or  obstructing  railroads.  If 
any  person  shall  willfully  and  maliciously  destroy,  or  in  any  manner  injure 
or  obstruct,  or  shall  willfully  and  maliciously  cause,  or  aid  and  assist,  or 
counsel  or  advise  any  other  person  to  destroy,  or  in  any  manner  to  injure  or 
obstruct,  any  railroad  or  branch  thereof,  or  any  bridge  connected  therewith, 
or  any  vehicle,  edifice,  right,  or  privilege  granted  by  charter,  and  constructed 
for  use  under  authority  thereof;  or  if  an  unauthorized  person  shall  turn, 
move,  or  in  any  manner  interfere  with  any  gate,  switch,  sideling,  or  other 
appurtenances  to  any  such  railroad,  he  shall  be  imprisoned  in  the  penitentiary 
not  less  than  four  nor  longer  than  eight  years. 

Cobb,  85L 

Charter:  See  Indictment  merely  to  obstruct  track,  and,  there- 
Indictment  must  allege  that  railroad  is  fore,  whether  he  should  have  been  in- 
road of  chartered  company.  118/788  dieted  under  this  section  rather  than 
(45  S.  E.  602);  89/421  fl5  S.  E.  495).  under  section  513,  is  question  of  fact 
See  123/499  (3)  (51  S.  E.  506).  Where,  for  jury,  and  may  be  determined  by 
in  indictment,  ownership  is  laid  in  circumstances  which  indicate  probab'e 
name  which  imports  corporation,  result  of  his  act.  8  App.  53  (1)  (63  S. 
presumption  arises  that  it  is  corpora-  E.  515). 

tion,  and  it  is  not  necessary  to  allege  Placing  on  rails  piece  of  iron  of  sufii- 

fact  of  incorporation.    126/1       (2)   (54  cient  size   and   weight   to   derail   pas- 

S.   E.  805).     Indictment  here   did   not  senger    car,    is    to    "obstruct"     track, 

charge    two    offenses,    but    simply    an  118/329  (1)  (45  S.  E.  365),  distinguish- 

attempt  to  commit  offense  defined  in  ing  94/588  (21  S.  E.  591). 

this   section.     126/100    (1)    (54   S.    E.  Prior  attempts  to   obstruct   track   here 

805);  see  10  App.  67  (1)  (72  S.  E.  605).  not  admissible.     126/100  (3)   (54  S.  E. 

Intent    to    obstruct,    whether    act    done  805). 

with,    and    done    willfully    and    mali-  Street  railroad  operated  by  horse  power 

ciously,    questions    for    jury.      118/329  is    within   this    section.     74/378.      Ap- 

(4)   (45  S.  E.  365).     Whether  defend-  plication  of  section  to  street  railroad, 

ant's  intention  was  to  wreck  train,  or  117/414,  420  (43  S.  E.  751). 

§  523.  (§  521.)  When  death  ensues.  If  death  ensues  from  the  acts 
mentioned  in  the  preceding  section,  the  offender  shall  be  guilty  of  murder, 
and  punished  accordingly.  The  penalties  under  this  and  the  preceding  sec- 
tion shall  not  interfere  with  the  offender's  liability  for  damages. 

Cobb,  851. 

§  63. 

§  524.    Interfering  with  movement  of  locomotives  or  train.      All 

persons  are  prohibited  from  interfering  with  the  running  of  any  locomotive 
engine  or  train  upon  the  railroads  in  this  State ;  and  if  any  unauthorized  per- 
son shall  start  a  locomotive  engine,  either  with  or  without  cars  attached 
thereto,  or  shall  slow  down  or  bring  to  a  stop  by  a  signal,  from  the  inside  or 
outside  of  a  train  or  otherwise,  any  locomotive  engine  running  with  or  with- 
out cars  attached  thereto,  he  shall  be  guilty  of  a  misdemeanor :  Provided,  that 
this  section  shall  not  apply  to  officers  and  employees  of  the  railroad  upon 
which  faid  locomotive  engine  or  locomotive  engines  are  being  operated,  whose 
duty  is  connected  with  the  movement  of  the  particular  locomotive  or  locomo- 
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tives;  nor  shall  it  apply  to  any  person  who  acts  in  case  of  an  emergency  in 
good  faith  to  prevent  an  accident.  Provided  further,  that  when  the  schedule 
of  a  train  requires  it  to  stop  at  a  station  on  flag,  in  the  absence  of  the  operator 
it  shall  not  be  unlawful  for  a  person  bona  fide  desiring  to  take  passage  on 
such  train  to  flag  the  same.  Provided  further,  that  this  section  shall  not  ap- 
ply to  any  person  who  shall  do  any  of  the  things  herein  prohibited  because  of 
any  reasonable  necessity. 
Acts  1908,  p.  51. 

§  525.  Qualification  of  locomotive  engineers.  Any  railway  company 
violating  the  provisions  of  section  2696  of  the  Civil  Code,  on  the  subject  of 
the  qualifications  of  locomotive  engineers,  shall  be  guilty  of  a  misdemeanor 
and  liable  to  indictment  and  punishment  in  any  county  in  this  State  in  which 
such  inexperienced  person  shall  be  allowed  to  work  upon  such  locomotive. 

Acts  1908,  p.  49. 

§  526.  Electric  headlights  for  locomotives.  Any  railroad  company 
violating  section  2697  of  the  Civil  Code,  on  the  subject  of  electric  headlights 
for  locomotives,  in  any  respect,  shall  be  liable  to  indictment  as  for  a  misde- 
meanor in  any  county  in  which  the  locomotive  not  so  equipped  and  maintained 
may  run,  and  on  conviction  shall  be  punished  by  fine  as  prescribed  in  section 
1065  of  this  Code, 
i  Acts  1908,  p.  50. 

J                   Constitutionality  of  Act  of  1908.    135/545  tion  includes  natural  persons  as  well 

(69  S.  E.  725);  s.  c,  8  App.  478   (69  as  corporations.     135/545   (2-a)    (69  S. 

S.  E.  914).  E.  725). 
Railway  company  as  used  in   this   sec- 

§  526  (a).  Failure  to  comply  with  law  as  to  signboards.  [Any 
railroad  company  failing  to  comply  with  section  2698  (a)  of  the  Civil  Code, 
i*1  regard  to  placing  signboards  on  right  of  way  near  stations,  drawbridges 
and  grade  crossings,  shall  be  liable  to  indictment  as  for  a  misdemeanor  in 
any  county  in  which  such  violation  is  committed,  and  on  conviction  shall  be 
punished  by  a  fine  of  one  hundred  dollars  for  each  and  every  offense.] 

Acts  1913,  p.  114. 

§  527.  Railroad  commission,  orders  of.  Whoever  shall  violate  sec- 
tion 2668  of  the  Civil  Code,  on  the  subject  of  orders  of  the  railroad  commis- 
S1°n,  shall  be  guilty  of  a  misdemeanor. 

Acts  1907,  p.  72. 

§  528.  Unlawful  disclosures  by  railroad  commissioner  or  employee. 
Whoever  shall  violate  the  provisions  of  the  Civil  Code,  on  the  subject  of  dis- 
closures by  a  railroad  commissioner  or  employee  of  the  railroad  commission, 
shall  be  guilty  of  a  misdemeanor. 

Ac*S  1907,  p.  72. 
§  2665,  C.  C. 
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§  528  (a).  Employment  of  unlicensed  stationary  engineers  or  fire- 
men. [Any  person  who  shall  knowingly  employ,  or  cause  to  be  employed, 
any  person  to  run  or  operate  a  stationary  steam  engine  or  boiler  in  the  coun- 
ties operating  under  a  board  of  examiners  of  stationary  engineers  and  fire- 
men, as  provided  by  sections  627  (a)-627  (k)  of  the  Civil  Code,  who  has  not 
been  licensed  by  said  board  as  a  stationary  engineer  or  fireman.,  or  who  shall 
continue  to  employ  such  person  after  notice  that  he  has  not  been  licensed,  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished  as  pre- 
scribed in  section  1065  of  this  Code.] 

Acts  1910,  pp.  112,  114. 

§  528  (b).  Running  stationary  engine  without  license.  [Any  per- 
son who  shall  as  engineer,  or  fireman,  operate  or  run,  or  attempt  to  operate 
or  run  any  stationary  engine  or  boiler,  in  a  county  in  which  a  board  of  exam- 
iners has  been  created,  without  first  having  obtained  license  from  said  board 
of  examiners  of  engineers,  shall  be  guilty  of  a  misdemeanor,  and,  upon  con- 
viction, shall  be  punished  as  provided  by  section  1065  of  this  Code.] 

Acts  1910,  pp.  112,  115. 

§  528  (c).  Penalty  for  violating  regulations  for  use  of  automo- 
biles and  other  motor  vehicles.  [Any  one  violating  any  one  of  the  pro- 
visions of  sections  828  (a)  to  828  (n)  of  the  Civil  Code,  regulating  the  use 
of  automobiles  and  other  motor  vehicles,  shall,  upon  conviction  thereof,  be 
punished  as  prescribed  in  section  1065  of  this  Code.] 

Acts  1910,  p.  90. 

Accusation  charging  approach  of  au- 
tomobile "so  as  to  endanger  the  life 
and  limb  of  persons  and  the  safety  of 
property,"  demurrable  for  failure  to 
show  what  person  or  what  property 
was  endangered.  12  App.  430  (2)  (78 
S.  E.  205). 

Automobile  has  definite  popular  signifi- 
cance, and  is  understood  to  mean  a 
wheeled  vehicle,  propelled  by  gasoline, 
steam,  or  electricity,  and  used  for  the 
transportation  of  persons  or  merchan- 
dise. Not  necessary  to  allege  power 
by  which  automobile  in  question  was 
propelled.  12  App.  430  (4)  (78  S.  E. 
205). 

Crossing:  Provision  of  section  828  (e), 
Civil  Code,  limiting  speed  upon  ap- 
proaching "crossing  of  intersecting 
highways  and  railroad  crossings,"  not 
limited  to  railroad  crossings.  11  App. 
371,  379  (75  S.  E.  523).  Street  or 
highway  which  extends  to,  but  not  be- 
yond, another  highway,  crosses  and 
intersects  such  highway.  11  App.  371 
(6)   (75  S.  E.  523). 


Municipal  ordinance  regulating  approach 
of  automobiles,  which  is  permitted 
by  section  828  (1),  Civil  Code,  must 
not  conflict  with  provisions  as  to 
speed  of  automobiles  contained  in 
section  828  (e),  Civil  Code.  12  App. 
430  (3)   (78  S.  E.  205). 

Signals,  provisions  for  giving,  contained 
in  section  828  (f),  Civil  Code,  not 
limited  to  giving  signals  to  pedes- 
trians. 11  App.  769  (2),  771  (76  S.  E. 
104). 

Speed:  Provision  of  section  828  (e), 
Civil  Code,  making  penal  operation 
of  automobile  at  "speed  greater  than 
is  reasonable  and  proper,  having  re- 
gard to  traffic  and  use  of  such  high- 
way, or  so  as  to  endanger  the  life  or 
limb  of  any  person  or  the  safety  of  any 
property,"  is  too  uncertain  and  indefi- 
nite to  be  enforced.  11  App.  371  (2) 
(75  S.  E.  523) ;  12  App.  430  (1)  (78  S. 
E.  205).  Allegation  in  indictment 
that  machine  driven  at  speed  greater 
than  reasonable  and  proper,  treated 
as  surplusage.     11  App.  769  (1)  (76  S. 
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E.    104);    12    App.    86    (l)     (76    S.  E.  curve,    descent    or    crossing,    at   speed 

779);  12    App.    86    (1)    (76  S.  E.  779).  greater  than  six  miles  an  hour,  means 

So   much    of   section    828    (e)    of   the  a  declivity  in  the  highway  over  which, 

Civil  Code  as  makes  il  a  misdemeanor  from  ordinary  human  experience  and 

to  operate  car  at  speed  greater  than  observation,  it  would  be  deemed  more 

six  miles  pec  hour  upon  approaching  dangerous    to    operate    an    automobile 

crossing  of    intersecting    highways  is  at    an    excessive    rate  of    speed    than 

sufficiently  certain  to  be  enforced.     11  upon  level  ground.     So  construed  the 

App.  371  (3)  (75  S.  E.  523).    The  word  word  does  not  make  that  section  too 

"descent"    used     in    section    828    (e),  indefinite   to   be   enforced    as   a   penal 

Civil  Code,  prohibiting  approach  to  a  law.     12  App.  86  (2)   (76  S.  E.  779). 
bridge,  dam,  high  embankment,  sharp 


ARTICLE  25. 
Public  Convenience. 

§  529.  (§  522.)  Water  and  light  on  railroads.  Railroad  companies 
shall  keep  in  each  passenger  car,  or  in  any  car  in  which  passengers  are  trans- 
ported, an  adequate  supply  of  good,  pure  drinking  water  at  all  hours  during 
the  day  and  night,  and  lights  during  the  night  for  the  use  of  passengers;  and 
upon  failure  thereof,  shall  be  punished  as  for  a  misdemeanor. 

Acts  1863-4,  p.  132.     1895,  p.  63. 

§  2723,  C.   C. 

Cited.    116/845  (43  S.  E.  254).  Constitutional    as     being     general    law. 

125/287   (2)    (54  S.   E.  160). 

§  530.  (§  523.)     Conductors  failing  to  furnish   water   and   lights. 

Any  conductor  or  agent  of  a  railroad,  who,  after  being  requested  by  a  pas- 
senger to  furnish  a  sufficient  supply  of  water  to  the  passengers  in  each  car, 
in  the  day  or  night,  and  light  at  night,  shall  pass  any  depot  or  station  without 
so  doing,  may  be  indicted  in  any  county  through  which  said  railroad  runs, 
of  which  he  is  agent  or  conductor,  and  shall  be  punished  as  for  a  misde- 
meanor. 
Acts  1863-4,  p.  132. 

§  531.  (§  524.)  Judges  to  give  these  sections  in  charge.  The  judges 
°f  the  superior  courts  shall  give  the  two  preceding  sections  in  special  charge 
to  the  grand  juries  of  their  respective  courts. 

Acts  1863-4,  p.  132. 

§  532.  Railway  station  accommodations  for  passengers.  A  failure 
to  comply  with  section  2727  of  the  Civil  Code,  in  relation  to  a  lighted  and 
comfortable  room  for  passengers  by  a  railroad  company,  shall  be  a  misde- 
meanor. 

Acts  1906,  p.  101. 
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§  533.  (§  525.)  Carriers  of  passengers  to  furnish  equal  accommo- 
dations to  all.  Common  carriers  of  passengers  for  hire  shall  furnish  like 
and  equal  accommodations  to  all  persons,  without  distinction  of  race,  color, 
or  previous  condition ;  and  any  officer,  employee,  or  agent  of  a  railroad  com- 
pany, steamboat  company,  or  any  incorporated  company  that  Is  a  common 
carrier  of  passengers  for  hire,  or  any  persons  who  are  common  carriers,  vio- 
lating the  provisions  of  this  section,  shall  be  punished  as  for  a  misdemeanor. 

Acts  1870,  p.  398.  1895,  p.  63. 
§  2716,  C.  C. 

§  534.  (§  526.)  Separate  cars  or  compartments  for  white  and  col- 
ored passengers.  Railroads  doing  business  in  this  State  shall  furnish  equal 
accommodations,  in  separate  cars  or  compartments  of  cars,  for  white  and 
colored  passengers;  and  when  a  car  is  divided  into  compartments,  the  space 
set  apart  for  white  and  colored  passengers  respectively  may  be  proportioned 
according  to  the  proportion  of  usual  and  ordinary  travel  by  each  on  the  road 
or  line  on  which  the  cars  are  used. 

Acts  1890-1,  p.  157. 

§§  2717,  2720,  C.  C. 

Cited.     110/771   (36  S.  E.  68);  2  App.       white  passenger  occupied  car  of  col- 
499,  503  (58  S.  E.  899).  ored    passengers   and    injured    one    of 

Civil  liability  of  railroad  company  where       them.     126/814  (56  S.  E.  68). 

§  535.  (§  527.)  Employees  must  assign  passengers  to  their  cars. 

Conductors  or  other  employees  in  charge  of  such  cars  shall  assign  passengers 
to  their  respective  cars  or  compartments  of  cars,  and  conductors  of  dummy, 
electric,  and  street  cars  shall  assign  all  passengers  to  seats  on  the  cars  under 
their  charge,  so  as  to  separate  the  white  and  colored  races  as  much  as  prac- 
ticable; and  conductors  and  other  employees  of  railroads,  and  conductors 
of  dummy,  electric,  and  street  cars  shall  have  police  powers  to  carry  out  the 
provisions  of  this  and  the  preceding  section. 

Acts  1890-1,  p.  157. 
§  2718,  C.  C. 

Cited.  110/771,  772  (36  S.  E.  68).  ing  this  section,  conductor  is  still  the 
Insult  by  conductor  in  mistaking  white  agent  of  the  company,  and  the  liability 
man  for  negro,  while  attempting  to  for  his  acts  is  not  diminished  by  dele- 
enforce  this  section,  may  render  com-  gation  of  police  power.  2  App.  499 
pany   liable   for   damages.     In   enforc-  (58  S.  E.  899). 

§  536.  (§  528.)  Remaining  in  car  or  seat  other  than  that  assigned. 

Any  passenger  remaining  in  any  car  or  compartment  or  seat,  other  than  that 
to  which  he  may  have  been  assigned,  shall  be  guilty  of  a  misdemeanor.  The 
conductor  and  any  and  all  employees  on  such  cars  have  power  to  eject  from 
the  train  or  car  any  passenger  who  refuses  to  remain  in  such  car  or  compart- 
ment or  seat  as  may  be  assigned  to  him. 

Acts  1890-1,  p.  157. 
§  2719,  C.  C. 
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Cited.  126/814,  819  (56  S.  E.  68).  purpose  was  to,  he  was  guilty  if  he  re- 
Insult    in    mistaking     white     man    for  fused  to  leave  at  conductor's  request. 

negro.     2  App.  499  (58  S.  E.  899).  110/771   (36  S.  E.  68). 
Pass    through    car,    though    passenger's 

§  537.  (§  529.)  Permitting  white  and  eolored  passengers  to  occupy 
same  car.  The  officers  or  employees  having  charge  of  such  railroad  cars 
shall  not  permit  white  and  colored  passengers  to  occupy  the  same  car  or 
compartment ;  and  a  violation  of  this  section  shall  be  a  misdemeanor. 

Acts  1890-1,  p.  157. 
§  2721,  C.   C. 

Cited.     126/814,  819   (56  S.  E.  68). 

§  538.  White  and  colored  passengers  on  sleeping  cars.  If  any  per- 
son shall  violate  the  provision  of  sections  2724  and  2725  of  the  Civil  Code, 
relating  to  white  and  colored  passengers  on  sleeping  cars,  he  shall  be  guilty 
of  a  misdemeanor. 

Acts  1899,  p.  66. 

§§  2717,  2724,  2725,  C.  C. 

See  §  540  and  footnote. 

§  539.  (§  530.)  Seats,  lights,  and  ventilation.  Companies  operating 
and  using  compartment  cars  or  separate  cars  shall  furnish  to  the  passengers 
comfortable  seats,  and  have  such  cars  well  and  sufficiently  lighted  and  venti- 
lated ;  and  a  failure  to  so  do  shall  be  a  misdemeanor. 

Acts  1890-1,  p.  157. 

§  529.    §  2723,  C.  C. 

§  540.  (§  531.)  Exceptions.     The  provisions  of  the  five  preceding  sec- 
tions* shall  not  apply  to  nurses  or  servants  in  attendance  on  their  employers, 
°or  to  sleeping  cars. 
Acts  1890-1,  p.  157. 

§  2722,  C.   C. 

§  540  (a).  Failure  of  railroad  to  install  cinder  deflectors.     [Any 

railroad  company  refusing  or  neglecting  to  comply  with  section  2723  (a)  of 

the  Civil  Code,    with  regard    to  installing    cinder    deflectors    on    passenger 

coaches,  shall  be  deemed  guilty  of   a   misdemeanor,   and   upon   conviction 

thereof  shall  be  fined  in  the  sum  of  not  less  than  five  hundred  dollars  or  more 

than  one  thousand  dollars  for  each  coach  not  screened  as  required  by  said 

section.] 

Ac*s  1912,  p.  157. 

*This  section  was  carried  forward  into  the  Code  of  1910  just  as  it  stood  in  the 
Code  of  1895,  notwithstanding  the  insertion  in  the  Code  of  1910  of  §  538. 
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§  540  (b).  Sanitary  conditions  of  hotels  and  inns.  [Any  proprietor, 
lessee,  manager  or  agent  of  an  inn  or  hotel  of  the  class  covered  by  section 
3514  (e)  of  the  Civil  Code,  empowered  to  control  the  conditions  of  said  inn 
or  hotel,  who  shall  violate  the  provisions  of  sections  3514  (a)-3514  (e),  in- 
clusive, of  the  Civil  Code,  relating  to  sanitary  conditions  of  hotels  and  inns, 
shall  be  guilty  of  a  misdemeanor  and  punishable  therefor.] 

Acts  1910,  pp.  88,  89. 

§  541.  (§  532.)  Overseer  failing  to  do  his  duty.  If  a  road  overseer 
omits  to  do  his  duty  with  respect  to  the  roads,  bridges,  and  causeways  under 
his  charge,  for  thirty  days  from  the  time  the  necessity  for  any  immediate 
work  occurs,  unless  hindered  by  extreme  bad  weather  or  other  providential 
cause,  he  is  guilty  of  a  misdemeanor,  and  is  also  liable  for  all  damages  at 
the  suit  of  any  person  injured  by  such  omission. 

Cobb,  948.     Acts  1895,  p.  63. 

§  542.  Commissioners  and  overseers  of  roads,  offenses  by.     If  a 

road  commissioner  or  overseer  shall  fail  to  perform  any  duty  imposed  on 
him  by  sections  705  to  711  of  the  Civil  Code,  or  shall  make  any  fraudulent 
disposition  of  the  funds  provided  for  in  said  Article,  or  shall  be  interested 
directly  or  indirectly  in  any  contract  authorized  by  said  Article,  he  shall  be 
guilty  of  a  misdemeanor. 

Acts    1896,   p.   78. 

§  543.  (§  533.)  Altering  or  obstructing  the  public  road.  If  any  per- 
son shall  alter  a  public  road,  or  cut  a  ditch  across,  or  alter  the  location  of  a 
bridge,  or  make  a  new  bridge  necessary  by  his  act,  without  first  obtaining  an 
order  therefor,  he  shall  be  punished  as  for  a  misdemeanor,  and  shall  be  liable 
by  suit  for  all  damages  any  person  may  sustain  thereby. 

Acts  1895,  p.   63. 

§   691,  C.   C. 

Damages,     in    suit    for,    against    street  and     then     refilled    ditch,    person    in- 

railway  company  which,   without  per-  jured    by    stepping  in  hole    in   top    of 

mission   from  proper  authorities,   dug  catch-basin    could     recover,     without 

up  highway  outside  of  city  limits  and  showing    negligence    in    construction 

placed    catch-basin    in    edge    of    side-  or   in   causing   or   permitting   hole   to 

walk,   with  pipe   leading  across   street  exist.     138/596  (1)   (75  S.  E.  664). 
under  surface  to  another  catch-basin, 

§  544.  Injuring  paved  or  macadamized  roads.  If  any  person  shall 
excavate,  tear  up,  or  otherwise  injure  or  destroy  the  paved  or  macadamized 
roads  of  this  State,  except  with  the  consent  of  the  county  commissioners, 
or  ordinary  when  the  county  affairs  are  in  the  hands  of  the  ordinary,  he 
shall  be  guilty  of  a  misdemeanor. 

Acts  1897,  p.  100. 

Cited.     138/596  (75  S.  E.  664). 

§  545.  Injuring  the  public  roads.  If  any  person  shall  make  any  man- 
ner of  excavation  or  otherwise  injure  the  public  roads  of  this  State,  except 


Digitized  by 


Google 


335  TENTH  DIVISION— ARTICLE  25.  §§  545-548 

Public  convenience. 

in  the  ordinary  use  thereof,  or  for  the  purpose  of  working  or  repairing  the 
same  by  the  proper  authorities,  without  first  obtaining  the  consent  of  the 
county  commissioners,  or  the  ordinary  if  the  affairs  of  the  county  are  in  the 
hands  of  the  ordinary,  he  shall  be  guilty  of  a  misdemeanor. 
Acfs  1897,  p.  100. 

Cited.     138/596   (75  S.  E.  664). 

§  546.  (§  534.)  Encroaching  on  registered  road.  If  any  person  shall 
encroach  upon  a  public  road  that  has  been  registered  as  required  by  law,  by 
erecting  thereon  a  fence  or  building  or  other  structure,  or  if  he  shall  in  any 
other  manner  appropriate  to  his  own  exclusive  use  a  part  of  any  such  road, 
and  shall  fail  to  remove  such  fence,  building,  or  other  structure  or  encroach- 
ment, within  two  days  after  being  notified  to  do  so  by  a  road  overseer,  su- 
perintendent of  roads,  or  road  commissioner  of  the  county,  he  shall  be  guilty 
of  a  misdemeanor. 

Acts  1890-1,  p.  134. 

§  637,  C.  C. 

Registered     road,     indictment    alleging  zens  of  district,  there  being  no  proof 

that  road  was,  not  supported  by  evi-  that  road  had  been  entered  on  "pub- 

dence  that  road  was  laid  out  by  dis-  lie  road  register."     124/422   (52  S.   E. 

trict  road  commissioner  and  two  citi-  738);  see  §  636,  Civil  Code. 

§  547.  (§  535.)  Obstructing  registered  road.  If  any  person  shall  ob- 
struct a  road  registered  as  aforesaid,  by  building  a  fence,  or  felling  a  tree, 
or  cutting  a  ditch  in  or  across  any  part  of  it;  or  shall  make  or  place  in  or 
across  any  such  registered  road,  or  part  thereof,  an  obstruction  of  any  kind 
which  renders  the  use  of  the  road  unsafe  or  inconvenient ;  or  shall  dig  or  plow 
up  the  surface  of  a  registered  public  road,  or  remove  any  dirt  or  rocks  from 
the  same;  or  shall  stop  up,  fill  with  dirt,  or  obstruct  any  side-ditch  or  drain 
of  a  public  road,  he  shall  be  guilty  of  a  misdemeanor :  Provided,  that  this 
section  shall  not  prohibit  the  duly  authorized  acts  of  the  public  officers  of  the 
county. 

Acts  1890-1,  p.  134. 

§  638,  C.  C. 

Kcgistered   refers    to    public    roads    en-  gress  of  1866,  has  right  to  place  lines 

toed  on   the    "public   road    register."  and    poles    along    public    roads,    and 

124/422  (52  S.   E.  738).     See    §    636,  State  and  county  have  right  only  to 

uvil  Code.  regulate  manner  in  which  right  given 

Ielcgraph  company    engaged    in    inter-  by   Congress   shall   be   exercised.     11 

state   commerce    under    Act    of  Con-  App.  22  (74  S.  E.  556). 

§  548.  (§  536.)  Opening  and  leaving  open  gates  on  a  public  high- 
way- After  a  gate  has  been  erected  on  a  highway  or  public  road  according 
to  the  provisions  of  section  2028  of  the  Civil  Code,  if  any  person  shall  open 
and  leave  it  open  or  in  a  condition  for  stock  to  enter,  he  shall  be  guilty  of  a 
misdemeanor. 

Acts  1884-5,  p.  Ifc8. 
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ARTICLE  26. 
Regulations  as  to  Farm  Products. 

§  549.  (§  537.)  Penalty  for  failing  to  pay  accepted  bill  or  draft.    If 

a  bill  of  exchange  or  draft  specifies,  in  the  body  thereof,  the  amount  for 
which  it  is  drawn  and  the  time  when  it  becomes  due,  that  it  is  drawn  against 
certain  bales  of  cotton,  enumerating  them  and  referring  to  their  marks  in  the 
margin,  and  that  they  were  sent  to  the  drawee  subject  to  the  payment  of  the 
bill  or  draft  to  the  payee  or  his  order,  to  whom  the  title  was  conveyed,  and 
such  bill  or  draft  is  accepted  in  writing  by  the  drawee,  and  he  shall  fail  or  re- 
fuse, after  such  acceptance,  to  pay  to  the  payee  or  his  order,  at  the  maturity 
of  the  paper,  the  amount  of  the  proceeds  of  the  sale  of  the  cotton,  if  sold  by 
him,  or  shall  fail  or  refuse  to  deliver  said  cotton  to  the  payee  or  his  order 
when  demanded  after  such  failure  to  pay,  he  shall  be  punished  by  confine- 
ment in  the  penitentiary  for  not  less  than  one  nor  more  than  five  years. 
Acts  1859,  pp.  61,  62. 

§  550.  (§  538.)  Not  to  be  convicted,  when,  etc.  No  person  shall  be 
convicted  under  the  provisions  of  the  preceding  section,  if  he  can  show  that 
the  cotton  received  by  him  was  destroyed  by  accident,  or  that  he  was  fraudu- 
lently or  forcibly  deprived  of  the  possession  thereof,  or  of  its  value  after  it 
was  sold. 

The  acceptance  in  writing  of  the  bills  of  exchange  or  drafts  shall  be  held 
as  prima  facie  evidence  of  the  receipt  by  the  acceptor  of  the  cotton  specified 
therein,  and  prima  facie  evidence  of  the  value  being  the  amount  specified 
in  the  bill  or  draft. 

If  such  bill  or  draft  be  drawn  on,  and  accepted  by  a  mercantile  copartner- 
ship in  the  name  of  the  firm,  each  of  the  copartners  shall  be  held  prima  facie 
liable  to  all  the  provisions  of  the  preceding  section. 

Acts  1859,  pp.  61,  62. 

§  551.  (§  539.)  Failing  to  pay  for  cotton,  corn,  etc.  Any  person  en- 
gaged, either  on  his  own  account  or  for  others,  in  the  business  of  buying 
cotton,  corn,  rice,  crude  turpentine,  spirits  turpentine,  rosin,  pitch,  tar,  or 
other  products  sold  by  planters  and  commission  merchants  on  cash  sale,  who 
shall  buy  such  articles  on  sale  from  a  planter  or  commission  merchant  for 
cash,  and  shall  fail  or  refuse  to  pay  for,  and  shall  make  way  with  or  dispose 
of  the  same  before  he  shall  have  paid  therefor,  shall  be  imprisoned  in  the 
penitentiary  for  not  less  than  one  year,  nor  more  than  five  years. 

Acts  1884-5,  pp.  45,  52. 

Bar   to   prosecution    under   section    553,  elements   are    necessary   to   constitute 

by  acquittal  under  indictment  involv-  offenses    defined    by   this    section    and 

ing  same  transaction  for  violation  of  section  553,  it  is  immaterial,  in  prose- 

this   section.     9   App.   213,   216    (70   S.  cution   for    violation    of    this    section, 

E.     990).      Since     different     essential  that  accused,  by  having  given  worth- 
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less  drafts  in  payment  for  same  prod-  App.  576,  577  (77  S.  E.  1132);  9  App. 

ucts,    may    also    have    committed  of-  213  (75  S.  E.  258). 

fense    denounced    in    section    553.      12  Title  not  pass  until  payment  made:     Sec 

App.   576   (2)    (77  S.   E.  1132).  §  4126,   Civil  Code. 

Bill  of  lading:     See  Disposing,  Venue.  Venue:     Where   defendant   huys   cotton 

Disposing  of  or  making  way  with  prod-  in  one  county,  fails  to  pay  for  it,  and 

ucts    may    be    accomplished    by    con-  ships  it  into  another  county,  consigned 

structive     delivery    such    as    may    be  to  his  own  order,  and  sends  to  bank 

made    by    transfer    of  bill    of    lading  draft    with    bill    of    lading     attached 

symbolic   of   such   products.     12   App.  which,  upon   payment  of  draft,   is  de- 

576  (1)   (77  S.  E.  1132).  iivered   to  drawee,   defendant   may   be 

Loss  to  seller  is  common  essential  ele-  prosecuted  in  latter  county.     12  App. 

ment   necessary   to   constitute   offense  576  (1)    (77  S.   E.  1132). 
tinder  this  section  and  section  553.    12 

§  552.  (§  540.)  Procuring  consignments  of  farm  products  and  fail- 
ing to  pay.     Any  person  who  shall  solicit  or  in  any  way  procure  consign- 
ments of   fruits,  melons,  vegetables,  butter,  eggs,  poultry,  or  other   farm, 
orchard,  and  dairy  products  in  this  State,  whether  for  themselves  or  as  agents 
or  employees  of  others,  to  irresponsible  persons,  firms,  or  corporations,  to  be 
sold  on  commission,  and  who  shall  fail  to  account  for  and  pay  to  the  rightful 
owner  the  whole  net  proceeds  arising  from  the  sale  of  such  products  so 
consigned  within  thirty  days,  said  person  soliciting  or  otherwise  obtaining 
such  consignments  shall  be  guilty  of  a  misdemeanor. 
Acts  1895,  p.  65.     1896,  p.  70. 

Cotton   judicially,    recognized    as    farm  product.     9  App.  213   (70  S.   E.  990). 

§  553.  (§  541.)  Buyer  giving  worthless  checks.  If  any  person  shall 
buy  any  of  the  products  mentioned  in  the  preceding  section,  either  for  himself 
or  others,  and  give  a  draft,  check,  or  order  in  payment  of  such  products,  and 
the  payment  of  the  draft,  check,  or  order  is  refused  by  the  drawee,  by 
which  the  seller  sustains  loss,  such  buyer  shall  be  guilty  of  a  misdemeanor. 

Acts  1895,  p.  65. 

Btt  to  prosecution   under   this   section,  this  section.     12  App.  576   (2)    (77   S. 

by  acquittal  under  indictment  involv-  E.  1132). 

fog  same  transaction  for  violation  of  Cotton   judicially    recognized   as    within 

section  551.  9  Ap£.  213,  216  (70  S.  E.  "products"  mentioned  in  this  section. 

"0).    Since    different     essential    ele-  9  App.  213  (1)   (70  S.  E.  990). 

*nents  are  necessary  to  constitute  of-  Description    of     check     here     sufficient, 

lenses  defined  by  section  551  and  this  9  App.  213  (1)  (70  S.  E.  990). 

section,  it  is  immaterial,  in  prosecution  Loss   to   seller   is  gravamen   of  offense 

for  violation  of  section   551,  that  ac-  defined  in  this  section  and  section  551. 

cused,  by  having  given  worthless  drafts  9  App.  213,  216  (70  S.  E.  990) ;  12  App. 

in  payment  for  same  products,  may  also  576,  577  (77  S.  E.  1132). 
have  committed  offense  denounced  in 

§  554.  (§  542.)  Purchase  of  farm  products  from  tenants.  When- 
ever any  person  shall  buy  any  corn,  or  cotton  in  the  seed,  from  persons  re- 
siding on  the  land  of  another,  as  tenant  or  laborer  of  such  other  person,  or 
from  the  agent  of  such  tenant  or  laborer,  when  said  tenant  or  laborer  had  no 

6  Ga  Code— 22 
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right  to  sell,  after  notice  of  such  disability  to  sell  has  been  given  in  writing 
by  the  landlord  or  employer  to  such  buyer,  the  person  so  buying  shall  be  guilty 
of  a  misdemeanor. 
Acts  1876,  p.  115. 

Constitution     does     not    prohibit    State  Indictment  followed  local  act  and  was 

from    regulating   sale   of   seed-cotton,  not    demurrable    because    it    failed    to 

and     fixing    punishment   upon    person  describe    land    on    which    seed-cotton 

violating  statute.     121/619    (2)    (49   S.  was    grown.      121/619    (4)    (49    S.    E. 

E.   701).  701). 

§  555.  (§  543.)  Illegal  purchase  of  seed-cotton.  If  any  person  shall 
buy  or  sell  any  seed-cotton  after  sunset  and  before  sunrise,  or  receive  or 
deliver  any  such  cotton  after  sunset  and  before  sunrise,  which  has  been  sold 
or  to  be  sold  in  pursuance  of  such  delivery,  he  shall  be  guilty  of  a  misde- 
meanor. 

Constitutionality  of  local  act.  119/430  Indictment  need  not  describe  the  land 
(45  S.  E.  629);  see  121/619  (4)  (49  S.  on  which  seed  cotton  was  grown. 
E.  701).  121/621   (49  S.  E.  701). 

§  556.  (§  544.)  Cutting  bagging  from  cotton.  If  any  person  owning 
or  controlling  a  cotton  compress  shall  cut  or  take,  without  the  owner's  con- 
sent, any  bagging  from  the  heads  or  sides  of  a  bale  of  cotton  which  he  may 
have  in  charge  for  the  purpose  of  compressing  the  same,  he  shall  be  guilty  of  a 
misdemeanor. 

Acts  1880-1,  p.  178. 

§  557.  (§  545.)  Illegal  charge  for  weighing  cotton.  If  any  scalesman, 
salesman,  or  other  person  engaged  in  the  business  of  weighing  cotton  bales 
shall  charge  or  receive  more  than  ten  cents  per  bale  for  weighing  the  same, 
or  charge  or  receive,  for  reweighing  any  bale  of  cotton  which  has  once  been 
taxed  ten  cents  for  weighing,  more  than  five  cents  for  such  reweighing, 
he  shall  be  guilty  of  a  misdemeanor. 

Acts  1880-1,  p.  89.     1895,  p.  63. 

§  558.'  (§  546.)  Employer  consenting,  embraced.  The  preceding  sec- 
tion shall  embrace  a  merchant,  factor,  or  other  person  in  whose  employment 
the  offender  may  be  at  the  time  of  the  violation,  if  the  illegal  charge  is  made 
with  the  consent  or  knowledge  of  the  employer. 

Acts  1880-1,  p.  89. 

§  558  (a).  Deduction  for  bagging  and  ties  from  weight  of  cotton. 
[It  shall  be  unlawful  for  any  person,  firm  or  corporation  engaged  in  the 
business  of  buying  cotton  in  this  State,  as  principal  or  agent,  to  deduct  any 
sum  for  bagging  and  ties  from  the  weight  or  price  of  any  bale  of  cotton 
when  the  weight  of  the  bagging  and  ties  does  not  exceed  six  per  cent  of  the 
gross  weight  of  such  bale  of  cotton.    In  the  event  that  the  weight  of  the 
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bagging  and  ties  exceed  six  per  cent  of  the  gross  weight  of  such  bale  of  cot- 
ton, only  the  excess  over  the  said  six  per  cent  may  be  deducted.] 

Acts  1911,  p.  182. 

§  1845,  C.  C. 

§  558  (b).  Punishment.  [For  each  and  every  violation  of  the  preceding 
section  the  offender  shall  be  guilty  of  a  misdemeanor  and  shall  be  fined  in  the 
sum  of  not  less  than  twenty-five  dollars,  nor  more  than  fifty  dollars,  or  im- 
prisoned not  less  than  fifteen  days,  nor  more  than  thirty  days:  Provided, 
this  law  shall  not  apply  to  what  is  known  in  the  trade  as  round  bales,  and 
bales  of  cotton  which  weigh  less  than  three  hundred  pounds.] 

Acts  1911,  p.  182. 


ARTICLE  27. 
Sale  and  Use  of  Oleomargarine. 

§  559.  (§  547.)  Sale  of  oleomargarine  without  notice.  If  any  manu- 
facturer, merchant,  shopkeeper,  or  other  person  shall  sell  or  expose  for  sale 
the  product  known  as  "oleomargarine,"  without  first  branding,  marking,  or 
labeling  it  in  a  legible  manner  and  conspicuous  place  with  the  word  "oleo- 
margarine," so  as  to  be  easily  observed  by  persons  offering  to  purchase,  and 
also  without  first  informing  the  person  offering  to  purchase  that  the  article 
is  oleomargarine,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1882-3,  p.  124. 

§  560.  (§  548.)  Notice  to  guests.  If  the  proprietor,  keeper,  or  man- 
ner of  any  hotel,  inn,  restaurant,  or  house  of  public  entertainment  shall 
knowingly' furnish,  offer,  or  set  before,  or  permit  to  be  offered,  furnished, 
or  set  before  his  guests  the  article  known  as  "oleomargarine,"  without  first 
Pitting  his  guests  on  notice  by  posting  in  conspicuous  places  in  the  dining 
*ooni,  and  in  all  other  rooms  where  the  guests  of  such  house  are  accustomed 
to  take  meals,  and  also  in  the  private  rooms  of  the  guests,  notices  that  can 
k  easily  observed  and  read  by  the  guests,  in  the  following  words :  "This 
house  uses  oleomargarine,"  and  also  by  printing  said  notice  on  their  bills 
of  fare  when  bills  of  fare  are  used  by  such  house,  he  shall  be  guilty  of  a 
misdemeanor. 

Acts  1882-3,  p.   124. 


ARTICLE  28. 

Formulas  for  Composting  Fertilizers. 

§  561.  (§  549.)  Sale  of  formulas  for  composting  fertilizers.    If  any 
person  shall  sell  or  offer  for  sale  any  formula  for  composting  fertilizers, 
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patent  or  otherwise,  unless  the  same  has  been  first  submitted  to  the  commis- 
sioner of  agriculture  and  by  him  approved,  and  a  certificate  of  approval  is- 
sued by  the  commissioner  of  agriculture,  to  be  presented  by  salesmen  when- 
ever -offered  for  sale,  he  shall  be  guilty  of  a  misdemeanor. 
Acts  1882-3,  p.  118. 


ARTICLE  29. 


Weights  to  Be  Stamped  on  Sacks  of  Flour,  Meal,  Grits,  and  Cotton 

Seed  Hulls. 

§  562.  (§  550.)  Weights  to  be  stamped  on  sacks  of  flour  and  meal. 

If  any  miller  or  manufacturer  of  flour  or  corn  meal,  or  any  merchant  or 
dealer  offering  said  articles  for  sale,  shall  fail  to  stamp  or  have  printed  on 
each  sack  in  which  either  of  said  articles  is  packed,  in  plain  figures,  not  less 
than  one  and  one  half  inches  in  length,  the  exact  weight  of  the  contents 
thereof,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1889,  p.  170.     1890-1,  p.  236. 

§   1865,   C.   C. 

§  563.  (§  551.)  Exceptions.  The  preceding  section  shall  not  apply  to 
grist  ground  for  toll,  nor  to  millers,  merchants,  or  dealers,  selling  flour  or 
meal  in  quantities  less  than  a  full  sack,  or  in  any  quantities  when  sold  by 
weight. 

Acts  1889,  p.  170.     1890-1,  p.  236. 

§  564.  Corn  meal,  weight  and  packages  of.  Any  person  who  shall 
violate  section  1870  of  the  Civil  Code,  relating  to  corn  meal,  shall  be  guilty 
of  a  misdemeanor. 

Acts  1906,  p.  118. 

§  565.  Flour,  grits,  and  corn  meal,  how  marked  and  weighed.    Any 

person  who  shall  violate  sections  1867,  1868,  and  1869  of  the  Civil  Code, 
relating  to  packing,  marking,  and  weighing  flour,  grits,  and  corn  meal,  shall 
be  guilty  of  a  misdemeanor. 
Acts  1906,  p.  in. 

§  566.  Cotton  seed  hulls;  weight  to  be  stamped.  Any  person,  firm, 
or  corporation  who  shall  sell  cotton  seed  hulls  in  bales  or  packages,  without 
having  the  weight  thereof  plainly  stamped  or  branded  on  each  bale  or  pack- 
age, shall  be  guilty  of  a  misdemeanor. 

Acts  1901.  p.  63. 
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ARTICLE  30. 
Turnpikes,  Bridges,  and  Toll. 

§  567.  (§  552.)  Collecting  toll  on  turnpike  out  of  repair.  If  any 
owner  of  a  turnpike  road,  or  keeper  of  a  toll  gate  upon  a  turnpike  road, 
shall  demand  or  collect  toll  from  any  person  for  traveling  over  such  road 
when  it  is  not  kept  repaired,  so  as  to  comply  with  the  terms  of  its  charter, 
he  shall  be  guilty  of  a  misdemeanor. 

Acts   1882-3,   p.   134.     1895,   p.  63. 
§  782,  et  seq.,  C.  C. 

§  568.  (§  553.)  Turnpikes,  maximum  grade.  The  maximum  or 
greatest  grade  of  all  turnpike  roads  shall  not  exceed  one  foot  in  fifteen, 
unless  a  greater  or  steeper  grade  has  been  allowed  in  the  charter  heretofore 
granted;  and  if  any  owner,  gatekeeper,  or  person  in  charge  shall  collect  toll 
on  a  turnpike  road  with  a  grade  in  violation  of  this  section,  he  shall  be  guilty 
of  a  misdemeanor. 

Acts  1884-5,  p.   125. 

§  569.  (§  554.)  Failure  to  post  rates  of  toll.  If  the  proprietor  of  a 
bridge,  ferry,  turnpike,  or  causeway,  where  toll  is  allowed  to  be  charged, 
shall  fail  to  fix,  in  a  conspicuous  place  as  near  the  same  as  practicable,  a 
board  on  which  shall  be  the  various  rates  of  toll,  he  shall  be  guilty  of  a 
misdemeanor. 

Acts  1889,  p.   52.     1895,   p.   63. 

§  570.  (§  555.)  Charging  excessive  toll.  If  any  person  shall  charge 
more  than  the  lawful  rates,  or  more  than  indicated  by  the  board,  he  is  guilty 
°f  a  misdemeanor ;  and  for  the  second  offense,  in  addition  to  the  punishment, 
"e  forfeits  his  franchise. 

Acts    1859,  p.   66.      1895,   p.   63. 

§  571.  (§  556.)  Obstructing  a  ford,  bridge,  or  ferry.  No  person 
authorized  to  have  a  bridge  or  ferry  on  his  own  land  will  be  permitted  to 
stoP  up  or  obstruct  any  ford,  bridge,  or  ferry ;  and  upon  so  doing  he  is  guilty 
of  a  misdemeanor. 

Cobbt  959.     Acts  1895,  p.  63. 

§  572.  (§  557.)    Collecting  toll  without  authority,  etc.   If  any  person 

demands  or  receives  toll  for  crossing  any  ferry,  bricfge,  causeway,  or  turn- 

\Xfcfc,  after  the  revocation  of  his  license  or  forfeiture  of  his  charter,  or,  having 

^ght  for  a  ferry,  allows  the  banks  on  either  side  to  be  out  of  repair  for 

^rc  than  five  days  at  any  one  time,  or  to  provide  good  and  safe  boats  of  a 

cjzc  sufficient  for  the  accommodation  of  the  public,  furnished  with  competent 

and  sufficient   ferrymen,   for  the  safe  and   speedy  passage  of  all  persons, 

vehicles,  horses,  and  stock,  or,  in  case  of  a  toll  bridge  or  causeway,  fails  to 
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Private  insane  asylums,  etc.     Diseased  stock. 

keep  the  same  in  good  repair,  without  reasonable  excuse  for  such  failures, 
to  be  determined  by  the  court,  he  is  guilty  of  a  misdemeanor. 

Acts  1895,  p.  63. 

§   573. 

§  573.  (§  558.)  Owners  of  private  bridges,  etc.,  liable.  The  owner 
of  a  private  bridge,  ferry,  turnpike,  or  causeway,  who  passes  persons  for 
toll,  incurs  the  same  liabilities  and  penalties  as  those  permitted  by  law. 

§   572. 


ARTICLE  31. 


Private  Insane  Asylums,  Wrongful  Imprisonment  of  Sane  Persons, 

and  Aiding  Escapes. 

§  574.  (§  559.)  Letters  of  inmates  of  private  insane  asylums  pro- 
tected. Any  superintendent,  officer,  or  employee  of  a  private  insane  asylum, 
who  refuses  or  neglects  to  comply  with,  or  willfully  and  knowingly  violates, 
any  of  the  provisions  of  sections  1624  and  1625,  of  the  Civil  Code,  shall  be 
punished  as  for  a  misdemeanor,  and  shall  thereafter  be  incapable  of  holding 
an  office  in  any  asylum  in  this  State. 

Acts   1890-1,  p.  237.     1892,  p.  110.     1895,  p.   63. 

§  575.  (§  560.)  Maliciously  causing  imprisonment  of  sane  person. 

Any  person  who  maliciously  causes  the  imprisonment  of  a  sane  person, 
knowing  such  person  to  be  sane,  in  any  asylum,  public  or  private,  shall  be 
imprisoned  in  the  penitentiary  not  more  than  fourteen  years  nor  less  than 
two  years. 

Acts   1890-1,  p.   237.     1892,  p.   109.     1895,   p.  63. 

§  576.  (§  561.)  Aiding  escape  of  patient  from  State  Sanitarium. 

Any  person  who  shall  aid  or  assist,  or  attempt  to  aid  or  assist,  a  patient  to 
escape  from  the  State  Sanitarium,  who  has  been  lawfully  committed  to  said 
jj  institution,  shall  be  guilty  of  a  misdemeanor. 

Acts   1894,  p.  103. 


ARTICLE  32. 


Driving  Diseased  Cattle,  Grazing  Stock,  Diseased  Stock,  and  Quar- 
antine Regulations. 

§  577.  (§  562.)  Driving  diseased  cattle,  and  driving  cattle  into  cer- 
tain localities.     Any  person  who  shall  knowingly  drive  or  move,  for  the 


Digitized  by 


Google 


343  TENTH  DIVISION— ARTICLE  32.  §§  578-583 


Diseased  stock. 


purpose  of  grazing,  any  cattle  having  the  disease  known  as  "murrain,"  or 
having  any  other  distemper  or  infectious  disease,  to  any  place  other  than  the 
place  where  the  cattle  at  the  time  are  so  diseased,  or  driving  work  oxen  or 
other  cattle  into  or  through  such  localities  between  April  fifteenth  and  Octo- 
ber fifteenth  annually,  shall  be  guilty  of  a  misdemeanor. 
Acts  1880-1,  p.  143. 

§  578.  (§  563.)  Driving  cattle  from  infected  localities.  Any  person 
who  shall  willfully  and  knowingly  drive  or  move,  for  the  purpose  of  graz- 
ing, any  cattle  from  any  locality  infected  with  a  distemper  or  infectious  dis- 
ease to  any  place  in  this  State  where  cattle  are  not  liable  to  have  said  disease 
(unless  associated  with  cattle  from  localities  infected  with  distemper  or  in- 
fectious disease),  shall  be  guilty  of  a  misdemeanor. 

Acts  1882-3,  p.  147. 

§  579.  (§  564.)  Driving  stock  into  the  State  to  graze.  If  any  per- 
son, either  by  himself  or  another,  shall  drive  any  horses,  mules,  hogs,  cattle, 
or  other  live  stock  from  another  State  into  any  county  of  this  State  for  the 
purpose  of  grazing  the  same,  or,  after  having  driven  the  same  into  any  county 
of  this  State,  shall  permit  them  to  graze  or  run  at  large  in  any  marsh  or  forest 
range  in  any  county  of  this  State,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1882-3,  p.  129. 

§  580.  (§  565.)  Exception.  The  preceding  section  shall  not  prevent 
persons  owning  lands  in  this  State  from  driving  or  permitting  the  driving  of 
such  stock  to  their  own  premises  there  to  be  kept. 

Acts  1882-3,  p.  129. 

§  581.  Importation  of  diseased  stock  prohibited.  If  any  person  shall 
knowingly  import  within  the  limits  of  this  State  any  stock  with  contagious 
diseases,  except  distemper,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1901,  p.  82. 

§  582.  Quarantine  regulation  as  to  cattle.  Any  person,  company,  or 
corporation  who  shall  violate  any  quarantine  provision,  rule,  or  regulation 
established  by  the  commissioner  of  agriculture  of  this  State,  under  the  au- 
thority of  law  for  the  protection  of  cattle,  shall  be  guilty  of  a  misdemeanor. 

Acts  1899,   p.   97.      1909,   p.   131. 
§§  2071,  2082,  C.  C. 

§  583.  Interfering  with  State  veterinarian  or  live-stock  inspector. 

Any  person  who  shall  forcibly  resist,  oppose,  assault,  prevent,  impede,  or  in- 
terfere with  the  State  veterinarian  or  any  duly  authorized  live-stock  inspector 
m  ^e  execution  of  his  duties,  or  on  account  of  the  execution  of  such,  duty, 
shall  be  punished  as  for  a  misdemeanor. 

Acts  1909,    p.   131. 
*  2078,  C.  C 
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Impounding  animals,  breaking  a  pound,  and  e strays. 

ARTICLE  33. 
Impounding  Animals,  Breaking  a  Pound,  and  Estrays. 

§  584.  (§  566.)     Illegally  impounding    an  animal,    or    breaking    a 

pound.  If  any  person  shall,  under  the  pretext  of  sections  2032,  2033,  and 
2034  of  the  Civil  Code,  unnecessarily  or  out  of  mere  vexation  take  up  and 
impound  any  such  animal  as  is  therein  described,  or,  after  having  taken  up 
and  impounded  such  animal,  shall  fail  to  give  the  notice  required  by  law,  or  to 
estray  it  in  case  the  owner  is  not  known  or  ascertained  within  the  time  pre- 
scribed by  said  sections,  or  shall  fail  to  give  proper  care  and  attention  as 
therein  provided,  or  in  any  manner  shall  injure  or  maltreat  it,  or  shall  break 
a  pound  and  release  an  animal  which  [has]*  been  legally  impounded  or  es- 
trayed,  without  having  first  paid  all  damages  that  may  have  been  incurred, 
he  shall  be  punished  as  for  a  misdemeanor,  and,  in  addition,  shall  pay  the 
owner  of  such  animal,  or  pound,  double  the  amount  of  damages  actually  sus- 
tained by  a  violation  of  the  provisions  of  said  sections. 
Acts  1882-3,  p.  52.     1895,  p.  63. 

Charge   imposing   upon    defendant   bur-  cused    acquired   possession    of   animal 

den  of  proving  defense  beyond  a  rea-  under     possessory     warrant,    it    was 

sonable  doubt,  error.     6  App.  541   (65  again  taken  from  his  possession,  un- 

S.   E.  353);  6  App.  782  (2)    (65  S.  E.  der  another  warrant,  and  turned  over 

842).  to    person    other    than    one    who  im- 

Possessory  warrant,  where  animal  taken  pounded     it,     and    that    accused    at- 

from  pound  under,  by  defendant  and  tempted     to    use    original    possessory 

one  deputized  as  bailiff  by  justice  of  warrant  for  purpose  of  taking  animal 

the     peace,     conviction     unwarranted,  from  possession  of  latter  person.     11 

though     person    designated    as    bailiff  App.  199  (74  S.  E.  1092). 

was  not  qualified  to  act,  warrant  being  Stock   law   went    into   operation    within 

apparently  regular  and  valid,  and  de-  six  months  after  its  adoption,  regard- 

fendant     having     no    knowledge    that  less  of  whether  fence  had  been  built 

bailiff     was     not    lawfully    appointed.  around  district.     80/781  (6  S.  E.  589); 

Evidence  was  irrelevant  that  after  ac-  but  see  §  2037,  Civil  Code. 

§  585.  (§  567.)  Penalty  against  taker  up  of  estray.  The  taker  up  of 
an  animal,  according  to  the  provisions  of  the  Civil  Code,  is  liable  to  the 
county  or  the  owner,  as  the  case  may  be,  in  five  times  the  value  of  the  estray, 
if,  after  taking  it  up,  he  fails  to  have  it  appraised  and  returned,  or  forthcom- 
ing, according  to  law,  providential  causes  only  excepted;  and  if  he  appropriates 
it  to  his  own  use,  and  fails  to  pay  said  forfeiture  after  demand  in  writing 
by  the  ordinary,  he  is  guilty  of  a  misdemeanor. 

Cobb,  256. 

§  2032,  et  seq.,  C.  C. 


♦In  carrying  this  section  forward  into  the  Code  of  1910,  "has"  was    printed  "as" 
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Game. 


ARTICLE  34. 

Game. 

[§§  586-594  were  repealed  by  Acts  1911,  p.  137,  and  replaced  by  the  fol- 
lowing sections.    See  10  App.  143  (2),  145  (72  S.  E.  937,  938).] 

§  594  (a).  Game  birds  and  animals.  [The  following  shall  be  deemed 
game  birds  and  animals :  Quail,  commonly  known  as  Bob  White  partridges, 
doves,  snipe,  woodcock,  curlews,  wild  turkeys,  grouse,  pheasants,  deer,  squir- 
rels, [  ]  (a)  ducks,  and  [marsh  hens:  Provided,  that  nothing  herein 
contained  shall  prohibit  the  hunting  or  sale  of  migratory  ducks:  Provided, 
that  no  one  person  shall  kill  more  than  fifty  ducks  in  any  one  day  and  sea- 
son for  shooting  migratory  ducks  is  between  September  first  to  April  twen- 
tieth.] (a)] 

Acts  1911,  pp.  137,  142.     (a)  Acts  1912,  pp.  113,  117. 

§  2158   (a),  et  seq.,   C.  C. 

The   provisos    of    this    section,    which  that  section  of  the  Act. 

were  added  by  section  4  of  the  Act  Right  of  State  to  enact  game  laws.     11 

of  1912   (Acts  1912,  p.  117)   are  not  App.  75   (74  S.   E.  706). 
referred  to  in  the  enacting  part  of 

§  594  (b).  Sale  of  game  birds  or  animals  prohibited.  [Any  person 
who  shall  purchase,  or  sell,  or  export  for  sale,  or  offer  to  sell  any  of  the 
game  birds  or  animals  named  in  section  594  (a)  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction,  punished  by  a  fine  of  not  less  than  ten  or 
more  than  one  hundred  dollars  and  all  costs  for  each  offense,  or  to  work  on 
the  public  works  not  less  than  five  nor  more  than  thirty  days,  and  any  one 
or  mere  of  these  punishments  may  be  ordered  in  the  discretion  of  the 
judge.] 

Acts  1911,   pp.    137,   142. 

kaportation,  as  well  as  exportation,  is  prohibited.    11  App.  75  (74  S.  E.  706). 

§  594  (c).  Transportation  of  game.  Exhibiting  license.  [Any  per- 
son who  shall  transport  or  ship,  or  offer  to  transport  or  ship,  any  of  the 
game  birds  or  animals  mentioned  in  section  594  (a),  without  the  limits 
of  the  State,  or  from  the  county  in  which  the  game  was  killed,  into  an- 
other county  in  this  State,  or  who  shall  sell  or  offer  for  sale,  or  purchase 
or  offer  to  purchase  any  part  of  the  plumage,  skin  or  body  •  of  any  of 
the  game  birds  or  animals  mentioned  in  said  section,  or  who  shall  take 
or  willfully  destroy  the  nest  or  eggs  of  any  of  the  said  birds,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction,  shall  be  punished  as  pre- 
scribed by  section  594  (b) :  Provided,  it  shall  be  lawful  for  any  person  duly 
authorized  to  hunt,  to  personally  transport,  openly,  the  game  actually  killed  by  * 
him,  from  the  county  in  which  it  was  killed  to  any  county  of  this  State,  or  with- 
out the  State,  but  the  person  killing  said  game  must  in  each  instance  accom- 
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pany  the  game  so  killed.  Each  person  hunting  shall  carry  with  him  his 
license  and  exhibit  the  same  promptly  upon  the  request  of  any  game  warden, 
or  deputy  warden,  or  ex-officio  warden.] 

Acts   1911,   pp.   137,   142. 

§  594  (h).     §  2158  (0,  C.  C. 

§  594  (d).  Hunting  season.  Baited  lands.  [Any  person  who  shall 
hunt,  kill  or  destroy,  by  any  means  whatsoever,  or  who  is  in  possession  of 
the  following  named  birds  or  animals,  except  between  the  following  dates, 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished  as 
is  prescribed  by  section  594  (b)  :  Quail,  commonly  known  as  Bob  White 
partridges,  doves,  wild  turkey  gobblers  and  plovers  from  [November  20th 
to  March  1st]  (a)  following,  snipe  from  December  1st  to  May  1st  following; 
woodcock  and  summer  or  wood  duck  from  December  1st  to  January  1st 
following;  deer  from  [October  1st  to  December  1st  following;  cat]  (a) 
squirrel  from  [August]  (a)  1st  to  January  1st  following,  of  each  year.  It 
shall  be  unlawful  any  time  of  the  year  to  scatter  upon  the  lands  of  any  person 
whether  it  be  the  owner  of  the  land  or  not,  any  corn,  wheat  or  grain,  or  to 
bait  fc  r  the  purpose  of  drawing  to  the  lands  where  such  bait  is  scattered  or 
placed,  game  birds  or  doves,  for  the  purpose  of  shooting  or  allowing  to  be 
shot  at,  or  killed  such  game  birds  or  doves  at  or  near  such  lands  so  baited, 
and  it  shall  be  unlawful  for  any  person  to  shoot  at  or  kill  any  dove  or  other 
game  birds*  at,  upon,  over  or  near  any  land  baited  or  baited  field  or  land. 
[It  shall  be  unlawful  for  any  person  to  kill  any  fox  squirrel  prior  to  January 
1st,  1918,]  (a)  and  for  violations  of  this  provision  such  person  or  persons 
shall  be  guilty  of  a  misdemeanor  and  punished  as  prescribed  in  section  1065 
of  this  Code.] 
Acts  1911,  pp.  137,  143.     (a)  Acts  1912,  pp.  113,  117. 

The  amending  Act  of  1912,  in  repeat-  (two   dissenting).     121/198    (48    S.    E. 

ing      this       section      as      amended,  913). 

changes  the  language  of  the  section  Local  game  law  repealed  by  Act  of  1911. 

in  other  particulars  than  those  spec-  10  App.  143  (72  S.  E.  937). 

ified    in    the    enacting    part    of   the  Possession    of    game:      Section   592  of 

Act.     The   section   appears   here  as  the  Code  of  1910  made  possession  of 

it   is   repeated   in   the    Act   of   1912.  •     game   prima    facie   evidence    of  guilt; 

Also,   there   is  a   variation   between  but  this  provision  was  left  out  of  the 

the  statement  of  the  amendments  in  Act  of  1911,  and  the  purchase  or  sale 

the   enacting   clause   and   the   state-  and  the  having  in  possession,  during 

ment  in  the  repetition  of  the  section  the  closed  season,  of  any  of  the  game 

as  amended.     The  amendments  ap-  enumerated    were    made    specific    of- 

pear  here  as  last  stated  in  the  Act  fenses.     11  App.  75,  79  (74  S.  E.  706). 

of  1912.     See  104/412  (1)    (30  S.  E.  Possession    of   game    killed    or    taken 

673).  out  of  the  State.     11  App.  75  (74  S.  E. 

Deer,  proof  that  accused  had  in  posses-  706). 

sion  and  sold  meat  of,  not  make  prima  Shooting  at  any  of  the  game  specified, 

facie   case,   under   game   law   of   1896,  during  the  closed   season,  is  a  viola- 

without    showing    animal    was    "wild"  tion  of  this  section   (one  dissenting). 

11  App.  847  (76  S.  E.  1061). 


♦The  plural  appears  in  the  enrolled  Act  of  1912.    The  published  copy  has  "bird." 
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§  594  (e).  Limits  of  hunting  privilege.  [During  the  open  season  no 
one  person  shall  be  authorized  to  kill  more  than  three  male  deer,  nor  more 
than  three  wild  turkey  gobblers  during  any  one  season.  Nor  more  than 
twenty-five  game  birds  of  any  one  specie  in  any  one  day,  except  snipe  or 
doves,  of  which  one  person  may  kill  forty  in  one  day.  Any  person  violating 
this  section  shall  be  guilty  of  a  misdemeanor  and  punished  as  prescribed  in 
section  594  (b).] 

Acts   1911,   pp.   137,   143. 

§  594  (f).  Hunting  certain  game  prior  to  December  1916  pro- 
hibited. [Any  person  who  shall  catch  or  kill  any  wild  pheasant,  grouse,  wild 
doe  or  fawn,  or  wild  turkey  hens,  or  any  imported  game  birds  or  game  ani- 
mals prior  to  December  the  1st,  1916,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction,  punished  as  is  prescribed  in  section  594  (b).] 

Acts  1911,  pp.  137,  144. 

§  594  (g).  Traps,  nets,  etc.,  and  drugs  or  explosives  prohibited. 
Hunting  at  night.  [Any  person  who  shall  at  any  time  kill  or  capture,  or 
wound  any  game  bird  or  animal  by  the  use  of  any  pitfall,  deadfall,  snare, 
trap,  net,  pen  or  other  devise,  or  by  the  use  of  any  poison,  drug  or  explosive, 
or  who  shall  hunt,  catch  or  kill  any  game  bird  or  animals  at  night,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction,  punished  as  is  prescribed  in 
section  594  (b).] 

Acts  1911,  pp.  137,   144. 

§  594  (h).  Hunting  without  license  or  consent  of  landowner.  Lend- 
ing or  transferring  license.  [Any  person  who  shall  hunt,  without  first 
obtaining  a  license,  except  upon  his  own  land,  or  in  his  own  militia  district, 
or  who  lends  or  transfers  his  license  to  another,  or  who  shall  hunt  upon  the 
knds  of  another  without  first  having  obtained  his  consent  to  do  so,  except 
Persons  following  hounds  in  pursuit  of  foxes  or  deer,  or  any  other  animal 
n°t  mentioned  in  this  Article  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction,  punished  as  prescribed  in  section  594  (b).] 

Acts  1911,  pp.   137,   144. 

!§  594  (c),  594  (n).     §  2158   (f),  C.  C. 

Land  of.  another:     Either  with  or  with-  hounds     find    such    game    upon    land 

out  license  it  is  unlawful  to  hunt  any  where  the  hunter  has  the  consent  of 

kind  of  game,    whether    specified    in  the  landowner  to  hunt,  he  can  follow 
the  Act  of  1911  or  not,  upon  the  land   •  the  hounds   in   pursuit   of  the  animal 

of  another  without  first  obtaining  his  on    to    land    on    which    he    may  not 

consent.    Where  one  is  lawfully  hunt-  have  the  permission  of  the  landowner 

ing  foxes  or  deer  or  any  other  animal  to   hunt.     11   App.   809   (2)    (76   S.   E. 

not  specified,    with    hounds,    and    the  392). 

§  594  (i).  Common  carrier  forbidden  to  transport  out  oi  State. 
[Any  common  carrier  who  shall  ship,  or  transfer,  or  carry  any  game  birds  or 
animals  without  the  limits  of  this  State,  shall  be  guilty  of  a  misdemeanor, 
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and  upon  conviction,  punished  as  in  section  594  (b) :  Provided,  the  terms 
of  this  section  shall  not  apply  to  game  in  the  personal  possession  of  the 
party  killing  the  same:  Provided,  such  party  has  obtained  a  license  then  of 
force.] 

Acts  1911,  pp.  137,  144. 

§  594  (j).  Agents  of  common  carriers  punishable.  [Any  agent  or 
employee  of  a  common  carrier  who  shall  receive  any  game  bird  or  animals 
for  shipment  without  the  State,  or  from  one  county  to  another  county  within 
this  State,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction,  punished 
as  is  prescribed  in  section  594  (b).] 

Acts  1911    pp.  137,  145. 

§  594  (k).  Wardens  punishable  for  failure  of  duty.      [Any  warden, 
deputy  warden  or  ex-officio  warden  who  shall  fail  to  perform  any  act  or 
duty  placed  upon  him  by  this  law  shall  be  guilty  of  a  misdemeanor,  and  . 
upon  conviction,  shall  be  punished  as  is  prescribed  in  section  594  (b).] 

Acts  1911,  pp.  137,  145. 
§  2158  (e),  C.  C. 

§  594  (1).  Game  protection  fund.  [All  moneys  received  by  the  com- 
missioner arising  from  the  provisions  of  this  law  shall  be  deposited  in  the 
State  treasury  to  the  credit  of  the  game  protection  fund,  and  said  fund  shall 
not  be  drawn  upon  nor  used  for  any  purpose  save  such  as  is  designated  in 
this  law.] 

Acts  1911,  pp.  137,  145. 

§§  2158  (g),  2158  (h),  C.  C. 

§  594  (m).  Destruction  of  non-game  birds  prohibited.  [It  shall  be 
unlawful  for  any  person  in  the  State  to  kill,  catch,  or  have  in  his  possession 
any  wild*  non-game  bird,  or  to  take  or  destroy  the  nest  or  eggs  of  any 
non-game  bird,  or  to  have  the  same  in  his  or  her  possession;  such  person 
violating  the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction,  punished  as  is  prescribed  in  section  594  (b) :  Provided, 
this  section  shall  not  apply  to  the  following  birds:  English  sparrows,  owls, 
hawks,  eagles,  crows,  rice  birds,  and  [field  or  meadow  larks,]  (a)  except 
persons  may  ship  into  this  State  birds  mounted  for  millinery  purposes.] 

Acts  1911,  pp.  137,  145.     (a)   Acts  1912,  pp.  113,  118. 

§  594  (n).  Hunting  or  Ashing  on  lands  of  another.  [No  person  shall 
hunt  or  fish  upon  the  lands  of  another  with  or  without  a  license,  without  first 
having  obtained  permission  from  such  landowner.     [Any  person  violating 

♦The  "word  "wild"  appears  in  the  Act  of  1911,  but  it  does  not  appear  in  the  rep- 
etition of  the  section  in  the  amending  Act  of  1912.  It  is  omitted  both  in  the  en- 
rolled Act  and  in  the  published  copy. 
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this  section  is  hereby  declared  to  be  guilty  of  a  misdemeanor,  and  shall  be 
punished  as  prescribed  in  section  594  (b).](a)] 

Acts  1911,  pp.  137,  141.     (a)   Acts  1912,  pp.  113,  116, 
§  594   (h). 

Any   game    or    other    animals    whether  consent    is    violation    of    this    section, 

enumerated  or  not,  it  is  unlawful  for  without  regard  to  character  of  water, 

any  person  to  hunt,  upon  the  land  of  Hence,  taking  fish,  without  landown- 

another,    either    with    or    without    li-  er's    consent,    from    navigable    stream 

cense,  without  first  obtaining  consent  on  which  the  land  abuts  is  a  violation 

of  the  landowner.     11  App.  809  (1)  (76  of  the  section.     12  App.  683  (78  S.  E. 

S.  E.  392);  12  App.  683   (78  S.   E.  53).  53). 

Fbhing  on  land  of  another  without  his 

§  594  (o).  Superior  court  judges  to  charge  law.     [It  shall  be  the 
duty  of  the  various  judges  of  the  superior  courts  to  specially  mention  in 
their  charges  to  their  respective  grand  juries  the  provisions  of  this  law.] 
Acts  1911,  pp.  137,  141. 


ARTICLE  35. 
Terrapins,  Turtles,  Fishing,  and  Oysters. 

§  595.  (§  571.)  Time  within  which  terrapins  may  not  be  captured. 

If  any  person  shall  capture  terrapins  in  any  of  the  rivers,  estuaries,  bays, 
sounds,  creeks,  or  tidewaters  of  this  State,  by  means  of  seines,  nets,  traps, 
or  other  device,  from  the  first  day  of  March  to  the  twenty-fifth  day  of  July, 
he  shall  be  guilty  of  a  misdemeanor. 
Acts   1887,  p.  99. 

§  596.  (§  572.)  Female  terrapins  of  certain  size  not  to  be  captured. 

No  person  shall  capture  in  any  manner,  or  at  any  time,  female  terrapins  of 
a  tess  size  than  five  and  one  half  inches,  measured  lengthwise  on  the  lower 
shell;  and  when  any  such  terrapins  are  caught,  they  shall  be  at  once  returned 
to  the  waters  from  which  they  were  taken.  A  violation  of  this  section  shall 
\yc  a  tnisdemeanor. 
Kcts  1887,  p.  99. 

§  597.  (§  573.)  Evidence  and  exception.  It  shall  be  prima  facie  evi- 
dence of  a  violation  of  the  previsions  of  the  two  preceding  sections  for  any 
Person,  or  persons  to  be  found  in  possession  of  any  terrapin  of  a  less  size 
than  five  and  one  half  inches,  measured  lengthwise  on  the  lower  shell,  at 
any  season  of  the  year,  or  of  any  terrapin  of  any  kind  between  the  first  of 
March  and  the  25th  of  July :  Provided,  that  nothing  in  this  section  shall  be 
*>  construed  as  to  apply  to  persons  owning  and  maintaining  a  bona  fide  and 
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duly  established  terrapin  crawl,  or  pen  in  which  terrapins  may  be  kept  for 
the  purpose  of  raising  and  cultivation. 
Acts   1902,  p.  56.     1887,  p.  99. 

§  598.  (§  574.)  Regulations  as  to  nets.  If  any  person  shall  at  any 
time  use  any  seine,  net,  trap,  or  other  device  for  the  capture  of  terrapins, 
with  meshes  or  openings  smaller  than  five  and  one  half  inches  stretched,  or 
four  and  one  fourth  inches  loose  measure,  he  shall  be  guilty  of  a  misde- 
meanor. 

Acts  1887,  p.  99. 

§  599.  (§  575.)  Turtles,  when  to  be  taken.  If  any  person  shall  take 
turtles  within  tide-water  at  any  time  other  than  from  the  first  day  of  May 
to  the  first  day  of  September,  he  shall  be  punished  as  for  a  misdemeanor. 

Acts  1855-6,  p.  14.     1887,  p.  99.     1895,  p.  63. 

§  600.  (§  576.)  Fishing  regulated.  No  person  shall  inhabit,  occupy,  or 
reside  in  any  vessel,  ark,  or  flat  on  any  river  of  this  State,  which  shall  not  be 
engaged  in  the  lawful  commerce  of  said  river  in  the  carriage  of  goods  or 
produce  to  or  from  market,  unless  owned  by  the  proprietors  of  the  shores,  or 
their  lessees :  Provided,  nothing  in  this  section  shall  be  construed  to  prevent 
the  owners  of  the  land  on  said  rivers,  or  their  lessees,  from  taking  fish  in 
the  river  opposite  their  banks ;  but  no  seine  shall  be  permitted  to  be  used  in 
said  rivers,  either  by  such  owners  or  their  lessees,  from  twelve  o'clock  Sat- 
urday night  to  twelve  o'clock  Sunday  night:  And  provided  also,  that  every 
lease  or  license  to  fish  shall  be  recorded  within  ten  days  after  the  granting 
thereof  in  the  clerk's  office  of  the  superior  court  of  the  county  where  the 
land  lies.  A  violation  of  any  of  the  foregoing  provisions  shall  be  pun- 
ished as  for  a  misdemeanor. 

Cobb,  910,  911.     Acts  1894,  p.  42.     1895,  p.  63. 
§§   218,   419. 

§  601.  (§  577.)  Illegal  Ashing.  No  person,  other  than  the  proprietors 
of  the  shores  and  banks  of  salt  creeks,  estuaries,  and  rivers  (or  such  person 
as  shall  be  by  any  such  proprietor  authorized),  shall  take  fish,  or  attempt  to  do 
so,  with  any  line,  net,  or  contrivance,  on  any  creek,  estuary,  or  river,  where 
an  artificial  shell-reef,  beds,  or  fishing  grounds  have  been  constructed  within 
one  hundred  yards  thereof.  Nor  shall  one  proprietor  construct  or  use  such 
places  opposite  the  shore  or  bank  of  another  proprietor  beyond  the  center  of 
the  creek,  estuary,  or  river  opposite  his  own*  shore  or  bank.  Any  person 
violating  the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor. 

Acts   1872,   p.   58.     1895,   p.   63. 
§  218. 

§  602.  (§  578.)  Traps,  etc.,  unlawful,  except  by  consent.     If  any 

person  shall  put  any  trap,  wire,  trot-line,  set-line,  or  other  like  contrivance. 
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for  catching  fish  for  sale,  in  any  of  the  lakes  or  other  waters  of  the  State, 
upon  or  within  the  lands  of  another,  without  the  written  consent  of  the 
owner  thereof,  he  shall  be  guilty  of  a  misdemeanor. 
Acts   1875,   p.   113. 

§  603.  (§  579.)  Obstructing  passage  of  fish.  If  any  person  shall 
place  in  the  waters  of  any  river  or  creek,  or  any  fresh-water  drain,  any  dam, 
trap,  net,  seine,  or  other  device  for  catching  fish,  unless  the  main  channel  of 
such  stream  is  left  open  for  a  space  of  ten  feet  for  rivers  and  one  third 
channel  of  creek,  at  low-water  mark,  unobstructed  for  the  free  passage  of 
fish  up  or  down  such  stream,  he  shall  be  guilty  of  a  misdemeanor;  and  the 
sheriff  of  the  county,  upon  complaint  of  persons  in  the  territory  of  such 
obstructions,  shall  have  authority  to  break  and  open  any  dam,  net,  or  other 
obstruction  that  may  be  placed  in  such  waters  in  violation  of  this  section. 
This  section  does  not  apply  to  dams  for  milling  or  manufacturing  purposes. 
The  words  "low-water  mark"  shall  not  apply  to  fresh-water  drains. 

Acts  1890-1,  p.   85.     1895,   p.   33. 

Milldam  running  entirely  across  creek,       tailrace  below  wheel.     9  App.  588  (71 
except  at  small  space  where  wheel  is       S.  E.  1004). 
located,   unlawful   to  use   fall   trap   in 

§  604.  (§  580.)  Killing  fish  with  dynamite,  or  firearms.  If  any  per- 
son shall  use  firearms,  dynamite,  or  other  explosive  or  destructive  substance 
f°r  the  purpose  of  killing  fish,  he  shall  be  guilty  of  a  misdemeanor. 

Acts   1880-1,    p.    135.      1904,    p.    103. 

§  605.  (§  581.)  Nets,  etc.,  extending  to  or  obstructing  more  than 
one  half  the  stream.  If  any  person  shall  use  nets,  seines,  or  other  contriv- 
ances covering,  extending  to,  or  obstructing  more  than  one  half  of  the 
stream,  for  catching  or  taking  shad  in  any  of  the  streams  of  this  State,  he 
shall  be  guilty  of  a  misdemeanor. 

Acts  1893,  p.  133. 

§  606.  (§  582.)  Closed  time  and  meshes  of  nets  for  shad.  There 
shall  be  a  "closed  time"  in  the  rivers  in  which  shad  are  caught,  of  forty- 
eight  hours,  commencing  at  sunrise  on  Saturday  morning  of  each  week  and 
ending  at  sunrise  on  Monday  morning  of  the  next  week,  during  which  "closed 
time"  no  shad  or  other  migratory  fish  shall  be  caught  by  nets,  wires,  pounds,  or 
any  other  means  whatever ;  neither  shall  such  nets,  wires,  pounds,  or  other 
apparatus  be  left  in  said  rivers  during  said  "closed  time."  The  meshes  of 
nets  or  other  apparatus  fof  catching  said  fish  shall  not  be  less  than  five 
inches. 

Acts  1876,  pp.  20,  21. 

§  2088,  C.  C. 

§  607  (§583.)  When  shad  shall  be  taken.  No  shad  shall  be  taken, 
except  between  the  first  day  of  January  and  the  twentieth  day  of  April  of 
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each  year,  except  for  spawning  purposes,  to  carry  out  the  provisions  of 
law  for  propagating  fish. 

Acts  1876,  pp.  20,  21. 

§  2089,   C.   C. 

§  608.  (§  584.)  Penalty.  A  violation  of  either  of  the  two  preceding 
sections  shall  be  a  misdemeanor 

Acts   1876    pp.   20,  21. 

§  609.  (§  585.)  Seining' or  netting  for  mountain  trout.  If  any  person 
shall  seine  or  net  for  fish  in  any  of  the  streams  in  which  mountain  trout 
exist,  or  are  placed,  he  shall  be  guilty  of  a  misdemeanor. 

Acts   1890-1,  p.  213. 

§  610.  Non-resident  shall  not  take  oysters  or  fish  to  sell.    If  any 

non-resident  of  this  State  shall  take  or  catch  any  oysters  or  fish  from  the 
public  waters  of  this  State  for  the  purpose  of  selling  them,  he  shall  be 
guilty  of  a  misdemeanor. 

Acts   1899,  p.  96.     1902,  p.  107. 

§  611.  Poisoning  fish.  Any  person  who  shall  directly  by  himself,  or  by 
aiding  or  abetting  others,  put  walnut  hulls,  walnut  leaves,  devil  shoestring, 
or  any  poisonous  substances  whatever  of  any  kind  in  any  waters,  either 
running  streams  or  standing  waters,  such  as  lakes,  ponds,  or  eddy  places  in 
any  river  or  creek  within  the  limits  of  this  State,  which  will  be  likely  to  drive 
away  or  poison  the  fish  therein  by  contaminating  said  waters,  shall  be  guilty 
of  a  misdemeanor. 

Acts    1899,   p.   68.     1903,   p.   100. 

§   774. 

§  612.  Closed  period;  seines,  nets,  gigs,  spears.  If  any  person  shall 
catch  or  take  any  fish  with  seine,  net,  gig,  or  spear,  or  like  device  from  any 
of  the  waters  of  this  State,  between  the  first  day  of  February  and  the  first 
day  of  July  in  each  year,  except  with  hook  and  line,  he  shall  be  guilty  of  a 
misdemeanor. 

Acts  1903,  p.  100.     1904,  p.  103.     1905,  p.  112. 

Accusation  sufficiently  charges  act  was  cused    was    like    "seine,    net,    gig    or 

done    in    closed    season    where    it    al-  spear,"  for,  whether  "like   device"    or 

leges  that  act  was  committed  on  20th  not,    statute    prohibits    taking    of    fish 

day  of  May,  1912.     Not  necessary  to  "except  with  hook  and  line."     12  Apo. 

allege  that  "fish  basket"  used  by  ac-  358  (77  S.  E.  208). 

§  613.  Shad.  In  the  case  of  shad  the  above  prohibition  as  to  dates  shall 
apply  only  between  the  15th  of  April  and  the  1st  of  July. 

§  614.  Drift  nets,  when  they  shall  not  be  used.  Whoever  shall  catch 
any  shad  or  other  fish,  or  use  for  the  purpose  of  catching  shad  or  other 
rish,  in  any  of  the  waters  of  this  State,  any  net  or  nets  known  as  drift  nets, 
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between  the  hours  commencing  at  sundown  on  Thursday  of  each  week  and 
ending  at  sunrise  on  Monday  morning  of  the  next  week,  shall  be  guilty  of 
a  misdemeanor. 
Acts  1908,  p.  100. 

§  615.  (§  586.)  Time  for  taking  oysters.  If  any  person  shall  prick, 
tong,  dredge,  or  in  any  other  manner  take  or  catch  oysters  from  any  of  the 
waters  of  this  State,  except  from  private  beds,  from  the  first  of  May  to  the 
thirty-first  day  of  August,  inclusive,  except  for  the  purpose  of  replanting 
the  same  in  the  waters  of  this  State ;  or  shall  take  them  for  any  purpose  dur- 
ing any  season  from  one  hour  after  sunset  on  Saturdays  until  one  hour  be- 
fore sunrise  on  the  succeeding  Mondays,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1889,   p.  143. 

8  1937,  C.  C 

§  616.  (§  587.)  Unlawful  to  rough  take  oysters.    If  any  person  shall 
"rough"  take  or  catch  oysters  from  any  of  the  public  beds  within  the  waters 
of  this  State,  unless  the  same  shall  be  culled  over  the  beds  from  which  they 
way  be  taken,  except  when  the  weather  is  such  as  to  render  it  dangerous  to 
remain  at  the  beds,  he  shall  be  guilty  of  a  misdemeanor.    This  section  shall 
not  apply  to  the  taking  of  oysters  for  the  purpose  of  replanting  the  same  in 
*ny  of  the  waters  of  this  State. 
Acts   1889,  p.  144. 
§    1938,   C.    C. 

§  617.  (§  588.)  Removing  oysters  from  private  beds,  or  removing 
oyster  marks.  If  any  person  shall,  without  authority  from  the  owner, 
take  or  catch  any  oysters  from  any  private  bed,  or  remove  or  deface  any 
oyster   marks,  he  shall  be  guilty  of  a  misdemeanor. 

Acts    1889,  p.  148. 
5  1953,  C.  C. 

Claim    0f  rjght  to  ^Q  act?  evidence  that       port    indtctment.     114/790    (2)    (40    S. 
defendant    made,    not    admissible,    un-       E.  807). 
Jess  claim  made  at  time  of  act.    112/13    Misapprehension  of  meaning  of  statute, 

H U     (3?  S'  E*  114^'  no  excuse«     112/13   (5)   (37  S.  E.  114). 

Hlgn-Water  mark  and  low-water  mark  Ownership  of  the  oysters  immaterial, 
on  sHore  of  inlet  of  sea,  removing  relatively  to  trespasser  indicted  under 
oysters  from   bed   between,   not    sup-       this    section.      124/417    (3)    (52    S.    E. 

757). 

§  618.  (§  589.)  How  oysters  may  be  taken.    If  any  person  shall  take 
or  catch  oysters  by  the  use  of  any  other  instrument  than  the  oyster  tongs 
heretofore  in  general  use  for  taking  oysters,  within  the  waters  less  than  one 
thousand  feet  distant  from  the  shore  line  at  ordinary  mean  low  tide,  he  shall 
be  guilty  of  a  misdemeanor. 
N^s  ig89f  p   144 
^  19*0,  c.  C. 
6  Ga  Code— 23 
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§§  619-623  TENTH  DIVISION— ARTICLE  36.  354 

Duties  of  officers  of  banks  and  other  corporations. 

§  619.  (§  590.)  Exceptions.  The  foregoing  section  does  not  apply  to 
oysters  taken  by  any  means  from  private  beds  by  the  owner  or  lessee  thereof. 
Nor  does  it  apply  to  oysters  taken  from  unleased  territory  within  said  limits, 
for  the  purposes  of  transplanting  to  other  beds  in  this  State,  with  the  con- 
sent and  approval  of  the  ordinary  and  board,  of  county  commissioners  as 
provided  by  law. 

Acts  1889,  p.  144. 

§   1940,   C.   C. 

§  620.  (§  591.)  Certain  persons  shall  not  procure  oyster  beds  in 
this  State.  If  any  person,  corporation,  or  agents  thereof,  who  are  engaged 
in  any  other  State  in  the  business  of  shipping  or  canning  oysters,  shall  pro- 
cure oyster  beds  of  this  State,  it  shall  be  a  misdemeanor. 

Acts  1890-1,  pp.  214,  215. 
§   1939,   C.   C 

§  621.  (§  592.)  Tonging  or  catching  at  night.  If  any  person  shall 
tong  or  catch  oysters  between  sunset  and  sunrise,  unless  an  unobstructed 
light,  six  feet  above  the  gunwale,  be  carried  on  board  the  boat  used  for  such 
purpose,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1890-1,  p.  218. 

§  1947,  C.  C. 


ARTICLE  36.  , 

Duties  of  Officers  of  Banks  and  Other  Corporations. 

§  622.  State  bank  examiner  or  assistant.  The  State  bank  examiner  ! 
or  assistant  who  shall  willfully  neglect  to  perform  any  duty  provided  for  by  ! 
sections  2279  to  2310,  each  inclusive,  of  the  Civil  Code,  or  who  shall  know- 
ingly and  willfully  make  any  false  statement  concerning  any  bank  or  trust  j 
company,  or  shall  be  guilty  of  any  misconduct  or  corruption  in  office,  shall 
be  guilty  of  a  misdemeanor,  and  in  addition  thereto  shall  be  removed  from  j 
office  by  the  Governor.  ■ 

Acts  1907,  p.  85.  | 

§  623.  Certifying  bank  checks.  Any  officer,  clerk,  or  agent  of  a  bank, 
who  shall  violate  section  2301  of  the  Civil  Code,  on  the  subject  of  certifying 
bank  checks,  shall  be  guilty  of  a  misdemeanor.  I 

Acts  1907,  p.  85.  I 
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355  TENTH  DIVISION— ARTICLE  37.       §§  624-626  (a) 

Building  and  loan  associations,  insurance  companies,  etc. 

ARTICLE  37. 

Foreign  Building  and  Loan  Associations,  Insurance  Companies,  In- 
vestment Companies,  and  Fraternal  Beneficiary  Orders. 

§  624.  (§  595.)  Foreign  building  and  loan  associations.  If  any  offi- 
cer, director,  or  agent  of  any  foreign  building  and  loan  association  shall,  in 
this  State,  solicit  subscriptions  to  the  stock  of  such  association,  or  sell  or  is- 
sue, or  knowingly  cause  to  be  sold  or  issued,  to  a  resident  of  this  State  any 
stock  of  an  association  while  said  association  has  not  on  deposit,  as  required 
by  law,  seventy-five  per  cent  of  all  its  securities,  or  before  said  association 
has  complied  with  all  the  provisions  of  law,  he  shall  be  guilty  of  a  misde- 
meanor. 

Acts  1890-1,  pp.  176,  180.     1895,  p.  63. 
§  2883,  C.  C. 

§  625.  (§  596.)  Sale  of  stock  of  home  company  to  non-residents. 

If  any  officer,  director,  or  agent  of  any  building  and  loan  association  in- 
corporated under  the  laws  of  this  State  shall  sell,  issue,  or  knowingly  cause 
to  be  sold  or  issued,  to  any  person  not  a  resident  of  the  State  in  which  the 
home  office  of  said  company  is  located,  any  stock  of  said  association  while 
said  association  does  not  have  on  deposit,  as  required  by  law,  seventy-five 
per  cent  of  all  of  the  securities  of  said  association  taken  in  the  regular  course 
of  business,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1890-1,  pp.  176,  180.     1895,  p.  63. 
§  2883,   C.  C. 

§  626.  (§  597.)  Penalty  on  agents  of  unauthorized  insurance  com- 
panies.  Any  person  who  shall  do  or  perform  any  of  the  acts  or  things 
Mentioned  in  the  law  of  this  State  regulating  the  business  of  insurance,  for 
any   insurance  company,  or  agent  of  -said  company,  without,  such  company 
having  first  received  a  certificate  of  authority  from  the  insurance  commis- 
sioner of  this  State,  as  required  by  law,  shall  be  punished  as  for  a  misde- 
meanor, and  shall  also  pay  a  sum  equal  to  the  State,  county,  and  municipal 
^es   and  licenses  required  to  be  paid  by  insurance  companies  legally  doing 
business  in  this  State.     It  is  the  duty  of  the  insurance  commissioner  to  see 
that    violators  of  the  provisions  of  this  section  are  prosecuted. 

^cts  1887,   p.   122. 
?  S2€.    §  2444,  C.  C. 

Chai-fc^red   companies   only   included   in       this  section.    92/8  (18  S.  E.  14). 

§  ^26  (a).  Neglect  of  summons  or  obstructing  commissioner's  ex- 
*nrixiation.    [Whoever  without  justifiable  cause  neglects    upon    legal    sum- 
mons served  within  this  State  to  appear  and  testify  before  the  commissioner 
or  his  examiner  in  the  examination  of  any  company  as  provided  in  section 
2A\2  (f)  0f  the  Civil  Code,  and  whoever  willfully  and  without  just  cause 
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§§  626  (b)-627  (a)    TENTH  DIVISION— ARTICLE  37.  356 

Building  and  loan  associations,  insurance  companies,  etc. 

obstructs  the  commissioner,  his  deputy  or  examiner,  in  any  such  examina- 
tions, shall  be  punished  by  a  fine  of  not  more  than  $1,000.00  or  by  imprison- 
ment for  not  more  than  one  year.  It  shall  be  the  duty  of  the  insurance  com- 
missioner to  report  any  and  all  such  offenses  under  this  section  to  the  so- 
licitor-general of  the  circuit  in  which  it  occurs.] 
Acts  1912,   pp.  119,  125. 

§  626  (b).  Punishment  for  false  statements.  [Any  director,  officer, 
agent  or  employee  of  any  insurance  company  who  willfully  and  knowingly 
subscribes,  makes  or  concurs  in  making  any  annual  or  other  statement  re- 
quired by  law  containing  any  material  statement  which  is  false  shall  be 
deemed  guilty  of  a  misdemeanor  and  punished  as  provided  in  section  1065 
of  this  Code.  It  shall  be  the  duty  of  the  insurance  commissioner  to  report 
all  such  misrepresentations  and  false  statements  to  the  solicitor-general  of 
the  circuit  in  which  they  occur.] 

Acts  1912,  pp.  119,  125. 

§§  2415,  2418,   C.   C. 

§  626  (c).  Investments  by  insurance  companies.  [Any  person  or 
persons  acting  as  agents  for  any  such  companies  as  are  contemplated  in 
section  2408  of  the  Civil  Code,  with  regard  to  investments  by  insurance 
companies,  who  shall  knowingly  and  willfully  violate  the  provisions  of  said 
section,  shall  be  deemed  guilty  of  a  misdemeanor,  and  punished  as  pro- 
vided in  section  1065  of  this  Code.] 

Acts   1912,  pp.    119,   137. 

§  627.  (§  598.)  Falsely  or  fraudulently  procuring  insurance.     Any 

agent,  physician,  or  other  person,  who  shall  knowingly  secure,  or  cause 
to  be  secured,  a  certificate  of  membership  on  any  person  without  his  knowl- 
edge or  consent,  or,  by  means  of  misrepresentations,  fraudulent  or  untrue 
statements,  be  instrumental  in  securing  a  certificate  of  membership  on  an 
aged  or  infirm  person,  or  in  restoring  to  membership  a  person  not  in  an 
insurable  condition,  shall  be  punished  as  for  a  misdemeanor,  and  the  certifi- 
cate or  renewal  so  secured  shall  be  absolutely  void. 

Acts   1887,  p.   125.     1895,  p.  63. 

§  627  (a).  False  representations  as  to  policy  sold.  [It  shall  be  un- 
lawful for  any  person,  firm  or  corporation  to  make  or  cause  to  be  made 
any  fraudulent  or  false  representations  as  to  the  form,  nature  and  char- 
acter of  the  policy  offered  for  sale,  and  any  person  selling  a  different  form 
or  character  of  policy  from  that  which  he  represents  himself  as  selling,  or 
makes  any  other  material  misrepresentation  as  to  the  benefits  accruing  un- 
der any  policy  which  he  sells  or  offers  for  sale,  shall  be  deemed  guilty  of  a 
misdemeanor  and  punished  as  provided  in  section  1065  of  this  Code.] 

Acts  1912,  pp.  119,  125. 

§  2445  (e),  C.  C. 
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Building  and  loan  associations,  insurance  companies,  etc. 


l 


§  627  (b).  Rebates  and  discriminatory  contracts  prohibited.  [Any 
person  acting  as  agent  for  any  insurance  company  in  giving  a  rebate  on  any 
insurance  premium,  or  in  making  any  discriminatory  contract,  and  the  party 
receiving  the  benefit  of  any  such  a  rebate  or  discrimination,  in  violation 
of  section  2440  (b)  of  the  Civil  Code,  shall  be  deemed  guilty  of  a  misde- 
meanor and  shall  be  punished  as  provided  in  section  1065  of  this  Code.] 

Acts  1912,  pp.  119,  130. 

§  627  (c).  Violating  regulations  for  industrial  health,  life  or  acci- 
dent insurance  business.  [Any  person  who  violates  sections  2514  (f)- 
2514  (j)  of  the  Civil  Code,  regulating  the  business  of  industrial  health, 
life  or  accident  insurance,  shall  be  guilty  of  a  misdemeanor  and  upon  con- 
viction shall  be  punished  as  provided  by  section  1065  of  this  Code.] 

Acts  1913,  p.  98. 

§  628.  Investment  company  business,  transacting  unlawfully.    Any 

company,  corporation,  partnership,  or  association,  or  any  officer  or  agent 
of  the  same,  who  shall  attempt  to  place  or  transact  business  as  defined  in 
section  2899  of  the  Civil  Code,  relating  to  investment  companies,  if  the  cor- 
poration, company,  partnership,  or  association  has  not  a  license  to  do  so, 
shall  be  guilty  of  a  misdemeanor. 
Acts  1904,  p.  74. 

§  628  (a).  Unlawfully  selling  stocks,  bonds,  and  other  securities. 
[Any  dealer  or  agent  of  a  dealer  wilfully  violating  the  provisions  of  sec- 
tions 2909  (a)-2909  (j)  of  the  Civil  Code,  regulating  the  sale  of  stocks., 
bonds,  and  other  securities,  shall  be  charged  guilty  of  a  misdemeanor,  and  be 
punished  in  accordance  with  section  1065  of  this  Code.] 

Acts  1913,  p.  in. 

§  629.  Acting  for  fraternal  beneficiary  order  illegally.    Any  officer, 

a£ent,  or  person  acting  for  any  fraternal  t>eneficiary  order,  or  subordinate 

body   thereof,   within  this   State,  while  it  shall  be  prohibited   from  doing 

business  pursuant  to  the  provisions  of  the  Civil  Code,  shall  be  guilty  of  a 

^'sdemeanor,  and  shall  be  punished  by  a  fine  of  not  less  than  twenty-five 

Qo/Iars  nor  more  than  one  hundred  dollars. 
Acts    1900,  p.  71. 
§    2S64  (a),  et  seq.,  C.  C. 

§  ^30.  Acting  for  order  without  complying  with  law.  Any  person 
Wno  shall  act  within  this  State  as  an  officer,  agent,  or  otherwise  for  any 
sucti  fraternal  beneficiary  order,  in  soliciting  or  procuring  new  business 
ot  ynembers,  which  shall  have  neglected  or  refused  to  comply  with  the  pro- 
visions of  the  Civil  Code,  on  the  subject  of   fraternal  beneficiary  orders, 

shall  be  guilty  of  a  misdemeanor  and  be  punished  as  in  the  preceding  section.  * 

^<*S  1900,  p.   71. 
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Building  and  loan  associations,  insurance  companies,  etc. 

§  630  (a).  Penalties  for  violating  law  regulating  certain  frater- 
nal benefit  societies.  [Any  person,  officer,  member  or  examining  physi- 
cian of  any  society  authorized  to  do  business  under  sections  2564  (q)-2564 
(yy)  of  the  Civil  Code,  who  shall  knowingly  or  willfully  make  any  false 
or  fraudulent  statement  or  representation  in  or  with  reference  to  any  appli- 
cation for  membership,  or  for  the  purpose  of  obtaining  money  from  or 
benefit  in  any  society  transacting  business  under  said  sections,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by 
a  fine  of  not  less  than  one  hundred  dollars  nor  more  than  five  hundred 
dollars  or  imprisonment  in  the  county  jail  for  not  less  than  thirty  days  nor 
more  than  one  year,  or  both,  in  the  discretion  of  the  court;  and  any  person 
who  shall  willfully  make  a  false  statement  of  any  material  fact  or  thing  in  a 
sworn  statement  as  to  the  death  or  disability  of  a  certificate  holder  in  any 
such  society  for  the  purpose  of  procuring  payment  of  the  benefit  named  in  i 

the  certificate  of  such  holder,  and  any  person  who  shall  willfully  make  any 
false  statement  in  any  verified  report  or  declaration  under  oath  required  or  i 

authorized  by  said  sections,  shall  be  guilty  of  perjury,  and  shall  be  proceeded  I 

against  and  punished  as  provided  by  the  statutes  of  this  State  in  relation  to  ! 

the  crime  of  perjury.  Any  person  who  shall  solicit  membership  for,  or  in 
any  manner  assist  in  procuring  membership  in  any  fraternal  benefit  society 
not  licensed  to  do  business  in  this  State,  or  who  shall  solicit  membership  for, 
or  in  any  manner  assist  in  procuring  membership  in  any  such  society  not 
authorized  as  therein  provided,  to  do  business  as  therein  defined  in  this  J 

State,  shall  be  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall 
be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  two  hundred  dol- 
lars. Any  society  or  any  officer,  agent,  or  employee  thereof,  neglecting  or 
refusing  to  comply  with  or  violating  any  of  the  provisions  of  said  sections 
of  the  Civil  Code,  the  penalty  for  which  neglect,  refusal  or  violation  is  not 
specified  in  this  section,  shall  be  fined  not  exceeding  two  hundred  dollars 
upon  conviction  thereof.] 

Acts   1914,   pp.  99,   121. 

§§    259,    260.  #  ; 

§  630  (b).  Contracts  of  suretyship  between  common  carriers  and 
their  employees.  [Any  person,  officer  or  manager,  company,  corporation, 
association  or  firm,  who  shall  violate  any  of  the  provisions  of  section  2562  (a)  I 

and  2562  (b)  of  the  Civil  Code,  regulating  contracts  of  suretyship  between  ' 

common  carriers  and  their  employees,  shall  be  deemed  guilty  of  a  misde-  j 

meanor  and  be  punished  as  provided  in  section  1065  of  this  Code.] 

Acts  1912,  p.  159. 
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TENTH  DIVISION— ARTICLES  38,  39.         §§  631,  632 


Peddling  without  a  license.     Emigrant  agents. 


ARTICLE  38. 

Peddling  without  a  License. 

§  631.  (§  600.)  Peddler  selling  without  a  license.  If  any  peddler, 
or  itinerant  trader,  shall  sell  any  goods,  wares,  or  merchandise,  except  such 
as  are  excepted  by  law,  without  a  license  from  the  proper  authority,  he  shall 
be  guilty  of  a  misdemeanor. 

Cobb,  822.     Acts  1865-6,  p.  233. 

§§  529,  et  seq.,  946,  947,  1886-1896,  C.  C 


Confederate  soldier  may  employ  clerk 
or  other  employees  in  operation  of 
business  which  certificate  authorizes. 
12  App.  159  (76  S.  E.  992). 

Interstate  commerce,  section  not  opera- 
tive against  one  engaged  in.  One 
who,  in  this  State,  as  the  representa- 
tive of  a  principal  residing  in  another 
State,  takes  orders  on  such  principal 
for  the  purchase  of  goods  held  in  such 
other  State,  and  who,  when  the  goods 


are  shipped  by  his  principal  to  him, 
receives  them  in  this  State,  breaks  the 
original  packages  in  '  which  they  are 
contained,  distributes  them  among 
the  customers  from  whom  he  ob- 
tained such  orders,  and  upon  delivery 
receives  from  them  the  price  of  the 
goods,  is  engaged  in  interstate  com- 
merce. 117/292  (43  S.  E.  740).  See 
111/536  (36  S.  E.  866);  105/457  (30  S. 
E.    755). 


ARTICLE  39. 
Emigrant  Agents. 

§  632.  (§  601.)    Acting  as  emigrant  agent  without  a  license.     Any 

Person  who  shall  solicit  or  procure  emigrants,  or  shall  attempt  to  do  so,  with- 
out first  procuring  a  license  as  required  by  law,  shall  be  guilty  of  a  misde- 
meanor. 

A«s  1877,  p.  120. 

&    939,  C.  C. 


^>e«  §  939,  Civil  Code,  and  notes. 

Constitutionality  of  Act  of  1898  impos- 
ing tax  on  emigrant  agents.  110/584 
(2-4)  (35  S.   E.  699). 

Emigrant  agent,  in  tax  Act  of  1898, 
means  person  engaged  in  hiring  labor- 
ers in  this  State  to  be  employed  be- 
yond limits  of  same.  110/584  (1)  (35 
S.  E.  699). 

Evidence  not  showing  accused  procured 
or  solicited  residents  to  remove,  or  at- 
tempted to  do  so,  conviction  illegal. 
1H/844  (1)  (40  S.  E.  1013). 

Forfeiture  of  criminal  recognizance  can- 
not be  successfully  resisted  by  attack 
°n  indictment  against  principal,  unless 
H  appears  indictment  is  void.    119/179 


(45  S.  E.  989). 

Indictment,  general  averment  in,  that 
one  unlawfully  carried  on  business  as 
emigrant  agent,  not  good,  when  an- 
other count,  describing  the  acts,  nega- 
tives general  averment.  114/844  (2) 
(40  S.  E.  1013). 

Non-resident  coming  into  this  State  and 
employing  laborers  on  his  own  behalf 
to  work  for  him  in  another  State  is 
not  "emigrant  agent"  within  meaning 
of  tax  Act  of  1898.  114/53  (39  S.  E. 
913). 

Temporary  employment,  procuring  la- 
borers for,  not  violate  this  section. 
110/595  (2)  (36  S.  E.  93). 
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§§  633-636  TENTH  DIVISION— ARTICLE  40.  360 

Receipts  by  common  carriers  and  innkeepers,  traffic  in  tickets,  etc. 

ARTICLE  40. 

Receipts  by  Common  Carriers  and  Innkeepers,  Traffic  in  Tickets,  and 
Sales  of  Patent  Rights  and  of  Corporate  Stock  by  Promoters. 

§  633.  (§  602.)  Receipts  of  carriers.  Whenever  any  person  shall  de- 
liver property  of  any  description  to  a  railroad,  steamboat,  or  express  company, 
for  transportation,  said  company  shall,  upon  demand,  furnish  the  party  so  de- 
livering a  valid  receipt  which  shall  specify  the  shipping  marks  and  numbers 
thereon  and  the  weight  of  the  property  thus  delivered,  whenever  the  value 
can  be  estimated  by  weight ;  and  in  all  cases  where  the  value  can  not  be  thus 
estimated,  the  receipt  shall  give  a  general  description  of  the  property,  and 
shall  also  specify,  as  near  as  practicable,  the  quantity  or  value  thereof,  and 
also  the  place  of  destination ;  and  any  agent  or  officer  of  such  company  vio- 
lating the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor. 

Acts  1865-6,   pp.   236,   237.      1895,  p.  63. 

§  634.  (§  603.)  Innkeepers  to  give  checks  or  receipts  for  baggage. 
Keepers  of  inns,  hotels,  and  other  houses  of  public  entertainment  for  trav- 
elers shall  give  receipts  or  checks  for  all  baggage  of  their  guests,  delivered 
in  such  inn,  hotel,  or  house  of  entertainment,  when  requested  so  to  do  by  such 
guest;  and  such  keeper  shall  not  make  any  additional/ charge  for  receipting 
for,  checking,  or  keeping  such  baggage,  so  long  as  the  owner  remains  a  guest 
of  the  house.  A  violation  of  the  provisions  of  this  section  shall  be  a  misde- 
meanor. 

Acts  1865,  pp.  61,  62.     1865-6,  p.  233. 

§  635.  Illegal  sale  of  patent,  copy,  or  proprietary  rights.  If  any 
person  shall  violate  the  provisions  of  section  4293  of  the  Civil  Code,  by  sell- 
ing any  of  the  articles  mentioned  in  that  section  without  expressing  in  the 
face  of  such  notes  or  contracts  or  other  evidence  of  debt  the  article  or  thing 
for  which  the  same  was  given,  he  shall  be  guilty  of  a  misdemeanor. 

Acts   1897,  p.  81. 

§  635  (a).  Illegal  sale  of  corporate  stocK.  [Any  person  or  corpora- 
tion violating  the  provisions  of  section  4294  (a)  of  the  Civil  Code,  by  selling 
any  of  the  stocks  mentioned  therein  without  expressing  in  the  face  of  the 
notes  or  contracts  or  other  evidence  of  debt  the  consideration  for  which  the 
same  was  given,  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  shall  be 
punished  as  provided  by  section  1065  of  this  Code.] 

Acts  1912,  p.  154. 

§  636.  Illegal  traffic  in  tickets.  Whoever  shall  violate  sections  2733  or 
2734  of  the  Civil  Code,  relating  to  traffic  in  non-transferable  tickets,  shall  be 
guilty  of  a  misdemeanor. 

Acts  1904,  p.  102. 
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361  TENTH  DIVISION— ARTICLE  41.  §§  637-642 

Inspection  of  oil;  sale  of  illuminating  fluids. 

ARTICLE  41. 

Inspection  of  Oil,  and  Sale  of  Illuminating  Fluids. 

§  637.  (§  604.)  Illegal  use  of  official  brands.  If  any  person  shall  use 
the  official  branding  device  of  the  inspector  of  oils,  contrary  to  [law]*  he 
shall  be  guilty  of  a  misdemeanor. 

Acts  1890-1,  p.  140. 
§§  1808,  1809,   C.  C. 

§  638.  (§  605.)  Duplicate  of  request  for  inspector.  Whenever  a 
person  desires  to  have  oil  inspected,  he  shall,  at  the  time  of  sending  the  order 
for  inspection  to  the  inspector,  send  a  duplicate  of  the  order  to  the  commis- 
sioner of  agriculture ;  and  for  a  failure  to  do  so,  he  shall  be  guilty  of  a  mis- 
demeanor. 

Acts  1890-1,  p.  140. 

§  1808,  C.  C. 

§  639.  (§  606.)  Illegal  sale  of  illuminating  fluids.  Any  person  who/ 
shall  sell  or  offer  for  sale  any  of  the  illuminating  fluids  designated  in  section 
1809  of  the  Civil  Code,  in  violation  of  the  provisions  of  said  section,  shall  be 
guilty  of  a  misdemeanor. 

Acts  1880-1,  p.  152.     1895,  p.  63. 

§  640.  (§  608.)  Wrongful  use  of  branded  vessels.  Any  dealer  in 
illuminating  oils  or  fluids  who  shall  receive,  give  away,  buy,  or  sell  any  empty 
barrels  or  other  packages  from  which  said  oil  or  fluid  has  been  emptied,  with- 
out first  removing  or  defacing  the  inspector's  brand,  or  shall  refill  such  casks 
or  other  packages  with  uninspected  oil  or  fluid  for  the  purpose  of  sale,  and 
shall  sell  or  offer  the  same  for  sale  without  first  having  it  inspected,  shall  be 
guilty  of  a  misdemeanor;  the  fine,  if  one  be  imposed,  to  be  devoted  to  the 
public-school  fund  in  the  county  in  which  the  offense  is  committed. 

Acts  1880-1,   p.   152. 

§  1814,  C.   C. 

§  641.  (§  609.)    Inspector,  clerk,    or   deputy   violating  law.      All 

clerks  and  deputies  of  inspectors  are  held  amenable  and  subject  to  the  pen- 
alties for  violating  any  of  the  provisions  of  law  regulating  the  inspection  of 
coal  and  petroleum  oils ;  and  any  inspector,  inspector's  clerk,  or  deputy,  who 
fails  to  discharge  the  duties  required  of  him  by  said  law,  or  violates  the  same, 
shall  be  guilty  of  a  misdemeanor. 

Acts  1880-1,  pp.  152,  153. 

§§  1803-1814,   C.   C. 

§  642.  (§  610.)     Sale  of  uninspected  oil.     If  any  person  shall  sell,  or 
keep  for  sale  or  in  storage,  any  crude  or  refined  petroleum,  naphtha,  kero- 

*In  carrying  this  section  forward  into  the  Code  of  1910,  "law"  was  omitted. 


Digitized  by 


Google 


§§  642  (a)-643       TENTH  DIVISION— ARTICLE  42.  362 

Inspection  of  fertilizers,  flour,  grain,  etc. 

sene,  earth-rock,  coal,  machine,  or  illuminating  oil,  the  products  of  petroleum, 
earth-rock,  or  coal-oil,  without  having  the  same  inspected  and  approved  by 
an  authorized  inspector,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1872,  p.  55. 
§  1809,  C.  C. 

Ignorance  that  oil  is  below  test,  no  ex-  Several  sales  constitute  several  offenses. 

cuse.    66/160.  66/160. 

Intent     presumed     from     illegal     sale.  Witness    need    not    be    authorized   in- 

66/160.  spector.    66/111. 

§  642  (a).  Labeling  gasoline,  benzine  or  naphtha.  [Any  manufac- 
turer, dealer  or  vender,  failing  to  comply  with  the  provisions  of  section  1809 
(c),  of  the  Civil  Code,  in  regard  to  labeling  casks,  barrels  or  packages  con- 
taining gasoline,  benzine  or  naphtha  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  therefor,  shall  be  punished  as  prescribed  in  section  1065 
of  this  Code.] 

Acts   1912,  p.  149. 

§  642  (b).  Adulteration  of  gasoline,  benzine  or  naphtha.  [Any 
manufacturer,  vender  or  dealer  who  shall  adulterate  any  gasoline,  benzine  or 
naphtha,  as  described  in  section  1809  (c),  of  the  Civil  Code,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  as 
prescribed  in  section  1065  of  this  Code.] 

Acts  1912,  p.  149. 

§  642  (c).  Labels  attached  to  packages  by  retailers.  [Any  re- 
tailer violating  the  provisions  of  sections  1809  (f )  and  1809  (g)  of  the  Civil 
Code,  with  regard  to  attaching  labels  to  barrels,  casks,  cans  or  packages  con- 
taining gasoline,  benzine  or  naphtha,  shall  be  punished  with  a  fine  of  not  more 
than  fifty  dollars  or  imprisonment  not  to  exceed  thirty  days,  one  or  both,  in 
the  discretion  of  the  court.] 

Acts   1912,  p.  149. 


ARTICLE  42. 

Inspection  of  Fertilizers,  Flour,  Grain,  Cotton  Seed  Meal,  Wood, 

Timber,  and  Naval  Stores. 

§  643.  (§  611.)  Illegal  sale  of  fertilizers  or  chemicals.  Any  person 
selling  or  offering  for  sale  any  fertilizers  or  chemicals,  without  having  first 
complied  with  the  provisions  of  law  as  to  the  inspection,  analysis,  and  sale 
of  commercial  fertilizers,  chemicals,  and  cotton  seed  meal,  shall  be  guilty  of 
a  misdemeanor. 

Acts   1890-1,  p.   146.     1897,  p.  115.     1901,  p.  65. 
§§  1771-1799,  C.  C. 

Cited.     11  App.  487  (75  S.  E.  816V 
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363  TENTH  DIVISION— ARTICLE  42.         §§  643  (a) -649 

Inspection  of  fertilizers,  flour,  grain,  etc. 

§  643  (a).  Injurious  fillers  in  fertilizers  prohibited.  [Any  manu- 
facturer, dealer  or  person  violating  the  provisions  of  sections  1778  (f)  and 
and  1778  (g),  of  the  Civil  Code,  with  regard  to  injurious  fillers  in  fertili- 
zers, shall  be  guilty  of  a  misdemeanor.] 

Acts  1912,  p.  ill. 

§  644.  (§  612.)  Neglect  of  duty  by  inspectors  of  flour,  etc.     Any 

neglect  of  duty  by  an  inspector  of  flour,  Indian  corn,  and*  corn-meal,  wheat, 
and  other  grain  in  bags,  barrels,  or  in  bulk,  shall  be  a  misdemeanor. 

Acts  1895,   p.   63. 

§§  1864-1870,  C.  C. 

§  645.  (§  613.)    Inspection,  analysis,  and  sale  of  cotton  seed  meal. 

Any  person  violating  the  provisions  of  law  governing  the  inspection,  analy- 
sis, and  sale  of  cotton  seed  meal  shall  be  guilty  of  a  misdemeanor. 

Acts  1890-1,  p.  222. 
§  1779,  C.  C. 

§  645  (a).  Branding  cotton  seed  meal  according  to  grade.  [Any 
person  or  persons  violating  the  provisions  of  sections  1779  (a)  to  1779  (c) 
of  the  Civil  Code  in  regard  to  branding  cotton  seed  meal  according  to  grade, 
shall  be  deemed  guilty  of  a  misdemeanor.] 

Acts   1910,   p.    82. 

§  646.  (§  614.)  Excessive  charge  for  inspecting  lumber  and  tim- 
ber. No  corporate  authority,  incorporation,  or  court  shall  authorize  inspec- 
tors and  measurers  of  lumber  and  timber  to  charge  more  than  twenty-five 
cents  per  thousand  feet  for  inspecting,  measuring,  and  trimming  lumber  and 
timber;  if  any  such  inspector  or  measurer  shall  charge  more  than  that  sum, 
he  shall  be  guilty  of  a  misdemeanor. 

Aets  1876,  p.  32. 

§§  1836,  1843,   C.   C. 

§  647.  (§  615.)  Inspector  shall  not  be  clerk,  etc.  If  any  timber  or 
lumber  inspector  or  measurer  shall,  during  his  term  of  office,  be  the  clerk  or 
agent  of  a  lumber  or  timber  buyer,  or  the  clerk  or  agent  of  a  lumber-mill,  he 
shall  forfeit  his  office  and  be  punished  as  for  a  misdemeanor. 

Cobb,  24.    Acts  1895,  p.  63. 

§  1832,   C.  C. 

§  648.  (§  616.)  Failure  to  measure  timber.  If  any  inspector  or 
measurer  of  timber  shall  fail,  neglect,  or  refuse  to  measure  timber  as  pre- 
scribed by  law,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1877,  p.  18. 

§   1843,    C.   C. 

§  649.  (§  617.)  Violation  of  timber  or  lumber  law.  Any  inspector 
or  other  person  who  shall  violate  any  of  the  provisions  of  the  Civil  Code  so 
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§§  650-654  TENTH  DIVISION— ARTICLE  42.  364 

Inspection  of  fertilizers,  flour,  grain,  etc. 

far  as  the  same  relates  to  the  inspection  and  measurement  of  timber  or  lum- 
ber, shall  forfeit  his  office,  and  be  punished  as  for  a  misdemeanor. 

Acts  1873,  pp.  21,  22.  1895,  p.  63. 
§  728.  §§  1835,  1843,  C.  C. 

§  650.  (§  618.)  Inspectors  to  be  disinterested.  If  an  inspector  of 
naval  stores,  appointed  by  the  corporate  authorities  of  a  city,  or  an  ordinary, 
shall  be  during  his  term  of  office  the  agent  or  clerk  of  a  buyer  of  naval  stores, 
or  of  a  factor,  brokerage,  or  commission  merchant  engaged  in  the  buying  or 
selling  of  naval  stores,  or  of  a  manufacturer  engaged  in  the  production  of 
naval  stores,  he  shall  forfeit  his  office  and  in  addition  thereto  shall  be  pun- 
ished as  for  a  misdemeanor. 

Acts  1887,  p.  no. 

§    1832,    C.   C. 

§  651.  (§  619.)  Charges  for  inspection.  Any  inspector  of  naval  stores 
charging  and  demanding  more  than  six  cents  for  inspecting  a  barrel  of  rosin, 
or  more  than  nine  cents  for  inspecting  a  barrel  of  spirits  of  turpentine,  shall 
be  guilty  of  a  misdemeanor. 

Acts  1887,  p.  no. 

§   1833,   C.   C. 

§  652.  (§  620.)  Interfering  with  inspector's  brand.  If  any  person, 
other  than  a  sworn  and  bonded  inspector,  shall  interfere,  or  cause  it  to  be 
done,  with  a  brand  placed  by  an  inspector  upon  a  barrel  of  rosin  designating 
the  true  grade  or  quality  of  the  rbsin,  or  upon  a  barrel  of  spirits  of  turpentine 
designating  the  number  of  gallons  in  the  barrel,  he  shall  be  guilty  of  a  mis- 
demeanor; and  where  a  fine  is  imposed,  one  half  thereof  shall  go  to  the  in- 
former. 

Acts  1887,  p.  no. 

§§   1815-1841,   C.   C. 

§  653.  (§  621.)  Fraudulent  brands.  If  an  inspector  shall  fraudulently 
place  any  other  than  the  true  grade  or  quality  upon  a  barrel  of  rosin,  or  any 
other  than  the  exact  number  of  gallons  upon  a  barrel  of  spirits  of  turpentine, 
he  shall  be  guilty  of  a  misdemeanor. 

Acts  1887,  p.  111.  1895,  p.  63. 
I  1841,  C.  C. 

§  654.  Penalty  for  not  marking  turpentine  barrel.  Any  person  who 
shall  knowingly  aid  or  assist  in  the  manufacture  for  sale,  consignment,  or 
shipment  of  adulterated  spirits  of  turpentine,  or  adulterated  wood  spirits 
of  turpentine,  which  shall  be  placed  or  contained  in  a  barrel  not  marked  in 
the  manner  provided  for  by  law  to  indicate  the  character  of  its  contents, 
shall  be  guilty  of  a  misdemeanor. 

Acts  1903,  p.  77. 
§  1823,  C.  C. 
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365  TENTH  DIVISION— ARTICLE  43.  §§  655-660 

Suffrage,  campaign  expenses,  and  campaign  funds. 

§  655.  Adulterations,  penalty  for  selling,  etc.  If  any  person  shall 
knowingly  ship,  consign,  sell,  or  offer  for  sale  as  pure  spirits  of  turpentine 
any  wood  spirits  of  turpentine  or  adulterated  spirits  of  turpentine,  or  ship, 
consign,  sell,  or  offer  for  sale  as  wood  spirits  of  turpentine  any  adulterated 
wood  spirits  of  turpentine,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1903,   p.   77. 
5  1823,  C.  C. 

§  656.  Dealing  in  unmarked  turpentine.  Any  person  who  shall  know- 
ingly purchase  or  receive  or  offer  for  sale  or  sell  any  spirits  of  turpentine 
or  wood  spirits  of  turpentine,  which  has  not  been  marked,  branded,  or  stamped 
in  accordance  with  the  requirements  of  the  Civil  Code,  shall  be  guilty  of  a 
misdemeanor. 

Acts  1903,  p.  77. 

§  1823,  C.  C. 


ARTICLE  43. 

Suffrage,  Campaign  Expenses,  and  Campaign  Funds. 

§  657.  (§  622.)  List  of  voters,  duty  of  clerk.  If  the  clerk  of  the  su- 
perior court  shall  violate,  or  permit  another  to  violate,  section  82  of  the 
Civil  Code,  he  and  the  person  so  offending  shall  be  guilty  of  a  misdemeanor. 

Acts  1859.  p.  32.     1895,  p.  63. 

§  658.  (§  623.)  Superintendent  to  deliver  list  to  clerk,  etc.     If  a 

superintendent  of  elections  shall  fail  to  deliver  the  list  of  voters  and  accom- 
paniments to  the  clerk  of  the  superior  court,  as  required  by  law,  within  three 
days  from  the  day  of  election,  or  if  he  shall  fail  to  discharge  any  other  duty 
required  of  him  by  law,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1895,  p.  63. 

§  83,  C.  C. 

§  659.  (§  624.)  Clerk  failing  to  return  list  to  grand  jury.     If  a 

clerk  of  the  superior  court  shall  fail  to  deliver  the  list  of  voters  to  the  grand 
jury,  as  required  by  law,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1895,  p.  63. 
I  85,  C.  C. 

§  660.  (§  625.)  Violations  of  registration  laws. 

Acts  1894,  pp.  121,  122. 
§  36,  et  seq.,  C.  C. 

Cited.    109/183,  189  (34  S.  E.  384). 
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§§.  661-663  TENTH  DIVISION— ARTICLE  43.  366 

Suffrage,  campaign  expenses,  and  campaign  funds. 

1.  Any  person  who  shall  sign  his  name  or  mark  to  the  oath  in  the  voters' 
book  as  prescribed  by  law,  and  who  is  not  in  fact  qualified  as  stated  in  the 
oath ;  or 

Disqualified  voter  who  swears  falsely  tion  and  becomes  legal  voter,  is  with- 
and  thus  unlawfully  gets  name  on  books  in  this  section.  112/308,  313  (37  S.  E. 
and    afterwards    removes    disqualifica-       432);  see  109/189  (34  S.  E.  384). 

2.  Who  shall  sign  his  name  or  his  mark  in  said  voters'  book  more  than 
once  for  the  same  calendar  year;  or 

3.  Who  shall  in  like  manner  sign  any  assumed  or  fictitious  name  in  said 
voters'  book ;  or 

4.  Who  shall  aid  or  abet  any  other  person  to  sign  his  name  or  his  mark  in 
said  voters'  book  more  than  once  for  the  same  calendar  year ;  or 

5.  Who  shall  aid  or  abet  any  other  person  to  sign  any  assumed  or  fictitious 
name  in  said  voters'  book ;  or 

6.  Who  shall  deposit  6r  aid  or  abet  another  to  deposit  a  ballot  at  any  elec- 
tion in  any  name  other  than  his  own,  as  appears  on  the  list  of  registered  voters 
prescribed  by  law ;  or 

7.  Who  shall  vote  without  having  signed  the  oath  provided  by  the  tax- 
collector  in  said  voters'  book,  unless  his  name  shall  have  been  entered  on 
the  lists  of  legal  voters  as  provided  by  law: 

Shall  be  guilty  of  a  misdemeanor. 

§  661.  Duty  of  tax-collector  and  clerk  as  to  voter's  oath.     If  any 

tax-collector  or  his  clerk  shall  violate  section  47  of  the  Civil  Code,  on  the 
subject  of  actually  making  the  voter's  oath,  he  shall  be  guilty  of  a  misde- 
meanor. 

Acts  1908,  p.  58. 

§  662.  (§  626.)  Falsifying  the  voters'  books  or  lists.  Any  tax-col- 
lector, clerk,  or  other  person  who  shall  falsify  the  voters'  book  prescribed  by 
law,  or  lists  taken  therefrom,  and  any  county  registrar  who  shall  falsify  the 
lists  of  registered  voters,  shall  be  punished  by  confinement  in  the  penitentiary 
for  not  less  than  one  nor  more  than  five  years,  and  shall  be  forever  after- 
wards prohibited  from  holding  any  office  in  this  State. 

Acts  1894,  p.  122. 

§  663.  (§  627.)  Voting  more  than  once,  etc.  If  any  person  shall  vote 
more  than  once  at  any  election  which  may  be  held  in  any  county,  or  vote 
out  of  the  county  in  which  he  may  usually  reside,  for  members  of  the  legis- 
lature, or  for  county  officers,  unless  authorized  by  law,  he  shall  be  punished 
by  imprisonment  and  labor  in  the  penitentiary  for  not  less  than  one  year  nor 
more  than  two  years. 

Cobb,  819. 
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Suffrage,  campaign  expenses,  and  campaign  funds. 

§  664.  (§  628.)  Illegal  voting  by  a  minor.  If  any  person  under  the 
age  of  twenty-one  years,  and  above  the  age  of  fourteen,  shall  vote  illegally 
at  any  election,  he  shall  be  guilty  of  a  misdemeanor. 

Cobb,   819.     Acts   1865-6,  p.  233. 

§  665.  (§  629.)  Buying  or  selling  votes,  and  voting  illegally!  If 
any  person  shall: 

§  1077. 

1.  Buy  or  sell,  or  offer  to  buy  or  sell,  a  vote,  or  shall  be  in  any  way  con- 
cerned in  buying  or  selling,  or  contribute  money  or  any  other  thing  of  value 
for  the  purpose  of  buying  a  vote  at  any  election  in  this  State,  or  in  any 
count}'  thereof;  or 

Cobb,  819.     Acts  1880-1,  p.  129.     1906,  p.  46. 
§  675. 

Indictment  here  sufficiently  charged  ot-  sideration  is  void.     Buying  or  selling 

fense  of  buying  vote.     104/734  (30  S.  or  offering  to  buy   or  sell   a  vote  is 

E.  932).  both  illegal  and  immoral.    139/260  (l) 

Note  based  on  illegal  or  immoral  con-  (77  S.  E.  36). 

2.  If  any  person  shall  vote  at  any  such  election  who  has  not  resided  in 
this  State  one  year  next  preceding  such  election;  or 

Acts  1878-9,  p.  157. 

3.  Who  has  not  resided  six  months  next  preceding  said  election  in  the 
county  in  which  he  has  voted;  or 

Acts  1878-9,  p.  157. 

4.  Who  has  not  paid  all  taxes  which,  since  the  adoption  of  the  present 
Constitution  of  this  State,  have  been  required  of  him  previously  to  the  year 
in  which  said  election  occurs,  and  which  he  has  had  an  opportunity  of  pay- 
ing agreeably  to  law;  or 

Acts  1878-9,  p.  157. 

Execution  for  taxes,  person  who  paid,       then     voted,     not     criminally     liable, 
to  constable,  on  day  of  election,  and       71/595. 

5.  Who  has  been  convicted  in  any  court  of  competent  jurisdiction  of  trea- 
son against  the  State,  of  embezzlement  of  public  funds,  malpractice  in  office, 
bribery,  or  larceny,  or  any  crime  involving  moral  turpitude,  punishable  by 
the  laws  of  this  State  with  imprisonment  in  the  penitentiary,  unless  he  shall 
have  been  pardoned: 

Acts  1878-9,  p.  157. 

He  shall  be  guilty  of  a  misdemeanor. 

On  the  trial  of  any  person  for  offending  against  this  section,  any  other 
person  who  may  have  participated  in  any  violation  of  the  provisions  of  the 
same  shall  be  a  competent  witness  and  be  compelled  to  give  evidence;  and 
nothing  then  said  by  such  witness  shall,  at  any  time,  be  received  or  given 


Digitized  by 


Google 


§§  666-668  TENTH  DIVISION— ARTICLE  43.  36S 

Suffrage,  campaign  expenses,  and  campaign  funds. 

in  evidence  against  him  in  any  prosecution,  except  on  an  indictment  for  per- 
jury in  any  matter  to  which  he  may  have  testified.  All  the  provisions  of  this 
section  shall  be  applicable,  so  far  as  the  same  may  be,  to  all  primary  elections 
held  in  this  State.  The  hiring  of  workers  qualified  to  vote  in  said  election 
or  primary  before  or  on  the  day  of  election,  for  the  purpose  of  canvassing 
for  or  influencing  votes  in  behalf  of  any  candidate,  or  the  being  hired  for 
said  purpose,  is  a  misdemeanor. 
Acts  1906,  p.  46. 

§    675. 

General  Note. 

Cited.     109/183,  189  (34  S.  E.  384).  votes   and   political    influence    is   both 

Note  based  on  illegal  or  immoral  con-       illegal  and  immoral.     139/260   (1)    (77 
sideration     void.      Buying    or    selling       S.  E.  36). 

§  666.  (§  630.)  Municipal  elections.  Any  person  who  shall  vote  il- 
legally at  any  municipal  election  shall  be  punished  as  for  a  misdemeanor. 

Acts   1882-3,  p.   140. 

Indictment   charging   illegal   voting   be-  with     name     of    defendant    appearing 

cause  accused  was  defaulter  for  taxes  thereon  as  voter,  being  only  evidence 

was   sufficient.     108/49    (2)    (33   S.   E.  that  defendant  actually  voted,  convic- 

845).  tion  not  supported.     108/49  (3)   (33  S. 

List  of  voters  kept  by  election  manager  E.  845). 

§  666  (a).  Managers  of  municipal  elections.  [Any  person  violating 
the  provisions  of  section  913  (a)  of  the  Civil  Code  relating  to  managers  of 
municipal  elections  shall,  upon  conviction  be  punished  as  prescribed  in  sec- 
tion 1065  of  this  Code.] 

Acts  1910,  p.  116. 

§  667.  (§  632.)  Manager  of  primary  election  violating  duty.  Any 
manager  of  a  primary  election,  who  shall  be  guilty  of  willfully  violating  any 
of  the  duties  and  obligations  devolving  upon  him  as  such  manager,  shall 
be  punished  as  for  a  misdemeanor. 

Acts  1890-1,  p.  211. 
§§    127-138,   C.    C. 

Falsely    swearing    to    election    returns:  this  section  makes  willful  violation  of 

See   §  261,   catchwords  Elections,  In-  this  duty  a  misdemeanor.    5  App.  596 

dictment,  Officer,  Promissory  oath.  (63  S.  E.  666). 

Public  count  of  votes  is  required,  and 

§  668.  Managers,  and  clerks  of  superior  courts.  Any  manager  of  a 
primary  election,  or  clerk  of  the  superior  court,  who  shall  violate  the  pro- 
visions of  sections  130,  131,  132,  133,  134,  135,  137,  and  138  of  the  Civil 
Code,  relating  to  primary  elections,  shall  be  guilty  of  a  misdemeanor. 

Acts  1900.  p.  40.     1908,  p.  55. 
Falsely   swearing    to    election    returns:     See  notes  to  §  aei. 


Digitized  by 


Google 


369  TENTH  DIVISION— ARTICLE  43.  §§  669-674 

Suffrage,  campaign  expenses,  and  campaign  funds. 

§  669.  (§  633.)  Fraud  or  corruption  in  manager.  Any  manager  of 
a  primary  election,  who  shall  be  guilty  of  fraud  or  corruption  in  the  man- 
agement of  an  election,  shall  be  punished  as  for  a  misdemeanor. 

Acts   1890-1,  p.  211. 

§  670.  (§  634.)  False  oath,  etc.,  by  voter.  Any  voter  at  a  primary 
election,  who  shall,  if  challenged,  swear  falsely  in  taking  the  prescribed  oath, 
or  shall  personate  another  and  take  the  oath  in  his  name  in  order  to  vote, 
shall  be  guilty  of  perjury,  and  shall  be  punished  as  for  perjury. 

Acts  1890-1,  p.  211. 

§  671.  Publication  of  campaign  expenses.  Whoever  shall  violate 
any  of  the  provisions  of  section  92  of  the  Civil  Code,  on  the  subject  of  pub- 
lishing campaign  expenses,  shall  be  guilty  of  a  misdemeanor. 

Acts  1908,  p.  63. 

§  672.  Corporation  contributions  to  campaign  funds.  Any  corpora- 
f,°n,  or  officers  thereof,  or  any  person  who  shall  violate  the  provisions  of 
^ion  2237  of  the  Civil  Code,  on  the  subject  of  corporation  contributions 
to  campaign  funds,  shall  be  deemed  guilty  of  a  crime,  and,  on  conviction, 
shall  be  punished  by  a  fine  in  the  sum  of  ten  times  the  amount  of  the  con- 
tribution made,  but  in  no  event  shall  said  fine  be  less  than  one  thousand  dol- 
lars; and  in  addition  the  officer  or  officers  making  or  authorizing  said  con- 
tribution, or  in  anywise  connected  therewith,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  for  not  less  than  one  year  nor  more  than  four  years, 
unless  the  jury  trying  the  case  shall  recommend  him  to  the  mercy  of  the 
court,  in  which  event  he  shall  pay  the  aforesaid  fine  prescribed,  or  in  de- 
fault be  subjected  to  the  alternative  punishments  prescribed  in  section  1065 
of  thk  Code. 

Acts  1908,   p.   65. 

§  673.  (§  635.)  Illegal  voting.  If  any  person  voting  at  a  primary  elec- 
tion shall  vote  more  than  once  or  at  more  than  one  polling  place,  he  shall 
be  guilty  of  a  misdemeanor. 

Acts  1890-1,   p.  211.     1895,  p.   63. 

Drunkenness  as  excuse  for  voting  twice,  gave  him  whiskey  in  a  social  way- 
no  defense,  though  accused  was  pro-  without  intending  that  he  should 
cured  to  vote   twice   by   person   who        commit  crime.    91/740  (17  S.  E.  1019). 

§  674.  (§  636.)  Contested  elections,  clerk  to  deliver  ballots.     If  a 

clerk  of  the  superior  court,  who  by  law  is  entrusted  with  the  ballots  of  an 
Section,  shall  fail  or  refuse  to  deliver  up  such  ballots  when  they  are  required 
as  evidence  in  a  contested  election  case  and  are  legally  demanded  of  him,  he 
shall  be  guilty  of  a  misdemeanor. 

Acts  1880-1,  p.  95.     1895,  p.  63. 
5  137,  C.   C. 

-     6  Ga  Code— 24 
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Marrying,  and  issuing  license  to  marry,  illegally. 

§  675.  Buying  or  selling  votes  at  a  primary.  Any  person  who  shall 
either  buy  or  sell,  or  offer  to  buy  or  sell,  or  be  in  any  way  concerned  in  buy- 
ing or  selling,  or  contribute  money  for  the  purpose  of  buying  a  vote  in  any 
primary  election  in  this  State,  whether  the  election  shall  be  for  nominees 
for  State,  county,  municipal,  or  Federal  officers,  shall  be  guilty  of  a  misde- 
meanor. 

Acts   1904,   p.   97.     1905,  p.   111. 
§§   665,  668. 

Agent,  evidence  of  payment  for  vote  with  other  allegations.  7  App.  285 
by,  properly  admitted,  though  trans-  (1)  (66  S.  E.  965).  See  Name,  Regis- 
action    occurred    out   of    defendant's  tered. 

presence.     7  App.  285   (3)    (66  S.  £.  Name  of  voter  being  stated  in  accusa- 

965).  tion,  transaction  sufficiently  identified. 

Charges   of   dourt   correct   in   abstract;  7  App.  285  (1-b)   (66  S.  E.  965). 

if  more  specific  instructions  were  re-  Parol  admissible  to  prove  that  primary 

quired,   they    should    have    been    re-  was   held    on    certain    day   to   select 

quested.     Complaint  that  charge  mis-  nominees  of  certain  political  party.    7 

leading,    not    established,    where    rec-  App.  285  (4)  (66  S.  E.  965). 

ord   does   not   contain   entire   charge.  Presumption     is    that    election    was    le- 

7  App.  285  (2)  (66  S.  E.  965).  gaily    called    and    held    according    to 

Indictment    charging    offense     in     Ian-  law.    7  App.  285  (4)  (66  S.  E.  965). 

guage     of     statute     not     duplicitous.  Registered,  that  voter   has   not,   is   im- 

Language,  "was  concerned  in  the  buy-  material,    in   indictment   charging   of- 

ing  of  a  vote,"  was  not  vague  or  in-  fense  of  buying  a  vote.     7  App.  285 

definite,    when    taken    in    connection  (l-a)  (66  S.  E.  965). 

§  676.  Party  participating  a  competent  witness.  In  case  of  a  prose- 
cution under  the  preceding  section,  any  person  participating  in  a  violation 
of  the  provisions  of  the  same  shall  be  both  competent  and  compellable  to  tes- 
tify, except  where  he  himself  is  on  trial,  as  is  provided  in  prosecutions  for 
violation  of  gaming  laws. 

Acts  1904,  p.  97. 

§  404. 


ARTICLE  44. 
Marrying,  and  Issuing  License  to  Marry,  illegally. 

§  677.  (§  637.)  Performing  marriage  ceremony  illegaJly.  If  any 
minister  of  the  gospel,  judge,  or  justice  shall  join  together  in  matrimony  any 
man  and  woman,  without  a  license  or  publication  of  banns,  as  provided  by 
law,  or  where  either  of  the  parties  within  his  own  knowledge  shall  be  an 
idiot  or  lunatic  or  subject  to  any  other  disability  which  would  render  such 
contract  or  marriage  improper  and  illegal,  he  shall  be  guilty  of  a  misde- 
meanor. 

Cobb,  818,  819. 

§  2929,  et  seq.,  C.  C 
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White  and  colored  convicts.    Rogues  and  vagabonds,  and  nuisances. 

§  678.  (§  638.)  Intermarriage  of  whites  and  colored  people.  If  any 
officer  shall  knowingly  issue  a  marriage  license  to  parties,  either  of  whom 
is  of  African  descent  and  the  other  a  white  person,  or  if  any  officer  or  min- 
ister of  the  g6spel  shall  marry  such  persons  together,  he  shall  be  guilty  of 
a  misdemeanor. 

Acts  1865-6;  p.  241. 
§  2941,  C.  C. 


Marriages  between  white  persons  and 
persons  of  African  descent  are  null 
and  void.  This  section  of  Code  not 
repealed    by,    nor    inconsistent    with, 


that  part  of  Constitution  which  de- 
clares that  "the  social  status  of  the 
citizen  shall  never  be  the  subject  of 
legislation."     39/321. 


ARTICLE  45. 

White  and  Colored  Convicts  Not  to  Be  Confined  or  Chained  Together. 

§  679.  (§  639.)  Chaining  or  confining  white  and  colored  convicts  to- 
gether. No  person  controlling  convicts  shall  confine  white  and  colored  con- 
victs together,  or  work  them  chained  together,  or  chain  them  together  going 
to  or  from  their  work,  or  at  any  other  time.  Any  person  and  each  member 
of  a  firm  violating  the  provisions  of  this  section  shall  be  guilty  of  a  misde- 
meanor. 

Acts  1890-1,  p.  213. 
§§  1201,  1203. 


ARTICLE  46. 


Rogues  and  Vagabonds,  and  Nuisances. 

§  680.  (§  640.)  Having  possession  of  false  keys,  picklocks,  etc.  If 
any  person  shall  be  apprehended,  having  upon  him  any  instrument  with  in- 
tent to  break  and  enter  into  any  dwelling  house,  warehouse,  store,  shop,  coach- 
house, stable,  or  outhouse,  in  order  to  steal  or  commit  any  other  crime;  or, 
shall  have  upon  him  any  offensive  weapon,  with  intent  to  commit  crime  upon 
any  person,  which,  if  committed,  would  be  punishable  by  death  or  confine- 
ment in  the  penitentiary ;  or,  shall  be  found  in  or  upon  any  dwelling  house, 
warehouse,  store,  shop,  coachhouse,  stable,  or  outhouse,  with  intent  to 
steal  any  goods  or  chattels,  he  shall  be  deemed  a  rogue  and  a  vagabond,  and 
shall  be  punished  by  confinement  and  labor  in  the  penitentiary  for  not  less 
than  one  year  nor  longer  than  five  years. 

Cobb,  817.     Acts   1895,   p.   63. 
§  183  (a). 
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Bastardy  bond.     Bond  to  support  pauper. 


New  trial  not  granted  for  irregularity  after  his  counsel  had  done  so.  14/18 
in  verdict  or  for  refusal  to  allow  Slander:  To  call  a  man  a  rogue  is  not, 
defendant    t&    cross-examine   witness        per  se,  actionable.     21/399. 

§  681.  (§  641.)  What  nuisances  are  indictable.  Any  person  who  shall 
erect,  or  continue  after  notice  to  abate,  a  nuisance  which  tends  to  annoy  the 
community,  or  injure  the  health  of  the  citizens  in  general,  or  ta  corrupt  the 
public  morals,  shall  be  guilty  of  a  misdemeanor. 

Cobb,  817. 

§   5335,    C.   C. 


Abatable  nuisances  are  indictable. 
42/631,  636;  see  118/737,  742  (45  S.  E. 
623). 

Civil  suit  for  damages  not  maintainable 
for  public  nuisance  unless  special 
damages  suffered;  remedy  is  by  in- 
dictment.    28/399. 

Indictment  for  maintaining  pond  was 
not  subject  to  demurrer.  10  App.  448 
(73  S.  E.  688). 

Injunction  not  granted  against  public 
nuisance  at  instance  of  one  not  spe- 
cially injured,  except  in  case  of  "blind 


tigers,"  especially  if  nuisance  be  in- 
dictable.    116/291   (1)    (42   S.   E.   274). 

Municipal  court,  continuance  of  nui- 
sance after  notice  to  abate  cannot  be 
prosecuted  in.  125/736,  737  (54  S.  E. 
749).  Notice  to  abate  must  be  given 
before  offense  complete,  and  if  not 
given,  city  authorities  may  punish 
for  continuing  nuisance  which  would 
be  indictable  if  notice  given;  if  no- 
tice given  they  can  only  bind  of- 
fender   over.      38/542    (3). 

Notice:     See  Municipal  court. 


ARTICLE  47. 


Failure  to  Give  Bastardy  Bond,  or  Bond  to  Support  Pauper. 

§  682.  Putative  father  refusing  to  give  security.  If  a  putative  father 
of  a  bastard  child  shall  refuse  or  fail  to  give  security  for  the  maintenance  and 
education  of  such  child,  and  also  the  expense  of  lying-in  with  such  child, 
boarding,  nursing,  and  maintenance  while  the  mother  isi -confined  by  reason 
thereof,  when  required  to  do  so  in  terms  of  the  law,  he  shall  be  guilty  of  a  mis- 
demeanor. If  fined,  the  fine  shall  be  paid  over  to  the  ordinary  of  the  county, 
to  be  by  him  improved  and  applied  from  time  to  time,  as  occasion  may  re- 
quire, for  the  maintenance  of  such  child,  and  for  the  payment  of  the  expense 
of  lying-in  with  such  child,  boarding,  nursing,  and  maintenance  while  the 
mother  is  confined  by  reason  thereof,  and  shall  not  be  retained  by  the  offi- 
cers of  court  for  the  purpose  of  paying  insolvent  costs  due  them,  or  for  any 
other  purpose. 

Cobb,  818.     Acts  1865-6,  p.  233.     1892,  p.  102.     1902,  p.  57. 
§    1332. 

See  notes  to  §§  1331,  1332.  it    jurisdiction    of   misdemeanors    and 

Accusation,  bastardy  case  may  be  tried  provides     for     trial     on     accusation, 

under,    without     indictment,     in    city  74/842.     See  Indictment, 

court,  where  act  creating  court  gives  Affidavit:     See  Copy. 
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§682 


Bastardy  bond.     Bond  to  support  pauper. 


Another  State:  If  bastard  be  born  in 
Florida  and  mother  removes  to  this 
State,  putative  father  may  be  prose- 
cuted in  this  State.  11  App.  760  (3) 
(76  S.  E.  72).     See  Married  woman. 

Charge  that  warrant  and  entries  there- 
on were  in  absolute  compliance  with 
statute,  not  error.  121/491  (4)  (49 
S.  E.  609).  Where  there  is  before  the 
court  proper  evidence  of  a  regular  in- 
quest and  judgment  of  a  magistrate 
requiring  the  giving  of  the  bond,  and 
the  proceedings  appear  to  be  regu- 
lar on  their  face,  and  their  regularity 
is  in  no  wise  impeached,  the  judge 
may  inform  the  jury  that  the  defend- 
ant had  been  required  to  give  bond  in 
terms  of  the  law.  8  App.  753  (70  S. 
E.  144). 

Chargeable  to  county,  probability  of 
child's  becoming,  not  involved  in  trial 
for  bastardy;  questions  involved  are 
whether  defendant  is  father  of  child 
and  whether  he  refused  to  give  bond. 
9  App.  219  (3)  (70  S.  E.  986).  See 
Elements. 

Color  of  child,  proof  of,  here  tended  to 
show  that  the  child  could  hardly  have 
been  the  result  of  the  alleged  inter- 
course, but  the  jury  believed  the 
mother  and  verdict  not  set  aside. 
84/527  (10  S.  E.  731). 

Common  law:     See  Married  woman. 

Copy  of  affidavit  and  warrant,  estab- 
lished before  magistrate  who  took 
affidavit  and  issued  warrant,  original 
having  been  lost,  admissible  on  trial 
for  bastardy.     58/170  (3). 

Demand  for  trial:     See  Indictment. 

Elements  of  offense  are  being  father  of 
child  and  failing  or  refusing  to  give 
bond.  9  App.  219  (3)  (70  S.  E.  986); 
11  App.  760  (3)  (76  S.  E.  72);  see 
3/534;  5/494;  23/234;  58/196;  66/580; 
68/551;  67/187;  12  App.  685  (3)  (78  S. 
E.   131). 

Entries  on  warrant  by  magistrate  to  ef- 
fect that  accused  was  required  to  give 
bond  in  terms  of  law,  and  that,  hav- 
ing failed  and  refused  to  do  so,  he 
was  recognized  in  a  given  sum  to  the 
superior  court,  were  admissible  as 
original  evidence  on  subsequent  trial 
under  indictment  for  bastardy. 
121/491  (3)  (49  S.  E.  609).  Not  nec- 
essary for  justice  to  make  entry  on 
warrant  that  bond  demanded  and  re- 
fused.    Better  practice  to   enter  for- 


mal judgment,  reciting  these  facts, 
but  they  may  be  shown  by  parol  evi- 
dence of  magistrate,  on  trial  of  puta- 
tive father  in  superior  court  for  re- 
fusing to  give  bond.  12  App.  350  (77 
S.  E.  206).  Entry,  made  on  warrant 
by  magistrate  as  to  demand  and  re- 
fusal to  give  bond,  cannot  be  disputed 
by  accused  on  trial  of  subsequent  in- 
dictment for  bastardy.  97/73  (2)  (24 
S.  E.  845). 

Evidence  that  another  than  defendant 
said  he  was  father  of  bastard  child  is 
hearsay.  9  App.  219  (2)  (70  S.  E. 
986).  Testimony  of  mother  of  child 
that  after  she  became  pregnant  she 
sent  word  to  accused  to  come  and 
marry  her,  as  he  had  agreed  to  do, 
and  of  her  father  that  he  carried  such 
message  to  accused,  was  irrelevant. 
121/491  (6)  (49  S.  E.  609).  Evidence 
that  father  of  woman  has  sufficient 
property  to  support  his  family  is  ir- 
relevant. 12  App.  683  (8)  (78  S.  E. 
131).  Testimony  that  woman  had 
previously  given  birth  to  another 
bastard  child  is  inadmissible.  12  App. 
685  (11)  (78  S.  E.  131).  See  Color, 
Copy,  Entries^  Indictment,  Newly 
discovered  evidence,  Rape,  Resem- 
blance, Seduction,  Warrant 

Fine,  convict  has  no  interest  in  balance 
of,  where  child  dies,  and  cannot  en- 
join ordinary  from  disposing  of  it. 
138/606  (75  S.  E.  643).  Sentence  that 
accused  pay  fine  and  that  he  be  im- 
prisoned until  he  paid  it,  was  right, 
he  not  insisting  that  he  was  unable  to 
pay  it.     23/230  (2). 

Fornication  and  adultery  with  mother 
of  alleged  bastard,  fact  that  defend- 
ant was  acquitted  on  former  trial  for, 
is  not  good  plea  of  autrefois  acquit 
to  indictment  for  bastardy.  58/170 
(2).     See  Seduction. 

Imprisonment:    See  Fine. 

Indictment  sufficient.  121/491  (1)  (49 
S.  E.  609).  Indictment  must  allege 
that  accused  is  father  of  child;  alle- 
gation that  he  is  putative  father  not 
sufficient.  133/638  (3)  (66  S.  E.  792); 
104/723  (30  S.  E.  947);  3/534  (1); 
29/426.  Indictment  good  though  it 
did  not  allege  that  mother  of  child 
was  single  woman.  Evidence  that 
she  was  single  woman  was  admissi- 
ble under  the  indictment.  28/10. 
Where    defendant    is    bound    over    by 
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justice,    there    is    no    charge    or    case 
against    him   until    accusation,    indict- 
ment,   or    presentment   is    preferred. 
Consequently  he  cannot,  as  matter  of 
right,   demand    trial   or   discharge.      1 
App.  657   (57  S.%  E.  1079).     Need  not 
allege   that    accused    refused    to    pro- 
vide for  expenses  of  lying-in,  board- 
ing, nursing,  etc.    5/493.    See  Accusa- 
tion, Two  children. 
Limitations,   statute   of,   begins   to   run 
from   refusal   to   give   bond   and   pay 
expenses.      11    App.    760    (2)    (76    S. 
E.  72). 
Lying-in  expenses  were  not  mentioned 
in  section  642  of  Code  of  1895,   and 
father  could  not  be  convicted  for  re- 
fusal  to   give   bond   for   maintenance 
and  education  of  child  and   also   for 
expenses  of  lying-in.     114/520   (40   S. 
E.  704). 
Married  woman,  child  of,  begotten  by 
one    who    is    not    her   husband,    is    a 
bastard,  by  common  law  and  by  stat- 
ute.   Since  common  law  presumed  to 
be   of    force   in    Florida,    child   born 
there  in  wedlock  may  nevertheless  be 
shown  to  be  a  bastard.     11  App.  760 
(1,  3)  (76  S.  E.  72). 
Newly-discovered  evidence  that  defend- 
ant was  not  in  county  at  time  of  al- 
leged  intercourse,    was   not   sufficient 
to  require  new  trial.    9  App.  219  (4) 
(TO  S.  E.  986). 
Offer   to   give   bond    in    superior   court 
not  relieve  defendant.    68/551  (3).  On 
trial,  after  close  of  evidence,  offer  by 
accused    to    give    bond    properly    re- 
jected by  court.     23/230  (1). 
Rape:     On    charge    of   bastardy,    court 
properly    refused    to    allow    prosecu- 
trix  to  answer   whether   she   testified 
before  justice  of  peace  that  child  was 
begotten  by  defendant  in  commission 
of   rape.     9   App.   219    (1)    (70   S.    E. 
986). 
Resemblance   of   bastard    child    to   ac- 
cused,  testimony   as   to,   not  admissi- 
ble (one  dissenting).     121/491  (5)   (49 
S.  E.  609). 
Seduction   of   mother  of  bastard   child, 
evidence  that  accused  had  been  tried 


for,  and  found  guilty  of  fornication, 
not  admissible.  121/491  (2)  (49  S.  E. 
609).  Immaterial  that  mother  of  child 
may  have  caused  warrant  to  be  sued 
o'ut,  charging  accused  with  seduction, 
and  abandoned  prosecution  under 
such  warrant.  Even  acquittal  of  se- 
duction would  be  no  defense  in  bas- 
tardy case.  12  App.  685  (3)  (78  S.  E. 
131).    See  Fornication. 

"Terms  of  the  law"  are  to  be  found  in 
section  1332.     102/613  (29  S.  E.  916). 

Two  children,  defendant  may  be  charged 
with  one  offense  in  being  father  of, 
and  punished  as  if  found  to  be  father 
of  one  only.  Better  practice  to  in- 
dict for  two  distinct  offenses. 
58/170  (5). 

Unmarried  woman:  See  Indictment, 
Married  woman. 

Venue  sufficiently  shown  by  proof  that 
bastard  was  born  in  certain  county, 
that  -mother  swore  out  warrant  be- 
fore justice  of  that  county,  and  puta- 
tive father  was  by  him  required  to 
give  bond,  which  he  refused  to  do. 
66/580  (1).  Indictment  not  lie  in  one 
county  when  child  begotten  and  born 
in  another  county,  and  putative  father 
was  arrested  and  brought  before 
magistrate  and  refused  to  give  bond 
in  latter  county.  29/424  (1).  That 
defendant  has  bastard  chjld,  which  is 
likely  to  become  chargeable  to 
county,  and  refuses  to  give  bond,  is 
sufficient  to  convict  in  that  county, 
irrespective  of  place  where  it  was  be- 
gotten or  born.     58/170   (4);  67/187. 

Waiver  of  examination  before  justice 
and  voluntary  giving  of  recognizance 
to  appear  before  superior  court,  not, 
without  more,  amount  to  demand  and 
refusal  to  give  bond.  68/551. 
Warrant  admissible  to  show  fact  of  ar- 
rest and  that  defendant  was  regu- 
larly brought  before  the  justice.  5/492. 
Evidence  that  more  than  one  warrant 
directing  that  accused  be  brought  be- 
fore him  was  issued  by  committing 
magistrate,  irrelevant.  12  App.  685 
(10)  (78  S.  E.  131).  See  Charge, 
Copy,  Entries. 


§  683.  (§  643.)  Failure  to  give  bond  to  support  a  pauper.     If  any 

person  fails  to  give  the  bond  prescribed  in  section  560  of  the  Civil  Code,  he 
must  be  committed  to  jail  until  it  is  done,  or  until  the  next  term  of  the  su- 
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perior  court  of  the  county,  when,  if  not  done,  or  he  does  not  take  care  of 
said  pauper  and  pay  all  costs,  he  is  guilty  of  a  misdemeanor. 
Acts  1895,  p.  63. 


ARTICLE  48. 
Boats  and  Crews,  Discharging  Ballast  in  Harbor,  Pilots  and  Seamen. 

§  684.  (§  644.)  Owners  of  boats  must  grant  bills  of  lading.    If  an 

owner  or  agent  of  a  boat  employed  in  the  navigation  of  the  navigable  wa- 
ters of  this  State  shall  fail  to  grant  to  such  boat,  previously  to  its  departure 
from  the  wharf  or  landing,  a  certificate  or  bill  of  lading,  showing  its  desti- 
nation, contents,  and  the  name  of  its  captain  or  patroon,  and  consignee,  he 
shall  be  guilty  of  a  misdemeanor. 

Cobb,  14.     Acts  1895,  p.  63. 
§§  2748,  2749,  C.  C. 

§  685.  (§  645.)  Penalty  for  not  exhibiting  bill  of  lading.  The  cer- 
tificate or  bill  of  lading  mentioned  in  the  preceding  section  shall,  at  all  times, 
be  subject  to  the  examination  of  any  person  requiring  it ;  and  if  the  captain 
or  patroon  shall  refuse  to  exhibit  it  on  demand,  he  shall  be  guilty  of  a  mis- 
demeanor. 
Cobb,  14.  Acts  1895,  p.  63. 
5  2749,  C.  C. 

§  686.  (§  646.)  Discharging  ballast  in  harbor.  If  any  master  of  a 
vessel,  or  water  craft  of  any  description,  shall  throw  or  permit  to  be  thrown 
from  on  board  such  vessel  or  water  craft,  into  any  of  the  waters  of  any 
**y  or  harbor  of  this  State,  or  within  three  miles  of  the  outside  bar  of  any 
such  bay  or  harbor,  any  ballast,  he  shall  be  guilty  of  a  misdemeanor. 
Acts  1895,  p.  63. 
SS    1»31,  1932,  C.  C. 

EvidenCCj  not   showing   that   defendant        was  master  of  ship,  new  trial  granted. 

46/199. 

§   6S7.  (§  647.)  Acting  as  pilot  without  a  license.     If  any  person, 
having  no  authority  or  license  to  act  as  pilot,  or  who,  having  had  any  au- 
thority,  has  had  it  suspended  or  revoked  by  the  commissioners,  shall,  while 
^  license  is  suspended,  pilot  or  conduct  any  vessel  inwards  to,  or  outwards 
from,  any  of  the  ports,  rivers,  or  harbors  of  this  State,  or  if  any  person 
interferes  with  or  disturbs  a  licensed  pilot  in  the  way  of  his  duty,  he  may  be 
punished  as  for  a  misdemeanor. 

^cts  1886,  p.  39.     1895,  p.  63. 
*  1907,  C.  C. 


Digitized  by 


Google 


§§  688-692  TENTH  DIVISION— ARTICLE  48.  376 

Boats  and  crews,  discharging  ballast,  pilots  and  seamen. 

§  688.  (§  648.)  Exception.  Any  person  may  assist  a  vessel  in  distress 
without  any  pilot  on  board,  if  such  person  shall  deliver  up  the  vessel  to  the 
first  pilot  who  comes  on  board  and  offers  to  conduct  it,  but  the  vessel  must 
fly  the  signal  for  a  pilot  until  one  has  been  received  or  his  services  tendered. 

Acts  1886,  p.  39. 

§  689.  (§  649.)  Seamen  failing  to  perforin  duty.  Any  seaman  hav- 
ing entered  or  shipped  himself  on  board  a  vessel  within  this  State,  or  which 
shall  come  to  the  same,  and  having  signed  a  contract  with  the  master  or 
commander  thereof  to  proceed  upon  any  voyage  therein  mentioned,  who 
shall  absent  himself  from  such  vessel  for  twenty-four  hours  without  leave 
of  the  master  or  commander,  or  other  chief  officer  having  command  of  the 
vessel,  or  who  shall  neglect  or  refuse  to  perform  his  duty  on  board  the  same, 
or  refuse  to  proceed  on  the  voyage  mentioned  in  such  contract,  may  be  ap- 
prehended on  warrant  from  any  justice  within  his  jurisdiction  upon  appli- 
cation being  made  to  him  by  such  master  or  commander  under  oath,  and 
upon  proof  of  such  absence  without  leave,  or  of  such  neglect  or  refusal,  as 
aforesaid,  he  may  be  committed  to  jail,  or  other  secure  place,  for  any  time 
not  exceeding  thirty  days,  or  until  the  sailing  of  such  vessel,  and  the  charge 
of  apprehending,  committing,  and  maintaining  such  seaman  during  his  con- 
finement as  aforesaid  shall  be  paid  by  the  complainant,  and  by  him  be  de- 
ducted out  of  the  wages  due  or  to  be  due  such  seaman,  but  no  seaman  shall 
be  received  by  the  jailer  until  security  shall  have  been  given  for  the  mainte- 
nance and  jail  fees  of  such  seamen. 

§  690.  (§  650.)  Resisting  search  for  seaman  and  seizure.  Any  per- 
son who  shall  resist  the  execution  of  a  lawful  warrant  authorizing  a  search 
for,  and  seizure  of,  an  articled  seaman,  shall  be  guilty  of  a  misdemeanor. 

Acts  1895,  p.  63. 

§  691.  (§  652.)  Seaman  may  demand  certificate  of  discharge.  If 
the  master  or  commander  of  a  vessel  shall  refuse,  without  just  cause,  to  give, 
on  demand,  to  a  seaman  whose  contract  for  the  performance  of  a  voyage 
shall  be  determined,  a  certificate  thereof  and  of  his  discharge,  such  master 
or  commander  shall  be  guilty  of  a  misdemeanor. 

Cobb,  31.     Acts  1895,  p.  63. 

§  692.  (§  653.)  Hiring,  receiving,  entertaining,  or  shipping  sea- 
men. If  any  master  or  commander  of  a  vessel,  or  other  person,  within  this 
State  shall  hire,  receive,  entertain,  or  ship  any  seaman  belonging  to  and 
pretending  to  be  discharged  from  any  vessel,  or  if  any  person  keeping  or 
attending  any  ferry  shall  willingly  transport  or  suffer  to  be  transported  over 
such  ferry  any  fugitive  seaman,  without  a  certificate  of  discharge  being  in 
possession  of  such  seaman,  such  offender  shall  be  punished  as  for  a  mis- 
demeanor. 

Cobb,  31.     Acts  1895,  p.  63. 
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§  693.  (§  654.)  Hiring,  receiving,  or  shipping  a  seaman.  If  any 
sailor  boarding  house  keeper,  a  runner,  or  shipping-master,  or  other  person 
shall  hire,  receive,  or  entertain,  or  ship  any  seaman  belonging  to,  or  pretend- 
ing to  be  discharged  from,  any  vessel,  without  a  certificate  of  discharge 
being  in  possession  of  said  seaman,  or  shall  aid  or  be  concerned  in  any  man- 
ner in  the  shipping  or  offering  to  ship  such  seaman,  the  person  thus  offending 
shall  be  punished  as  for  a  misdemeanor.  Any  order  given  by  such  seaman 
for  advance  wages  shall  be  void. 

Acts  1895,  p.  63. 

§  694.  (§  655.)  Aiding  or  inducing  seaman  or  apprentice  to  desert. 
If  any  person  shall  aid  an  articled  seaman  or  apprentice  to  desert  from  or 
leave  his  vessel  while  in  the  waters  of  this  State,  or  shall  inveigle,  entice, 
convey  away,  abduct,  or  carry,  with  or  without  violence,  or  secretly  carry 
off  an  articled  seaman  or  apprentice  from  any  such  vessel,  or  shall  board 
such  vessel  with  intent  to  do  so,  he  shall  be  punished  as  for  a  misdemeanor. 

Cobb,  32.     Acts  1895,  p.  63. 

Interstate  commerce  clause  of  Consti-       by   this   section.     111/800    (36   S.    E. 
tution  of  United   States   not  violated        979). 

§  695.  (§  656.)  Harboring  seamen  or  apprentices.  If  any  person 
shall  harbor,  secrete,  entertain,  lodge,  or  keep  an  articled  seaman  or  ap- 
prentice, or  shall  directly  or  indirectly  suffer  the  same  to  be  done  in  or  about 
his  house  or  premises,  knowing  such  seaman  or  apprentice  to  have  deserted 
from  his  vessel,  he  shall  be  punished  as  for  a  misdemeanor. 

Cobb,  32.     Acts  1895,  p.   53. 

Indictment  sufficient  here.     73/747. 


ARTICLE  49. 
Text -Books  in  Schools. 

§  696.  Illegal  use  of  books  in  schools.  Any  person  or  teacher  who 
shall  violate  section  1460  of  the  Civil  Code,  on  the  subject  of  the  use  of 
books  in  the  public  common  schools,  shall  be  guilty  of  a  misdemeanor,  and 
on  conviction  shall  be  punished  by  a  fine  of  not  less  than  ten  dollars  nor 
more  than  twenty-five  dollars. 

Acts  1903,  p.  53. 

§  697.  Text-books  other  than  adopted  ones.  Any  teacher  who  shall 
use  or  permit  to  be  used  in  his  or  her  school  any  text-book  upon  the  branches 
embraced  in  section  1439  of  the  Civil  Code,  where  the  commission  has 
adopted  a  book  upon  that  branch,  other  than  the  one  so  adopted  (except  it 
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be  supplementary  readers  as  provided  in  the  Civil  Code,  §  1460),  shall  be 
guilty  of  a  misdemeanor  and  shall  be  punished  as  in  the  preceding  section. 
Acts  1903,  p.  53. 

§  698.  Demanding  more  than  contract  price  for  adopted  books. 

If  any  local  agent,  dealer,  clerk,  or  other  person  handling  or  selling  the  books 
adopted  by  the  school  book  commission  shall  demand  or  receive,  for  any 
copy  of  any  of  the  books  provided  for,  more  than  the  contract  price  in  cases 
where  the  purchase  is  for  cash,  he  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  for  each  offense  be  punished  by  fine  of  not  less  than 
fifty  nor  more  than  two  hundred  dollars. 
Acts  1903,  p.  53. 

§  1454,  C.   C. 

§  698  (a).  Gifts  to  school  officials  by  book  publishers.  [Any  per- 
son violating  the  provision  of  section  1565  (aa)  of  the  Civil  Code,  in  regard 
to  gifts  by  school  book  publishers,  or  their  agents,  to  school  officials,  shall 
be  guilty  of,  and  punishable  for,  a  misdemeanor. 

Acts  1911,  pp.  94,  107. 


ARTICLE  50. 
Native  Gold. 


§  699.  Purchasers  of  native  gold.  If  a  purchaser  of  native  gold,  gold 
bullion,  gold  dust,  gold  nuggets,  or  gold  amalgam  shall  fail  to  comply  with 
the  provisions  of  section  1981  of  the  Civil  Code,  relating  to  such  purchases, 
he  shall  be  guilty  of  a  misdemeanor. 

Acts  1899,  p.  66. 


ARTICLE  5L 
Interest  Illegally  Taken. 

§  700.  Interest  at  greater  rate  than  5  per  cent  per  month  punished. 

Whoever  shall  violate  section  3444  of  the  Civil  Code,  relating  to  interest  at 
a  greater  rate  than  5  per  cent  per  month,  shall  be  guilty  of  a  misdemeanor. 

Acts   1908,  p.  S3. 

Constitutionality      of     Act      of      1908.    Indictment  sufficient.     9   App.   714    (2) 
136/709    (71    S.    E.    1093);    9    App.    714         (72  S.   E.   176). 
(1)   (72  S.  E.  176). 
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Bonded  public  warehousemen.     Certified  public  accountants. 

ARTICLE  52. 
Bonded  Public  Warehousemen. 

§  701.  Unlawful  disposition  of  deposited  goods.  Whoever  unlaw- 
fully sells,  pledges,  lends,  or  in  any  other  way  disposes  of,  or  permits,  or  is 
a  party  to  the  unlawful  selling,  pledging,  lending,  or  other  disposition  of 
any  goods,  wares,  merchandise,  or  thing  deposited  in  a  bonded  public  ware*- 
house,  without  the  authority  of  the  party  who  deposited  the  same,  or  of  the 
lawful  transferee  or  endorsee  of  the  receipt  given  therefor,  shall  be  punished 
by  a  fine  not  to  exceed  $2,000,  and  by  imprisonment  in  the  State  penitentiary 
for  not  more  than  three  years.  But  no  bonded  public  warehouseman  shall 
be  liable  to  the  penalties  provided  in  this  section,  unless  with  intent  to  injure 
or  defraud  any  person  to  whom  he  so  sells,  pledges,  lends,  or  in  any  other 
way  disposes  of  same,  or  is  a  party  to  the  unlawful  selling,  pledging,  lending, 
or  other  unlawful  disposition  of  any  goods,  wares,  merchandise,  article,  or 
thing  so  deposited  and  receipted  for  by  him. 

Acts  1899,  p.  84. 

§  0910,   C.   C 


ARTICLE  53. 

Certified  Public  Accountants. 

§  702.  Violation  of  Civil  Code  as  to  certificate.  If  any  person  shall 
hold  himself  out  as  having  received  the  certificate  provided  for  in  section 
1995  of  the  Civil  Code,  on  the  subject  of  certified  public  accountants,  or 
shall  assume  to  practice  thereunder  as  a  certified  public  accountant,  or  use 
the  initials  C.  P.  A.,  without  having  received  such  certificate,  or  after  the 
same  shall  have  been  revoked,  he  shall  be  guilty  of  a  misdemeanor,  and  shall 
be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  nor  less  than 
two  hundred  dollars. 

Acts   1908,  p.  86. 
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Cheats  and  swindlers.     Deceitful  means  or  artful  practices. 


ELEVENTH  DIVISION. 


Offenses  Committed  by  Cheats  and  Swindlers. 


ARTICLE  1. 
Deceitful  Means  or  Artful  Practices. 

§  703.  (§  658.)  Fraudulently  obtaining  credit.  If  any  person,  by  false 
representation  of  his  own  respectability,  wealth,  or  mercantile  correspondence 
and  connections,  shall  obtain  a  credit,  and  thereby  defraud  any  person  of  any 
money  or  other  valuable  thing,  or  shall  cause  or  procure  others  to  report 
falsely  of  his  honesty,  respectability,  wealth,  or  mercantile  character,  and,  by 
thus  imposing  on  the  credulity  of  any  person,  shall  obtain  a  credit,  and 
thereby  fraudulently  get  into  possession  of  goods  or  other  valuable  thing, 
he  shall  be  deemed  a  cheat  and  swindler,  and  shall  be  punished  as  for  a 
misdemeanor,  and  he  shall  be  compelled  by  the  sentence  of  the  court  to  re- 
store to  the  party  injured  the  property  so  fraudulently  obtained,  if  it  can  be 
done. 

Cobb,  820-821.     Acts  1894,  p.  52. 


Cited.  136/681,  683  (71  S.  E.  1052); 
9  App.  424,  427  (71  &  E.  699); 
120/312,  314   (47  S.   E.  899). 

Charge:     See  Description. 

Check,  giving  of,  in  payment  of  debt, 
without  representations,  though  with 
knowledge  that  there  are  no  funds  in 
bank,  is  not  cheating  and  swindling. 
10  App.  395  (73  S.  E.  424);  but  see 
§  718  (d).  Allegation  that  named  per- 
son was  defrauded,  not  supported  by 
proof  that  bank  of  which  such  person 
was  cashier  was  defrauded  by  presen- 
tation of  check  to  cashier,  accom- 
panied by  representations  inducing 
cashier  to  cash  check  out  of  bank's 
funds.  This  is  true  though  cashier 
made  up  loss  to  bank.  10  App.  474  (2) 
(73  S.  E.  696). 

Commercial  agency,  statement  to:  See 
Future. 

Description:  Not  error  to  charge  that 
difference  between  description  of 
property  in  accusation  and  that  in 
paper    containing    lien    on     property, 


was  explainable  by  parol.     114/13  (2) 
(39  S.  E.  902).     Indictment  for  fraud- 
ulently mortgaging  a  "dark-bay  mare 
mule"   is   not   supported   by   proof    of 
a   "mouse-colored   mare   mule    named 
Mag."     83/381    (9    S.     E.     609).      De- 
scription   and    injury    being    essential 
to    conviction,    request    so    to    charge 
should  be  given,  when  authorized    by 
evidence.     97/202   (1)    (23   S.   E.   833). 
See  Injury. 
Employment:      One   who    obtains    loan 
by   falsely   representing    that    he    had 
been   employed   by   person   of   known 
solvency    and    has    earned    a    sum    of 
money    which    will    shortly    be     paid, 
and  promising  to  repay   loan   out    of 
that  sum,  is  guilty.     96/307   (2)    (22   S. 
E.  957).     Evidence  as  to  false   repre- 
sentation, showing  only  that  defend- 
ant represented  that  he  was  working 
for    one    railway    company,    when    he 
was    in     fact     working     for     another 
equally    solvent,    new    trial     granted. 
77/779. 
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Deceitful  means  or  artful  practices. 


Falsity  of  representation  by  accused 
that  named  persons  were  indebted  to 
him,  not  shown  by  proof  that  they 
were  not  indebted  to  him  more  than 
he  owed  to  another  person;  convic- 
tion  illegal.     114/526   (40   S.   E.   705). 

Finn,  petition  alleging  false  representa- 
tions made  to  one  member  of,  not 
supported  by  proof  that  they  were 
made  solely  to  another  member. 
109/514    (1)    (35   S.   E.   123). 

Future,  promise  relating  to,  cannot  be 
made  basis  of  prosecution  for  cheat- 
ing and  swindling.  114/113  (1)  (39 
S.  E.  889).  False  representations 
must  relate  to  present  or  past.  No 
promise  or  statement  as  to  what  may 
occur  in  future,  however  false,  will 
serve  as  basis  for  prosecution. 
113/1035  (39  S.  E.  426).  False  state- 
ments as  to  financial  condition  as 
basis  for  credit  do  not  apply  to  credit 
extended  at  subsequent  period,  unless 
debtor  reaffirms  statements  or  knows 
or  has  reason  to  believe  latter  credit 
is  extended  solely  on  faith  of  pre- 
vious statements.  109/514  (2)  (35  S. 
E.  123).  Though  merchant  makes 
false  statement  to  commercial  agency 
to  be  used  in  giving  him  a  rating,  yet 
where  no  credit  is  extended  until 
after  considerable  period,  creditor 
cannot  assume  that  statement  is  still 
operative,  unless  person  credited  ex- 
pressly reaffirms  the  statement,  or  at 
least  knows  or  has  reason  to  believe 
that  he  is  obtaining  credit  on  faith  of 
statement,  and  by  remaining  silent 
misleads  the  other  party.  99/779  (1) 
(27  S.  E.  785).    See  Variance 

Indictment  alleging  false  representa- 
tions, upheld,  though  it  was  silent  as 
to  certain  true  representations  which 
farmed  a  material  part  of  the  induce- 
ment 88/91  (3)  (13  S.  E.  959).  In- 
dictment for  obtaining  money  through 
false  representations  should  state 
ownership  of  money  and  name  of  per- 
son defrauded,  and  proof  must  be  in 
strict  conformity.  10  App.  474  (73  S. 
E.  696).  -Allegation  that  defendant 
obtained  from  prosecutor  "groceries, 
consisting  of  meats  and  other  gro- 
ceries, of  value  of  $1.10,"  not  suffi- 
cient as  against  special  demurrer.  6 
App.  443  (65  S.  E.  57).  See  Check, 
Description,  Security,  Variance. 

Injury  shown    by    proof    that    security 


taken  for  debt  was  of  less  value  than 
if  representations  had  been  true. 
114/13  (4)  (39  S.  E.  902).  Loss  as 
well  as  misrepresentation  and  exten- 
sion of  credit  must  be  shown.  97/199 
(22  S.  E.  589);  97/202  (23  S.  E.  833); 
11  App.  93,  94  (74  S.  E.  714). 

Knowledge  of  falsity,  accused  must  be 
shown  to  have  had;  such  knowledge 
may  be  proved  by  either  direct  or 
circumstantial  evidence  8  App.  380 
(1)   (69  S.  E.  31). 

Mercantile  agency,  statements  to:  See 
Future. 

Mortgage  on  personalty,  false  promise 
to  give,  as  security  for  loan,  and 
false  pretense  as  to  ownership  of 
such  personalty  here  constituted  of- 
fense of  cheating  and  swindling.  7 
App.  196   (66  S.   E.  400). 

Newly-discovered  evidence,  touching 
only  part  of  defendant's  representa- 
tions which  are  alleged  to  be  false, 
hew  trial  refused.  91/148  (16  S.  E. 
936). 

Ownership  of  property,  where  defend- 
ant charged  with  false  representa? 
tions  as  to,  claim  affidavit,  etc.,  filed 
by  third  persons  when  such  property 
levied  upon,  not  admissible.  1  App. 
146  (3)  (58  S.  E.  263).  There  being 
no  evidence  at  all  that  accused  made 
alleged  false  representation  that  he 
was  owner  of  certain  land,  but  very 
strong  evidence  to  the  contrary,  con- 
viction unsupported.  97/202  (2)  (23 
S.  E.  833).  Where  false  representa- 
tions pertain  to  ownership  of  prop- 
erty, defendant  not  relieved  by  show- 
ing that  he  did  actually  own  other 
property  of  much  less  value.  86/197 
(12  S.  E.  746).  Representations  by 
accused  that  he  was  purchaser  and 
owner  of  valuable  property  supported 
conviction.  105/606  (l)  (31  S.  E. 
546).    See  Indictment,  Mortgage. 

Parol  evidence:     See  Description. 

Partnership:     See  Firm. 

Payment  actually  made  for  goods  ob- 
tained on  credit  by  false  representa- 
tions as  to  financial  standing,  charge 
of  cheating  and  swindling  not  sus- 
tained.    109/514    (2)    (35   S.   E.   123). 

Representations  may  be  made  by  signs 
or  symbols  or  may  be  implied  from 
misleading  silence.  8  App.  449  (69 
S.  E.  576). 

Security,   proof    that    alleged   swindler 
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represented    that    another    would    act  owned    ten   acres   of   cotton    now   up 

as,    not    support    accusation    that    he  and  growing  in   Henry   County"  and 

represented   that   another   would    pay  evidence  showed  he  represented  that 

for  goods.     113/934  (2)  (39  S.  E.  324).  he  "was  going  to  cultivate  about  ten 

Sentence  to  pay  fine  of  $1,000  not  ex-  acres   of    cotton   on    land   in    Henry 

cessive  when  fruit  of  crime  amounted  County"  and  promised  to  give  mort- 

to  more  than  $900.     88/91   (13   S.   E.  gage  on  cotton  after  it  was  planted. 

959).  97/629   (25    S.   E.   398).     See    Check, 

Similar    representations    made    to    an-  Description,  Firm,  Security, 

other  than  the  prosecutor  for  similar  Wealth,  a  relative  term;  may  be  small 

purpose  admissible.     100/41  (2)   (28  S.  amount.    96/307,  309  (22  S.  E.  957). 

E.  26);  see  4  App.  67   (3)    (60  S.   E.  Writing,     where    defendant    accused    of 

816).  falsely  repiesenting  contents  of,  it  is 

Solvency,  representation  as   to,   is   rep-  no  objection  to  witness'  testifying  as 

resentation      of      respectability      and  to    what    representation    was    made, 

wealth.     88/91  (13  S.  E.  959).  that  writing  is  itself  the  best  evidence 

Variance    fatal    where    indictment    al-  of  its  contents.     8  App.  380   (2)    (69 

leged  that  accused  represented  that  "he  S.  E.  31). 

§  704.  (§  659.)  Cheating  at  play.  If  any  person  shall,  by  any  fraud 
or  ill  practice,  in  playing  at  any  game,  or  in  or  by  bearing  a  share  or  part  in 
the  stakes,  or  in  or  by  betting  on  the  sides  or  hands  of  such  as  do  or  shall 
play,  obtain  or  acquire  to  him,  or  to  any  other,  any  money  or  other  valuable 
thing,  he  shall  be  deemed  a  cheat,  and  shall  be  punished  as  for  a  misde- 
meanor. 

Cobb,  821.     Acts  1865-6,  p.  233. 

§  705.  (§  660.)  Bakers  and  others  selling  under  assize.  Any  baker 
or  other  person  selling  bread  under  the  assize  established  by  the  corporation 
of  any  city,  town,  or  village,  or  the  rules  laid  down  by  law,  shall  be  deemed 
a  cheat,  and  shall  be  punished  as  for  a  misdemeanor. 

Cobb,  821.     Acts  1865-6,  p.  233. 

§  706.  (§  661.)  Selling  by  false  weights  and  measures.  If  any  per- 
son shall  knowingly  buy  or  sell  by  false  weights  or  measures,  he  shall  be 
deemed  a  common  cheat,  and  shall  be  punished  as  for  a  misdemeanor. 

Cobb,  821.     Acts  1865-6,  p.  231.     1851-2,  p.  263. 
Cited.     128/661,  666  (57  S.  E.  889). 

§  707.  (§  662.)  Forestalling,  regrating,  and  engrossing.  Any  per- 
son who  shall  commit  the  offenses  known  to  the  common  law  as  forestalling, 
regrating,  or  engrossing  may  be  prosecuted  and  punished  as  for  a  misde- 
meanor. 

Acts  1863-4,  p.  46. 

Cited.      112/199,    208    (37    S.    E.    485);    115/429,  448   (41  S.   E.  553). 

§  708.  (§  663.)  Counterfeiting  brands  or  marks,  etc.  If  any  per- 
son shall  fraudulently  counterfeit,  or  be  concerned  in  fraudulently  counter- 
feiting, any  brand  or  mark  directed  by  law,  or  shall  fraudulently  cause  or  pro- 
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cure  the  same  to  be  done,  or  shall  use,  export,  sell,  exchange,  barter,  or  ex- 
pose to  sale  anything  upon  which  a  brand  or  mark  is  directed  by  law  to  be 
made,  with  such  counterfeit  brand  or  mark,  knowing  the  same  to  be  false  and 
counterfeit,  he  shall  be  deemed  a  cheat,  and  be  punished  as  for  a  misde- 
meanor. 
Cobb,  821.     Acts  1865-6,  p.  233. 

§  709.  (§  664.)  Putting  dirt  or  rubbish  into  cotton,  rice,  etc.    Any 

ptrson  who  shall  put  or  cause  to  be  put  into  any  bale  of  cotton,  vessel  of 
sugar,  rice,  pork,  beef,  or  other  provisions,  wool,  or  other  article,  prepared 
for  market,  any  dirt,  rubbish,  or  other  thing,  for  the  purpose  of  adding  to 
and  increasing  the  weight  or  bulk  of  said  cotton,  sugar,  rice,  beef,  pork,  or 
other  provisions  or  things,  shall  be  deemed  a  common  cheat,  and  shall  be 
punished  by  a  fine  equal  to  the  value  of  the  thing  thus  fraudulently  packed 
or  put  up,  and  imprisonment  and  labor  in  the  penitentiary  for  not  less  than 
one  year  nor  more  than  five  years.  The  .bare  possession  or  ownership  of 
such  commodities,  so  fraudulently  packed  or  put  up,  shall  not  of  itself 
authorize  a  conviction,  where  sufficient  evidence  of  knowledge  or  privity  on 
the  part  of  the  owner,  or  the  person  in  possession,  may  not  be  produced  on 
the  trial. 
Cobb,  822.     Acts  1874,  p.  22. 

§  710.  (§  665.)  Falsely  personating  another.  If  any  person  shall 
falsely  personate  another,  and  thereby  fraudulently  obtain  any  money,  or 
other  thing  of  value,  or  with  the  intention  of  thereby  fraudulently  obtaining 
any  money,  or  other  valuable  thing,  he  shall  be  deemed  a  cheat  and  swindler, 
and  shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary  for  not 
ltss  than  one  year  nor  longer  than  five  years. 

Cobb,  822.     Acts  1895,  p.  63. 

§  711.  (§  666.)  Personating  another  as  witness  or  otherwise,  etc. 
If  any  person  shall  falsely  represent  or  personate  another,  and  in  such  as- 
sumed character  answer  as  a  witness  to  interrogatories,  or  do  any  other  act 
in  the  course  of  any  suit,  proceeding,  or  prosecution,  or  in  any  other  way,  or 
matter,  or  thing,  whereby  the  person  so  personated  or  represented,  or  any 
other,  might  suffer  damage,  loss,  or  injury,  he  shall  be  punished  by  confine- 
ment and  labor  in  the  penitentiary  for  not  less  than  one  year  nor  more  than 
five  years. 

Cobb,  822. 

§  712.  (§  667.)  Lying  to  obtain  indorsers  or  other  security.  If  any 
Person,  by  false  representation  of  his  solvency,  shall  induce  another  to  be- 
come his  bail,  indorser,  or  security  upon  any  instrument  for  the  payment  of 
money,  or  performance  of  any  personal  duty,  knowing  at  the  time  that  he  is 
msolvent,  and  such  bail,  indorser,  or  security  shall  suffer  loss  or  damage  in 
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consequence  of  such  undertaking  and  liability  on  his  part,  he  shall  be  guilty 
of  a  misdemeanor. 

Cobb,  822.     Acts  1865-6,  p.  233. 


Solvency,  it  must  appear  that  defendant 
made  representation  of,  and  that  he 
was  at  the  time  insolvent.  Represen- 
tation of  solvency  is  declaration  that 
defendant  has  sufficient  property  to 
pay  all  of  his  debts  including  the  one 
which  he  seeks  at  the  time  to  make. 


Proof  that  defendant  owed  more  than 
he  said  he  owed  might  establish  ele- 
ment of  false  representation  as  to  his 
solvency,  but  would  not  establish  ele- 
ment of  insolvency,  in  absence  of  tes- 
timony showing  amount  of  his  prop- 
erty.    8  App.  371,  372  (69  S.  E.  29). 


§  713.  (§  668.)  False  information  as  to  liens.  A  person  who  has 
given  a  lien  under  section  3348  of  the  Civil  Code,  or  any  other  lien,  shall, 
when  giving  a  new  Hen  under  said  section  on  the  same  property  to  another 
person,  inform  such  person,  if  interrogated  as  to  the  facts,  of  the  amount 
of  such  prior  lien  and  to  whom  given.  If  he  gives  false  information  as  to 
said  facts,  he  shall  be  punished  as  for  a  misdemeanor. 

Acts  1873,  p.  42.     1875,  p.  20.     1878,   p.  47.     1890-1,  p.  72.     1895,  p.  25. 


Inquiry,  indictment  must  allege  that 
false  information  was  given  in  re- 
sponse to.  4  App.  509  (1-b)  (61  S.  E. 
924). 

Landlord's  liens  are  only  second  liens 
referred  to  in  this  section.  It  must 
appear  from  accusation  that  lien  taken 
in  pursuance  of  false  information  was 
lien  arising  under  section  3348.  4  App. 
509   (61   S.  6.  924). 

Prior  lien  must  appear,  from  facts  in  ac- 
cusation, to  have  been  valid  subsist- 
ing lien  on  same  property  upon  which 
subsequent  lien  was  given.    4  App.  509 


(1-c)   (61  S.  E.  924). 

Record:  Obtaining  money  on  mortgage 
or  bill  of  sale,  by  false  representations 
as  to  existence  of  liens,  may  be  an  of- 
fense under  this  section  or  section  719, 
though  liens  recorded.  6  App.  329  (1) 
(64  S.  E.  1001);  see  109/131  (34  S.  E. 
358);    117/247    (43   S.    E.   762). 

Statute  of  limitations  not  run  until  of- 
fense known  to  prosecutor  or  some- 
one interested  in  prosecution  or  in- 
jured by  offense.  6  App.  329  (2)  (64 
S.  E.  1001). 


§  714.  (§  669.)  Deceiving  as  to  existence  of  lien.  Any  person  who 
shall,  in  the  sale  or  disposing  of  any  property,  either  real  or  personal,  defraud 
another  by  falsely  representing  that  such  property  is  not  subject  to  any  lien, 
knowing  the  same  to  be  subject  thereto,  or  who  shall  fraudulently  make  a  sec- 
ond deed  of  conveyance  to  any  land  or  real  estate  to  another,  shall  be  punished 
as  for  a  misdemeanor. 

Acts  1859,  p.  59.     1865-6,  p.  235. 


Cited.     4  App.  509,  512  (61  S.  E.  924). 

Damage,  proof  of  existence  of  lien,  suf- 
ficient proof  of.  4  App.  462  (61  S.  E. 
836). 

Quitclaim,  vendor  who  executed,  and 
afterwards    executed    second    convey- 


ance to  third  party,  liable  to  first 
vendee  in  action  ex  delicto.  2  App. 
421  (2-a)  (58  S.  E.  690). 
Superior  to  purchasers  claim,  no  lieo 
being  proved  to  be,  conviction  unwar- 
ranted.   8  App.  688  (70  S.  E.  45). 


§  715.    Procuring  money  on  contract  for  services  fraudulently.    If 

any  person  shall  contract  with  another  to  perform  for  him  services  of  any 
kind,  with  intent  to  procure  money  or  other  thing  of  value  thereby,  and  not 
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to  perform  the  service  contracted  for,  to  the  loss  and  damage  of  the  hirer,  or, 
after  having  so  contracted,  shall  procure  from  the  hirer  money,  or  other 
thing  of  value,  with  intent  not  to  perform  such  service,  to  the  loss  and  dam- 
age of  the  hirer,  he  shall  be  deemed  a  common  cheat  and  swindler,  and  upon 
conviction  shall  be  punished  as  for  a  misdemeanor. 
Acts  1903,  p.  90. 

See  notes  to  §  716. 

§  716.  Proof  of  intent  to  defraud.  Satisfactory  proof  of  the  contract, 
the  procuring  thereon  of  money  or  other  thing  of  value,  the  failure  to 
perform  the  services  so  contracted  for,  or  failure  to  return  the  money  so 
advanced  with  interest  thereon  at  the  time  said  labor  was  to  be  performed, 
without  good  and  sufficient  cause,  and  loss  or  damage  to  the  hirer,  shall  be 
deemed  presumptive  evidence  of  the  intent  referred  to  in  the  preceding 
section. 


Account:  Conviction  not  authorized 
where  evidence  merely  shows  that  de- 
fendant, upon  comparison  of  accounts 
with  hirer,  is  indebted  to  latter  for 
unpaid  balance  of  account.  1  App. 
782  (2,  4)  (58  S.  E.  284).    See  Intent 

Accusation:    See  Indictment 

Assault:     See  Cause. 

Breach  of  contract:    See  Purpose. 

Cause:  Proof  must  show  that  accused, 
in  failing  to  perform  contract,  did  so 
without  good  and  sufficient  cause. 
125/243  (54  S.  E.  184);  8  App.  211  (2) 
(68  S.  E.  865);  6  App.  793  (65  S.  E. 
837).  Indictment  not  alleging  that 
failure  to  perform  contract,  or  to  repay 
advances,  was  without  good  and  suffi- 
cient cause,  is  fatally  defective.  3 
App.  348  (1-c)  (60  S.  E.  4).  State 
must  allege  and  prove  that  defendant, 
without  good  and  sufficient  cause, 
failed  to  perform  contract  or  repay 
advances.  4  App.  78  (60  S.  E.  803). 
Where  evidence  showed  accused  quit 
work  for  prosecutor  after  first  day, 
and  went  to  work  for  another  em- 
ployer to  whom  he  had  previously 
hired,  it  was  inferable  that  he  could 
have  performed  contract  with  prose- 
cutor. 2  App.  189,  191  (58  S.  E.  298). 
Where  defendant  had  been  beaten  by 
prosecutor  and  thereafter  left  his  em- 
ployment, it  was  error  to  charge  that, 
"if  defendant  provoked  the  difficulty 
by  using  opprobrious  language  to 
prosecutor,  such  as  would  justify  the 
assault,  and  as  a  result  the  prosecutor 

6  Ga  Code— 25 


beat  him,  that  would  be  a  legal  excuse 
for  failure  to  carry  out  the  contract." 
Regardless  of  merits  of  quarrel,  if  de- 
fendant left  on  account  of  the  beating, 
and  not  on  account  of  a  preconceived 
fraudulent  intent,  he  would  not  be 
guilty.  6  App.  398  (2)  (65  S.  E.  32). 
Where  evidence  showed  that  aftef 
work  under  contract  was  begun,  a  dis- 
agreement arose  between  employer 
and  servant  as  to  character  of  work 
embraced  in  contract,  and  that  servant 
left  on  account  of  threats  of  violence, 
presumption  of  fraudulent  intent  was 
overcome.  126/92  (2)  (54  S.  E.  921). 
Where  landlord  was  to  furnish  sup- 
plies to  cropper,  and  cropper  was  to 
furnish  his  own  house,  and,  after 
cropper's  house  was  burned  down, 
landlord  agreed  to  furnish  a  house, 
there  was  a  novation  of  the  original 
contract.  Landlord  failing  to  furnish 
supplies  and  failing  to  furnish  house, 
cropper  had  good  cause  to  quit  em- 
ployment.    7  App.  467  (67  S.  E.  118). 

.  Sickness  good  cause  for  not  working 
under  contract.  7  App.  812,  814  (68  S. 
E.  318).  Serious  physical  injuries, 
held  to  be  good  and  sufficient  excuse. 
121/140  (48  S.  E.  925). 

Character  of  person  not  proved  by  ask- 
ing witness  what  kind  of  man  that 
person  is.  Word  "character,"  as  used 
in  legal  parlance,  is  equivalent  to  word 
"reputation,"  as  used  in  more  precise 
diction.  10  App.  402  (l)  (73  S.  E. 
404). 
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Charge  that  intent  to  defraud  must  have 
existed  at  time  money  was  advanced 
must  be  given,  even  in  absence  of  re- 
quest. 8  App.  114  (1)  (68  S.  E.  652);  1 
App.  521  (4)  (57  S.  E.  1022);  6  App. 
770  (2)  (65  S.  E.  814).  Court  should 
have  charged,  without  request,  that,  if 
defendant  worked  under  contract  for 
such  time  as  to  render  it  unreason- 
able that  he  obtained  advance  with 
fraudulent  intent,  jury  need  not  pre- 
sume fraudulent  intent  from  mere 
fact  that  he  failed  to  continue  work 
under  contract.  7  App.  422  (l)  (67 
S.  E.  109).    See  Presumption. 

Collection  of  debts:    See  Purpose. 

Constitutionality  of  Act  of  1903.  124/15 
(1-6)  (52  S.  E.  74),  69  (l)  (52  S.  E. 
293);  120/312  (1)  (47  S.  E.  958); 
121/153  (6)  (48  S.  E.  977);  128/661 
(57  S.  E.  889);  136/681  (l)  (71 
S.  E.  1052);  138/489  (75  S.  E.  619);  11 
App.    449    (75    S.    E.    671). 

Contract  alleged  in  accusation  must  be 
definite  and  certain  as  to  terms  and 
duration.  124/22  (52  S.  E.  82),  446  (l) 
(52  S.  E.  750).  Implied  contract  will 
not  do,  but  there  must  be  express  con- 
tract clear  and  definite  in  its  terms. 
7  App.  46  (65  S.  E.  1071) ;  10  App.  801 
(74  S.  E.  95).  Accusation  was  fatally 
defective  which  did  not  allege  when 
services  were  to  begin,  or  for  what 
time  they  were  to  continue,  or  that 
prosecutor  contracted  and  agreed  to 
pay  any  amount  whatever  lor  services. 
124/454  (52  S.  E.  751),  798,  801  (53  S. 
E.  320).  Contract  must  be  definite  as 
to  when  service  is  to  begin  and  end. 
Contract  "to  work  a  month,"  not  stat- 
ing when  month  to  begin,  too  vague. 
5  App.  171  (4)  (62  S.  E.  993),  354  (63 
S.  E.  143);  12  App.  104  (76  S.  E.  765). 
Contract  sufficiently  definite  as  to  dura- 
tion, where  it  contained  words,  "begin- 
ning to  work  Jan.  1,  1907,  and  to  con- 
tinue work  thereafter  until  $62  has 
been  worked  out  at  $11  per  month." 
2  App.  189,  191  (58  S.  E.  298).  Con- 
tract to  work  until  defendant  repaid 
$30.85,  and  also  all  advances  which 
prosecutor  might  make  in  meantime, 
not  support  prosecution.  6  App.  162 
(64  S.  E.  494).  Contract  "to  pull  and 
tie  a  certain  fourteen-acre  tract  of 
fodder  on  the  Barrow  place  when  the 
same  is  ready  to  be  pulled,  at  the  rate 
of  60  cents  per  day,  or  70  cents  per 


hundred  bundles,"  sufficiently  definite 
as    to    time    of    beginning    work,    and 
wages  to  be  paid.     6  App.  154  (64  S. 
E.  492).    State  must  select  certain  defi- 
nite  transaction,   unless   it   prefers   to 
charge  more  than  one,  as  to  which  h 
must   prove   that    defendant,    with    in- 
tent  of   not   performing   service,   pro- 
cured definite  sum  or  definite  articles 
of  value,  with  definite,  fraudulent  pur- 
pose   of    causing    loss    or    damage    to 
hirer.     1  App.  782  (2)    (58  S.  B.  284). 
Indictment    which    fails    to    allege    a 
contract  of  employment,  is  void.    Law 
will  not  enforce  contract  without  con- 
sideration.    Contract   not    created    by 
promise     to     labor     without     mutual 
promise  to  pay  for  the  labor.     3  App. 
348   (1)    (60  S.  E.  4).     Note  given  for 
money     advanced    and    agreement    to 
perform      service     being     conditional 
upon  accused's  failure  to  pay  note  at 
maturity,    conviction    unwarranted.     8 
App.  695  (70  S.  E.  46).     Purchaser  of 
goods    agreeing    after    contract    com- 
pleted, that  if  purchase  price  not  paid 
at   time   stipulated,   labor  to   value   of 
such  price  will  be  performed,  not  in- 
dictable upon  failure  to  pay.     119/312 
(46  S.  E.  428).     Evidence  that  defend- 
ant had  on  previous  occasion  fraudu- 
lently obtained  money  on  another  dis- 
tinct contract,  not  admissible.     5  App. 
303     (1)     (63    S.    E.    62).     Conviction 
upon  accusation  alleging  that  defend- 
ant was  laborer  not  supported  by  evi- 
dence   which    shows   contract   was    of 
different       nature.         Where      owner 
places    turpentine    boxes    in    another's 
control,  under  agreement  to  pay  latter 
certain  amount  per  barrel  for  turpen- 
tine  produced,   contract  was   not  one 
of  hire,  but  one  in  nature  of  rental.     4 
App.  461  (3)  (61  S.  E.  862).    Contract 
to  perform  labor  at  definite  rate  dur- 
ing "turpentine  season"  is  not  too  in- 
definite   to    support    prosecution.      10 
App.  402  (4)   (73  S.  E.  404).     Accusa- 
tion     alleging      that     accused      con- 
tracted "to    do    the    work    of    a  one- 
horse     farm"     for    prosecutors,     who 
were  to  furnish  live  stock,  farming  im- 
plements, and  half  of  guano,  and  ac- 
cused was  "to  receive  half  he  made," 
except    cotton    seed,    sufficiently    sets 
forth  contract  to  perform  services.     11 
App.  764  (1)  (76  S.  E.  74).    See  Expi- 
ration,   Furnish,     Minor.     Parol    cvi- 
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dence,  Sunday,  Variance. 
Cropper  who  is  himself  to  perform  serv- 
ices and  labor  in  making  crop  is  with- 
in this  Act.     124/19   (1)   (52  S.  E.  79). 
See  Cause,  Intent 
Date  of  contract,  variance  as  to,  fatal. 
6  App.  324  (3)    (64  S.  E.  1121).     Evi- 
dence   that   part    of   money   advanced 
after  date  of  contract,  admissible,  ac- 
cusation covering  both  clauses  of  stat- 
ute.     9   App.   234    (2)    (70   S.    E.   972). 
Where    accused    was    arrested    at    in- 
stance of  prosecutor  and  placed  in  jail 
before  date  set  for  commencement  of 
contract    for    labor,    conviction    unau- 
thorized.    12   App.   80    (76   S.   E.   752). 
See  Contract,  Expiration,  Repayment 
Debt    due    employer,     where    employee 
agrees  to  pay,  by  rendering  him   fu- 
ture    service,    and    fails    to    perform 
service  and  omits  to  pay  debt,  his  fail- 
ure is  not  violation  of  this  Act.    126/91 
(54   S.    E.   916).     Allegation   that   de- 
fendant did  obtain  from  prosecutor  an 
advance  of  certain  sum  of  money,  is 
not  sustained  by  proof  that  prosecutor 
paid   to    third   person   amount   of   de- 
fendant's  debt   to   such    third   person, 
secured  by  mortgage,  took  transfer  of 
mortgage,  and  subsequently,  as  trans- 
feree,   foreclosed    the    same.      126/591 
(1)   (55  S.  E.  497). 
Declarations  of  person  that  he  was  sick 
usually  rejected  as  hearsay.     10  App. 
402    (2)   (73  S.  E.  404). 
Definite  contract:    See  Contract 
Demurrer    to    an    accusation,     "because 
there  is  no  legal  contract  set  out  in 
said    accusation,   and   no   payment    or 
advances     made     are    set    out,"    only 
raises  the  question  as  to  whether  such 
contract    and    such    payment    are    set 
out  in  the  accusation  at  all,  and  not 
whether   they    are    stated    with    suffi- 
cient  particularity.     124/15   (7)    (52  S. 
E.   74). 
Disagreement:    See  Cause. 
Expiration  of  term  of  service  before  in- 
dictment, need  not  be  alleged.  124/452 
(1)    (52  S.  E.  760). 
Federal  statutes  prohibiting  involuntary 
service    or  labor,  not  violated- by  this 
act.      4    App.   827   (2)    (62   S.   E.   558); 
138/489    (4)    (75   S.   E.   619). 
Furnish   and  pay  for  labor,  contract  to, 
not    within    this    Act;    accused    must 
have  contracted  to  do  service  himself 
and     failed    to    do    so    without  good 


cause.  125/243  (3)  (54  S.  E.  184);  6 
App.  793  (1)  (65  S.  E.  837).  One  who 
agrees  to  furnish  or  pay  for  labor  for 
benefit  of  another  is  contractor  and 
not  a  laborer  or  servant.  6  App.  398 
(4)^  (65   S.   E.  46). 

Imprisonment  for  debt  or  non-perform- 
ance of  contract,  Act  must  be  con- 
strued so  as  not  to  amount  to.  1  App. 
521  (2)  (57  S.  E.  1022);  124/15  (4)  (52 
S.  E.  74). 

Indebtedness  not  alone  sufficient  to  con- 
vict, but  is  merely  persuasive  of  intent 
to  defraud.  3  App.  333  (2)  (59  S.  E. 
937). 

Indictment  including  in  one  count  vari- 
ous sums  making  up  aggregate 
charged  to  have  been  falsely  procured, 
does  not  charge  separate  offenses.  4 
App.  827  (4)  (62  S.  E.  558).  Accusa- 
tion not  bad  for  duplicity,  which  al- 
leges contract  with  intent  to  defraud, 
in  one  count,  and  fraudulent  acts  re- 
sulting in  damage,  in  another  count. 
125/243  (1)  (54  S.  E.  184).  Accusa- 
tion alleging  defendant  procured  "ad- 
vances," without  specifying  what 
these  "advances"  consisted  of,  quashed 
on  special  demurrer.  121/167  (48  S. 
E.  920).  Accusation  charging  that  ac- 
cused procured  certain  sum  of  money, 
or  "value  thereof,"  demurrable  on 
ground  that  it  did  not  "set  out  what 
property  or  other  thing  of  value  de- 
fendant procured."  123/506  (51  S.  E. 
505);  6  App.  U3  (65  S.  E.  57).  Indict- 
ment which  charges  procuring  ad- 
vances other  than  money,  must  con- 
tain allegation  that  defendant  did  not 
return  things  so  advanced,  or  pay  for 
them.  Accusation  which  charges  pro- 
curing of  both  goods  and  money,  but 
which  alleges  failure  to  return  or  re- 
pay only  the  money,  is  valid  only  as 
to  the  money  charged,  and  the  state- 
ments as  to  the  goods  will  be  treated 
as  surplusage.  4  App.  571  (61  S.  E. 
1053).  Accusation  which  charged  that 
the  accused  procured  from  the  hirer 
"money,  shoes,  and  clothes,  of  the 
value  of  $13.00  with  intent  not  to  per- 
form such  service,  to  the  loss  and 
damage  of  the  hirer  in  the  sum  of 
$4.00,"  was  not  sufficiently  sustained 
to  authorize  a  conviction  by  evidence 
that  the  hirer  advanced  to  the  accused 
"in  money,  clothes,  etc.,  $13.50,"  and 
that  the  accused  owed  the  hirer  $4  on 
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account  of  advancements.  124/15  (8) 
(52  S.  E.  74).  See  Cause,  Contract, 
Demurrer,  Expiration,  Loss,  Two  of- 
fenses, Variance. 
Intent  to  dc-fraud  must  exist  at  time 
money  or  other  thing  of  value  is  ob- 
tained. 1  App.  521  (1)  (57  S.  E.  1022), 
530  (57  S.  E.  1025),  782  (1)  (58  S.  E. 
284);  2  App.  696  (1)  (59  S.  E.  1) ;  3 
App.  463  (1)  (60  S.  E.  117);  6  App. 
574  (65  S.  E.  359),  793  (2)  (65  S.  E. 
837);  7  App.  422  (2)  (67  S.  E.  109). 
Fraudulent  intent  must  exist  at  time 
money  or  other  thing  of  value  is  ob- 
tained. Evidence  showing  that  de- 
fendant performed  services  under  con- 
tract for  such  a  length  of  time  as  to 
make  it  unreasonable  that  he  obtained 
money  with  intention  not  to  perform 
the  services,  he  should  not  be  con- 
victed. 1  App.  521  (1,  3)  (57  S.  E. 
1022);  see  3  App.  463  (1)  (60  S.  E. 
117);  7  App.  582  (67  S.  E.  698);  6 
App.  774  (65  S.  E.  813).  Where  de- 
fendant contracted  to  work  for  term 
of  months,  and  actually  worked  six 
months,  mere  fact  of  his  quitting  not 
sufficient  to  raise  presumption  that  at 
time  of  obtaining  advances  he  enter- 
tained fraudulent  intent.  7  App.  423 
(3)  (67  S.  E.  109).  Intent  to  defraud 
lacking  where  cropper  after  working 
four  months  quits,  because  he  claims 
landowner  has  not  complied  with 
contract.  3  App.  443  (60  S.  E.  114). 
Gravamen  of  offense  k  fraudulent  in- 
tent, which  exists  at  time  of  advance, 
not  to  perform  services  contracted 
for.  126/92  (1)  (54  S.  E.  921);  12 
App.  104  (76  S.  E.  765).  Intent  to  de- 
fraud not  shown  where  cropper  ob- 
tained $13.00  on  promise  to  work  next 
year,  and  there  was  at  the  time  ac- 
count against '  cropper  of  over  $700, 
including  an  old  balance  of  $77,  which 
was  brought  over  from  previous  year, 
and  at  time  of  advance  neither  land- 
lord nor  cropper  knew  how  account 
stood,  but  when  crop  was  finally  gath- 
ered and  sold  cropper  owed  only  $50. 
11  App.  764  (2)  (76  S.  E.  74).  Intent 
to  defraud  is  essential  element.  Pres- 
ent intent  to  defraud  cannot  be  as- 
serted as  to  a  payment  made  without 
the  consent  of  the  employee,  nor  as 
to  an  advancement  made  without 
reference  to  the  contract.  8  App.  114 
(68  S.  E.  652).     Intent  to  defraud  not 


shown  where  defendant  contracted  to 
pull     certain     fodder    for    prosecutor, 
when  it  was  ready  to  pull,  and  prose- 
cutor did  not  inform  him  when  it  was 
ready,  and  defendant's  excuse  for  de- 
lay in  offering  to  pull  it,  was  that  he 
was    compelled    to    wait    on    his    em- 
ployer,   who    was    sick    during    whole 
summer,  and  to  help  gather  crop  for 
widow  after  his  employer's  death.     6 
AfNp.  154   (2)    (64  S.   E.  492).     Fraud- 
ulent   intent    not    shown    where    em- 
ploye* requested  an  advance  of  $10.80. 
and   declared   that   if  he   had  to   wait 
for  the  $10.80  he  was  going  to   quit, 
and  employer,    after    such  declaration 
advanced  $1.05.     12  App.  535  (77  S.  E. 
828).     Existence   of   fraudulent   intent 
refuted,  where  evidence  showed  that 
defendant   refused   to   accept   employ- 
ment   from    witness     unless    prosecu- 
tor's debt  was  paid,  that  he  borrowed 
money  from  witness,  took  it  to  prose- 
cutor's home,  and,  failing  to  find  prose- 
cutor, brought  money  back  and  left  it 
with  witness,  on  his  express  promise 
to  deliver  it  to  prosecutor,  that  witness 
failed  to  deliver  it,  but  defendant  did 
not  know  it  until  his  arrest.     4  App. 
846  (62  S.  E.  568);  see  5  App.  303  (63 
S.  E.  62).    Evidence  must  show  fraud- 
ulent   intent    and    failure    to    perform 
contract    or   repay   advances,    without 
good  and  sufficient  cause.    7  App.  813 
(68  S.  E.  318).    Intent  must  be  shown 
to  have  existed  at  particular  time  and 
with  reference  to  particular  advance- 
ment.    1  App.  782   (4)    (58  S.   E.  284). 
Act  relates  to  transaction  where  money 
or   other   thing   of   value    is   procured 
with    fraudulent    intent,     either     con- 
temporaneously    or    subsequently     to 
the  contract  of  service.     126/91  (54   S. 
E.   916).     See   Cause,   Charge,   Mort- 
gage, Presumption,  Purpose,  Two   of- 
fenses. 

Landlord  and  tenant,  this  statute  has  no 
application  where  persons  occupy  re- 
lation of.  124/788  (53  S.  E.  101),  69 
(52  S.  E.  293). 

Loss  or  damage  to  hirer  essential  in- 
gredient of  offense.  126/591  (55  S.  E- 
497);  124/452  (2)  (52  S.  E.  760) ;  2 
App.  696  (1)  (59  S.  E.  1);  3  App.  463 
(2)  (60  S.  E.  117);  6  App.  243  (64  S.  E. 
671),  793  (1)  (65  S.  E.  837).  Accusa- 
tion showing  that  hirer  sustained  no 
loss  and  damage  is  demurrable.    125/629 
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(54    S.    E.    653).      Prosecution    under 
this  section  will  not  lie  for  injury  to 
anyone  except  hirer.     1  App.  782   (2) 
(58  S.   E.  284).     Burden  on  State  to 
show   loss   or   damage   to   hirer;   bur- 
den not  carried  by  showing  advances 
were    made    and    certain    amount    of 
services    performed,    without    showing 
value    of    such    services.     6  App.  398 
(5)  (65  S.  E.  46);  see  126/591  (55  S.  E. 
497).     See   Mortgage,   Variance. 
Minor  may  be  convicted  under  this  Act. 
124/19   (2)   (52  S.  E.  79).     Minor  may 
be  convicted,  though  contract  cannot 
be   civilly   enforced.     126/632    (1)    (55 
S.    E.   479).     Contract   with   minor   is 
not  void,  but  is  binding  until  repudi- 
ated.    5  App.   175   (2)    (62  S.   E.  728). 
Minor  failing  to  perform  contract  be- 
cause   his    father    had    hired    him    for 
the    same    period    to    another    person, 
could   not  be   lawfully  convicted.     12 
App.  693  (78  S.  E.  53).    Where  shown 
that      person     making     contract     was 
minor  and  that  he  failed  to  perform 
because  his  father  directed  his  return 
home   in   order   to   comply   with   con- 
tract father  had  made,  conviction  con- 
trary to  law.     126/538  (55  S.  E.  239); 
2  App.  613  (3)  (58  S.  E.  1111).    Aliter, 
where  minor  broke  contract  at  com- 
mand of  stranger.     126/632  (2)    (55  S. 
E.  479).     Minority  of  defendant  when 
contract  made  and  prevention  of  per- 
formance by  parental  authority  being 
issuable,    and    charge    on    issue    being 
clear,  conviction   upheld.     9   App.   234 
(1)  (70  S.  E.  972). 
Mortgage    proved    to    have    been    given 
for  money    advanced,    fraudulent    in- 
tent rebutted.  Nor  is  loss  or  damage 
shown  by  mere  opinion  of  mortgagee 
several  months  afterwards,  that  mort- 
gage was   worthless,   it   appearing   he 
retained  mortgage  and  never  attempted 
to  collect   it.     12   App.   227    (76   S.    E. 
NI08l>.    See  Debt 

Note   given   by   employer  by  which   he 
Promises  to  pay  at  a  future  date  a  pre- 
existing debt   of  employee   is   not  an 
advance,      unless       payee      expressly 
a8reed  to  take  it  in  payment.    6  App. 
M*  (3)  (65  S.  E.  46).     See  Contract 
Novation:    See  Cause,  Sunday. 
Opinion  of  witness  that  certain  payment 
*as  advancement,  not  competent  evi- 
dence of  that  fact;  question  for  jury 
(one  dissenting).     2  App.  696  (2)   (59 


S.  E.  1);  6  App.  565  (65  S.  E.  357). 
See  Mortgage. 

Parol  evidence  admissible  to  establish 
the  common  or  customary  meaning 
of  words,  "turpentine  season."  10 
App.  402   (4)   (73  S.  E.  404). 

Partnership,  where  one  contracts  to  per- 
form services  for,  and,  before  time 
arrives  for  performance  to  begin, 
partnership  is  dissolved,  employee 
cannot  be  convicted  upon  proof  that 
he  failed  or  refused  to  perform  serv- 
ices for  one  of  partners.  12  App.  647 
(77  S.   E.  922). 

Physical  injuries:     See  Cause. 

Presumption,  burden  on  defendant  to 
rebut.  3  App.  333  (2)  (59  S.  E.  937). 
Whether  presumption  rebutted  or  not 
is  for  jury,  and  not  for  judge,  to  de- 
termine. 6  App.  398  (1)  (65  S.  E.  46). 
Section  716  is  merely  a  rule  of  evi- 
dence. 138/489  (2)  (75  S.  E.  619). 
Proof  of  failure  to  perform  services 
or  to  return  money  or  other  thing  of 
value  advanced,  even  during  term  of 
service  provided  for  in  contract,  is 
sufficient  to  establish  prima  facie  the 
intent  to  defraud.  124/452  (1)  (52  S. 
E.  760).  Where  one  pleads  guilty  of 
violating  section  715,  he  cannot  be  re- 
leased from  custody,  even  if  section 
716  is  unconstitutional,  the  rule  of 
evidence  prescribed  in  the  latter  sec- 
tion not  having  been  used  against 
him.  136/681  (2-b)  (71  S.  E.  1052). 
Notwithstanding  presumption,  unless 
evidence  as  a  whole  justifies  jury  in 
believing,  beyond  a  reasonable  doubt, 
that  fraudulent  intention  existed  at 
time  of  obtaining  money  or  other 
thing  of  value,  defendant  should  be 
acquitted.  1  App.  521  (2)  (57  S.  E. 
1022).  Error  to  charge  in  effect  that 
proof  of  things  mentioned  in  section 
716  shifts  burden  to  defendant  to  prove 
his  innocence.  Evidence  may  be  pre- 
sumptive evidence,  without  being 
sufficient  to  establish  fact  beyond 
reasonable  doubt.  Presumption  of 
innocence  remains  in  defendant's 
favor,  and  burden  on  State  to  prove 
case,  including  element  of  intent  to 
defraud,  beyond  reasonable  doubt. 
10  App.  117  (72  S.  E.  718).  See  Cause, 
Intent 

Purpose  of  Act  is  not  to  punish  for  fail- 
ure to  comply  with  obligation  but 
for    fraudulent    intention    with    which 
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money  or  other  thing  of  value  is  pro- 
cured. 120/312  (1)  (47  S.  E.  958);  1 
App.  521  (1)  (57  S.  E.  1022),  782  (1) 
(58  S.  E.  284);  4  App.  827  (3)  (62  S. 
E.  558);  138/489  (l)  (75  S.  E.  619). 
This  Act  is  not  remedy  for  breach  of 
contract  or  collection  of  debts,  but 
penalty  for  cheating  and  swindling. 
3  App.  443  (60  S.  E.  114).  See  Impris- 
onment. 

Repayment,  to  be  effectual  as  defense, 
must  be  made  on  or  before  first  day 
of  term  of  service.  3  App.  333  (3)  (59 
S.  E.  937);  2  App.  613  (1)  (58  S.  E. 
1111). 

Sickness:     See  Cause,  Declarations. 

Statute  of  frauds,  though  contract  is 
within,  and  civilly  unenforceable, 
conviction  for  fraudulent  procurement 
of  money  may  still  be  had.  8  App. 
211  (1)  (68  S.  E.  865).  Though  al- 
legation as  to  contract  was  sufficient, 
because  term  "contract,"  for  purpose 
of  pleading,  prima  facie  imports  that 
agreement  was  reduced  to  writing, 
still  evidence  failed  to  show  any  valid 
contract,  because  it  was  uncontra- 
dicted that  contract  was  not  in  writ- 
ing and  not  to  be  performed  within 
one  year.     12  App.  104  (76  S.  E.  765). 

Sunday,  contract  made  on,  to  work  in 
employer's  regular  business,  will  not 
support  prosecution,  especially  where 
no  novation  of  it  has  come  about  by 
affirmative  action  under  it  on  any 
secular  day.  5'  App.  175  (2)  (62  S.  E. 
728). 

Threats:    See  Cause. 

Two  offenses  created  by  this  Act.  First 
includes  those  who  contract  to  per- 
form services  with  intent  to  procure 
money  or  other  thing  of  value  and  do 


not  intend  to  perform  the  services.  The 
second  includes  those  who,  after  hav- 
ing made  contract,  procure  money 
or  other  thing  of  value,  with  fraudu- 
lent intent  not  to  perform  the  serv- 
ices. Indictment  must  inform  de- 
fendant plainly  of  which  offense  he 
stands  accused.  1  App.  781  (3)  (57 
S.  E.  1028).     See  Date. 

Variance  fatal,  where  accusation  al- 
leged contract  with  Mrs.  M.  E.  Drake, 
and  evidence  showed  contract  with 
W.  E.  Drake,  and  loss  and  damage  to 
him.  124/136  (52  S.  E.  156).  No  con- 
viction where  evidence  shows  differ- 
ent contract  from  one  alleged.  124/798 
(53  S.  E.  320).  Evidence  that  R  & 
Brother  furnished  certain  goods  to 
defendant  not  support  allegation  that 
defendant  procured  from  D  &  Com- 
pany valuable  merchandise  and  sup- 
plies. 4  App.  461  (2)  (61  S.  E.  862). 
Conviction  upon  allegation  that  de- 
fendant was  laborer,  not  supported 
by  evidence  that  contract  was  one  o* 
different  nature.  4  App.  461  (3)  (61 
S.  E.  862).  Material  variance  existed 
where  accusation  alleged  contract 
made  by  accused  with  named  individ- 
ual, and  evidence  showed  contract 
was  made,  not  with  such  individual  in 
his  individual  capacity,  but  as  super- 
intendent of  county  farm,  and  that 
money  and  provisions  advanced  were 
property,  not  of  individual,  but  of 
county.  6  App.  574  (65  S.  E.  359). 
See  Date. 

Venue  is  in  county  where  advance  is  re- 
ceived.    126/556   (55   S.   E.  488). 

Witness,  fact  that  accused  is  not  com- 
petent as,  does  not  affect  validity  of 
Statute.      138/489    (6)    (75    S.    E.    619). 


§  717.  Tramps.  If  any  person  shall  ride  or  attempt  to  ride  on  a  railroad 
train  of  any  character,  who  conceals  himself  from  the  conductor  or  train 
authorities,  by  hiding  under  the  train,  or  upon  the  top  of  the  train,  or  in 
box-cars,  on  tenders,  or  elsewhere,  for  the  purpose  of  avoiding  the  payment 
of  fare  or  of  stealing  a  ride  thereon,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1897,  p.  116. 

Accusation    charging    one    with    misde-  demurrer.     119/352,  353   (3)    (46  S.    H. 

meanor  in  that  he  "fraudulently  con-  437). 

cealed  himself  in  a  car  of  a  railroad  Concealment:  Openly  entering  and  re- 
company  for  the  purpose  of  avoiding  maining  in  car  with  no  intent  to  pay 
the  payment  of  fare  and  stealing  a  fare,  not  render  one  guilty  under  this 
ride,"   sufficient  to   withstand  general  section.     Concealment  in  car  for   pur- 
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pose  other  than  to  avoid  payment  of  General  Assembly  has  power   to  make 
fare,   not  render  one  guilty.     If  one  penal  the  "stealing  or  attempting  to 
conceals  himself  in  car  to  avoid  pay-  steal  a  ride   on   railroad  trains,"  and 
ing  fare  and  is  removed  before  jour-  this    is    so    whether   or   not    ride    so 
ney  begins,  he  is  guilty  of  attempting  "stolen"  is  subject  matter  of  larceny, 
to  steal  ride;  if  he  remains  in  car  un-  118/315  (1)   (45  S.  E.  395). 
til    after    commencement    of   journey,  Intoxication:     See  Order. 
he  is  guilty  of  stealing  ride.     119/352  Order  to  leave  train  given  by  conductor 
0-3)   (46  S.  E.  437).  to    one    without   fare   or   ticket,    such 
Constitutionality    of     section.      118/315  person,   after  opportunity  to  comply, 
(45  S.  E.  395).  concealing    himself    in    car    and    con- 
Damages,  train  officer  arresting  person  tinuing  journey,   is  guilty  under   this 
under  circumstances  indicating  inten-  section.      Intoxication    is   no    defense, 
tion     to     steal    ride,     not     liable    for.  119/559  (1,  2)   (46  S.  E.  837). 
118/174    (1)    (45   S.   E.  27). 

§  718.  Sale  of  goods  in  bulk.  Any  vendor  of  a  stock  of  goods,  wares, 
or  merchandise  in  bulk,  who  shall  knowingly  or  willfully  make  or  deliver, 
or  cause  to  be  made  or  delivered,  any  false  statement  or  any  statement  of 
which  any  material  portion  is  false,  or  shall  fail  to  include  the  names  of  all 
his  creditors  in  any  such  statement  as  is  required  in  section  3226  of  the  Civil 
Code,  shall  be  guilty  of  a  misdemeanor. 

Acts  1903.  p.  92. 

§  718  (a).  Defrauding  hotels  and  boarding  houses.  [Any  person 
who  shall  obtain  food,  lodging  or  other  accommodation  at  any  hotel,  inn, 
boarding  house  or  eating  house  in  the  State  of  Georgia,  except  when  credit 
is  given  therefor  by  express  agreement,  with  intent  to  defraud  the  owner 
or  keeper  of  the  same,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  fined  a 
sum  not  exceeding  two  hundred  dollars  or  imprisoned*  for  a  period  of  time 
not  exceeding  three  months,  either  or  both,  in  the  discretion  of  the  court.] 

Acts  1910,  p.  137. 

§  718  (b).  Proof  of  intent  to  defraud.  [Proof  that  food,  lodging 
or  other  accommodation  was  obtained  by  false  pretense  or  by  false  or  fic- 
titious show  or  pretense  of  any  baggage  or  other  property  by  such  person  ob- 
taining such  food,  lodging  or  other  accommodation ;  or  that  such  person  ab- 
sconded without  paying  or  offering  to  pay  for  such  food,  lodging  or  other 
accommodation;  or  that  such  person  gave  in  payment  for  such  food,  lodging 
or  other  accommodation  any  check  or  draft  made  payable  at  sight,  on  demand 
or  on  a  date  not  subsequent  to  the  date  when  the  same  is  drawn,  on  which 
check  or  draft  payment  was  refused  on  presentation;  or  that  such  person 
surreptitiously  removed  or  attempted  to  remove  his  baggage  or  other  prop- 
erty brought  with  him  to  such  hotel,  inn,  boarding  house  or  eating  house  there- 
from without  having  paid  for  or  having  offered  to  pay  for  such  food,  lodg- 
ing or  other  accommodation  so  furnished  him,  shall  be  prima  facie  evidence 
of  the  fraudulent  intent  mentioned  in  the  preceding  section :    Provided,  That 


♦The  enrolled  Act  has  "imprisoned,"  where  the  published  Act  has  "imprisonment/ 
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no  person  shall  be  convicted  under  the  provisions  of  this  law  where  there 
has  been  an  agreement  to  delay  payment  for  such  food,  lodging  or  other  ac- 
commodations until  a  date  after  such  person  terminates  his  relation  as  a 
guest  at  such  hotel,  inn,  boarding  house  or  eating  house.] 
Acts  1910,  pp.  137,  139. 

§  718  (c).  Copies  of  law  to  be  posted.  [It  shall  be  the  duty  of  every 
hotelkeeper,  innkeeper,  boarding  house  keeper  and  eating  house  keeper  in 
this  State  to  keep  a  copy  of  this  section  and  the  two  preceding  sections, 
printed  in  distinct  type,  posted  in  the  lobby,  public  waiting  room,  or  that  por- 
tion of  his  establishment  most  frequented  by  the  guests  thereof,  and  no  con- 
viction shall  be  under  the  provisions  of  this  law  until  it  be  made  to  appear 
that  such  copy  was  posted,  as  above  provided,  in  the  hotel,  inn,  boarding 
house  or  eating  house,  the  owner  or  keeper  of  which  claims  to  have  been  de- 
frauded, at  the  time  such  food,  lodging  or  other  accommodation  was  ob- 
tained.] 

Acts   1910,  pp.   137,   139. 

§  718  (d).  Drawing  check  without  funds.  [Any  person  who  shall 
draw  and  utter  any  check,  draft,  or  order  for  present  consideration  upon  a 
bank,  person  firm  or  corporation  with  which  such  drawer  has  not  at  the  time 
sufficient  funds  to  meet  such  check,  draft  or  order,  and  shall  thereby  obtain 
from  another  money  or  other  things  of  value,  or  induce  such  person  to  post- 
pone any  remedy  he  may  have  against  such  drawer,  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  punisho4  as  prescribed  in  section 
1065  of  this  Code:  Provided,  That  if  such  drawer  shall  deposit  with  such 
drawee  of  such  paper,  within  thirty  days  thereafter,  funds  sufficient  to  meet 
such  check,  draft  or  order  together  with  interest  which  may  have  accrued, 
there  shall  be  no  prosecutions  under  the  provisions  of  this  section.] 

Acts  1914.  p.  86. 

§  719.  (§  670.)     Other  offenses  of  like  kind.     Any  person  using  any  | 

deceitful  means  or  artful  practice,  other  than  those  which  are  mentioned  in  j 

this  Code,  by  which  an  individual,  or  a  firm,  or  a  corporation,  or  the  public  j 

is  defrauded  and  cheated,  shall  be  punished  as  for  a  misdemeanor. 

Cobb,  822.     Acts   1865-6,  p.  233.     1902,  p.  58. 


Accusation    not    quashed     because,     in-  not  intended  to  be  received  as  other                     j 

stead  of  charging  defendant  with  of-  than   what   it  purports   to   be,   maker                     j 

fense  of  being  a  cheat  and  swindler,  may  be  guilty  of  cheating  and  swin-                     | 

it    charges    him    with     "cheating    and  dling,  but  not  of  forgery.    12  App.  342                     j 

swindling."     4  App.  789   (2)    (62  S.   E.  (7)    (77  S.   E.  214).                                                             ! 

501).  Alternative  form,  if  material  descriptive                     j 

Agent:    Where  one  executes  paper  pur-  terms  are  set  forth  in,  indictment  sub-                     j 
porting    to    be    executed    by    him    as  ject  to  demurrer.     Word  "or"  is  gen- 
agent,    he    is    not    guilty    of    forgery,  erally  used   as   a   disjunctive   to   con-                     i 
though   he  had   no  authority  to  exe-  nect  alternative  clauses,  but  it  may  be                     | 
cute   paper.     Where   false   writing   is  used  to  introduce  statement  which  is 
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amplification  or  explanation  of  pre- 
ceding statement.  11  App.  208  (5) 
(75    S.   E.   258). 

Answer  of  defendant,  filed  in  receiver- 
ship proceedings  involving  solvency 
of  alleged  banking  corporation,  was 
not  inadmissible.  11  App.  208  (14) 
(75   S.   E.  258). 

Assignment  of  wages  by  laborer  and 
his  subsequent  collection  of  such 
wages  without  knowledge  of  assignee, 
not  render  laborer  guilty  under  this 
section  (one  dissenting).  7  App.  713 
(3)  (68  S.  E.  52).  Purpose  to  deceive 
must  exist  when  representations  made 
to  induce  buying  of  salary;  after- 
formed  fraudulent  intent,  no  basis  for 
conviction.  2  App.  185,  188  (58  S.  E. 
301);  see  100/257  (28  S.  E.  24). 

Bank:    See  Answer,  Charter,  Stock. 

Bankruptcy,  original  record  of  petition 
in,  in  United  States  Court  and  orig- 
inal schedules  attached,  are  not  admis- 
sible in  trial  of  action  in  State  courts. 
11  App.  208  (15)    (75  S.  E.  258). 

Belief  of  seller  that  he  is  giving  full 
value  is  immaterial,  where  he,  either 
by  false  representations  or  by  fraud- 
ulent concealment  of  material  facts, 
deceives  prospective  purchasers  and 
induces  them  to  purchase,  to  their 
damage,  what  they  otherwise  would 
not  have  purchased.  4  App.  789  (12) 
(62  S.  E.  501).    See  Stock. 

Bill  of  sale:     See  Liens,  Possession. 

Change  for  one  dollar  knowingly  given 
to  purchaser  tendering  twenty-dollar 
gold  coin  supposing  it  to  be  silver 
dollar  rendered  seller  guilty.  97/430 
(25  S.  E.  319),  distinguishing  79/584 
(4  S.  E.  333). 

Charter:  Fact  that  no  charter  has  ever 
been  granted  to  alleged  banking  cor- 
poration must  be  proved  by  testimony 
of  some  person  who  has  examined 
records  in  office  of  secretary  of  State. 
11   App.  208  (12)   (75  S.  E.  258). 

Check:  Indictment  alleging  that  de- 
fendant bought  property  in  one 
county  and  paid  for  it  with  check  on 
bank  in  another  county,  falsely  repre- 
senting that  check  would  be  paid,  but 
afterwards  stopping  payment,  suffi- 
cient. Intent  to  stop  payment  having 
existed  at  time  of  purchase,  venue 
properly  laid  in  former  county.  If 
intent  had  not  been  formed  until  ac- 
cused was  in  latter  county,  he  would 


not  have  been  subject  to  indictment 
in  county  where  purchase  made. 
100/257  (28  S.  E.  24).  See  Forged 
check.  Drawing  check  without  funds: 
See  §  718  (d)^ 

Compromise  crime:  See  Knowledge, 
Official  position,  Prosecution. 

Concealment  of  material  fact  not  of- 
fense under  this  section,  unless  fraud- 
ulent and  intended  to  deceive  and  re- 
sorted to  to  obtain  money  or  othei 
thing  of  value  from  one  actually  de- 
ceived thereby.  117/247  (3)  (43  S.  E. 
762). 

Conversion,  fraudulent,  by  vendor 
after  sale  of  personal  property,  may 
be  larceny,  but  is  not  cheating  and 
swindling,  unless  artful  practices  in- 
duced purchaser  to  buy  what  vendor 
could  not  sell.  7  App.  714  (3)  (68  S. 
E.  52). 

Corpus  delicti  held  not  to  be  established 
beyond  reasonable  doubt.  10  App.  777 
(74  S.  E.  286). 

Cotton:  Where  defendants  estimated 
that  they  had  picked  1000  pounds  of 
cotton,  and  received  pay  for  picking 
that  much,  with  understanding  that  if 
amount  paid  was  too  much  they 
would  work  out  excess,  and  if  too  lit- 
tle, prosecutor  would  make  it  good, 
and  amount  proved  to  be  750  pounds, 
fraudulent  intent  not  shown.  12  App. 
14  (76  S.  E.  594);  see  8  App.  583  (70 
S.  E.  47). 

Counterfeit  money  or  possession 
thereof  is  not  a  thing  of  value.  Per- 
son cannot  swindle  another  by  rep- 
resenting that  if  he  will  go  to  certain 
expense  he  can  procure  a  designated 
amount  of  counterfeit  money.  8  App. 
119  (2)   (68  S.  E.  739). 

Cow,  representation  as  to  future  milk- 
yielding  capacity  of,  not  indictable. 
99/208  (2)  <25  S.  E.  169),  distinguish- 
ing 94/601  (20  S.  E.  430),  where  pres- 
ent capacity  referred  to. 

Diligence:  Where  defendant  is  charged 
with  cheating  and  swindling  by  means 
of  specific  false  representations,  fact 
that  party  alleged  to  have  been  de- 
frauded did  not  exercise  reasonable 
diligence  in  preventing  fraud  affords 
no  defense.  4  App.  789  (11)  (62  S. 
E.  501).  One  may  be  defrauded  by 
representations  the  truth  or  falsity  of 
which  has  not  been  investigated.  4 
App.  789   (3-b)    (62  S.   E.  501).     It  is 
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no  objection  to  indictment  that  per- 
son defrauded  could,  by  making  in- 
dependent investigation,  have  ascer- 
tained that  representations  were  false. 
11  App.  208  (4)  (75  S.  E.  258).  See 
Liens,  Realty. 

Draft  for  $10,  which  accused  procured 
from  prosecutor  and  had  cashed,  ad- 
missible on  trial  of  accusation  charg- 
ing fraudulent  procurement  of  $10. 
124/218  (2)  (52  S.  E.  434).  See 
Forged  check. 

Elements  of  crime  of  cheating  and 
swindling  by  false  representations 
are:  (a)  That  representations  were 
made;  (b)  that  they  are  knowingly 
false;  (c)  that  they  were  made  with 
intent  to  defraud;  (d)  that  they  did 
deceive  and  defraud;  (e)  that  they  re- 
lated to  existing  fact  or  past  event; 
(f)  that  party  relying  on  representa- 
tion was  thereby  induced  to  part  with 
his  property.  2  App.  154  (58  S.  E. 
304);  4  App.  509  (2)    (61  S.  E.  924). 

Forged  check  or  draft,  made  in  name  of 
any  person,  or  fictitious  name,  one 
who  fraudulently  obtains  money  on, 
is  not  indictable  under  this  section, 
but  under  section  249.  7  App.  605  (67 
S.  E.  699).     See  Agent,  Note. 

Former  jeopardy:  One  may  as  matter 
of  law  cheat  or  defraud  another  a  sec- 
ond or  third  time  by  same  false  rep- 
resentations with  reference  to  same 
matter.  False  representations  that 
defendant  had  chipped  over  entire 
crop  of  turpentine  boxes  were  made 
at  different  times  as  to  separate  chip- 
pings  of  same  crop  of  Loxes.  8  App. 
583   (70  S.  E.  47). 

Future,  representations  relating  to,  can- 
not be  basis  of  prosecution;  they  must 
relate  to  present  or  past.  99/207  (25 
S.  E.  169);  8  App.  119  (1)  (68  S.  E. 
739).  Promise  relating  to  future,  no 
basis  for  prosecution.  114/113  (1)  (39 
S.  E.  889).  One  cannot  be  defrauded 
and  cheated  by  violation  of  the  prom- 
ise to  perform  an  act  in  the  future. 
7  App.  713  (2)  (68  S.  E.  52).  Promise 
to  work  following  week  for  provisions 
advanced  and  failure  to  do  so  not  con- 
stitute offense  of  cheating  and  swind- 
ling. 6  App.  791  (65  S.  E.  843). 
Promise  to  work  out  money  and  then 
refusing  to  work  does  not  make  of- 
fense. 45/128.  Promise  relating  to 
future   not   basis   of  prosecution;   but 


promise  combined  with  false  pretense 
may  be  basis,  if  the  one  defrauded 
would  not  have  acted  on  promise 
without  the  pretense.  109/127  (1)  (34 
S.  E.  358).  Statement  that  accused 
intended  thereafter  to  do  a  particular 
thing,  made  in  connection  with  false 
statement  as  to  past  fact  not  prevent 
conviction,  though  representation  as 
to  such  intention  was  part  of  induce- 
ment to  part  with  money.  Where  ac- 
cused obtained  money  by  falsely  rep- 
resenting that  he  was  going  to  re- 
move to  place  of  prosecutor's  son,  and 
that  son  sent  request  by  accused  that 
prosecutor  let  accused  have  a  wagon 
and  certain  sum  of  money,  conviction 
warranted.  116/587  (42  S.  E.  766). 
Offense  may  be  committed  by  false 
representation  of  past  or  existing  fact, 
although  a  promise  be  also  part  of  in- 
ducement to  part  with  property. 
Proof  that  defendant  induced  prose- 
cutor to  exchange  to  confederate  of 
defendant  a  pair  of  mules,  a  wagon 
and  a  set  of  harness,  worth  $200,  for 
two  horses  and  a  mare  of  greatly  in- 
ferior value,  upon  faith  of  defendant's 
representation  that  he  had  already 
sold  horses  for  $275,  to  be  paid  as 
soon  as  they  were  delivered,  and  out 
of  which  money  prosecutor  would  get 
$200,  the  defendant  to  take  for  him- 
self $75  and  the  mare,  supported  con- 
viction. 90/437  (5)  (16  S.  E.  94). 
Horse:  Accusation  which  charges  that 
prosecutor  relied  on  representations 
of  seller  that  horse  was  "sound  and 
all  right,"  is  not  defective  because 
representatiorre  charged  are  too  vague 
and  indefinite;  nor  is  it  defective  be- 
cause it  does  not  set  out  in  what  par- 
ticular the  horse  was  diseased,  when 
it  further  charged  that  "said  horse 
was  not  sound  and  all  right,  but  was 
diseased  and  unsound,  and  was  ab- 
solutely worthless."  114/262  (1)  (40 
S.  E.  262).  Knowingly  to  represent 
a  blind  horse  as  sound,  his  eyes  be- 
ing apparently  good,  and  thereby  to 
defraud  person  swapping  for  animal, 
is  to  commit  offense  of  cheating  and 
swindling.  58/408;  3  App.  26,  29  (59 
S.  E.  185).  Evidence  showing  that 
defects  in  mare  were  patent,  and  were 
actually  discovered  by  prosecutor  be- 
fore trade  was  concluded,  conviction 
not  warranted,  though  defendant  rep- 
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resented  mare  to  be  "all  right."  94/599 
(19  S.  E.  892);  10  App.  27  (72  S.  E. 
511).  One  cannot  be  convicted  upon 
proof  that  in  sale  of  mule  he  repre- 
sented that  mule's  eyes  were  sound, 
"so  far  as  he  knew,"  when  his  eyes 
appeared  sound  and  did  not  become 
weak  until  three  or  four  months 
later,  and  where  only  evidence  in  con- 
flict with  representation  is  that  one 
person  stated  to  him  that,  in  his 
opinion,  mule's  eyes  were  unsound. 
12  App.  519  (77  S.  E.  670). 

Illegal  transaction  may  be  basis  of 
prosecution.  Person  may  be  guilty 
of  cheating  and  swindling  in  transac- 
tion in  which  both  parties  know  they 
are  violating  or  about  to  violate  the 
law,  provided  one  cheats  the  other 
out  of  something  of  value.  8  App. 
119  (2)    (68  S.  E.  739). 

Illiterate  person:    See  Note. 

Indictment:  See  Accusation,  Alterna- 
tive form,  Check,  Horse,  Intent, 
Knowledge,  Loss,  Stock. 

Inducement  to  part  with  prop«rty  need 
not  be  constituted  solely  of  deceitful 
means  and  artful  practice  alleged  in 
indictment.  Proof  that  they  were  re- 
lied on  and  constituted  in  part  such 
inducement  will  authorize  conviction, 
though  there  may  have  been  other 
contributing  inducements.  117/703 
(45  S.  E.  64). 

Intent  to  defraud  is  gist  of  offense.  11 
App.  813  (76  S.  E.  368).  Intent  to  de- 
fraud sufficiently  alleged  by  averment 
that  representations  were  "fraudu- 
lently" made.  7  App.  799  (2)  (68  S. 
E.  338);  4  App.  789  (3)  (62  S.  E.  501). 
Accusation  alleging  representations 
were  "falsely  and  fraudulently"  made, 
sufficient  though  not  specifically  al- 
leging intent  to  defraud.  9  App.  201 
(1)  (70  S.  E.  969).  Charging  section 
31  as  to  intention,  without  more,  not 
enough;  error  to  decline  specific  re- 
quest here.  2  App.  158  (2)  (58  S.  E. 
374).  See  Assignment,  Cotton. 
Knowledge:  Allegation  in  indictment 
that  defendant  knew  that  representa- 
tions made  by  him  as  to  ownership 
of  property  were  false  is  material  al- 
legation, and    must    be    supported    by 

proof.      2  App.    651     (58    S.   E.    1068). 

While    jury,   on   trial   of   one   charged 

with    making   false  representations   as 


to  soundness  of  horse,  would  b«  au- 
thorized to  find  from  circumstances 
that  knowledge  of  defects  existed  at 
time  representations  were  made,  de- 
fendant's knowledge  of  such  defects, 
as  a  fact,  must  be  proved  in  some  way 
before  conviction  authorized.     114/262 

(2)  (40  S.  E.  262).  While  ignorance 
of  law  cannot  be  pleaded  as  an  excuse 
for  crime,  yet  knowledge  of  law  for 
all  intents  and  purposes  will  not  be 
imputed  to  every  person.  Where 
prosecutor  in  pending  warrant  or  in- 
dictment, knowingly  and  with  intent 
to  defraud,  falsely  pretends  to  wife 
of  accused  that  he  has  power  to  com- 
promise the  crime  against  her  hus- 
band, and  thereby  deceives  her,  and 
by  promise  to  settle  prosecution  ob- 
tains money  from  her,  and  there  is 
breach  of  the  promise,  such  prosecu- 
tor is  guilty  under  this  section. 
104/78  (30  S.  E.  678).  See  Diligence, 
Horse,  Liens,  Stock. 

Liens:  Obtaining  money  on  mortgage 
or  bill  of  sale  of  personalty  by  fraud- 
ulent statements  as  to  existence  of 
liens  may  be  offense  under  section 
713  or  under  this  section,  though  liens 
may  be  recorded.  6  App.  329  (1) 
(64  S.  E.  1001).  Giving  second  mort- 
gage on  personalty  without  disclos- 
ing prior  mortgage,  no  offense  where 
no  representation  made  as  to  non-ex- 
istence of  first  mortgage.     3  App.  477 

(3)  (60  S.  E.  216).  Where  accusa- 
tion alleged  that  seller  of  receiver's 
certificates  falsely  represented  that 
certificates  were  good  and  were  first 
lien  on  property,  and  evidence  showed 
that  certificates  were  in  fact  first  lien 
at  time  representations  were  made, 
and  it  further  appears  that  purchaser 
had  made  no  effort  to  assert  his  lien, 
conviction  unwarranted.  This  is  true 
though,  in  proceeding  to  which  holder 
of  certificates  was  not  party,  proceeds 
of  sale  of  property  covered  by  certifi- 
cates had  been  appropriated  !>y  ju- 
dicial decree  to  payment  of  expenses 
of  administration  by  receiver.  101/544 
(28   S.   E.   1013). 

Loss:  Actual  pecuniary  loss  essential 
ingredient  of  the  crime.  Loss  not 
shown  in  this  case  (one  dissenting). 
7  App.  407  (66  S.  E.  984).  Pecuniary 
loss  must  have  been  sustained,  and  in- 
dictment failing  to  allege  facts  show- 
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ing  such  loss,  is  fatally  defective. 
120/858  (48  S.  E.  314);  10  App.  777 
(74  S.  E.  286);  11  App.  93  (74  S.  E. 
714).  .Where  indictment  alleges  mak- 
ing of  false  statement  which  relates 
to  number  of  different  facts,  it  need 
not  allege  that  loss  resulted  from  each 
and  all  of  these  statements;  loss  from 
any  one  sufficient.  11  App.  208  (6) 
(75  S.  E.  258). 

Mistake:     See  Belief,  Stock. 

Mortgage:  See  Liens,  Telephone  mes- 
sage, Title. 

Note:  One  who  writes  promissory  note 
for  illiterate  person  and  fraudulently 
inserts  amount  larger  than  that  stipu- 
lated for,  and  reads  it  over  as  if  it 
contained  the  true  amount,  and  signs 
maker's  name  at  his  request,  and  also 
name  of  attesting  witness,  maker  and 
witness  both  subscribing  with  their 
mark,  is  guilty  of  cheating  and  swin- 
dling, but  not  of  forgery.  89/788  (15  S. 
E.  679).  One  who  is  induced  by  de- 
ceitful means  to  give  negotiable  prom- 
issory note  is  defrauded,  whether  he 
is  insolvent  or  not.  109/127  (3)  (34 
S.   E.   358). 

Official  position  and  power,  one  may  be 
guilty  of  obtaining  money  by  false 
pretense  as  to,  if  party  defrauded  re- 
lies on  such  statement.  But  where 
one  falsely  represents  himself  to  be 
United  States  officer,  arrests,  and 
threatens  to  prosecute  for  crime  un- 
less money  is  paid  to  settle  offense, 
and  person  arrested,  being  in  fear  of 
prosecution,  pays  money,  but  it  is  not 
alleged  that  prosecutor  believed  or 
relied  on  statement  made,  offense  is 
not  cheating  and  swindling  under  this 
section,  but  blackmail  under  section 
118.     118/125    (44  S.   E.  833). 

Opinion:  Indictment  may  be  predicated 
of  false  representations  relating  partly 
to  matters  of  fact  and  partly  to  mat- 
ters of  opinion,  where  it  is  alleged 
that  loss  to  prosecutor  ensued 
through  his  acting  upon  false  repre- 
sentation as  to  the  fact.  11  App.  208 
(3)  (75  S.  E.  258).    See  Future,  Horse. 

Ownership:  See  Knowledge,  Realty, 
Title. 

Patent  defects:    See  Horse,  Knowledge. 

Possession  of  property  obtained  from 
owner  by  deceitful  means,  whereby  he 
is  defrauded,  sufficient  to  convict.  9 
App.  424  (2)  (71  S.  E.  699).    One  who, 


by  falsehood  and  artifice,  obtains  bill 
of  sale  and  possession  of  property, 
whereby  owner  is  defrauded,  is  guilty. 
93/547    (19   S.    E.   250). 

Promise:    See  Future. 

Prosecution  for  disturbing  public  wor- 
ship, acceptance  of  ten  dollars  not  to 
institute,  not  offense  under  this  sec- 
tion. 2  App.  385  (58  S.  E.  491).  See 
Knowledge,  Official  position. 

Realty:  While  particular  statutes  de- 
fining the  offense  of  cheating  and 
swindling  or  obtaining  property  un- 
der false  pretense  relate  specially  to 
personalty,  this  section  is  broad 
enough  to  include  real  estate  or  any 
interest  therein.  9  App.  424  (1)  (71  S. 
E.  699).  Obtaining  money  by  false 
statements  as  to  title  to  or  interest 
in  real  estate,  may  be  offense  hereun- 
der, though  true  state  of  title  might 
have  been  discovered  by  inspection  of 
clerk's  records.  117/247  (1)  (43  S.  E. 
762).  False  representation  as  to  ti- 
tle to  land,  to  induce  purchase,  is 
within  the  statute.  109/127  (2)  (34 
S.  E.  358). 

Receiver's  certificates:  vSee  Liens. 

Recognizance  not  specifying  manner  of 
cheating  held  valid;  this  section  cov- 
ers any  act  by  which  another  is  de- 
frauded and  cheated.     32/252. 

Record:  See  Answer,  Bankruptcy, 
Charter,  Liens,  Realty. 

Restitution  no  bar  to  conviction;  of- 
fense complete  when  owner  deprived 
of  property.     111/650   (36   S.    E.   856). 

Silence  may  be  deceitful  means  or  art- 
ful practice;  but  where  defendant 
claims  that  he  remained  silent  be- 
cause he  though  person  alleged  to 
have  been  deceived  knew  the  facts, 
such  theory  must  be  submitted  to  jury- 
where  there  is  any  evidence  on  which 
to  base  a  charge,  and  could  be  sub- 
mitted though  such  contention  ap- 
peared only  from  defendant's  state- 
ment.    117/247  (2)   (43  S.  E.  762). 

Statute  of  limitations  not  begin  to  run 
until  offense  known  to  prosecutor,  or 
some  one  interested  in  prosecution  or 
injured  by  offense.  6  App.  329  (2)  (64 
S.  E.  1001). 

Stock:  Indictment  alleging  that  seller 
of  bank  stock  falsely  represented  that 
bank  was  incorporated  and  perfectly- 
solvent,  and  that  shares  of  stock  were 
worth  certain  amount,  when  they  were 
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in  fact  worth  nothing,  and  that  pur- 
chaser was  defrauded,  sufficient  as 
against  general  demurrer.  11  App. 
208  (1)  (75  S.  E.  258).  Evidence  as 
to  value  of  stock  both  before  and  after 
date  of  misrepresentation  may  be  ma- 
terial as  illustrating  probable  value  of 
stock  on  that  date.  Id.  208  (9)  (75  S. 
E.  258).  Request  to  charge  that  if 
jury  believed  defendant  in  good  faith 
thought  purchase  of  stock  was  safe  in- 
vestment, and  honestly  made  a  mis- 
take as  to  its  value,  he  could  not  be 
convicted,  should  have  been  given.  Id. 
208  (10)  (75  S.  E.  258).  Evidence  of 
purchases  of  shares  of  stock  by  per- 
sons other  than  prosecutor,  and  price 
they  paid,  admissible  as  tending  to  il- 
lustrate probable  value,  unless  it  ap- 
peared that  such  other  purchases  were 
also  made  as  result  of  misrepresenta- 
tions by  defendant.  Id.  208  (11)  (75 
S.  E.  258).  Document  purporting  to 
be  certificate  of  stock  was  prima  facie 
not  admissible,  without  proof  of  sig- 
natures of  alleged  president  and  secre- 
tary of  corporation.  If  it  should  in 
fact  appear  that  the  document  was  the 
one  delivered  by  defendant  to  prose- 
cutor as  a  certificate  of  stock,  it  would 
be  immaterial  whether  signatures 
were  genuine  or  not.  Id.  208  (13)  (75 
S.  E.  258).  See  Answer,  Charter. 
Telephone  message:  Conviction  of  de- 
fendant   sustained    by    evidence    that 


manager  of  aid  society  received  tele- 
phone message  purporting  to  be 
spoken  by  third  person,  stating  that 
defendant  wanted  to  borrow  $5.00,  and 
that  speaker  would  see  that  defendant 
paid  it  on  a  named  day,  that  in  a  few 
minutes  defendant  appeared  and  said 
he  had  come  for  the  money  tele- 
phoned about,  that  manager  let  him 
have  $5.00  of  the  money  of  the 
society,  requiring  him  to  execute  a 
mortgage,  that  levy  under  mortgage 
was  met  by  claim  of  homestead,  that 
third  person  denied  giving  telephone 
message,  and  refused  to  pay.  117/703 
(2)   (45  S.  E.  64). 

Title:  Where  defendant  represented 
that  he  owned  horse,  then  in  his  pos- 
session, and  would  give  mortgage  on 
him  to  secure  money  obtained,  but 
sold  horse  without  giving  mortgage, 
and  it  turned  out  that  horse  belonged 
to  his  wife,  conviction  upheld.  7  App. 
196  (66  S.  E.  400).     See  Realty. 

Turpentine  boxes:  See  Former  jeop- 
ardy. 

Value:  See  Counterfeit  money,  Loss, 
Stock. 

Venue:    See  Check. 

Weight  of  hay  falsely  represented  by 
seller,  conviction  sustained.  Weight 
ticket  which  seller  exhibited  to  pur- 
chaser, admissible  in  evidence  though 
nothing  alleged  about  ticket.  09/46  (2, 
3)    (25  S.   E.  617). 


ARTICLE  2.   ' 
Wrongful  Sale  or  Removal  of  Mortgaged  Property. 

§  720.  (§  671.)    Wrongful  sale  or  removal  of  mortgaged  property. 

If  any  person,  after  having  made  a  mortgage-deed  to  personal  property,  shall 
sell  or  otherwise  dispose  of  said  property  [or  cause  the  same  to  be  removed 
beyond  the  limits  of  this  State]  (a)  before  the  payment  of  the  mortgage  debt, 
without  the  consent  of,  and  with  intent  to  defraud,  the  mortgagee,  and  loss 
shall  thereby  be  sustained  by  the  holder  of  the  mortgage,  the  offender  shall  be 
punished  as  for  a  misdemeanor. 

(a)  Acts  1910,  p.  59. 

Acts  1871-2,  p.  71.  1875,  p.  62.  1887,  p.  37.  1895,  p.  63. 

§  721. 
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The  enacting  clause  of  the  amending 
Act  of  1910  states  that  this  section 
is  to  be  amended  by  inserting  the 
following  words:  "Or  remove  said 
property  or  cause  the  same  to  be 
removed  beyond  the  limits  of  this 
State."  But  in  repeating  the  sec- 
tion as  amended  the  amending  Act 
omits  from  the  amendment  the 
words  "or  remove  said  property." 
This  omission  occurs  in  both  the 
enrolled  Act  and  the  published  copy. 
Upon  the  authority  of  104/412  (1) 
(30  S.  E.  673)  the  amendment  ap- 
pears here  as  last  stated  in  the 
amending  Act. 
See  notes  to  §  721. 

Cited.      101/512,    515    (28    S.    E.  1007); 
111/642,  643   (36  S.  E.  902);  10  App. 
791  (74  S.  E.  92),  816  (74  S.  E.  298); 
12  App.  201  (2)  (76  S.  E.  1072). 
Accusation   charging    fraudulent   sale   is 
sufficient  which  alleges  that  defendant 
executed     mortgage     covering,     with 
other    property,    a    certain    mule,    and 
defendant,    without   consent   of    mort- 
gagee and  with  intent  to  defraud  him, 
disposed   of  mule,    to  damage    of  mort- 
gagee in  the  sum  of  $160.     It  is  not 
necessary   to   allege   more   specifically 
"how  or  in  what  manner"  mule  was 
disposed  of,  or  to  whom  it  was  sold, 
or  "how  or  in  what  way"  loss  of  $160 
was  sustained  by  mortgagee.     4  App. 
274  (2)    (61  S.  E.  147). 
Act  of  1887  was  applicable  where  sale 
made    after    that    date,    though    mort- 
gage given   before  that   date.     85/349 
(2)    (11  S.  E.  659). 
Constitution  not  violated  by  Act  of  1887. 

85/348  (14)  (11  S.  E.  659).  - 
Conversations  between  defendant  and 
mortgagee  relative  to  mortgaged 
property  were  admissible.  85/348  (10) 
(11  S.  E.  659). 
Crop  of  cotton  and  corn  mortgaged  in 
May  and  sold  in  November  is,  when 
sold,  personal  property  under  mort- 
gage. 94/770  (21  S.  E.  995);  see 
98/626,  643  (25  S.  E.  638).  Where 
mortgage  was  given  on  crop  which 
was  planted  at  date  of  mortgage,  but 
which  was  destroyed  by  storm,  and 
a  new  crop  was  planted,  lien  of  mort- 
gage not  attach  to  any  part  of  new 
crop.  Conviction  could  not  be  predi- 
cated on  sale  of  any  part  of  crop 
planted  subsequently  to  date  of  mort- 


gage. 2  App.  739  (59  S.  E.  26). 
Cropper  whose  contract  stipulated 
that  he  was  to  receive  one-half  of  the 
crops  left  after  enough  had  been  sold 
to  pay  expenses  of  cultivation  and 
who  gave  a  mortgage  to  third  per- 
son covering  one-half  of  cotton  does 
not  violate  this  section  by  delivering 
cotton  to  the  landlord  to  be  sold  and 
the  proceeds  to  be  credited  on  ex- 
pense account.  69/743.  In  absence  of 
evidence  showing  that  turning  over  of 
crop  to  landlord  by  tenant  in  settle- 
ment of  claim  for  rent  and  supplies, 
was  collusive  or  was  fraudulently 
done,  tenant  not  criminally  liable.  7 
App.  57  (66  5.  E.  22);  69/743. 

Description  of  mortgaged  property  as 
"12  acres  of  cotton,"  without  more,  in- 
sufficient. 124/3  (2)  (52  S.  E.  19). 
Parol  admissible  to  show  mistake  in 
description  in  mortgage.  55/179; 
83/381  (9  S.  E.  609). 

Disposition  of  property  in  nature  of 
sale  and  not  in  any  other  manner  is 
meant  by  words  "or  otherwise  dis- 
pose of."     85/348   (11)    (11  S.   E.  659). 

Elements  of  offense  which  must  appear 
are  sale  without  consent,  intent  to  de- 
fraud, and  loss.  9  App.  442  (71  S.  E. 
500);  55/179;  69/743;  79/637  (3)  (5  S. 
E.  204).  Gist  of  offense  is  fraudulent 
sale  or  disposition  of  mortgaged  per- 
sonalty, and  loss  thereby  sustained  by 
mortgagee.  Both  elements  of  offense 
must  be  proved.  Loss  not  shown, 
where  only  evidence  was  statement  by 
prosecutor  that  he  had  lost  "a  good 
deal  of  valuable  time,  and  had  to  em- 
ploy a  lawyer  to  foreclose  the  mort- 
gage," without  stating  value  of  such 
time,  or  amount  paid  or  promised 
lawyer  for  his  services.  2  App.  146 
(58  S.  E.  318).  If  sale  or  disposition 
of  mortgaged  property  be  made,  and 
loss  is  thereby  sustained  by  holder  of 
mortgage,  whether  by  loss  of  security 
or  the  value  thereof  or  by  being  put  to 
more  expense  in  collecting  debt,  or  in 
prosecuting  remedies  of  mortgagee, 
offense  is  complete.  Loss  does  not 
necessarily  refer  to  loss  of  debt,  or 
any  part  of  it,  nor  will  solvency  of 
debtor  outside  of  mortgaged  property, 
prevent  such  sale  or  disposition  from 
being  violation  of  law.  79/637  (3)  (5 
S.  E.  204).  Evidence  not  showing 
that  defendant  sold  or  otherwise   dis- 
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posed  of  property,  verdict  unwar- 
ranted.    114/30  (39  S.  E.  948). 

Fine  double  the  amount  of  the  debt,  un- 
der Act  of  1887,  was  not  excessive. 
85/348   (11  S.   E.  659). 

Fraud  is  indicated  by  fact  that  mort- 
gagor will  not  assist  officer  to  find 
property  on  which  to  levy.  79/637  (4) 
(5  S.  E.  204). 

Intent  to  defraud,  charge  making  no 
reference  to,  was  error.  7  App.  332 
(66  S.  E.  960);  see  5  App.  663  (63  S. 
E.  670);  2  App.  158  (2)  (58  S.  E.  374). 
See  Elements. 

Letter  of  accused  after  his  arrest,  say- 
ing that  he  had  "traded"  property  in 
question,  was  admissible.  4  App.  274 
(3)  (61  S.  E.  147). 

Loss:    See  Accusation,  Elements,  Value. 

Parol  evidence:     See  Description. 

Record:  Original  mortgage  made  by 
defendant  to  hold  harmless  his  surety, 
having  been  duly  probated  and  ad- 
mitted to  record,  admissible  without 
proof  of  execution;  its  loss  having 
been  proved,  exemplified  copy  admis- 
sible.    85/348  (5)   (11  S.  E.  659). 

Surety  in  bail  bond,  where  principal 
gave  mortgage  to  indemnify,  and  sold 
mortgaged  property  after  judgment 
rendered  against  him  and  surety  in 
trover  suit,  and  after  surety  had  paid 
part  of  debt  and  foreclosed  mortgage, 
and  had  execution  issued,  he  was 
guilty.  85/348  (12)  (11  S.  E.  659). 
That  surety  was  allowed  to  testify 
that  he  signed  a  replevy  bond,  not  er- 
ror. Id.  348  (6)  (11  S.  E.  659).  Not 
error  to  admit  in  evidence  exemplified 
copies  of  executions  issued  in  trover 
suit  and  upon  foreclosure  of  mort- 
gage, together  with  claims  and  bonds 
filed  to  levy  thereof  by  defendant's 
brother,  and  it  appearing  that  orig- 
inal claims  and  bonds  were  in  aeiend- 


ant's  handwriting,  they  also  were  ad- 
missible, though  they  were  records  of 
superior  court  of  same  county.  Id. 
348  (7)  (11  S.  E.  659).  It  was  compe- 
tent for  mortgagee  to  testify  how 
much  he  had  paid  upon  the  debt  upon 
which  he  became  surety.  Id.  348  (9) 
(11  S.  E.  659).  Prosecution  of  prin- 
cipal by  surety,  in  no  way  affected 
right  of  another  surety  to  collect  from 
principal  money  which  latter  surety 
had  paid  because  of  liability  on  bond, 
he  being  no  party  to  mortgage  and 
having  taken  no  part  in  prosecution. 
100/187    (5)    (28   S.    E.   97). 

Value  sufficiently  proved,  where  prose- 
cutor testified  he  had  been  "injured 
in  the  sum  of  $160,  by  the  fraudulent 
sale  of  one  black  horse  mule  about 
ten  years  old."  4  App.  274  (4)  (61  S. 
E.  147). 

Variance:  Substitution  of  word  "of"  in 
mortgage  set  out  in  accusation,  for 
word  "to"  in  certified  copy,  not  ma- 
terial variance.  85/348  (5)  (11  S.  E. 
659).  There  was  no  fatal  variance  be- 
tween judgment  alleged  in  accusation, 
which  was  for  certain  amount  and 
costs,  and  judgment  shown  by  evi- 
dence, which  made  no  mention  of 
costs.     Id.  348  (8)  (11  S.  E.  659). 

Venue  fixed  by  place  of  sale.  7  App. 
57  (2)  (66  S.  E.  22);  69/743.  Venue 
not  proven,  new  trial  should  have 
been  granted.  121/196  (48  S.  E.  912). 
Charge  fixing  venue  at  place  of  exe- 
cution of  mortgage,  instead  of  at 
place  of  sale,  erroneous.  7  App.  332 
(66  S.  E.  960).  Under  Act  of  1887,  if 
defendant  resided  in  county  where  of- 
fense committed,  the  "proper  court" 
of  that  county  which  had  jurisdiction, 
though  a  city  court,  was  where  de- 
fendant could  be  tried.  85/348  (4)  (11 
S.  E.  659).    See  §  29  and  notes. 


ARTICLE  3. 
Sale  of  Property  under  Lien. 
§  721.  (§  672.)     Sale  of  property  under  lien.  The  provisions  of  sec- 
tion 720  of  this  Code  shall  be  extended  to  and  include  liens  for  rent  and  ad- 
vances made  upon  crops,  by  landlords,  employers,  or  others  as  authorized  by 
law.     A  violation  of  the  provisions  of  this  section  shall  be  a  misdemeanor. 
Acts    1875,  p.  26.     1876,  p.  114. 
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reversed.  2  App.  479  (58  S.  E.  695). 
See  Elements. 

Loss:     See  Elements. 

Prior  year  to  that  in  which  crop  was 
raised,  landlord  has  no  lien  for  sup- 
plies furnished  for.  Where  tenant  has 
paid  rent  in  full  and  has  delivered  to 
landlord  money  and  produce  enough 
to  pay  for  supplies  advanced  to  him  in 
making  crop  for  the  particular  year 
in  question,  he  cannot  be  convicted. 
10  App.  791  (74  S.  E.  92). 

Relationship  of  landlord  and  tenant 
must  be  shown.  12  App.  201  (2)  (76 
S.  E.  1072).  Evidence  must  show  that 
accused  was  tenant  of  the  landlord  in 
whose  favor  the  lien  existed;  it  is  not 
sufficient  merely  to  show  that  accused 
cultivated  the  crop,  when  it  also  ap- 
pears that  another  person  had  rented 
the  premises  and  given  her  obliga- 
tion for  payment  of  the  rent.  101/512 
(1)  (28  S.  E.  1010).  Relationship  of 
vendor  and  vendee,  and  not  that  of 
landlord  and  tenant,  was  created  by 
contract  between  prosecutor  and  ac- 
cused, and  prosecution  for  violation 
of  this  section  was  unauthorized.  10 
App.  816  (74  S.  E.  298). 

Title  to  crops  is  in  tenant,  and  landlord 
has  only  a  lien  for  rent.  Where  ten- 
ant disposes  of  crops,  offense  is  not 
larceny.    7  App.  600  (67  S.  E.  699). 


Factum  of  alle- 
>ut  their  material- 
ined  by  court.     5 

protected  against 
97  (6  S.  E.  915). 
to  intent   to   de- 
p.    663    (63    S.    E. 
rig    out    intent    to 
landlord,  errone- 
)   (76  S.  E.  1072). 
if  jury  found  de- 
any  crops;  that  if 
jntion  of  defraud- 
that   prosecutor 
sell  it,  or  other- 
defendant   would 
endant,   if  he   did 
lal     intent,     could 
jpose  of  the  crop 
atute,   even   if   he 
t  of  landlord.    Id. 
2). 

rid  notes. 

are  sale  without 
fraud,  and  loss  to 
aving  out  all  ref- 
lefraud,  reversible 
(63  S.  E.  670); 
);  12  App.  201  (2) 

shown,  judgment 


ARTICLE  4. 


Concealing  or  Encumbering    Personal    Property 
eld  under  Conditional  Purchase. 

Selling  or  encumbering  personal  property  held  un- 
rchase.  When  a  person  holds  personal  property  un- 
•chase  and  sale,  and  by  the  terms  of  the  purchase  the 
le  vendor  until  the  purchase  price  is  paid,  he  shall  not, 
or  approval  of  the  vendor,  sell  or  encumber  the  prop- 
fraud  the  vendor  or  defeat  his  rights,  or  when  such  sell- 
he  property  tends  to  the  injury  of  the  vendor.  A  vio- 
shall  be  a  misdemeanor. 

1895,  p.  63. 


>  good  faith  prop- 
no    evidence    to 


show    good    faith. 
653). 


85/220    (11    S.    E. 
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Consent  of  vendor  given  to  vendee  on  Indictment   charging   sale   of   "one   bay 

condition  that  latter  pay  proceeds  of  horse"   is  not   supported  by  evidence 

second  sale  to  former,  sale  not  crim-  that  property  sold  was  "Texas  pony," 

inal    though    vendee    fails    to    comply  without  any  evidence   touching   color 

with  condition.     94/766   (3)    (22  S.  E.  or  sex  of  animal.     But  where  it  can 

57).  fairly  be  inferred  that  the  Texas  pony 

Description:    See  Indictment.  was   a   bay   horse,    there    could   be   a 

Disposition  of  property  otherwise  than  conviction,  so   far  as  this  element  is 

by   selling  or   encumbering,   not  pun-  concerned.    94/766  (4)  (22  S.  E.  57). 

ishable  under  Act  of  1883.    94/766  (1)  Intent     to     defraud     vendor     must     be 

(22  S.  E.  57).  shown.     118/274   (45  S.  E.  245). 

Ignorance   of   fact   that   title   had   been  Record  contract,  vendor  under  no  duty 

reserved,  would  be  defence  to  prose-  to.     85/220  (11  S.  E.  653). 

cution    for   mortgaging   tne   property.  Variance:    See  Indictment. 
118/274  (45  S.  E.  245). 

§  723.  (§  674.)  Settlement  of  cases.  The  presiding  judge  may  per- 
mit the  parties  at  interest  to  settle  the  prosecution,  prior  to  conviction,  upon 
payment  of  the  amount  due  the  vendor  and  the  costs  of  the  prosecution. 

Acts  1882-3,  p.  112. 

§  981. 

§  723  (a).  Removal  or  concealment  of  property,  held  under  con- 
ditional purchase.  [When  a  person  holds  personal  property  under  condi- 
tional purchase  and  sale,  and  by  the  terms  of  the  purchase  the  title  is  re- 
tained by  the  vendor  until  the  purchase  price  is  paid,  he,  the  vendee,  shall  not 
remove,  cause  to  be  removed  or  procure  to  be  removed,  beyond  the  limits  of 
this  State  any  personal  property  subject  to  such  contract  of  sale  without  the 
consent  of  the  vendor,  or  the  approval  of  the  said  vendor,  with  intent  to  de- 
fraud the  vendor,  or  defeat  his  rights,  or  when  such  removing  tends  to  the 
injury  of  the  vendor,  and  he  shall  not  willfully  conceal  such  property.  A 
violation  of  this  law  shall  be  punished  as  for  a  misdemeanor.] 

Acts  1910,  p.  120. 


ARTICLE  5. 

Fraudulent  Entries  and  Practices  in  Speed  Contests. 

§  724.  (§  675.)  Entering  animals  under  false  names,  etc.  If  any 
person  shall  knowingly  and  corruptly  enter,  or  cause  to  be  entered,  for  com- 
petition, or  to  compete  for  any  prize,  purse,  premium,  stake,  or  sweepstakes, 
offered  by  an  agricultural  society  or  driving  club,  or  other  society  organized 
under  the  laws  of  this  State,  where  the  same  is  to  be  decided  by  a  contest  of 
speed,  any  horse,  mare,  gelding,  colt,  or  filly,  under  an  assumed  or  false  name, 
or  out  of  its  proper  class  or  division,  with  intent  to  cheat  or  deceive  such  soci- 
ety or  organization  or  association,  he  shall  be  guilty  of  a  misdemeanor. 
Acts    1890-1,  p.  224. 

6   Ga  Code— 26 
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Fraud  by  limited  partner.     Illegally  measuring  timber. 

§  725.  (§  676.)  Bides  for  determining  class  or  division  in  which 
entry  is  made.  The  class  or  division  in  which  an  entry  is  made,  within  the 
meaning  of  this  Article,  shall  be  determined  by  the  rules  of  the  society,  or- 
ganization, or  association  under  whose  auspices  the  contest  is  to  be  conducted, 
and  the  published  terms  and  conditions  under  which  the  prize,  purse,  pre- 
mium, stake,  or  sweepstake  is  offered,  opened,  or  announced. 

Acts  1890-1,  p.  224. 

§  726.  (§  677.)  Trne  name  of  animal  within  meaning  of  this  Arti- 
cle. The  true  name  of  any  such  animal  shall  be  the  name  by  which  it  is 
known,  according  to  the  rules  of  such  society,  organization,  or  association; 
and  the  name  by  which  any  such  animal  has  once  competed  for  any  prize, 
purse,  premium,  stake,  or  sweepstakes  shall  be  regarded  as  its  true  name,  un- 
less the  name  is  changed  as  provided  by  said  rules. 

Acts  1890-1,  p.  224. 


ARTICLE  6. 
Fraud  by  a  Limited  Partner. 

§  727.  (§  678.)  Partners  guilty  of  fraud,  etc.  Every  partner  who 
shall  be  guilty  of  any  fraud  in  the  affairs  or  business  of  a  limited  partnership 
shall  be  liable,  civilly,  to  the  party  injured,  to  the  extent  of  his  damage,  and 
shall  also  be  punishable  as  for  a  misdemeanor. 

Cobb,  587.     Acts   1895,   p.   63. 

§  3209,  C.  C. 


ARTICLE  7. 
Illegally  Measuring  Timber. 

§  728.  (§  679.)  Illegally  measuring  timber.  If  any  measurer  and 
inspector  of  timber,  appointed  under  the  laws  of  this  State,  or  any  person  not 
being  an  official  measurer  and  inspector,  shall  measure  any  timber  otherwise 
than  as  required  by  law,  he  shall  be  guilty  of  a  misdemeanor.  This  provision 
shall  not  apply  when  the  measurement  is  not  for  the  purpose  of  being  used 
in  the  sale  of  the  timber,  or  to  any  case  where  the  parties  buying  and  selling 
contract  to  have  the  timber  measured  other  than  according  to  the  laws  of  this 
State. 

Cobb,  23.     Acts  1865-6,  p.  233. 

§  649. 
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Landlords  and   croppers.     Overcharges  by  railroad   officials,  etc. 


ARTICLE  8. 

Landlords  and  Croppers. 

§  729.  (§  680.)  Illegal  sale  by  cropper;  refusal  to  deliver  by  land- 
lord. Any  cropper  who  shall  sell  or  otherwise  dispose  of  any  part  of  the 
crop  grown  by  him,  without  the  consent  of  the  landlord,  and  before  the  land- 
lord has  received  his  part  of  the  entire  crop  and  payment  in  full  for  all  ad- 
vances made  to  the  cropper  in  the  year  the  crop  was  raised,  to  aid  in  making 
it,  shall  be  guilty  of  a  misdemeanor.  And  any  landlord  who  shall  fail  or  re- 
fuse, on  demand,  to  deliver  to  the  cropper  the  part  of  the  crop,  or  its  value, 
coming  to  the  cropper,  after  payment  for  all  advances  made  to  him  as  afore- 
said, shall  likewise  be  guilty  of  a  misdemeanor. 

Acts  1889,  p.   113.     1892,  p.   115. 
§  3706,  C.  C. 


Carrying  crop  from  one  county  to  an- 
other not  disposition  of  it  in  viola- 
tion of  this  section.  6  App.  332  (64 
S.  E.  1005). 

Indebtedness  other  than  advances  nec- 
essary to  make  crop,  landlord  not 
protected  for,  under  this  section. 
Debt  for  old  buggy  and  physician's 
bill,  not  protected.  2  App.  657,  658  (58 
S.  E.  1109).  Probable  cause  and  good 
faith  in  prosecution  not  shown  by  fact 
that  landlord  subsequently  obtained 
judgment  in  civil  action  against  crop- 
per based  on  claims  not  constituting 


advances.     109/685  (35  S.  E.  65). 

Larceny,  indictment  charging,  for  con- 
version of  crop  by  cropper,  not  good; 
offense  indictable  under  this  section. 
113/1040,  1041  (39  S.  E.  463).  Cropper 
guilty  of  larceny  after  trust  who  con- 
verts to  his  own  use  part  of  crop  set 
apart  to  landlord  and  intrusted  to 
cropper's  charge.  7  App.  468  (1-3)  (67 
S.  E..  202). 

Tenant,  this  section  not  apply  to. 
101/516  (28  S.  E.  1007).  See  §  721  and 
notes. 


ARTICLE  9. 


Overcharges     by    Railroad    Officials,  and    False  Billing,    Etc.,    by 

Carriers. 

§  730.  (§  681.)  Railroad  officials  overcharging.  Any  officer,  agent, 
or  other  employee  of  a  railroad  company,  who  shall  charge,  for  transporting 
freight  or  passengers  over  said  railroad,  above  the  rates  allowed  by  their  sev- 
eral charters,  or  established  by  the  superintendent  or  other  officer  or  officers 
of  said  railroad,  on  conviction  before  the  superior  court  shall  be  punished  as 
for  a  misdemeanor. 

Acts    1865-6,   p.   237. 

Cited.     130/515,  519  (61  S.  E.  115). 

§  731.  (§  682.)  False  bills  or  classifications  by  carriers.  Any  com- 
mon carrier  of  freights  within  the  limits  of  this  State,  or,  whenever  such  corn- 
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mon  carrier  is  a  corporation,  any  officer  or  agent  thereof,  or  any  person  act- 
ing for  or  employed  by  such  corporation,  who,  by  means  of  false  billing,  false 
classification,  false  weighing,  or  false  report  of  weight,  or  by  any  other  de- 
\  ice  or  means,  shall  knowingly  and  willfully  assist,  or  shall  willingly  suffer 
or  permit,  any  person  to  obtain  transportation  for  property  from  and  to 
points  within  the  limits  of  this  State,  at  less  than  the  regular  rates  then  es- 
tablished and  in  force  on  the  line  of  transportation  of  such  common  carrier, 
shall  be  guilty  of  a  misdemeanor. 
Acts    1889,  p.   134. 

§  732.  (§  683.)    False  billing,  etc.,  by  consignor  or  consignee.   Any 

person,  and  any  officer  or  agent  of  any  corporation  or  company,  who  shall  de- 
liver property  for  transportation  from  and  to  points  within  the  limits  of  this 
State  to  any  common  carrier  of  freights  within  this  State,  or  for  whom,  as 
consignor  or  consignee,  any  such  carrier  shall  transport  property,  who  shall 
knowingly  and  willfully,  by  false  billing,  false  classsification,  false  weighing, 
false  representation  of  the  contents  of  the  package,  or  false  report  of  weight, 
or  by  any  other  device  or  means,  whether  with  or  without  the  consent  or 
connivance  of  the  carrier  or  its  agent,  obtain  transportation  for  such  prop- 
erty at  less  than  the  regular  rates  then  established  and  in  force  on  the  line  of 
transportation,  shall  be  guilty  of  a  misdemeanor. 
Acts    1889,   p.   134. 

§  733.  (§  684.)  Inducing  or  aiding  in  unjust  discrimination.     If  any 

such  person,  or  any  officer  or  agent  of  any  such  corporation  or  company,  shall, 
by  payment  of  money  or  other  thing  of  value,  solicitation,  or  otherwise  in- 
duce any  common  carrier  of  freight  within  this  State,  or  any  of  its  officers  or 
agents,  to  discriminate  unjustly  in  his  or  its  favor,  as  against  any  other  con- 
signor or  consignee,  in  the  transportation  of  property  from  and  to  points  in 
this  State,  or  shall  aid  or  abet  any  common  carrier  in  any  such  unjust  dis- 
crimination, he  shall  be  guilty  of  a  misdemeanor. 
Acts   1889,  p.   134. 


ARTICLE  10. 

Wrecking  a  Railroad  Company. 

§  734.  (§  685.)  Wrecking  a  railroad  company.  Any  person  who  is 
a  director  or  other  officer  or  agent  of  a  railroad  company  owning  a  railroad 
situated  in  whole  or  in  part  in  this  State,  who  shall  either  alone  or  in  conjunc- 
tion with  any  other  person,  whether  such  person  is  or  is  not  an  officer,  stock- 
holder, or  agent  in  a  railroad  company,  do  any  act  with  the  intent  and  purpose 
to  wreck  said  company,  by  which  said  act,  either  alone  or  in  conjunction  with 
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other  acts,  the  company  is  wrecked,  shall  be  punished  by  confinement  in  the 
penitentiary  for  not  less  than  three  nor  more  than  twenty  years. 

Acts  1892,  p.  111.      1895,   p.  63. 

§  735.  (§  686.)  Attempting  to  wreck  a  railroad  company.  Any 
person  who  is  a  director  or  other  officer  or  agent  of  a  railroad  company,  sit- 
uated as  aforesaid,  who  shall  do  any  act  with  the  intent  and  purpose  to 
wreck  said  company,  although  by  the  act  the  company  is  not  thus  wrecked, 
shall  be  guilty  of  an  attempt  to  wreck  said  company,  and  shall  be  punished  by 
confinement  in  the  penitentiary  for  not  less  than  one  year  nor  more  than  ten 
years. 

Acts  1892,  p.  111.     1895,  p.  63. 

§  736.  (§  687.)     Conspiring  to  wreck   a  railroad   company.      Any 

person,  not  a  director  or  other  officer  or  agent  of  a  railroad  company,  situated 
as  aforesaid,  who  shall  conspire  with  any  director  or  other  officer  or  agent 
of  said  company  to  do  any  act  with  the  intent  and  purpose  to  wreck  the  com- 
pany, or  who  shall  induce  or  agree  with  any  person  who  is  a  director  or  other 
officer  or  agent  of  said  company  to  do  any  act  with  the  intent  and  purpose  to 
wreck  it,  by  which  said  act  the  company  is  wrecked,  shall  be  guilty  of  the  of- 
fense of  railroad  wrecking,  and  shall  be  punished  as  provided  in  section  734. 
Acts  1892,  p.  ill. 

§  737.  (§  688.)  Conspiring  to  wreck  a  railroad  company  but  fail- 
ing. Any  person  not  a  director,  agent,  or  other  officer  of  a  railroad  com- 
pany, situated  as  aforesaid,  who  shall  conspire  with  a  director,  agent,  or  other 
officer  of  said  company  to  do  any  act  with  the  intent  and  purpose  to  wreck 
said  company,  or  who  shall  induce  or  agree  with  any  person  who  is  a  director, 
agent,  or  other  officer  of  said  company  to  do  any  act  with  the  intent  and  pur- 
pose to  wreck  said  company,  although  by  which  said  act  the  company  is  not 
thus  wrecked,  shall  be  guilty  of  an  attempt  to  wreck  said  company,  and  shall 
be  punished  as  provided  in  section  735. 

Acts  1892,  p.  112. 

§  738.  (§  689.)  Wrecking  defined.  In  contemplation  of  this  Article 
the  crime  of  railroad  wrecking  shall  be  complete,  when  in  consequence  of 
any  act  with  the  intent  and  purpose  as  aforesaid,  either  taken  singly  or  in 
conjunction  with  other  acts,  said  railroad  company  has  been  rendered  insol- 
vent, or  has  been  seized  under  any  judicial  procedure  in  consequence  of  in- 
solvency, either  by  the  appointment  of  a  permanent  receiver  to  take  posses- 
sion of  the  same,  or  under  final  process  for  the  sale  of  the  same. 

Acts  1892,  p.  112. 

§  739.  (§  690.)  Evidence  of  intent  to  wreck.  Any  act  done  by  any 
parties  subject  to  the  provisions  of  this  Article,  with  the  intent  and  purpose  to 
depreciate  the  value  of  the  stock  of  said  railroad  company,  shall  be  taken  as 
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Declaring   unearned    dividends. 


prima  facie  evidence  of  an  intent  to  wreck  said  company:  Provided,  that 
nothing  herein  contained  shall  exclude  from  the  consideration  of  the  court 
and  jury  any  other  fact  which  under  the  rule  of  law  shall  be  proper  evidence 
of  the  existence  of  such  intent  on  the  trial  of  any  person  indicted  and  tried 
under  the  provisions  of  this  Article. 
Acts  1892,  p.  us. 


ARTICLE  11. 

Declaring  Unearned  Dividends. 

§  740.  (§  691.)  Improper  dividends.  No  joint-stock  company,  cor- 
poration, or  other  association  shall  declare  any  dividend,  or  distribute  any 
money  among  its  members  as  profits,  when  such  dividend,  or  money,  is  not 
declared  or  distributed  from  the  actual  legitimate  net  earnings  of  its  invest- 
ments, and  does  in  any  manner  increase  its  debts.  Any  president,  director,  or 
other  officer  or  agent  of  any  joint-stock  company,  corporation,  or  other  as- 
sociation, violating  the  provisions  of  this  section,  shall  be  guilty  of  a  misde- 
meanor. 


Acts   1877,   p.   35.     1902,   p.  58. 
$  208.    §§  2225(a),  2348  C.  C. 

Banks,  whether  this  section  applies  to, 
and  repeals  by  implication  section  208, 
discussed  but  not  decided;  defendant 
here  was  sentenced  as  for  a  misde- 
meanor and  his  conviction  sustained. 
8  App.  129,  135  (68  S.  E.  849). 

Debts:  Where  corporation  declares  and 
pays  dividend  not  from  net  earnings, 
but  from  cash  which  should  be  ap- 
plied to  the  payment  of  current  ex- 
penses, and  from  borrowed  money, 
payment  of  such  dividends  "necessa- 
rily increases  its  debts."  11  App.  440 
(3)    (75  S.  E.  508). 

Knowledge  on  part  of  defendants  as  to 
financial  condition  of  corporation  will 
be  presumed,  where  evidence  shows 
that,  as  officers  in  actual  charge  of 
current  business,  they  had  full  oppor- 
tunity to  acquire  such  knowledge;  and 
where  it  is  also  shown  that  they  pre- 
pared   and    presented    to    directors    a 


statement  of  financial  status  of  cor- 
poration, and  joined  with  directors  in 
declaring  dividend,  and  it  subse- 
quently appeared  that  this  statement 
was  not  true,  jury  was  authorized  to 
infer  that  accused,  with  knowledge  of 
true  financial  condition,  made  and  pre- 
sented false  statements  to  deceive  di- 
rectors as  to  true  financial  status.  11 
App.  440  (4)  (75  S.  E.  508). 
Net  earnings:  Dividends  can  be  law- 
fully declared  only  out  of  net  earn- 
ings; and  the  difference  between  the 
present  value  of  all  the  corporate  as- 
sets and  the  amount  of  all  losses,  ex- 
penses, other  charges  and  liabilities, 
including  capital  stock,  constitutes  net 
earnings  for  purpose  of  dividends.  It 
follows  that  an  insolvent  corporation 
cannot  have  net  earnings  out  of  which 
dividends  can  be  declared.  11  App. 
440  (2)  (75  S.  E.  508). 
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ARTICLE  12. 

Competition  in  Procuring  Public  Work. 

§  741.  Public  work,  competition  for.  Whoever  shall  violate,  or  fail 
to  comply  with,  the  provisions  of  sections  390  and  391  of  the  Civil  Code,  on 
the  subject  of  letting  out  public  work  by  bidding,  shall  be  guilty  of  a  misde- 
meanor. 

Acts    1896,  p.  73. 
§  2S3. 
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TWELFTH  DIVISION. 


Fraudulent  or  Malicious  Mischief. 


ARTICLE  1. 
Destroying  Books  or  Papers,  Landmarks,  and  Buoys,  Etc. 

§  742.  (§  692.)  Destroying  books  or  papers  of  value.  If  any  per- 
son shall  fraudulently  or  maliciously  tear,  burn,  or  destroy  any  deed,  lease, 
will,  bond,  or  other  writing  sealed,  or  any  bank  bill  or  note,  check,  draft,  or 
other  security  for  the  payment  of  money  or  the  delivery  of  goods,  or  any 
public  security  of  this  State  or  of  the  United  States,  or  any  of  them,  for  the 
payment  of  money,  or  any  receipt  or  discharge  of  any  debt,  suit,  or  other  de- 
mand, or  any  transfer  or  assurance  of  money  or  other  property,  or  any  let- 
ter of  attorney,  or  other  power,  or  any  book  of  accounts,  or  any  agreement 
or  contract  whatever,  with  intent  to  defraud  or  injure  any  person  or  body 
politic,  he  shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary 
for  not  less  than  one  year  nor  longer  than  four  years. 

Cobb,  823.    Acts  1895,  p.  63. 

Misappropriation  of  funds  of  corpora-  due  to  such  mismanagement,  or  any 
tion  alleged  as  motive  for  destroying  other  evidence  tending  to  show  mo- 
books,  it  was  competent  to  show  that  tive  on  his  part  for  destroying  books, 
shortly  before  disappearance  of  books  admissible.  Id.  672  (4)  (26  S.  E.  501). 
accused  had  been  seen  gaming.  It  was  competent  to  prove  that  ac- 
99/672  (2)  (26  S.  E.  501).  Evidence  cused,  who  was  bookkeeper,  had 
tending  to  show  that  there  had  been  given  bond  for  faithful  discharge  of 
no  misappropriation,  but  that  losses  his  duties.  Id.  672  (5)  (CS  S.  E.  501). 
had  been  sustained  in  due  course  of  Opinion  of  witness  that  "facts"  within 
business,  admissible.  Id.  672  (3)  (26  his  knowledge,  in  connection  with 
S.  E.  501).  Where  manager  of  corpo-  what  other  persons  "thought"  of  the 
ration  was  pressing  prosecution  and  case,  pointed  to  accused  as  guilty  per- 
was  principal  witness  for  State,  evi-  son,  not  competent  evidence.  99/672 
dence  tending  to  show  mismanage-  (7)  (26  &  E.  501). 
ment  on  his  part,  or  that  losses  were 

§  743.  (§  693.)  Altering  or  removing  landmarks.  If  any  person 
shall  knowingly,  maliciously,  or  fraudulently  cut,  alter,  or  remove  any  certain 
boundary  tree,  or  other  allowed  landmark,  to  the  injury  of  another,  he  shall 
be  guilty  of  a  misdemeanor. 

Cobb,  823.     Acts  1865-6,  p.  233. 

§  744.  (§  694.)  Buoys,  beacons,  etc.  If  any  person  shall,  maliciously 
or  without  authority,  cut  down,  remove,  or  destroy  any  beacon  or  buoy 
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erected  by  any  commissioners  of  pilotage  or  other  person  duly  authorized 
for  that  purpose,  he  shall  be  punished  by  confinement  and  labor  in  the  peni- 
tentiary for  not  less  than  two  years  nor  longer  than  five  years. 
Cobb,  823. 


ARTICLE  2. 
Burning  Fences  or  Crops,  and  Setting  Fire  to  Woods. 

§  745.  (§  695.)  Willful  and  malicious  setting  fire  to  or  burning 
fences,  etc.,  not  in  a  town  or  city.  If  any  person  shall  willfully  and 
maliciously  set  fire  to  or  burn  the  fences,  or  stacks,  piles,  or  shocks  of  corn, 
fodder,  grain,  straw  or  hay,  or  crops  not  gathered  in  the  field  of  another,  not 
in  a  town,  village,  or  city,  he  shall  be  punished  by  imprisonment  and  labor 
in  the  penitentiary  for  not  less  than  one  year  nor  longer  than  three  jears. 

Cobb,  824.     Acts  1871-2,  pp.  72,  73.     1882-3,  p.  72. 

§  746.  (§  696.)  When  in  a  town  or  city.  If  the  fence,  stack,  shock  or 
pile,  mentioned  in  the  preceding  section,  be  in  a  city,  town,  or  village,  the 
willful  and  malicious  burning  thereof  shall  be  punished  by  imprisonment  and 
labor  in  the  penitentiary  for  not  less  than  two  years  nor  longer  than  five 
years. 

Acts  1882-3,  p.  72. 

§  747.  (§  697.)  When  the  fire  is  communicated  to  a  house.  If  the 
fire  from  the  burning  mentioned  in  the  preceding  section  be  communicated 
to  a  house,  the  punishment  shall  be  imprisonment  and  labor  in  the  penitentiary 
for  not  less  than  five  years  nor  longer  than  twenty  years. 

Acts  1882-3,  p.  72. 

§  748.  (§  698.)  Setting  fire  to  woods.  If  any  person  shall  willfully, 
carelessly,  or  negligently  set  on  fire,  or  cause  to  be  set  on  fire,  any  woods, 
lands,  or  marshes,  so  as  to  cause  loss  or  injury  to  another,  he  shall  be  guilty 
of  a  misdemeanor. 

Cobb,  824.     Acts  1865-6,  p.  233.     1898,  p.  60. 
§  227. 

Cited.     122/144  (50  S.  E.  180). 

§  749.  (§  699.)  Taking  from  fence  for  fuel.  If  any  person  shall 
wrongfully  take  from  the  fence  or  other  inclosure  of  another  any  rail  or  other 
material  of  which  it  is  made,  for  the  purpose  of  using  the  same  as  fuel,  he 
shall  be  guilty  of  a  misdemeanor. 

Cobb,  824.    Acts  1865-6,  p.  233. 
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ARTICLE  3. 
Injuries  to  Bridges  and  Dams. 

§  750.  (§  700.)  Breaking  bridges,  darns,  banks,  etc.  If  any  person 
shall  unlawfully,  willfully,  and  maliciously  break  down,  open,  cut  through, 
injure,  or  destroy  any  bridge,  river  or  meadow  bank,  rice-dam,  mill-dam,  or 
any  other  dam  or  bank,  he  shall  be  punished  by  confinement  and  labor  in  the 
penitentiary  not  less  than  one  year  nor  longer  than  three  years. 

Cobb,  824.     Acts  1895,  p.  63. 

§  751.  (§  701.)  Encamping  or  building  a  fire  upon,  within,  or  un- 
der a  bridge.  If  any  person  shall  encamp  or  build  a  fire  upon,  within,  or 
under  a  public  or  private  bridge,  without  the  consent  of  the  owner,  he  shall 
be  guilty  of  a  misdemeanor. 

Acts  1875,  p.  101. 


ARTICLE  4. 
Killing  or  Maiming  Cattle,  and  Cruelty  to  Animals. 

§  752.  (§  702.)  Killing  or  maiming  cattle  or  hogs.  If  any  person 
shall  maliciously  maim  or  kill  any  horses  or  cattle,  or  shall  maliciously  maim 
or  kill  a  hog,  he  shall  be  guilty  of  a  misdemeanor.  When  the  person  killing 
or  maiming  such  animal  shall  set  up  as  a  defense  that  the  killing  or  maiming 
was  done,  not  from  malice  toward  the  owner,  but  to  prevent  injury  to  the 
defendant's  crop  or  other  property,  such  defense  shall  not  avail  to  acquit  the 
defendant  unless  it  be  made  clearly  to  appear  that  the  crop  or  other  property 
was  protected  by  a  substantial  fence  not  less  than  four  and  a  half  feet  high. 

Cobb,  824.     Acts  1865-6,  p.  233.     1880-1,  p.  73. 

Animals    upon    which     malicious     mis-  Dog:    See  catchword  Dog,  under  §  753. 

chief  can  be  committed  arc  only  those  Evidence  weak  but  sufficient  to  support 

expressly     included     in    this    section.  finding;    new  trial  granted   for  errors 

93/111,    115   (17    S.    E.  689);    but    see  of  law.    2  App.  398  (4)  (58  S.  E.  673). 

101/563  (28  S.  E.  981).  Indictment  being   in   language  of   Code, 

Crop:     It  is  good  defense  to  show  that  it  was  unnecessary  to  set  out  particu- 

defendant   shot   mule  with   motive   of  lars    of    testimony    to    be    introduced; 

protecting     his    crop,    and    not    from  it   was   competent   to   admit   evidence 

ill-will  to  owner  or  cruelty  to  animal.  that  fence  around  field  where  killing 

Evidence  that  mule  was  in  corn  field  took  place  was  not  four  and  one-half 

of  accused  at  time  of  shooting,  admis-  feet    high,    though    there    was    no  al- 

sible,  and  this  evidence  is  corrobora-  legation  about  the  field  or  the  height 

ted  by  proof  that  mule  had  habitual  of  the  fence.    So,  also,  allegation  that 

proclivity      towards      such      mischief.  cows  were  killed  is  sufficient,  and  evi- 

30/325.      This    defense    need    not   be  dence  that  they  were  shot  was  admis- 

specially   pleaded.     Duty   of  court   to  sible  thereunder.     70/723    (1,  2).      In- 

explain     entire    section.      70/723     (3).  dictment   charging  commission   of    of- 

See  Malice.  fense  in  certain  year  without  naming 
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§§  753,  754 


Killing  or  maiming  cattle,  cruelty  to  animals. 


day  or  month,  should  be  quashed  on 
special  demurrer.     65/410  (1). 

Maim  is  to  be  understood  in  technical 
signification.  65/410,  412;  see  93/111, 
115  (19  S.  E.  734). 

Malice  not  shown,  only  evidence  being 
that  accused  did  not  have  a  fence  at 
least  four  and  one-half  feet  high  around 
his  crop,  to  prevent  the  destruction 
of  which  the  animal  was  killed.  In 
stock-law  counties  land  lines  supply 
place  of  statutory  fence.     10  App.  355 


(73  S.  E.  424).  It  is  not  necessary 
to  prove  actual  ill-will  or  resentment 
toward  owner  or  possessor  of  prop- 
erty. If  act  be  done  wantonly, 
recklessly,  or  under  circumstances 
which  bespeak  a  mind  prompt  and 
disposed  to  the  commission  of  mis- 
chief, it  is  sufficient.     28/190. 

Shooting  of  cow  not  made  criminal,  but 
only  killing  or  maiming.     65/410   (2). 

Stock-law:     See  Malice. 


§  753.  (§  703.)  Cruelty  to  animals.  Every  person  who  shall  instigate, 
engage  in,  or  do  anything  in  furtherance  of  an  act  of  cruelty  to  a  domestic 
animal  shall  be  punished  as  for  a  misdemeanor. 

Acts  1&78-9,  p.  183.     1875,  p.  101.     1876,  p.  112.     1880-1,  p.  142. 
§  910. 


Charge:     See  Cow,  Horse. 
Consent  of  owner:    See  Dog. 
Cow,    conviction     for     cruelly    beating, 
supported  by  evidence,  and  charge  of 
court  fully  submitted  issues.     1  App. 
779   (57  S.  E.  959). 
Dog,   cruelty   to,   punishable  under   this 
section.     101/563    (28   S.    E.  981),   dis- 
tinguishing 93/111    (19  S.   E.  734).     A 
willful  act,  omission,  or  neglect,  which 
caused     unjustifiable      physical     pain, 
suffering,  or  death  to  a  dog,  is  a  mis- 
demeanor.    121/194  (1)   (48  S.  E.  919). 
Conviction    for    cruelty  to    dog    war- 
ranted in  this  case.     120/497  (48  S.  E. 
153).      Owner    of    sheep    which    from 
time    to  time   have   been   attacked   by 
dog  may,  without  liability  to  prosecu- 
tion, cause  it  to  be  killed,  even  after  it 
has   escaped  from  place  where  it  has 
attacked  sheep.    5  App.  463  (1)   (63  S. 
E.    571).     While    person    may    violate 
statute  by  cruelty  to  his  own  dog,  yet 
owner  may  kill  his  dog  by  some  swift 
and    comparatively    painless    method, 
without  liability  to  prosecution.     One 
who   has  owner's  consent  to  kill  dog 
stands    upon  similar  footing.     Id.  463 


(2)  (63  S.  E.  571). 

Food  sufficient  for  sustenance,  willful 
omission  or  neglect  to  furnish,  in- 
dictable. Jury  were  authorized  to  find 
that  accused  willfully  omitted  to  fur- 
nish food  and  shelter  to  horse,  and 
that  such  omission  resulted  in  death 
of  animal.     116/835  (43  S.  E.  251). 

Horse:  To  "cruelly  drive  and  cruelly 
treat"  one  or  more  horses  is  offense. 
81/164  (1)  (9  S.  E.  1091).  Charge  re- 
quiring jury  to  be  satisfied  that  de- 
fendant willfully  drove  horse  cruelly 
was  more  favorable  to  accused  than 
if  word  "willful"  had  been  omitted.  8 
App.  92  (4)  (68  S.  E.  615).  See  Food, 
Value. 

Shelter:    See  Food. 

Value  of  horses  before  alleged  cruel 
treatment,  together  with  extent  to 
which  their  value  was  impaired,  may 
be  received  in  evidence  to  throw  light 
upon  nature  of  treatment  and  upon 
question  of  whether  it  caused  unjustifi- 
able physical  pain,  and  amounted  to 
cruelty.     81/164  (2)   (9  S.  E.  1091). 

Venue  not  proven.    69/768. 

Willfully:    See  Horse. 


§  754.  (§  704.)  Disposition  of  fines.  All  fines  collected  under  the 
provisions  of  the  preceding  section  shall  inure,  one  half  to  the  public-school 
fund  of  the  county,  and  the  other  half  to  any  society  whose  object  is  the 
prevention  of  cruelty  to  animals,  which  is  incorporated 'by  proper  authority 
in  this  State,  and  whose  officer  or  agent  has  prosecuted  the  case  in  which  the 
tine  is  imposed ;  and  where  the  prosecutor  is  some  person  other  than  such  agent 
or  officer,  then  half  of  the  fine  shall  be  paid  into  the  county  treasury. 
Acts    1878-9,  p.   183. 
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Putting  children  to  dangerous  or  improper  vocations. 

§  755.  (§  705.)  Cruelty  defined.  The  word  "cruelty"  shall  be  held  to 
include  every  willful  act,  omission,  or  neglect,  whereby  unjustifiable  physical 
pain,  suffering,  or  death  is  caused  or  permitted. 

Acts  1878-9,  p.   183. 
§  758. 

See  notes  to  §  753. 


ARTICLE  5. 

Putting  Children  to  Dangerous  or  Improper  Vocations. 

§  756.  (§  706.)  Putting  children  to  dangerous  or  improper  voca- 
tions. Any  person  who  shall  sell,  apprentice,  give  away,  let  out,  or  otherwise 
dispose  of  any  child  under  twelve  years,  to  any  person,  for  the  vocation, 
occupation,  or  service  of  rope  or  wire  walking,  begging,  or  as  a  gymnast,  con- 
tortionist, circus  rider,  acrobat,  or  clown,  or  for  any  indecent,  obscene,  or 
immoral  exhibition,  practice,  or  purpose,  shall  be  guilty  of  a  misdemeanor. 

Acts  1878-9,  p.  162. 

§  3149  (a),  et  seq.,  C.  C. 

§  757.  (§  707.)  Receiving  and  using  child.  Whenever  a  child  shall  be 
disposed  of  in  violation  of  the  preceding  section,  the  person  who,  under  such 
selling,  apprenticing,  or  letting  out,  shall  receive  and  use  such  child  for  any 
cf  the  purposes  condemned  in  said  section,  shall  be  guilty  of  a  misdemeanor. 

Acts  1878-9,  p.  162. 

§  758.  (§  708.)  Cruelty  to  children.  Whoever  shall  torture,  torment, 
deprive  of  necessary  sustenance,  mutilate,  cruelly,  unreasonably,  and  mali- 
ciously beat  or  ill-treat  any  child,  or  cause  any  of  said  acts  to  be  done,  shall 
be  guilty  of  a  misdemeanor. 

Acts  1878-9,  p.  162. 
§  755. 

Child,   as   used   in   this    section,    means  cried  out  from  pain,  and  that  beating 

child  of  tender  years,   or  person   be-  was   accompanied   by   cruel   language, 

tween    infancy   and   youth,    and    does  though   no  profert  of   her  body  was 

not   apply   to    male   person    who   has  made.    1  App.  292  (57  S.  E.  992). 

attained  physical  strength  and  stature  Medicine:     Evidence  that  father  refused 

of  manhood.     97/433   (25   S.   E.  325).  to    permit    medicine    to    be    adminis- 

Girl  fourteen  years  of  age  is  presump-  tered    to    one    of    his    minor    children 

tively    a    "child,"    within    meaning    of  while    sick   does    not    support   convic- 

this  section.    1  App.  292  (1)  (57  S.  E.  tion  for  depriving  child  of  necessary 

992).  sustenance.     116/605    (42   S.    E.   1013). 

Corpus  delicti  sufficiently  proved  by  evi-  Unreasonableness,    element     of,    should 

dence  that  father  whipped  child  with  not  be  omitted  in  charge.     118/17  (44 

ox   whip   for  several   hours,   that   she  S.  E.  817). 

[§  759  was  repealed  by  the  Child  Labor  Law  of  1914  and  replaced  by  the 
following  section.    See  section  7  of  the  Act  of  1914  (Acts  1914,  pp.  88,  91). 1 
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413  TWELFTH  DIVISION— ARTICLE  6.        §§  759  (a) -761 

Injuring  turnpike  and  navigation  fixtures,  etc. 

§  759  (a).  Penalty  for  violation  of  child  labor  law.  [Any  person, 
agent,  or  representative  of  any  firm  or  corporation  violating  any  of  the  pro- 
visions of  sections  3149  (a)-3149  (h)  of  the  Civil  Code,  relating  to  child 
labor;  or  any  parent,  guardian  or  other  person  standing  in  parental  relation- 
ship to  any  child  who  shall  hire  or  place  for  employment  or  labor  any  child 
under  the  age  limits  in  any  of  the  establishments  or  occupations  mentioned 
in  section  3149  (a)  of  the  Civil  Code;  or  any  superintendent  of  county  or 
city  schools  who  shall  issue  a  certificate  as  provided  in  section  3149  (b)  of 
the  Civil  Code,  knowing  that  its  issuance  was  illegal ;  or  any  person  who  shall 
knowingly  furnish  any  untrue  evidence  with  reference  to  the  date  or  place 
of  birth  of  said  child,  or  the  age  of  said  child,  or  its  educational  qualifications, 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished  ac- . 
cordingly.] 

Acts  1914,  pp.  88,  90. 

§  759  (b).  Employment  of  minors  as  messengers.  [Any  person, 
firm,  or  corporation,  violating  the  provisions  of  section  3149  (i)  of  the  Civil 
Code,  relating  to  the  employment  of  minors  as  messengers,  or  any  of  them, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  pun-> 
ished  as  prescribed  m  section  1065  of  this  Code.] 
Acts  1910,  p.  117. 


ARTICLE  6. 


Injuring  Turnpike  and  Navigation  Fixtures,  Firing  or  Sinking  Ves- 
sels, and  Other  Acts  of  Malicious  Mischief. 

§  760.  (§  709.)  Turnpike  and  navigation  fixtures.  If  any  person 
shall  maliciously  injure  or  destroy  any  turnpike  gate,  or  any  post,  rail,  wall* 
chain,  bar,  or  other  fence  belonging  to  any  turnpike  gate,  or  any  house  erected 
for  the  use  of  such  turnpike  gate,  or  shall  willfully  and  maliciously  injure  or 
destroy  any  lock  or  other  works  erected  to  protect  and  secure  the  navigation 
of  any  river  or  canal,  he  shall  be  punished  by  imprisonment  and  labor  in  thq 
penitentiary  for  not  less  than  one  year  nor  longer  than  four  years. 

Cobb,   824.     Acts  1865-6,  p.  233. 

§  761.  (§  710.)  Firing  or  sinking  vessels.  If  any  person  shall  will- 
fully and  maliciously  burn  or  set  fire  to  any  ship  or  other  vessel,  above  the 
value  of  two  hundred  dollars,  alongside  of  any  wharf,  or  at  anchor  in  any 
river,  or  in  any  waters  in  this  State,  or  if  any  person  shall  willfully  and  ma- 
liciously make  or  assist  in  making  any  hole  in  the  bottom,  side,  or  any  part 
of  any  ship  or  other  vessel  above  the  value  aforesaid,  or  do  any  other  act 
tending  to  the  loss  or  destruction  of  such  ship  or  other  vessel,  he  shall  be 
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§§  762-767  TWELFTH  DIVISION— ARTICLE  6.  414 

Injuring  turnpike  and  navigation  fixtures,  etc. 

punished  by  imprisonment  and  labor  in  the  penitentiary  for  not  less  than 
three  years  nor  longer  than  seven  years;  and  if  the  ship  or  other  vessel  thus 
injured  or  destroyed  be  of  the  value  of  two  hundred  dollars,  or  under  that, 
he  shall  be  guilty  of  a  misdemeanor. 

Cobb,  824.     Acts  1865-6,  p.  233. 

§  762.  (§  711.)    Setting  fire  to  a  ship,  boat,  barge,  or  lighter.     Any 

person  who  shall  willfully  and  maliciously  set  fire  to  a  ship,  boat,  barge,  or 
lighter,  or  to  the  goods  or  cargo  contained  in  or  upon  any  such  vessel,  when 
it  is  moored  to  or  lying  at  or  near  any  wharf  in  any  port,  shall  be  punished  by 
imprisonment  in  the  penitentiary  for  not  less  than  seven  nor  longer  than 
twenty  years. 

Cobb,  824,  825.    Acts  1894,  p.  106.  x 

§  763.  (§  712.)  Setting  fire  defined.  The  offense  embraced  in  the 
preceding  section  shall  be  complete  when  any  attempt  is  made  to  burn  the 
vessel,  or  goods  or  cargo,  though  no  material  injury  is  the  consequence. 

Acts  1894,  p.  106. 

§  764.  (§  713.)  Cutting  down  trees.  If  any  person  shall  willfully 
and  maliciously  cut  down,  injure,  or  destroy  any  tree  planted  or  growing  in 
any  town,  village,  or  city,  or  in  any  avenue,  yard,  garden,  orchard,  or  planta- 
tion, for  ornament,  shelter,  shade,  or  profit,  he  shall  be  guilty  of  a  misde- 
meanor. 

Cobb,  825.     Acts   1865-6,  p.  233. 
§   216    (4). 

§  765.  (§  714.)  Mile  or  guide-posts.  If  any  person  shall  willfully  or 
maliciously  break,  deface,  destroy,  or  remove  a  mile-stone  or  post,  or  guide- 
board,  erected  upon  a  public  road  or  highway,  or  alter  any  mark  or  inscrip- 
tion upon  any  such  mile-stone,  post,  or  guide-board,  he  shall  be  guilty  of  a 
misdemeanor. 

Cobb,   82.     Acts   1865-6,   p.   233. 

§  766.  (§  715.)  Obstructing  highway.  Any  person  who  shall  obstruct 
a  public  highway  with  a  malicious  intent,  or  shall  do  the  same  act  without 
such  intent,  and  fail  to  remove  the  obstruction  on  notice  from  the  overseer 
or  commissioner  of  the  road,  shall  be  guilty  of  a  misdemeanor. 

Cobb,  949.     Acts   1859,   p.   65.     1865-6,   p.  233. 

§  767.  (§  716.)  Leaving  open  or  injuring  gates  or  fences  at  cross- 
ings.  Any  person  who  shall  willfully  and  unlawfully  leave  open  any  gate, 
or  do  any  willful  damage  to  the  same,  or  to  the  fences,  erected  in  pursuance 
of  sections  2045  and  2047  of  thei  Civil  Code,  shall  be  punished  as  for  a  misde- 
meanor. 

Acts  1880-1,  p.  81.     1895,  p.  63. 
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Injuring  turnpike  and  navigation  fixtures,  etc. 


§  768.  (§  717.)  Severing  produce  from  the  realty.  If  any  person 
shall  commit  a  trespass  by  willfully  and  maliciously  severing  from  the  land  of 
another  any  produce  thereof,  he  shall  be  guilty  of  a  misdemeanor. 

Cobb,   825.     Acts   1865-6,   p.   233. 

Indictment  alleging  trespass  on  lands  vict  on  proof  of  trespass  on  lands  of 
of  two  named  persons,  error  to  charge  either  of  them.  105/612  (31  S.  E. 
that  jury  would  be  authorized  to  con-       741). 

§  769.  (§  718.)  Injuries  to  coast  survey  fixtures.  Any  person  who 
shall  willfully  or  wantonly  injure,  deface,  or  remove  any  signal,  monument, 
building,  or  any  other  appendage  thereto,  erected  within  the  State  by  virtue  of 
any  act  of  Congress  authorizing  a  coast  survey,  shall  be  guilty  of  a  misde- 
meanor. 

Acts  1865-6,  p.  233. 

§  770.  (§  719.)  Injuries  to  public  burying  grounds.  Any  person 
who  shall  willfully  or  wantonly  injure  or  destroy  any  inclosure  around  or 
within  any  public  or  private  burying  ground,  or  any  monument,  tombstone, 
or  other  fixtures  therein,  shall  be  guilty  of  a  misdemeanor. 

Acts  1875,   p.   27.     1865-6,   p.   233. 

§  771.  (§  720.)  Disturbing  private  burying  grounds.  Any  person 
who,  by  himself,  his  agent,  or  servants,  shall  mutilate,  or  in  anywise  injure 
or  destroy,  any  private  burying  ground  which  has  been  reserved  in  any  pri- 
vate or  public  sale  of  the  surrounding  land,  shall  be  guilty  of  a  misdemeanor. 

Cobb,  846. 

§  772.  (§  721.)  Injuring  fish  pond,  etc.  Any  person  who  shall  com- 
mit a  trespass  upon  an  artificial  fish  pond  by  fishing  therein,  or  who  shall  will- 
fully and  maliciously  destroy  the  fish  therein  or  break  the  dam  thereof,  or 
otherwise  injure  such  pond,  shall  be  guilty  of  a  misdemeanor. 

Acts  1859,  p.  61. 

§  773.  (§  722.)  Injuring  mining  works.  If  any  person  shall  unlaw- 
fully, willfully,  and  maliciously  cut,  break  down,  destroy,  or  in  any  manner 
uijure  or  obstruct,  or  shall  counsel  and  assist,  or  advise  any  person  in  any 
manner  to  injure,  obstruct,  break  down,  or  destroy  any  ditch,  canal,  flume, 
dome,  or  tunnel  made  or  used  to  control  and  convey  water  to  any  mine  for 
mining  purposes,  or  any  of  the  appurtenances  to  such  ditch,  canal,  flume, 
dome,  or  tunnel,  he  shall  be  guilty  of  a  misdemeanor. 

Acts  1868,  p.   18.     1895,  p.  63. 

Corporation,  where  sole  shareholder  in,  holder  as  a  natural  person.     His  pcs- 

is  in    actual    possession    and    use   of  session   and   use   are   sufficient   indicia 

corporate  property,  indictment  for  in-  of  ownership.     62/442   (2). 

juring  such   property   need   not   name  Ditch  to  convey  water  for  mining  pur- 

or  refer  to   corporation,   but  may  de-  poses    includes    dam    which    maintains 

scribe  property  as  belonging  to  share-  flow.    To  cut  down  the  dam,  is  to  cut, 
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§§  774-778  TWELFTH  DIVISION— ARTICLE  6.  416 

Injuring  turnpike  and  navigation  fixtures,  etc. 

injure  and  damage  the  ditch.     62/442  suffice;  the  asserted  title,  or  at  least 

(1).    To  justify  cutting  down  the  dam,  some     apparent     or    probable    right, 

mere  assertion  of  title  to  dam,  or  to  must  be  proved.     62/442   (3). 
water  it  controls,  or  to  ditch,  will  not 

§  774.  (§  723.)  Poisoning  fish.  Any  person  who  shall  poison  any  lake, 
river,  stream,  or  pond,  with  a  view  of  poisoning  fish  therein,  shall  be  guilty 
of  a  misdemeanor. 

Acts  1862-3,  p.  46. 

§  611. 

§  775.  Poisoning  water  in  spring,  well,  or  reservoir.  If  any  per- 
son shall  willfully  and  wantonly  poison  or  procure  another  to  poison  any 
spring,  fountain,  well,  or  reservoir  of  water,  he  shall  be  guilty  of  a  felony, 
and  on  conviction  therefor  shall  be  imprisoned  in  the  penitentiary  for  a  term 
of  not  less  than  two  nor  more  than  twenty  years. 

Acts  1861-2,  p.  46.     1896,  p.  84. 

§  776.  (§  724.)  Obstructing  passage  of  timber.  Any  person  who, 
by  placing  a  boom  in  or  across  any  watercourse  which  is  navigable,  or  which 
may  have  been  generally  used  for  the  purpose  of  rafting  or  drifting  timber 
to  market  in  this  State,  or  by  any  other  contrivance,  shall  prevent  the  free 
and  usual  passage  of  timber  upon  such  watercourse,  and  who,  for  two  days 
after  being  requested  to  do  so  by  any  person,  his  agent,  or  employee,  whose 
timber  is  detained  by  such  boom  or  other  contrivance,  shall  fail  .to  clear  suffi- 
cient channel  in  such  watercourse  to  allow  the  passage  of  the  timber  so  de- 
tained, shall  be  guilty  of  a  misdemeanor.  Nothing  in  this  section  shall  af- 
fect the  rights  of  the  owner  of  a  stream  not  navigable,  as  provided  in  the 
Civil  Code. 

Acts   1880-1,   p.   180. 

§  777,  (§  725.)  Injuries  to  public  buildings.  If  any  person  shall  de- 
signedly destroy,  injure,  or  deface,  any  public  building,  its  appurtenances,  or 
furniture,  or  shall  use  the  same  for  an  indecent  purpose,  he  shall  be  punished 
as  for  a  misdemeanor,  besides  being  liable  for  the  damages. 

Acts  1895,  p.  63. 
§  407,  C.  C. 

Church  is  not  a  "public  building"  within  house    is     a    misdemeanor,     whether 

meaning  of  this  section.     109/531    (35  building    defaced    or    injured  or    not. 

S.   E.  121).  110/292  (35  S.  E.  166). 

Urinating  against  door  facing  of  court- 

§  778.  (§  726.)  Digging  ginseng.  If  any  person  shall  dig  ginseng, 
pther  than  that  which  is  cultivated,  before  the  first  day  of  September  in  each 
year,  he  shall  be  punished  as  for  a  misdemeanor. 

Acts  1868,  p.  194.     1895,  p.  63. 
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Injuring  turnpike  and  navigation  fixtures,  etc. 


§  779.  (§  727.)  Injuring  telegraph  wires  or  fixtures.  If  any  person 
sh^l  willfully  destroy  or  in  any  way  injure  the  posts,  wires,  or  fixtures  of  a 
magnetic  telegraph  company,  he  shall  be  guilty  of  a  misdemeanor. 

Cobb,  736.     Acts   1865-6,  p.  233. 

§  780.  (§  728.)  Injuries  to  arsenals,  armories,  etc.  Any  person 
who  shall  willfully  injure  any  arsenal  or  armory  or  its  fixtures,  or  any  uni- 
forms, arms,  or  equipments,  or  other  property  therein  deposited,  shall  be 
guilty  of  a  misdemeanor. 

Acts   1884-5,  p.  88. 

§  781.  (§  729.)  All  other  acts  of  malicious  mischief.  All  other  acts 
of  willful  and  malicious  mischief,  in  the  injuring  or  destroying  any  other 
public  or  private  property  not  herein  enumerated,  shall  be  misdemeanors. 

Cobb,   825. 


Cited.     109/531,  532  (35  S.  E.  121). 

Accusation:     See  Indictment 

Acts  made  criminal  by  another  section 
are  not  embraced  in  this  section. 
80/104,  105   (4   S.   E.  254). 

Arson,  indictment  for,  does  not  include 
offense  of  malicious  mischief,  and 
though  indictment  charged  that  de- 
fendant willfully  and  maliciously  set 
fire  to  dwelling  house,  defendant 
could  not  be  found  guilty  of  offense 
of  malicious  mischief.  80/104  (4  S.  E. 
254). 

Charge:  Accusation  being  full  and  min- 
ute in  setting  forth  acts  laid  to  pris- 
oner's charge,  it  was  unnecessary  to 
read  to  jury  any  of  Code,  or  to  state 
what  particular  act  or  acts  had  to  be 
proved  in  order  to  make  out  case. 
63/168   (14). 

Church  being  mentioned  by  name  as 
owner  of  property,  persons  compos- 
ing it  need  not  be  specified  unless  it 
appears  affirmatively  that  church  is 
not  a  corporation.  63/168  (5).  When 
benches  and  books  in  a  church  are  de- 
scribed as  public  property  of  church, 
meaning  is  that  they  are  its  common 
property,  or  for  common  use  by  con- 
gregation. 63/168  (3).  That  prosecu- 
tor had  regular  seat  in  church,  and 
that  witness  did  not  know  where  he 
sat,  but  has  since  found  out,  is  not, 
of  itself,  illegal  evidence.    63/168  (12). 

Corporation:     See  Church. 

Crop:  If  a  man  and  his  wife  and  ten- 
ant, to  whom  certain  planted  crops 
belonged,   had  leave   to   cultivate   the 
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land  forming  a  part  of  the  right  ol 
way  of  a  railroad  from  the  author- 
ities of  the  road,  and  did  so,  the  crop 
was  theirs;  and  if  another,  though 
acting  under  leave  of  the  same  au- 
thorities to  open  a  road  on  the  right 
of  way,  used  it  maliciously  to  destroy 
the  crops,  he  would  be  guilty  of  mali- 
cious mischief;  aliter,  if  he  acted  in 
good  faith  to  open  the  road,  and 
without    malice    or    spite.      73/41    (2). 

Damage:  See  Destruction,  Indictment, 
Wood  rack. 

Destruction  of  property,  or  some  ma- 
terial or  substantial  injury  to  it,  must 
be  proved.  Fact  that  accused  is  guilty 
of  act  which  put  owner  of  property  to 
expense  and  annoyance,  but  which 
did  not  destroy  or  injure  property, 
not  authorize  conviction.  115/234  (1) 
(41  S.  E.  606). 

Dog,  willful  and  malicious  killing  of,  not 
indictable  offense  under  this  section. 
93/111  (19  S.  E.  734).  Dog  is  "a  do- 
mestic animal,"  and  cruelty  to  dog  is 
indictable  under  section  753.  101/563 
(28  S.  E.  981).  Owner  may  recover 
damages  against  one  who  willfully  and 
maliciously  kills  his  dog.  128/631  (1) 
(58  S.  E.  152);  see  5  App.  105  (62  S.  E. 
708) ;  7  App.  244  (66  S.  E.  627) ;  100/434, 
436  (28  S.  E.  225);  75/444;  118/515  (45 
S.  E.  366);  7  App.  324  (66  S.  E.  803); 
9  App.  272  (71  S.  E.  7);  11  App.  85 
(74  S.   E.  717). 

Fence:  One  guilty  of  maliciously  injur- 
ing and  destroying  "a  certain  plank 
and  board  fence"  on   another's   farm, 
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"by  then  and  there  tearing  down 
said  fence  and  by  splitting  and  de- 
stroying the  planks  and  boards  of 
said  fence,"  may  be  convicted  under 
this  section.  10  App.  476  (2)  (73  S.  E. 
608). 

Good  faith:     See  Crop,  Ownership. 

Inanimate  property,  this  section  applies 
to,  and  not  to  animals  of  any  kind. 
93/111  <19  S.  E.  734);  see  3  App.  644, 
648  (60  S.  E.  353). 

Indictment  need  not  allege  that  owner 
of  property  injured  suffered  damage 
or  that  property  was  of  any  stated 
value.  127/51  (1)  (56  S.  E.  71).  In- 
dictment alleging  property  has  been 
destroyed  by  defendant  and  describ- 
ing property  and  naming  owners, 
sufficient.  It  is  unnecessary  to  allege 
or  prove  amount  of  damage  or  injury 
to  owner  of  property.  73/41  (1).  Ac- 
cusation which  charges  that  accused 
entered  certain  edifice,  broke  and  in- 
jured an  organ,  defiled  it  with  ordure, 
and,  at  the  same  time  and  place  de- 
filed with  ordure  certain  benches  and 
books,  charges  but  one  offense  though 
organ  belonged  to  individual,  and 
benches  and  books  to  a  church. 
63/168  (3).  Accusation  does  not  con- 
sist of  two  counts  because  it  enumer- 
ates some  of  acts  in  one  sentence  or 
paragraph,  and  the  rest  in  another. 
Neither  are  there  two  counts  because 
some  of  property  injured  was  individ- 
ual property  and  some  of  it  property 
of  church,  and  because  former,  with 
injury  thereto,  is  first  dealt  with  in 
accusation,  and  the  latter  next.  «3/l68 
(6).  Indictment  practically  in  lan- 
guage of  Code,  sufficient.  70/723. 
See  Arson,  Ownership. 

Malice,  for  purpose  of  disproving,  time, 
place,    and    circumstances    of    act    are 
all  relevant.    2  App.  624  (2)  (,58  S.  E. . 
1064).    See  Crop. 

Notice  posted  by  landowner,  willful  and 
malicious  mutilation  of,  constitutes 
offense  of  malicious  mischief,  though 
land  not  registered  in  "registry  for 
posting  lands."  127/821  (1)  (56  S.  E. 
993). 


Ownership  of  property  destroyed  or  in- 
jured must  be  proved  as  charged; 
though  if  property  be  attached  to 
realty,  ownership  will  be  inferred  from 
proof  of  possession  or  occupancy  of 
alleged  owner.  But  where  no  posses- 
sion is  shown,  proof  of  title  cannot  be 
shown  by  oral  statement  of  witness 
that  he  was  owner.  Parol  statement 
that  fence  attached  to  realty  was  "the 
property"  of  named  person,  not  ad- 
missible. 127/51  (2)  (56  S.  E.  71). 
Parol  evidence  is  not  admissible  as 
proof  of  title  to  realty.  2  App.  624 
(1)  (58  S.  E.  1064).  While  good  faith 
may  be  pleaded  as  defense,  a  mere  as- 
sertion of  ownership,  does  not  demand 
finding  that  accused  acted  under  hon- 
est claim  of  right;  especially  in  ab- 
sence of  evidence  to  support  such 
claim.  10  App.  476  (1)  (73  S.  E.  608). 
It  was  not  prejudicial  error  to  charge, 
that  title  to  land  in  question  will  not 
in  any  way  be  affected  by  verdict  of 
jury.  10  App.  476  (4)  (73  S.  E.  608). 
Indictment  alleging  that  bridge  cut 
and  destroyed  was  private  property 
of  four  persons  is  not  supported  by 
proof  showing  that  only  one  of  par- 
ties had  any  interest  in  bridge,  and 
that  he  claimed  only  on  easement 
therein.  120/199  (47  S.  E.  524).  See 
Church. 

Parol   evidence:     See   Ownership. 

Prima  facie  case  is  made  out>  where  it 
appears  that  property  described  in  in- 
dictment was  private  property  of  per- 
son therein  named,  and  that  it  was 
willfully  injured  or  destroyed  in  man- 
ner and  form  alleged.  10  App.  476  (5) 
(73  S.   E.  608). 

Road:     See  Crop. 

Title:    See  Ownership. 

Trespass  notice:     See  Notice. 

Value:    See  Indictment. 

Wood  rack,  one  who  willfully  and  mali- 
ciously throws  cord  wood  from,  but 
does  not  injure  or  destroy  wood,  does 
not  violate  this  section.  115/234  (a> 
(41  S.  E.  606). 
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Threats  to  burn  property;  interfering  with  property  of  electrical  companies,  etc. 

ARTICLE  7. 

Threatening  to  Burn  Property  of  Another. 

§  782.  (§  730.)  Threatening  to  burn  property  of  another.  Any  per- 
son who  shall  threaten,  by  posting  any  writing  or  printed  matter,  to  injure, 
damage,  or  destroy,  by  burning  or  other  means,  any  gin,  gin-house,  barn, 
dwelling,  stable,  storehouse  or  any  other  house  containing  valuable  property, 
shall  be  guilty  of  a  misdemeanor. 

Acts  1893,  p.  130. 


ARTICLE  8. 

Interfering  with  Property  of  Electrical  Companies. 

§  783.  Injuring  or  interfering  with  property  of  electrical  compa- 
nies. Whoever  unlawfully  and  intentionally  injures  or  destroys,  or  per- 
mits to  be  injured  or  destroyed,  any  meter,  pipe,  conduit,  wire,  line,  post, 
lamp,  or  other  apparatus  belonging  to  a  company  engaged  in  the  manufacture 
or  sale  of  electricity  for  lighting  or  power  purposes,  or  unlawfully  and  in- 
tentionally prevents  an  electric  meter  from  duly  registering  the  quantity  of 
electricity  supplied,  or  in  any  way  interferes  with  its  proper  action  or  just 
registration,  or,  without  the  consent  of  such  company,  unlawfully  and  inten- 
tionally diverts  any  electric  current  from  any  wire  of  such  company,  or  other- 
wise unlawfully  and  intentionally  uses  or  causes  to  be  used,  without  the  con- 
sent of  such  company,  any  electricity  manufactured  or  distributed  by  such 
company,  shall  be  punished  as  for  a  misdemeanor. 

Acts   1897,  p.  69. 


ARTICLE  9. 
Injuring  House  with  Explosive  Substance. 

§  784.  Destroying  or  injuring  house  with  explosive  substance  If 
any  person  shall  willfully  and  maliciously  destroy,  injure,  or  attempt  lo  de- 
stroy or  injure  any  dwelling  house,  storehouse,  barn,  depot,  or  other  house 
or  place  of  business  or  lodging  of  any  person  or  being,  with  or  by  the  use  of 
dynamite,  powder,  nitroglycerin,  or  any  other  explosive  substance  ot  com- 
pound, and  said  act  shall  cause  the  death  of  a  human  being,  such  person  so 
offending  shall  be  punished  with  death,  but  the  punishment  may  be  com- 
muted in  conformity  with  section  63  of  this  Code. 

Acts  1897,  p.  99. 
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§§  785-787  TWELFTH  DIVISION— ARTICLE  9.  420 

Injuring  house  with  explosive  substance. 

§  785.  House  within  a  city  or  town.  The  willful  and  malicious  de- 
stroying or  injuring  any  dwelling  house,  storehouse,  barn,  depot,  or  other 
house  or  place  of  business  or  lodging  of  any  person  within  the  limits  of  any 
city  or  town  within  this  State,  with  or  by  the  use  of  dynamite,  powder,  nitro- 
glycerin, or  other  explosive  substance  or  compound,  shall  be  punished  with 
death,  but  the  punishment  may  be  commuted  in  conformity  with  section  63 
of  this  Code. 

Acts  1897,  p.  99. 

§  786.  House  not  within  a  city.  The  willful  and  malicious  destroying 
or  injuring  any  dwelling  house,  storehouse,  barn,  depot,  or  other  place  of 
business  or  lodging  place  of  any  person,  wherein  any  person  shall  lodge  or 
reside,  or  so  nearly  connected  therewith  as  to  endanger  the  life  of  any  person 
being  or  so  dwelling  therein,  not  within  the  limits  of  any  city  or  town,  with 
or  by  the  use  of  dynamite,  powder,  nitroglycerin,  or  any  other  explosive  sub- 
stance or  compound,  shall  be  punished  with  death,  but  the  punishment  may  be 
commuted  in  conformity  with  section  63  of  this  Code. 

Acts  1897,  p.  99. 

§  787.  House  where  no  person  lodges,  an  attempt  to  injure.    The 

willful  and  malicious  destroying  or  injuring  any  dwelling  house,  storehouse, 
depot,  barn,  or  other  house  or  place  of  business  of  any  person,  wherein  no 
person  shall  lodge  or  reside,  and  not  so  closely  connected  with  any  such 
dwelling  house,  storehouse,  barn,  depot,  or  other  house  wherein  any  person 
shall  reside,  lodge  or  be,  so  as  to  endanger  life,  or  the  willful  and  malicious 
attempting  to  destroy  or  injure  any  dwelling  house,  storehouse,  barn,  depot, 
or  other  house  or  place  of  business  of  any  person,  with  or  by  the  use  of 
dynamite,  powder,  nitroglycerin,  or  other  explosive  substance,  shall  be  pun- 
ished by  confinement  and  hard  labor  in  the  penitentiary  of  this  State  for 
not  less  than  one  year  nor  longer  than  twenty  years. 
Acts  1897,  p.  99. 
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PROCEDURE. 


CRIMINAL  COURTS. 


Justices  of  the  Peace  and  Mayors  of  Towns. 


ARTICLE  1. 
Their  Jurisdiction. 

§  788.  (§  731.)  When  removable  from  office.  Justices  shall  be  re- 
movable on  conviction  for  malpractice  in  office,  or  for  any  felonious  or 
infamous  crime. 

Const.,  Art.  6,  §  7,  par.  3  (§  6525,  C.  C).     Cobb,  207. 

§§  295,  296. 

§  789.  (§  732.)  Their  criminal  jurisdiction.  They  have  criminal  ju- 
risdiction in  the  following  instances: 

1.  In  acting  as  conservators  of  and  preserving  the  public  peace  in  their 
respective  districts  and  counties. 

2.  In  issuing  warrants  for  the  apprehension  of  any  person  charged  on 
oath  with  a  violation  of  any  portion  of  the  Penal  Code,  or  who  is  so  known 
to  them  officially. 

§  903. 

3.  In  examining  such  person  when  brought  before  them,  and  to  commit, 
bind  over,  or  discharge,  according  to  the  directions  of  this  Code. 

§§  931-939. 

§  790.  (§  733.)  Jurisdiction  extends  over  the  county.  Their  crim- 
inal jurisdiction  extends  over  persons  of,  or  crimes  committed  in,  their 
respective  counties. 

§  790  (a).  (§  734.)  Jurisdiction  of  mayors.  [The  mayors  of  towns 
and  villages  incorporated  in  pursuance  of  the  provisions  of  the  Civil  Code, 
shall,  within  said  towns  and  villages,  have  all  the  jurisdiction  and  powers  of 
a  justice  of  the  peace  in  criminal  cases.] 

Acts  1890-1,  p.  66. 

§§  856-861,  855    (a)    et   seq.,   C.   C. 

This  section,  though  omitted  from  the  Code  of  1910,  is  apparently  still  of 

force. 
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Jurisdiction;  powers  and  duties  of  the  judge. 

County  Courts. 

[The  provisions  of  the  following  Articles  on  county  courts  were  omitted 
from  the  Code  of  1910.  They  are  apparently  still  of  force  and  are  therefore 
inserted  here.] 


ARTICLE  1. 

Jurisdiction  of  the  Court. 

§  790  (b).  (§  735.)  Jurisdiction  in  criminal  cases.  [The  county 
court  is  a  court  of  record,  and  has  jurisdiction  of  all  misdemeanors,  except 
when  exclusive  jurisdiction  may  be  given  to  another  court.] 

Acts    1878-9,    p.    132. 

Cited.     105/589,  590   (31  S.   E.  561).  Act  of  1872,  is  a  law  for  the  establish- 

Atlanta,  practice  in  Criminal  Court  of,  ment    of    counfy    courts,  it    is    not  a 

not  controlled  by  general  law  touch-  general   law,   inasmuch   as   it   excepts 

ing    practice     in    county    courts    and  by  name  the  county  of  Walton,  and 

grand  jury  city  courts.    126/84  (7)  (54  also    excepts    all    counties    having    a 

S.  E.  931).  city  court,  and  all  county  courts  then 

Special  legislation,  Acts  1871-2,  p.  288,  existing.     87/444   (1)    (13  S.   E.  632); 

providing     for    the     establishment     of  115/819,   822    (42   S.    E.   248).     Act   of 

county     courts,    not    unconstitutional,  1872  was  general  law  of  State  and  ap- 

as  being.     121/153  (2)   (48  S.  E.  977).  plied  to  all  counties  unless  therein  ex- 

In   so   far  as   Act   of  1879,   amending       cepted.     50/122   (1);  49/172  (1). 

* 

§  790  (c).  (§  736.)  When  the  superior  court  first  acquires  juris- 
diction. [When  the  superior  court  has  first  acquired  jurisdiction  of  a  mis- 
demeanor, no  county  court  shall  have  jurisdiction  thereof  while  it  is  pending 
in  the  superior  court.] 

Acts    1878-9,   p.    132. 

Powers  and  Duties  of  the  Judge. 

§  790  (d).  (§  737.)  Powers  of  the  judge.  [The  judge  shall  have  all 
the  powers  of  a  justice  of  the  peace,  as  to  issuing  warrants  upon  affidavits 
made  before  him  for  criminal  offenses,  making  preliminary  examinations 
under  warrants,  and  committing  or  binding  ovei  the  accused  to  the  proper 
court.  Said  affidavits  and  warrants  to  be  in  the  forms  prescribed  in  sections 
905  and  906  of  this  Code.] 

Acts    1878-9,    p.    132. 

Larceny,  affidavit  and  warrant  for,  need       value  or  disclose  whether  it  is  a  mis 
not  describe  the  property  or  state  its       'demeanor.     62/583. 

§  790  (e).  (§  738.)  The  county  judge  not  to  act  with  justice  ol 
the  peace.  [He  shall  not  exercise  jurisdiction  in  criminal  cases  in  con- 
currence with  a  justice  of  the  peace;    all  cases  of  misdemeanors  brought 
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before  justices  of  the  peace  shall  be  turned  over  to  the  county  judge  for 
trial,  and  shall  be  treated  by  him  as  if  originally  brought  before  him.] 
Acts  1871-2,  p.  296. 

§  790  (f).  (§  739.)  Docket  of  criminal  cases.  [He  shall  keep  a 
docket  of  all  criminal  cases  disposed  of  by  him,  and  shall  therein  state  the 
case,  its  nature  and  disposition,  and  shall,  as  in  civil  cases,  keep  carefully  all 
the  papers  separate  so  as  to  be  able  at  any  time  to  make  a  true  history  of 
the  cases  disposed  of.] 

Acts  1871-2,  p.  296. 

§  790  (g).  (§  740.)  Judge's  power,  etc.  [He  shall,  in  the  trial  of 
criminal  cases,  have  the  same  authority  to  preserve  order  and  punish  con- 
tempts as  is  given  him  in  civil  cases,  and  shall  have  the  same  control  of  the 
jail  for  the  punishment  of  offenders  as  judges  of  the  superior  courts.] 

Acts  1871-2,  p.  296. 

§  790  (h).  (§  741.)  Warrants,  etc.,  how  directed.  [The  county 
judge  may,  in  criminal  cases,  when  he  deems  it  necessary,  direct  his  crim- 
inal warrants,  orders  and  proceedings  of  all  sorts,  to  the  sheriff  of  the 
county,  to  his  own  bailiff,  or  any  lawful  constable  of  the  county.] 

Acts  1871-2,  p.  297. 

§  790  (i).  (§  742.)  Attendance  of  witnesses  compelled.  [He  shall 
have  the  same  authority  to  procure  testimony  and  compel  the  attendance  of 
witnesses  in  criminal  cases  as  judges  of  the  superior  courts.] 

Acts   1871-2,   p.   296. 


ARTICLE  2. 

Exercise  of  Jurisdiction. 

§  790  (j).  (§  743.)  Jurisdiction,  when  exercised.  [The  court  may 
exercise  its  criminal  jurisdiction  at  any  session,  monthly  or  quarterly;  and, 
for  the  trial  of  any  criminal  case,  may  sit  at  any  time  after  two  days  notice 
to  the  defendant,  or  immediately  if  such  notice  is  waived.] 

Acts    1873-9,  p.  135. 

§  790  (k).  (§  744.)  Courts,  where  held.  [The  court  shall  be  held  at 
the  court-house,  or  where  the  superior  court  is  held,  and  shall  have  the 
same  power  as  to  adjournments  that  the  superior  court  has.] 

Acts    1878-9,  p.  135. 

§  790  (1).  (§  745.)  Where  judge  may  try  cases.     [The  judge  may 
try  criminal  cases  at  any  place  in  the  county.] 
Acts    1871-2,  p.  294.     1890-1,  p.  62. 
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Laws  applicable.     Solicitors.     Mode  of  trial. 

ARTICLE  3. 
Laws  Applicable. 

§  790  (m).  (§  746.)  Laws  made  applicable.  [Laws  regulating  con- 
tinuances in  the  superior  court  apply  to  this  court.  Laws  applicable  to  crim- 
inal proceedings  before  justices  of  the  peace  and  judges  of  the  superior 
courts,  not  inconsistent  with  the  provisions  of  this  Article,  and  which  can 
be  applied  to  criminal  proceedings  before  county  judges,  shall  be  applicable 
to  them.] 

Acts  1871-2,  p.  293.     1871-2,  pp.  296,  297. 


ARTICLE  4. 
Solicitors. 


§  790  (n).  (§  747.)  Solicitor's  fees.  [The  solicitor  shall  have  the 
same  fees  as  solicitors-general  have  for  similar  services,  to  be  paid  exclu- 
sively from  the  fines  and  forfeitures  of  this  court,  but  this  shall  not  affect 
or  reoeal  any  local  law,  existing  on  the  twenty-first  day  of  October,  1891, 
in  any  county  providing  for  the  compensation  of  the  solicitor  of  this  court.] 

Acts  1890-1,  p.  98. 

Transferred     cases     from     superior     to  and   transferred   to  county  court  and 

county  court,  solicitor-general's  right  tried,  county  solicitor  not  entitled  to 

to  costs  in,  being  complete  before  case  fee  for  drawing  bill.     61/70. 

transferred,     he     was     preferred     to  Trial  of  case  necessary,  to  entitle  solic- 

county  solicitor.     76/493    (2).     Where  itor  to  fee.    94/500  (19  S.  E.  827). 
true  bill  was  found  in  superior  court 

§  790  (o).  (§  748.)  Solicitor  of  county  court,  appointment,  duty, 
and  compensation  of.  [In  any  county  court,  which  is  not  provided  with 
a  regular  solicitor,  the  judge  may,  in  a  criminal  case,  appoint  a  member  of 
the  bar  to  act  as  prosecuting  counsel,  who  shall  exercise  all  the  powers  of  a 
solicitor  as  to  such  case,  and  shall  be  entitled  to  the  same  compensation  for 
services  so  rendered,  as  provided  by  law  for  the  solicitor  of  the  county  court, 
or  one  acting  as  such.] 

Acts  1878-9,  p.  136. 

Cited.     101/231,  232  (28  S.  E.  649). 


ARTICLE  5. 
Mode  of  Trial.  • 

§  790  (p.)   (§  749.)  Mode  of  trial.     [The  trial  and  judgment  shall  be 
by  the  court,  without  a  jury,  in  all  criminal  cases,  where  a  jury  trial  is  not 
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Felonies.     Proceedings  when   indictment   demanded. 

demanded  by  the  accused.  If  defendant  shall  demand  a  jury  trial,  it 
shall  be  promptly  allowed  him;  and  the  procuring  and  impaheling  of  the 
jury,  and  their  services,  shall  be  as  prescribed  in  Article  9.] 

Acts  1878-9,  p.  133.     1878-9,  p.  135. 
Cited.     105/589,  591  (31  S.  E.  561). 


ARTICLE  6. 
Felonies. 


§  790  (q).  (§  750.)  Duty  of  judge  as  to  felonies.  [When  an  ac- 
cused person  is  brought  before  the  judge,  and,  on  examination,  it  appears 
that  the  offense  committed  is  a  felony,  he  shall  be  committed  to  jail  to  be 
held  to  answer  the  charge  before  the  proper  court.  If  the  offense  be  bail- 
able by  a  justice  of  the  peace,  the  judge  shall  admit  him  to  bail  in  the  man- 
ner prescribed  by  law,  at  the  time  of  ordering  the  commitment  or  at  any 
time  until  the  court  having  jurisdiction  of  the  felony  shall  sit.] 

Acts  1871-2,  pp.  292,  293. 


ARTICLE  7. 


Proceedings  When  an  Indictment  Is  Demanded. 

§  790  (r).  (§  751.)  Indictment  demanded.  [When  a  case  is  first 
called  for  trial,  the  defendant  shall  be  asked  by  the  judge  whether  he  de- 
mands an  indictment  or  presentment  by  the  grand  jury.  If  he  shall,  in  a 
writing  signed  by  him,  demand  indictment  or  presentment,  that  fact  shall  be 
recorded,  and  he  shall  be  committed,  or  bound  over,  to  the  next  superior 
court,  having  due  regard  to  the  laws  concerning  bail  in  criminal  cases ;  and 
thereupon  the  warrant,  with  an  entry  made  thereon  by  the  judge,  of  such 
demand  and  of  the  fact  of  bail  or  committal,  with  the  bond,  if  any,  shall  be 
forthwith  transmitted  to  the  office  of  the  clerk  of  the  superior  court,  to  be 
proceeded  on  then  according  to  law.] 

Acts  1878-9,  p.  134. 

Cited.    105/589,  591   (31  S.  E.  561).  91/553   (18  S.  E.  432). 

Atlanta,  defendant  in  Criminal  Court  of,  Jurisdiction    ?f    county    court,    whether 

cannot   demand    indictment;    practice  criminal  only,   or  combined  civil  and 

m  that  court  not  controlled  by  gen-  criminal,  does  not  affect  right  to  de- 

eral  law  touching  practice   in   county  mand  indictment.     68/293. 

courts    and    grand    jury    city    courts.  Writing    signed    by    defendant,    demand 

126/84  (7,  8)   (54  S.  E.  931).  must    be    made    in;    oral    demand    by 

Bail  to  produce  principal  to  answer  in-  counsel  not  sufficient.    123/538  (1)  (51 

dictment  not  required  to  produce  him  S.  E.  596). 
to   answer    county   court   accusation. 
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Proceedings  when  there  is  no  indictment. 


§  790  (s).  (§  752.)  Indictment  sent  down  from  superior  court. 
[If  an  indictment  is  found  by  the  grand  jury,  the  judge  of  the  superior 
court  may,  in  his  discretion,  [either  in  term  time  or  vacation]  (a)  order  it 
to  be  transferred,  with  all  the  papers  in  the  case,  to  the  county  judge  [or 
city  court]  (b).  After  giving  ten  days  notice  to  the  prosecutor  and  the  ac- 
cused, the  county  judge  shall  proceed  to  dispose  of  the  case  in  the  manner 
prescribed  for  cases  in  which  no  indictment  has  been  demanded.] 

Acts  1871-2,  p.  23.     (a)  Acts  1900,  p.  58.     (b)  1902,  p.  59. 

§  790  (ss). 

Discretion  of  superior  court  to  transfer    Special  law  amending  act  creating  city 


misdemeanor  cases,  wherever  origi- 
nating, to  county  court.  105/589  (1) 
(31  S.  E.  561). 
General  in  nature,  this  section  is;  terri- 
torially coextensive  with  limits  of 
State.     138/168,  170  (74  S.  E.  1083). 


court  requiring  judge  of  superior 
court  to  transfer  case  lo  city  court  for 
trial,  unconstitutional.  138/168  (74  S. 
E.  1083);  s.  c,  11  App.  240  (75  S.  E. 
141). 


ARTICLE  8. 

Proceedings  When  There  Is  no  Indictment. 

§  790  (t).  (§  753.)  Accusation  shall  be  drawn  by  the  judge. 
[When  an  indictment  is  not  demanded,  the  judge  shall  frame  a  written  ac- 
cusation based  upon  the  affidavit  charging  the  defendant.  It  shall  be  in  the 
name  of  the  State,  shall  be  signed  by  the  prosecutor,  and  shall  state  that  it  is 
based  on  the  affidavit,  and  shall  distinctly  set  forth  the  nature  of  the  offense, 
and  when,  where,  and  by  whom  it  was  committed.] 

Acts  1871-2,  p.  294. 


Cited.     120/484  (48  S.  E.  158). 

Affidavit  on  which  accusation  founded, 
not  essential  to  validity  of  accusation 
that  warrant  for  arrest  of  accused  be 
issued  upon,  or  that  affidavit  minutely 
describe  offense.  109/570  (2)  (34  S. 
E.  1031).  Affidavit  as  basis  of  accusa- 
tion in  city  court  may  be  attested  by 
commercial  notary,  where  act  creating 
court  names  no  particular  officer. 
125/778  (1)  (54  S.  E.  689).  Affidavit 
need  not  be  more  specific  and  partic- 
ular than  is  necessary  to  uphold  a 
warrant.     62/583  (1). 

Form:  Accusation  may  declare  that 
"The  State  of  Georgia  charges,"  etc., 
and  need  not  employ  the  formula  that 
"the  prosecutor,  in  the  name  and  be- 
half    of     the     citizens     of     Georgia, 


charges,"  etc.  62/583.  Accusation,  in 
describing  offense,  need  not  go  be- 
yond a  recital  of  the  terms  of  the  af- 
fidavit, if  these  terms  are  so  ample 
and  minute  that  they  would  suffice  in 
a   regular    indictment.     63/168. 

Time:  Accusation  need  not  charge 
crime  was  committed  on  day  alleged 
in  warrant.     123/538  (2)  (51  S.  E.  596). 

Waiver  of  indictment,  failure  to  demand 
one  amounts  to.  63/168.  Cannot  be 
withdrawn  after  jury  impaneled  and 
motion  to  continue  made  and  over- 
ruled. 67/633.  Nor  upon  new  trial  in 
county  court.  89/340  (15  S.  E.  462). 
In  case  of  waiver,  State  was  bound 
not  to  prosecute  defendant  in  any 
court  other  than  the  county  court. 
80/4  (2)  (5  S.  E.  251). 
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When  a  jury  is  -demanded,  and  the  trial. 


§  790  (u).  (§  754.)  Defense.  [Defendants  may  plead  to  the  merits,  or 
demur  to  the  accusation.  If  he  demurs  for  insufficiency  and  the  accusation 
is  held  to  be  insufficient,  the  judge  shall  hold  the  defendant  and  frame  an- 
other accusation  until  a  good  one  is  obtained.] 

Acts  1871-2,  p.  294. 


ARTICLE  9. 
When  a  Jury  Is  Demanded,  and  the  Trial. 

§  790  (v).  (§  755.)  When  a  jury  is  demanded.  [If,  when  the  de- 
fendant is  asked  by  the  judge  whether  he  demands  an  indictment,  he  makes 
no  such  demand,  he  shall  then  be  asked  whether  he  demands  a  trial  by  jury. 
If  he  demands  a  jury,  the  case  shall  be  postponed  until  a  jury  can  be  sum- 
moned.] 

Acts  1871-2,  p.  293. 

§  790.  (w).  (§  756.)  How  jurors  are  procured.  [Jurors  shall  be  pro- 
cured in  the  following  manner:  From  the  list  of  persons  liable  to  do  jury 
duty,  the  judge  shall  make  a  list,  and  putting  their  names  in  a  box  kept  for 
that  purpose,  he  shall  at  each  monthly  term  draw,  by  lot,  the  names  of  twelve 
jurors  for  the  next  term,  for  the  trial  of  cases  in  which  demands  for  jury 
trial  are  made,  and  shall  have  them  summoned  at  least  five  days  before  the 
court  at  which  they  are  to  serve;  but  the  judge  may  decline  to  have  sum- 
moned any  jury  for  that  particular  term  after  it  has  been  drawn,  if  in  his 
judgment  their  attendance  will  be  unnecessary,  and  all  criminal  cases,  in 
which  demands  shall  be  made  for  trial  by  jury,  within  seven  days  before 
the  term  next  succeeding,  shall  be  triable  at  the  second  term  when  there  is 
no  jury  at  the  first  term.] 

Acts  1871-2,  pp.  293,  294.     1880-1,  p.   122. 

Irregularity  in  selecting  jury,  one  waiv-  Office,  judge  not  required  to  keep  list 
ing  jury  trial  not  heard  to  complain  in;  it  is  for  use  in  furnishing  box. 
of.      121/153   (1)    (48   S.   E.  977).  63/168. 

§  790  (x).  (§  757.)  Impaneling  the  jury.  [The  judge  shall  test  the 
impartiality  of  the  jurors  by  the  rules  prescribed  in  this  Code,  and  if  any 
of  them  appear  to  be  incompetent,  or  it  they  shall  be  disqualified  for  any 
cause,  they  shall  be  discharged  and  tales  jurors  shall  be  summoned  by  the 
bailiff  as  tales  jurors  in  the  superior  court  are  summoned,  until  an  impartial 
jury  is  obtained.  The  defendant  shall  have  four  peremptory  challenges  and 
the  State  two,  and  the  case  shall  be  tried  before  six  jurors.] 

Acts   1871-2,  p.  294.     1880-1,  p.  122. 
§§  824,   825. 
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Number  of  jurors,  one  who  waived  jury  impartiality  is  by  putting  jurors  on 
trial,  not  heard  to  complain  of.  their  voir  dire,  and  hearing  evidence 
121/153  (1)  (48  S.  E.  977).  Accused  is  as  to  whether  the  case  to  be  tried  in- 
entitled  to  a  jury  of  six  to  be  stricken  volves  the  same  transaction  as  to 
from  a  panel  of  twelve.  89/393  (15  S.  which  they  have  already  rendered  a 
E.  488).  verdict.     118/803    (45   S.   E.   602);  and 

Service  in  a  former  trial  against  others  see  102/658  (29  S.  E.  442);  104/736  (30 

involved     in    same    transaction,    when  S.  E.  951). 
jury  challenged  on  ground  of,  test  of 

§  790  (y).  (§  758.)  Full  opportunity  to  plead,  and  time  for  an 
impartial  hearing.  [The  defendant  shall  be  allowed  full  opportunity  to 
plead  and  defend  as  in  the  superior  court,  and  the  accuser  and  accused  shall 
have  time  for  an  impartial  hearing.] 

Acts   1871-2,  p.  294. 

§  790  (z).  (§  759.)  Judge  shall  examine  the  witnesses.  [The  judge 
shall,  on  the  trial  before  him  or  a  jury,  make  a  thorough  and  careful  exami- 
nation of  all  the  witnesses,  and  in  no  case  allow  either  the  State  or  the  ac- 
cused to  be  prejudiced  from  the  want  of  examination  or  cross-examination 
of  the  witnesses.  After  the  case  is  submitted,  upon  the  evidence  and  the 
law,  the  judge,  or  the  jury  if  a  jury  is  demanded,  shall,  in  ascertaining  the 
guilt  or  innocence  of  the  accused,  be  governed  by  the  same  rules  as  govern 
juries  in  criminal  cases  in  the  superior  court.] 

Acts   1871-2,  p.  294. 

§  790  (aa).  (§  760.)  The  sentence  or  discharge.  [If  the  defendant 
is  found  guilty,  the  judge  shall  sentence  him  according  to  the  laws  govern- 
ing judges  of  the  superior  court  in  misdemeanor  cases.  If  he  is  found  not 
guilty,  he  shall  be  discharged  from  the  accusation.] 

Acts  1871-2,  p.  295. 


ARTICLE   10. 
Offenses  Above  Jurisdiction,  and  Transferred  Oases. 

§  790  (bb).  (§  761.)  Offense  above  jurisdiction,  prisoner  bailed  or 

committed.  [If,  after  hearing  the  evidence  on  any  trial,  it  shall  appear  to 
the  court  that  the  offense  is  beyond  the  jurisdiction  thereof,  the  trial  shall  be 
discontinued,  and  the  accused  committed  or  bound  over  to  the  next  superior 
court,  according  to  the  law  of  bail  and  commitment;  and  the  proceedings 
shall  be  transmitted  to  the  superior  court.] 
Acts  1878-9,  p.  134. 

Atlanta,  this  section  not  apply  to  Crim-  he  could  not  be  convicted  of  a  misde- 

inal  Court  of.     103/397   (l)    (30  S.   E.  meanor  in  superior  court.     80/4   (5   S. 

294).  E.  251). 

Felony,  where  accused  bound  over  for, 
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Certiorari. 


§  790  (cc).  (§  762.)    Oases  transferred  from  superior  court,  how 

tried.  [Such  indictments,  or  presentments,  as  may  be  transferred  to  the 
county  court  by  the  superior  court,  shall  be  tried  in  the  manner  prescribed 
in  this  Article,  except  asking  the  defendant  if  he  demands  indictment  or 
presentment.] 

Acts  1878-9,  p.  134. 


Costs  in  transferred  cases,  solicitor-gen- 
eral's right  to,  being  complete  before 
case  transferred,  he  was  preferred  to 
county  solicitor.  76/493  (2).  County 
solicitor  not  entitled  to  fee  for  draw- 
ing indictment  in  transferred  case. 
61/70. 

Discretion,  judge  of  superior  court  has, 
to  transfer  misdemeanor  case  to 
county  court,  without  regard  to  court 
in  which  case  originated.    105/589  (l) 


(31  S.  E.  561). 

Sureties  in  a  transferred  case,  bound  for 
the  principal's  appearance  in  this 
court.  77/4.  Sureties  discharged 
where  judgment  was  rendered  against 
them  and  on  appeal  they  showed  that 
principal  had  been  tried  in  county 
court  and  had  been  acquitted  of  the 
crime  with  which  he  was  charged.  Id. 

Vacation,  order  of  transfer  cannot  be 
granted  in.    105/589  (2)  (31  S.  E.  561). 


ARTICLE  11. 

Certiorari. 

§  790  (dd).  (§  763.)  Certiorari.  [The  writ  of  certiorari  lies  for  the 
correction  of  error  committed  by  the  judge  in  his  decision  and  judgment  in 
criminal  as  in  civil  cases,  and  it  shall  be  obtained  under  the  order  and  sanc- 
tion of  the  judge  of  the  superior  court  of  the  county,  upon  the  written  peti- 
tion, duly  sworn  to,  of  the  defendant,  stating  the  complaint,  showing  suffi- 
cient ground  of  error,  and  containing  a  brief  of  the  material  evidence.] 

Acts   1871-2,  pp.  295,  296. 

§§  792  (a)  4775  (tt),  5180,  et  seq.,  C.  C. 


See  §  4775  (tt),  Civil  Code. 

Evidence  all  objected  to,  no  portion  be- 
ing pointed  out  as  illegal,  objection 
not  considered,  if  any  admissible. 
104/744   (2)    (30  S.  E.  989). 

New  trial,  motion  for,  in  criminal  case, 
in  county  court,  not  authorized;  cer- 
tiorari in  first  instance  is  defendant's 
remedy,  but  if  motion  for  new  trial 
made  and  certiorari  sued  out,  superior 
court  could  correct  errors  assigned. 
55/222. 

Superior  courts  have  jurisdiction;  noth- 
ing in  law  to  prevent  judges  of  such 
courts  from  making  certiorates  re- 
turnable     to     regular    terms    thereof. 


112/221  (1)  (37  S.  E.  402).  Notice  of 
sanction  must  be  given  to  solicitor- 
general  of  circuit.  Id.,  221  (2)  (37  S. 
E.  402);  115/242  (41  S.  E.  594). 
Verification  of  petition  essential;  affi- 
davit provided  for  in  section  790  (ff), 
not  sufficient;  after  writ  sanctioned 
and  answer  fully  supporting  petition 
is  filed,  too  late  to  raise  question. 
118/50  (44  S.  E.  834).  Where  no  veri- 
fication, too  late,  after  answer  which 
fully  supports  and  corroborates  the 
allegations  of  fact  has  been  made,  to 
dismiss  the  certiorari  because  of  lack 
of  verification.  125/293,  294  (54  S.  E. 
180). 
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§  790  (ee).  (§  764.)  When  applied  for  and  when  heard.  [The  writ 
must  be  applied  for  within  thirty  days  after  the  trial,  and  may  be  obtained 
and  disposed  of  either  in  term  time  or  in  vacation.] 

Acts  1871-2,  p.  296.     1890-1,  p.  62. 


in,  and  in  county  other  than  one  in 
which  plaintiff  convicted.  4  App.  460 
(1)  (61  S.  E.  839).  "Or  vacation" 
must  necessarily  refer  to  a  court 
which  has  terms.  112/221-223  (Cr7  S. 
E.  402). 
Writ  of  error  to  Supreme  Court  dis- 
missed, because  writ  not  lie  from  in- 
ferior court,  no  excuse  for  failure  to 
file  petition  for  certiorari  within 
thirty  days.  123/503  (2,  3)  (51  S.  E. 
505). 


Affirmatively  appear,  mus^t  be  made  to, 

that     petition,    duly    sanctioned,    was 

filed     within     time     given.       64/751; 

69/732. 
In  term  could  hardly  apply  to  a  judge 

sitting      as      a      special     functionary. 

112/221-223   (37  S.   E.  402). 
Special  act  establishing  county  court  for 

named  county,  making  no  provision  as 

to  time  in  which  certiorari  to  be  ap- 
plied   for,    general    county    court    Act 

controls.     49/172. 
Vacation,  judge  can  determine  certiorari 

§  790  (ff).  (§  765.)  Affidavit  aifd  bond  required.  [The  writ  shall 
not  be  granted  unless  the  accused  shall  file  his  affidavit  stating  that  he  has 
not  had  a  fair  trial  and  has  been  wrongfully  and  illegally  convicted,  and 
shall  also  give  bond  and  security,  or  make  affidavit  as  is  required  of  persons 
when  carrying  criminal  cases  to  the  Supreme  Court;  [and  the  execution  and 
filing  of  said  bond  shall  operate  as  a  supersedeas  of  the  judgment  rendered 
in  said  court  for  the  space  of  ten  days.]   (a)] 

Acts  1S71-2,  p.  296.     (a)  Acts  1898,  p.  61. 


Cited.     118/13,  14  (43  &   E.  855). 

Approved,  bond  must  be;  sending  up 
such  bond  as  part  of  proceedings  in 
case,  equivalent  to  approval.  124/411 
(2)  (52  S.  E.  745).  Sending  up  bond, 
as  part  of  proceedings,  amounts  to 
approval  of  bond.  85/237  (11  S.  E. 
610),  disapproved  115/701  (42  S.  E. 
36);  and  see  74/369;  75/576;  109/177 
(34  S.  E.  275);  107/728  (33  S.  E.  705); 
114/85  (39  S.  E.  939). 

Atlanta,  provision  of  this  section  as  to 
affidavits  not  applicable  to  Criminal 
Court  of.  4  App.  847  (2)  (62  S.  E. 
570). 

City  court,  section  not  apply  to;  ap- 
plies only  to  county  courts.  121/346, 
347  (49  S.  E.  311). 

Condition  of  bond  must  be  for  personal 
appearance  of  accused  to  abide  final 
judgment  in  case.  124/411  (1)  (52  S. 
E.  745). 

Condition  precedent,  filing  affidavit  is; 
failure  not  cured  by  sanction  of  peti- 
tion or  answer  of  judge,  and  the  case 
will  be  dismissed.     127/349  (1)   (56  S. 


E.  409);  125/293  (54  S.  E.  180);  59/764; 
77/134;  126/588  (55  S.  E.  483);  12  App. 
643  (77  S.  E.  1131). 

Dismissal  warranted  on  failure  to  give 
bond  or  pauper's  affidavit.  8  App. 
757  (70  S.  E.  148);  77/134.  On  failure 
to  make  affidavit  required,  certiorari 
will  be  dismissed.  12  App.  643,  644 
(4)  (77  S.  E.  1131). 

Information  and  belief,  affidavit  on,  not 
sufficient.     64/751. 

Municipal  court,  this  section  not  appli- 
cable to  certiorari  from  judgment  of. 
119/424  (1)   (46  S.  E.  662). 

Pauper  affidavit  not  substantially  con- 
forming to  statute,  writ  of  certiorari 
void;  it  cannot  be  renewed  under  Civil 
Code,  §  4381.  115/833  (42  S.  E.  286). 
Pauper  affidavit  must  be  made  by  one 
who  is  unable  to  give  bond,  to  obtain 
sanction  of  writ  and  supersedeas.  7 
App.  249  (66  S.  E.  554).  Inability  to 
pay  costs  and  give  bond  should  be 
stated,  disjunctively,  in  affidavit  in 
forma  pauperis.  105/830  (1)  (31  S.  E. 
561).     Affidavit    here    held    not    such 
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that  it  could  be  considered  as  a  sub-  Time  of  executing  bond  not  clear;  if  it 

stantial  compliance  with  this  section.  accompanies  application  for  writ,  and 

12  App.  643,  644  (77  S.  E.  1131).  it     is     approved,     that     is     sufficient. 

Record    failing    to    show    affidavit    was  75/577  (5). 

filed,  refusal  to  sanction  will  not  be  Verification  defective,  cured  by  answer, 

interfered    with.      122/153    (50    S.    E.  118/50  (2)   (44  S.  E.  834). 
64);  125/10  (53  S.  E.  815). 

§  790  (gg).  (§  766.)  When  granted.  [If,  upon,  examination,  the  judge 
of  the  superior  court  considers  the  petitioner  entitled  to  the  writ,  he  shall 
issue  it  directed  to  the  county  judge,  as  in  civil  cases,  requiring  him  to  certify 
and  send  up  to  the  judge  of  the  superior  court  a  complete  and  accurate  his- 
tory of  the  case.] 

Acts  1871-2,  p.  296. 


Cited.  112/221  (37  S.  E.  402);  11  App. 
199,  201  (74  S.  E.  939). 

City  court  of  Fitzgerald,  law  of  certio- 
rari from  county  courts  applies  to. 
2  App.  734,  738   (59  S.   E.  24). 

Regular  term,  judge  may  make  certio- 
rari returnable  to.     96/309,  310  (22  S. 


E.  960). 
Venue,  when  petition  for  certiorari  al- 
leges that  it  contains  all  evidence,  and 
proof  of  venue  does  not  appear,  judge 
should  grant  certiorari.  113/698  (2) 
(39  S.  E.  294);  but  see  §  792  (a). 


§  790  (hh).  (§  767.)  Hearing*  and  determining  the  writ.  [The  his- 
tory of  the  case  given  by  the  county  judge  is  his  answer.  It  is  subject  to 
correction  and  traverse  as  prescribed  in  civil  cases,  except  that  the  superior 
court  judge  shall  try  the  traverse.  He  shall  hear  and  determine  the  writ 
and  return  at  any  time,  after  ten  days  notice  to  the  accuser,  and  may  then 
pass  such  judgment  or  sentence  as,  in  review  of  the  whole  case,  is  consist- 
ent with  justice  and  law.] 

Acts  1871-2,  p.  296. 


Cited.     118/50,  53  (44  S.  E.  834). 
Answer  affords  only  basis  for  determi- 
nation of  case  by  higher  court;  points 
not  verified  by  answer,  not  considered. 
123/503    (1)    (51    S.    E.    501);    125/238 
(53   S.  E.  1002);  126/728   (1)   (55  S.  E. 
944).     See  Contempt,  Final  judgment. 
Contempt    to    refuse    to    answer    as  re- 
quired  by  writ.     91/107   (l)    (16  S.   E. 
659). 
Discharge    prisoner,  judge   of   superior 
court  cannot,  because  amendment  im- 
properly    allowed     in     lower     court; 
grant   of  new  trial  all  defendant  can 
legally   ask.     7  App.  48   (1)    (66  S.  E. 
148). 
Discretion,  abuse  of,  not  shown  in  re- 
fusal   to   postpone  hearing  because  of 
lack    of    opportunity   to    file   traverse, 
where   record  does  not  show  plaintiff 
in   error    did  not  have   such   opportu- 
nity.    123/167  (1)  (51  S.  E.  305). 


Pinal  judgment  or  conviction,  answer 
must  verify  fact  that  there  has  been. 
2  App.  183  (58  S.  E.  416)  and  cit. 

Newly-discovered  evidence  cannot  be 
considered  in  hearing  of  certiorari.  5 
App.  484  (6)   (63  S.  E.  566). 

Notice  of  sanction  and  of  time  and  place 
of  hearing  should  be  given  to  solicitor- 
general  of  superior  court.  96/309  (22 
S.  E.  960);  and  see  112/221  (1,  2)  (37 
S.  E.  402);  115/242  (41  S.  E.  594). 
"Unavoidable  cause"  relieves  against 
default  of  notice  only  when  prompt 
measures  are  thereafter  taken;  death 
of  plaintiff's  counsel  several  months 
prior  to  expiration  of  time  during 
wjiich  notice  could  be  served  not  con- 
sidered "unavoidable  cause."  C  App. 
181  (2)  (58  S.  E.  415).    See  Vacation. 

Sentence  imposed  by  lower  court  may 
be  changed  upon  hearing  of  certiorari. 
6  App.  779   (65   S.  E.  810);  and  see  2 
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App.  738  (59  S.  E.  24);  3  App.  658  (60  hear  and  determine  writ  of  certiorari 

S.  E.  337).  and  the  return  thereof,  at  any  time  after 

Vacation,   certiorari   from   county   court  ten  days'  notice,  either  in  term  time 

set  for  hearing  in,  whether  treated  as  or   in   vacation,   and,   on   the   hearing, 

pending  in  superior  court  or  not,  dis-  whether  in  term  time  or  in  vacation, 

missed,  where  no  service  on  solicitor-  may  pass  such  judgment  or  sentence 

general    or   county   court   Lolicitor   or  as,  on  a  review  of  the  whole  case,  is 

accuser.     122/593   (1)    (50   S.   E.  371).  consistent   with   justice   and   law.     11 

Traverse  filed  to  answer,  may  be  tried  App.  199  (74  S.  E.  939). 

by  superior  court  judge  in  vacation.  11  Verification  of  petition,  defective,  cured 

App.  199  (2)  (74  S.  E.  939).    Judge  of  by  answer.     118/50  (2)   (44  S.  E.  834). 
the  superior  court  has  jurisdiction  to 

§  700  (ii).  (§  768.)  Certiorari  to  verdict.  [When  a  trial  by  jury  is 
had  and  the  accused  is  found  guilty,  and  error  by  the  jury  is  complained  of, 
the  judge  of  the  superior  court  shall  revise  their  proceeding  by  certiorari, 
obtained  as  is  hereinbefore  provided,  and  if  a  material  error  is  discovered 
by  him  in  the  finding  of  the  jury,  he  shall  grant  a  new  hearing  before  a  jury 
to  be  had  in  the  same  mode  as  the  first  trial.  The  writ  of  certiorari  in  this 
class  of  cases  shall  be  directed  to  the  county  judge,  requiring  him  to  certify 
all  the  proceedings  before  the  jury  to  the  superior  court  judge.] 

Acts  1871-2,  p.  297. 

Venue    not    proved,    certiorari    granted.     99/44  (25  S.  E.  618);  but  see  §  792  (a). 

General  Note  on  Article  11. 

Repeal    of    sections     790    (dd)-790    (ii),       effect.    11  App.  199,  201  (74  S>.  E.  939); 
omission   from  Code  of  1910,  did  not       10  App.  488  (78  S.  E.  754). 


ARTICLE  12. 

Costs,  Pines,  Pay  of  Jurors,  and  Forfeitures. 

# 

§  790  (jj).  (§  769.)  When  accuser  shall  pay  costs.  [If  the  accuser 
fails  to  prosecute  the  case,  the  judge  shall  render  judgment  against  him  for 
all  costs,  together  with  jail  fees.  If  the  judge  or  the  jury  believes  the 
accusation  to  be  malicious,  he,  or  they,  may  so  find  and  assess  the  costs 
against  the  accuser.] 

Acts  1871-2,  p.  295. 
Cited.     106/794,  795   (32  S.  E.  855). 

§  790  (kk).  (§  770.)  What  costs  allowed.  [The  following  costs  are 
allowed : 

In  cases  commenced,  but  not  tried,  two  dollars  shall  be  paid  to  the  judge. 
In  cases  tried  by  the  judge,  or  by  him  and  a  jury,  three  dollars  shall  be  paid 
to  the  judge. 
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The  sheriff,  deputy-sheriff,  and  bailiff,  shall  have  the  same  fees  as  are 
allowed  them  for  similar  services  in  the  superior  courts. 

[The  sheriff  or  county  court  bailiff,  as  the  case  may  be,  shall  be  entitled 
to  the  sum  of  five  dollars,  to  be  paid  out  of  the  county  treasury,  for  summon- 
ing each  jury  in  any  county  court  of  this  State.]    (a)  ] 
Acts  1871-2,  p.  295.     1873,  pp.  36.  (a)  Acts  1906,  p.  119. 

§  790  (11).  (§  771.)  Pines  and  costs.  [Fines  and  costs  shall  be  col- 
lected as  they  are  in  the  superior  court,  and  all  fines  shall  be  paid  over  to  the 
county  treasurer.] 

Acts  1871-2,  p.  295. 

Insolvent  costs  of  officers,  fines  imposed       county  treasurer,  and  not  applied  to. 
in  county  courts  must  be  paid  over  to       106/793  (32  S.  E.  855). 

§  790  (mm).  (§  772.)  Pay  of  jurors.  [Jurors  serving  in  this  court  shall 
receive  for  their  services  the  same  pay  as  allowed  traverse  jurors  in  the 
superior  court  of  the  county  in  which  they  serve ;  but  this  provision  shall  not 
apply  to  counties  where  the  pay  of  county  court  jurors  is  provided  for  by 
local  law.] 

Acts  1880-1,  p.  113. 

§  790  (nn).  (§  773.)  Judge  shall  pay  costs  to  treasurer.  [All  costs 
assessed  for  the  judge  shall  be  paid  by  him,  as  fast  as  received,  to  the  county 
treasurer,  and  he  shall  give  an  account  thereof  at  each  term  of  the  court  to 
the  grand  jury.] 

Acts  1871-2,  p.  295. 

Transferred    cases,   superior   court   offi-       arising  from   other  transferred  cases, 
cers    in,    have    no    lien    or    claim    for       113/999  (39  S.  E.  433). 
insolvent  costs  upon  fines  in  treasury 

§  790  (oo).  (§  774.)  Forfeitures.  [The  judge  shall  have  jurisdiction 
tc  determine  forfeitures,  as  other  money  demands,  unless  the  amount  in- 
volved exceeds  his  jurisdiction,  when  the  bond  shall  be  transmitted  to  the 
superior  court  for  forfeiture,  and  all  money  collected  thereon,  save  the  ex- 
penses of  collection,  shall  be  paid  by  the  county  judge  to  the  county  treas- 
urer.] 

Acts  1871-2,  p.  295. 

§  790  (pp.)  (§  775.)  Bailiff's  insolvent  costs.  [Costs  due  the  bailiff, 
which  have  not  been  collected  because  of  the  insolvency  of  the  defendant, 
shall  be  paid  from  the  fines  and  forfeitures  paid  to  the  county  treasurer  from 
cases  in  the  county  court.] 

Acts   1871-2,  p.  295. 
J  Cited.     106/793,  796  (32  S.  E.  855). 

6  Ga  Code— 28 
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§  790  (qq).  (§  776.)  Justice's  and  constable's  insolvent  costs. 
[Costs  due  justices  and  constables  when  parties  have  been  bound  over  by 
the  justice,  or  have  been  committed  to  jail  in  default  of  bail,  and  the  grand 
jury  make  a  return  of  no  bill,  or  when,  after  an  investigation  of  the  case,  the 
parties  have  been  discharged  by  the  justice,  shall  be  paid  out  of  fines  and 
forfeitures  in  this  court  in  the  same  manner  as  costs  of  the  bailiff  are 
paid.] 

Acts  1882-3,  p.  94.     1889,  p.  101. 


Cited.     106/793,  796    (32  S.   E.   855). 


City  Courts. 


[The  provisions  of  the  following  Articles  on  city  courts  were  omitted  from 
the  Code  of  1910.  They  are  apparently  still  of  force  and  are  therefore  in- 
serted here.] 


ARTICLE  1. 
For  the  Trial  of  Misdemeanors. 

§  790  (rr).  (§  777.)  City  courts,  their  powers  and  jurisdiction. 
[Upon  the  recommendation  of  the  grand  jury  of  any  county  having  a  popu- 
lation of  ten  thousand  or  more,  there  shall  be  a  city  court  which  shall  have 
jurisdiction  to  try  and  dispose  of  all  misdemeanors  committed  in  said 
county.] 

Acts  1890-1,  p.  96.     1892,  p.  107.     1884-5,  p.   471. 

Accessory  to  felony,  one  whom  evidence 
shows  to  be,  cannot  be  convicted  in 
city  court.  5  App.  608  (1)  (63  S.  E. 
651). 

Atlanta,  practice  in  Criminal  Court  of, 
not  controlled  by  general  law  touch- 
ing practice  in  county  courts  and 
grand  jury  city  courts.  126/84  (7)  (54 
S.  E.  931).  Legislature  had  power  to 
withdraw  jurisdiction  of  misdemean- 
ors from  city  court  of  Atlanta  and 
confer  it  on  criminal  court  of  Atlanta. 
115/563    (41    S.    E.    999). 

Confirmation  by  Senate,  judge  may  act 
before,  if  appointed  during  recess; 
court  comes  into  existence  immedi- 
ately upon  grand  jury's  recommenda- 
tion.    93/1  (18  S.  E.  992). 

Constitution,  art.  6,  par.  5,  §  2  (§  5836, 
Civil  Code  of  1895),  courts  established 
under  this  Act  are  not  "city  courts" 


within.  98/202  (2)  (25  S.  E.  424),  207 
(25  S.  E.  264);  101/141,  144  (28  S.  E. 
640).     See  §  6506,  Civil  Code. 

Felony,  where  evidence  shows  defend- 
ant guilty  of,  on  trial  for  misde- 
meanor, new  trial  should  be  granted 
and  defendant  held  to  await  action  of 
grand  jury.  1  App.  195  (57  S.  E.  938). 
Confinement  of  defendant  in  jail  un- 
der sentence  for  felony  not  bar  trial 
for  misdemeanor  in  city  court.  4  App. 
786  (1)   (62  S.  E.  487). 

Irregularities  in  justice  court  during 
commitment  trial  not  deprive  city 
court  of  jurisdiction  to  try  case,  on 
accusation  duly  made.  10  App.  29  (1) 
(72  S.  E.  599). 

Larceny  from  house  of  goods  exceeding 
fifty  dollars  in  value,  not  within  juris- 
diction of  city  court.  126/587  (55 
S.  E.  478). 
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Macon,  city  court  of,  had  general  juris- 
diction of  misdemeanors,  under  Act  of 
1884-5.     94/85  (2)   (21  S.  E.  124). 

Merger  of  misdemeanor  with  felony- 
takes  place  where  offense  of  pointing 
pistol  simply  part  of  crime  of  shoot- 
ing at  another  or  of  assault  with  in- 
tent to  murder,  and  city  court  is  with- 
out jurisdiction.  5  App.  174  (62  S.  E. 
730). 

Municipal  and  State  offenses,  legislature 


cannot  create  court  having  jurisdic- 
tion over.     105/428  (31  S.  E.  429). 

Stabbing,  city  court  of  Griffin  has  juris- 
diction of  offense  of,  in  absence  of  al- 
legations showing  act  to  be  felony. 
3  App.  325   (59  S.  E.  828). 

Waynesboro  city  court,  created  by  Act 
of  1901,  is  valid  statutory  court,  as 
against  objections  made.  115/819  (42 
S.  E.  248). 


§  790  (ss).  (§  778.)  Transfer  of  cases  from  superior  court.  [The 
judge  of  the  superior  court  may  send  down  from  the  superior  court  of  that 
county  all  presentments  and  bills  of  indictment  for  misdemeanors,  to  the 
city  court  for  trial,  the  order  transmitting  to  be  entered  on  the  minutes  of  both 
courts.] 

Acts   1884-5,   p.  476. 
§  790  (s). 


See  notes  to  §  790  (cc): 

Cited.     138/168,  170  (74  S.  E.  1083). 

Demand  for  trial,  made  in  superior 
court  when  case  transferred  from  that 
court,  unavailing.  105/636  (31  S.  E. 
543).  Demand  for  trial  made  in  su- 
perior court,  benefit  not  lost  by  sub- 
sequent transfer  of  indictment  to  city 
cour^     106/121   (32  S.   E.  32). 

Entire  proceedings  in  city  court  here 
held  brought  up  for  review  by  Su- 
preme Court.     63/641. 

Entry  on  minutes  of  city  court  of  order 
of  judge  of  superior  court,  directing 
transfer  of  indictments,  where  trans- 
fer authorized  by  law,  sufficient  to 
give  city  court  jurisdiction.  4  App. 
786  (2)  (62  S.  E.  487).  Failure  to  en- 
ter on  minutes  of  superior  court  order 
transferring  indictment  to  city  court 
of  Macon,  under  Act  of  1884-5,  not 
render  record  inadmissible  in  latter 
court.     94/85  (2)   (21  S.  E.  124). 


Jurisdiction  immediately  vests  in  city 
court  on  transfer,  and  superior  court 
has  no  further  jurisdiction.  10  App. 
580  (1)  (73  S.  E.  861);  94/85,  87  (21 
S.  E.  124). 

Jury,  after  transferred  case  submitted 
to,  and  State's  evidence  introduced, 
judge  cannot  withdraw  case  from  jury 
and  require  defendant  to  give  bond, 
or  be  committed  to  jail,  to  answer 
charge  of  felony  in  superior  court. 
124/448  (52  S.  E.  759). 

Plea  in  abatement  in  transferred  case, 
questions  made  by,  triable  in  city 
court,  unless  correctness  of  minutes 
of  superior  court  is  involved.  118/556 
(6)   (45  S.   E.  443). 

Unconstitutional,  act  abolishing  city 
court  being,  transfer  of  indictment 
back  to  superior  court  under  provi- 
sion of  such  act  was  unauthorized,  and 
superior  court  did  not  have  jurisdic- 
tion.    10  App.  580   (3)   (73  S.  E.  861). 


§  790  (tt).  (§  779.)  Duty  of  magistrates  to  commit  to  this  court. 

[It  shall  be  the  duty  of  the  justices  of  the  peace  and  notaries  public  of  that 
county  to  bind  over  to  the  city  court  all  persons  charged  with  offenses  com- 
mitted within  the  limits  of  the  county,  over  which  the  city  court  has  juris- 
diction.] 
Acts   1884-5,   p.   476. 
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Prosecuting  officer.  Rules  of  practice. 


ARTICLE  2. 
Prosecuting  Officer. 

§  790  (uu).  (§  780.)  Solicitor-general  shall  prosecute.  [The  solic- 
itor-general of  the  judicial  circuit  of  which  the  county  forms  a  part,  shall 
prosecute  for  all  offenses  cognizant  before  the  court,  but  in  his  absence,  the 
judge  shall  have  power  to  appoint  a  solicitor-general  pro  tern.,  who  shall 
receive  the  same  fees  allowed  to  the  solicitor-general  in  cases  conducted  by 
him.] 

Acts  1884-5,  p.  471. 


Stated.     11  App.  33  (74  S.  E.  559). 

Atlanta,  solicitor  of  Criminal  Court  of, 
entitled  to  same  fees  as  solicitor-gen- 
eral of  State.     108/245  (33  S.  E.  884). 

Bill  of  exceptions  served  on  county  so- 
licitor where  act  creating  constitu- 
tional city  court  provided  that  county 
solicitor  represent  State  and  perform 
duties  of  solicitor-general.  103/405 
(2)   (30  S.  E.  249). 

Notice  of  the  sanction  of  a  writ  of  certio- 
rari to  the  superior  court  must  be 
served  upon  the  solicitor-general  of 
the  circuit.     90/450  (16  S.  E.  96). 

Plea  in  abatement  to  accusation,  right 
of  one  whom  court  judicially  knows 
to  have  been  legally  appointed  and 
commissioned  as  solicitor  cannot  be 
brought  in  question  by.  10  App.  544 
(73   S.   E.   697). 

Savannah,  right  of  attorney  to  act  as  so- 
licitor in  city  court  of,  where  he  ap- 
pears as  such  by  the  court's  permis- 
sion  and  without  objection  from   de- 


fendant, cannot  for  first  time  be 
brought  in  question  after  conviction. 
11  App.  10  (2)  (74  S.  E.  442).  Attor- 
ney appointed  by  judge  of  superior 
court  of  Eastern  judicial  circuit,  to 
act  as  solicitor-general  pro  tempore 
during  absence  of  regular  incumbent, 
has  full  power  to  perform  all  the 
duties  devolving  upon  the  solicitor- 
general,  including  those  imposed 
upon  him  as  ex-officio  solicitor  of  the 
city  court  of  Savannah,  when  the  judge 
of  the  latter  court  fails  to  exercise 
the  power  to  designate  an  attorney  to 
act  during  the  absence  of  the  solicitor- 
general.  11  App.  10  (1)  (74  S.  E.  442). 
Supreme  Court:  Act  creating  constitu- 
tional city  court,  creating  office  of  so- 
licitor, and  providing  that  he  repre- 
sent State  in  that  court,  it  is  his  duty 
to  represent  State  in  Supreme  Court 
in  cases  from  city  court.  113/934  (39 
S.  E.  324). 


ARTICLE  3. 
Rules  of  Practice. 

§  790  (w).  (§  781.)  Rules  as  to  motions,  continuances,  etc.     [All 

rules  of  the  superior  court  relating  to  continuances,  motions,  pleas  and  prac- 
tice, shall  be  applicable  to  this  court.] 

Acts  1884-5,  p.  478. 

Argument    of   counsel,    error   to    curtail  time  for.     97/346   (23  S.   E.   832). 

§  790  (ww).  (§  782.)  Waivers,  etc.    [In  all  cases  in  this  court  the  same 
powers  and  rights  of  parties  as  to  waivers  in  pleading  or  procedure,  or  other 
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matters  pertaining  to  the  same,  shall  be  allowed  as  are  allowed  by  the  laws 
and  rules  governing  parties  in  the  superior  courts.] 
Acts  1884-5,  p.  477. 


Amendment  of  accusation,  objection  to, 
waived,    where     not     made    at    time 


amendment  was  offered.     10  App.  214 
(1)   (73  S.  E.  27). 


ARTICLE  4. 

Accusation  and  Proceeding  to  Trial. 

§  790  (xx).  (§  783.)  Accusation  and  warrant.  [Accused  persons  may 
be  tried  on  a  written  accusation  which  shall  set  forth  plainly  the  offense 
charged,  and  be  signed  by  the  prosecutor  and  prosecuting  officer.  It  must  be 
based  on  an  affidavit  made  by  the  prosecutor  before  the  judge.  When  the 
accusation  and  affidavit  are  filed  in  the  clerk's  office,  the  judge  shall  issue 
a  warrant  for  the  arrest  of  the  defendant,  directed  to  the  sheriff  of  the  court 
or  his  deputy  and  to  all  and  singular  the  sheriffs  and  constables  of  the 
State.] 

Acts  1884-5,  pp.  475,  476. 


See  notes  to  §  954. 

Stated.     11  App.  33   (74  S.  E.  559). 

Abolition  of  city  court,  legislature  may 
provide  that  pending  cases  shall  be 
transferred  and  stand  for  trial  in  the 
superior  court  of  the  county  in  which 
the  city  court  is  located,  and  may  in- 
clude in  the  transfer  accusations 
charging  misdemeanors.  11  App.  581 
(1)   (75  S.   E.  914). 

Affidavit  to  procure  warrant  for  arrest 
may  be  basis  of  accusation.  3  App. 
476  (1)  (60  S.  E.  277).  Accusation 
may  be  more  restricted  than  affidavit; 
affidavit  charging  specific  act,  accusa- 
tion must  conform  thereto;  affidavit 
general,  accusation  may  charge  spe- 
cific act  included  within  offense  named 
in  affidavit.  119/299  (46  S.  E.  435); 
and  see  62/588;  109/572  (34  S.  E.  1031); 
107/693  (33  S.  E.  641);  112/537  (37  S. 
E.  870);  4  App.  579  (1)  (61  S.  E.  1130); 
4  App.  789  (1)  (62  S.  E.  501);  11  App. 
261  (75  S.  E.  10).  Where  accusation 
was  broader  than  affidavit*  in  charg- 
ing offense,  it  was  not  thereby  viti- 
ated. 120/484  (48  S.  E.  158).  Act  of 
legislature  creating  city  court,  which 
provides  that  "defendants  in  criminal 


cases  *  *  *  shall  be  tried  on  a  written 
accusation  *  *  *  founded  upon  the  af- 
fidavit of  the  prosecutor,"  is  fully 
complied  with  by  a  written  accusa- 
tion filed  in  the  court,  signed  by  the 
solicitor  of  the  court,  which  recites 
that  it  is  founded  upon  a  designated 
affidavit,  set  out  in  full  immediately 
preceding  the  accusation,  and  refer- 
red to  therein  as  the  "above  and  fore- 
going affidavit."  10  App.  818  (74  S.  E. 
303).  See  Atlanta,  Bainbridge,  Dis- 
qualification, Due  process  of  law,  Re- 
sisting officer,  Savannah,  Stabbing, 
Wrightsville.  # 

Amendment  of  accusation  allowed  be- 
fore plea  to  merits,  provided  affidavit 
of  prosecutor  will  support  accusation 
as  amended,  unless  amendment  for- 
bidden by  act  creating  court.  4  App. 
461  (1)  (61  S.  E.  862),  789  (4)  (62  S. 
E.  501);  2  App.  283  (58  S.  E.  486).  Ob- 
jection to  amendment  should  be  inter- 
posed when  amendment  offered,  and 
not  delayed  until  after  testimony  had 
been  offered  in  support  of  allegation 
covered  by  such  amendment.  10  App. 
214  (1)  (73  S.  E.  27). 
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Atlanta,  nolle  prosequi  properly  en- 
tered on  accusation,  and  new  affidavit 
and  accusation  framed  in  Criminal 
Court  of,  where  done  before  jury  im- 
panelled or  plea  to  merits  entered,  or 
defendant  put  in  jeopardy.  126/84  (l) 
(54  S.  E.  931).  Affidavit  before  com- 
mercial notary  public  sufficient  basis 
for  accusation  in  Criminal  Court  of  At- 
lanta. 126/84  (2)  (54  S.  E.  931); 
120/670,  676  (48  S.  E.  170);  125/778 
(54  S.  E.  689). 

Bainbridge,  accusation  in  city  court  of, 
may  be  framed  upon  affidavit  attested 
by  commercial  notary  public.  125/778 
(1)  (54  S.  E.  689).  Form  of  accusa- 
tion not  prescribed  by  Bainbridge  city 
court  Act,  except  that  it  be  based  on 
affidavit  and  signed  by  prosecuting 
officer;  section  954  applies  only  to  in- 
dictments or  accusations  preferred  by 
grand  juries.  9  App.  820  (72  S.  E. 
286). 

Demurrer,  accusation  subject  to,  which 
fails  to  allege  that  stabbing  not  done 
in  self-defense  or  under  other  circum- 
stances of  justification;  but  defect 
may  be  waived.  5  App.  472  (1)  (63 
S.  E.  536). 

Disqualification  of  judge  of  Macon  city 
court  not  authorize  superior  court 
judge  to  administer  oath  and  attest 
affidavit  made  as  basis  of  accusation. 
123/194    (51    S.    E.   301). 

Draw  accusation,  Act  requiring  solic- 
itor to,  complied  with  by  dictating 
and  signing.    8  App.  389  (69  S.  E.  121). 

Due  process  of  law,  defendant  not  de- 
prived of,  because  act  creating  city 
court  fails  to  provide  that  accusation 
shall  be  based  on  affidavits.  120/670 
(4)    (48  S.  E.  170). 

Interlineations  presumed  made  at  proper 
•time  and  by  proper  authority.  4  App. 
789   (4)   (62  S.  E.  501). 

Notary  public,  commercial,  attesting  af- 
fidavit: See  Atlanta,  Bainbridge.  See 
§  621,  Civil  Code,  and  notes. 


Prosecutor  is  one  who  instigates  a 
prosecution  by  making  an  affidavit 
charging  a  named  person  with  the 
commission  of  a  penal  offense,  on 
which  a  warrant  is  issued  or  an  indict- 
ment or  accusation  is  based.  10  App. 
818   (74  S.   E.  303). 

Resisting  officer,  affidavit  charging  one 
with,  broad  enough  to  support  ac- 
cusation for  resisting  officer  by  as- 
saulting and  beating  him.  5  App.  186 
(1)   (62  S.  E.  1000). 

Savannah,  accusation  in  city  court  o  , 
must  be  drawn  up  by  prosecuting  of- 
ficer, but  need  not  be  supported  by 
precedent  affidavit.  11  App.  10  (3) 
(74  S.  E.  442);  120/670  (4)  (48  S.  E. 
170). 

Stabbing,  accusation  of,  in  city  court 
sufficiently  supported  by  affidavit 
charging  assault  with  knife  to  mur- 
der. 5  App.  186  (1)  (62  S.  E.  1000). 
See  Demurrer. 

Sufficiency  of  accusation  not  tested  by 
name  which  pleader  applies  to  offense, 
but  by  nature  of  act  and  fullness  with 
which  act  set  up.  4  App.  789  (2)  (62 
S.  E.  501). 

Waive  defects  in  accusation,  defendant 
may,  but  if  defects  render  accusation 
absolutely  void,  defendant  may  raise 
question  after  verdict.  5  App.  472, 
477    (63   S.    E.   583). 

Warrant:  One  present  in  court  for  the 
purpose  of  being  tried  under  accusa- 
tion may  be  placed  on  trial  under  an- 
other accusation  charging  an  offense 
growing  out  of  the  same  transaction 
and  based  upon  a  new  affidavit,  even 
though  no  warrant  for  arrest  of  ac- 
cused was  issued  based  upon  the  sec- 
ond affidavit.  11  App.  137  (3)  (74  S. 
E.  895). 

Wrightsville,  affidavit  on  which  accusa- 
tion based  not  void  because  made  be- 
fore and  attested  by  clerk  of  city 
court   of.   120/670    (5)    (48   S.    E.   170). 


§  790  (yy).  (§  784.)  When  indictment  is  demanded.  [Before  the  ar- 
raignment of  the  defendant,  the  judge  shall  inquire  of  him  whether  he  de- 
mands by  an  indictment,  and  the  response  shall  be  indorsed  on  the  accusation 
and  signed  by  the  prosecuting  officer.  If  the  defendant  demands  an  indict- 
ment or  stands  mute,  the  judge  shall  admit  him  to  bail,  in  accordance  with 
the  general  law  of  bail  in  criminal  cases,  for  his  appearance  to  answer  such 
indictment  as  may  be  found  against  him,  and  in  default  of  bail,  he  shall 
commit  him  to  the  county  jail  to  await  the  action  of  the  grand  jury  in  the 
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case.  If  a  true  bill  is  found,  or  a  special  presentment  is  made,  and  the  case 
is  returned  to  the  city  court,  all  subsequent  proceedings  shall  be  in  conformity 
with  the  laws  regulating  the  trials  of  misdemeanors  in  the  superior  courts.] 

Acts    1884-5,    p.    476. 

Atlanta,  defendant  in  Criminal  Court  of,  demeanor,    not    demandable.      114/421 

cannot  demand  indictment;  practice  in  (1)  (40  S.  E.  308). 

that  court  not  controlled  by  general  Misdemeanors,    General    Assembly,    in 

law      touching     practice      in     county  creating  city  courts,  may  provide  that 

courts    and    grand    jury   city    courts.  those    arraigned    for,    shall    not    have 

126/84  (7,  8)  (54  S.  E.  931).  right  to  demand  indictment  by  grand 

CartersvilU    city    court,    under    Act    of  jury.    124/30  (2)  (52  S.  E.  81). 

1902,    cannot   try   defendant   who    de-  Richmond    County,    act    providing    that 

mands  indictment,  unless  he  has  had  in  city  court  of,  indictment  shall  not 

committal    trial    or    has    waived    such  be     demandable,    valid.       102/673    (29 

trial.     5  App.  699  (63  S.  E.  718).  S.   E.  444). 

Griffin  city  court,  indictment  in,  for  mis- 

§  790  (zz).  (§  785.)  When  indictment  is  waived.  [If  the  defendant 
waives  indictment,  the  judge  shall  inquire  of  him  whether  he  demands  a  trial 
by  jury,  and  the  response  shall  be  indorsed  on  the  accusation  and  signed  by 
the  prosecuting  officer.  If  the  defendant  demands  a  trial  by  jury  or  stands 
mute,  the  judge  shall  proceed  with  the  cause,  if  it  be  at  a  regular  term,  ac- 
cording to  the  rules  and  laws  of  the  superior  courts  applicable  to  the  trial  of 
misdemeanors.  If  the  defendant  demands  a  trial  by  jury,  and  the  court  is 
not  sitting  at  a  regular  term,  the  judge  shall  admit  the  defendant  to  bail  to  ap- 
pear at  the  next  regular  term,  and  in  default  of  bail,  shall  commit  him  to 
jail  until  the  next  regular  term.  If  he  waives  trial  by  jury,  the  judge,  in 
term  time  or  in  vacation,  may  grant  a  reasonable  time  to  either  party  to 
procure  witnesses,  and  shall  proceed  to  hear  and  determine  the  case  accord- 
ing to  the  law  governing  the  superior  courts  as  it  may  be  applicable.] 

Acts  1884-5,  p.  476.     1893,  p.  57. 

Camilla  city  court,   under   Act   of  1905,  Act  of  1903;  Acts  construed  in  69/200 

cannot    try    defendant    by    jury,    until  and   116/121    (42   S.    E.   287)   gave  au- 

"regular"   or  "special"   term  after  ac-  thority  to  try  without  jury,  but  were 

cusation    filed,    except    transferred    in-  not  mandatory.     127/45  (56  S.  E.  74). 

dictments.     125/262   (54   S.   E.   187).  Judge   obliged    to    try   defendant   where 

Constitutional  city  court  must  have  jury  waiver  of  jury  trial.     6  App.  324   (2) 

of    twelve.      114/528    (40  .  S.    E.    798),  (64  S.   E.  1121). 

overruling  66/110,  164;  62/395.  Withdrawn,   waiver   of   indictment   can- 
Jefferson  city  court,  error  to  compel  de-  not  be.     97/404  (1)   (23  S.  E.  822). 
fendant  in,  to  be  tried  by  jury,  under 


ARTICLE  5. 
The  Jury. 


§  790  (aaa).  (§  786.)  Jury  lists,  drawing,  etc.      [The  clerk  of  the 
court  shall  prepare  and  file  in  his  office  a  complete  copy  of  the  traverse-jury 
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list  of  the  superior  court  of  said  county,  as  provided  from  time  to  time  for 
such  superior  court.  From  that  copy,  traverse  jurors  shall  be  drawn  in 
the  following  manner :  The  clerk  shall  write  upon  separate  tickets  the  name 
of  each  traverse  juror,  and  shall  number  the  same  and  place  it  in  a  box  to  be 
prepared  for  that  purpose,  from  which  shall  be  drawn  all  traverse  jurors, 
as  now  required  by  law  in  the  superior  courts.  All  laws  with  reference  to 
the  drawing  of,  selecting,  and  summoning  traverse  and  tales  traverse  jurors 
in  the  superior  courts,  shall  apply  to  the  city  court.  All  laws  regulating  the 
qualifications,  relations,  impaneling,  fining  and  challenging  jurors  in  the 
superior  courts,  shall  apply  to  and  be  observed  in  the  city  court,  except  when 
inconsistent  with  the  provisions  of  this  Article.] 

Acts   1884-5,  p.  475. 

§§   824,   825. 

Statutes    regulating    drawing    of    jurors  impartial    jury,    no    ground    for    chal- 

generally  directory,   and   where   there  lenge  to  array.    5  App.  357  (l)   (63  S. 

is  substantial  compliance,  irregularity,  E.  241),  366  (63  S.  E.  244),  368  (63  S. 

not  affecting  right  to  trial  by  fair  and  E.  224). 

§  790  (bbb).  (§  787.)  Traverse  and  tales  jurors,  and  strikes.  [From 
the  panel  of  twenty-four  traverse  jurors  drawn  and  summoned,  the  judge 
shall  cause  to  be  made  up  two  juries,  which  shall  be  known  as  juries  numbers 
"one"  and  "two,"  and  all  cases  and  issues  to  be  tried  by  jury,  civil  or  crim- 
inal, at  that  term  of  the  court  shall  be  tried  by  one  of  these,  or  by  a  jury 
stricken  from  both,  as  hereinafter  provided.  In  case  from  any  cause  said 
panel  shall  be  reduced  below  twenty-four,  the  judge  shall  have  power  to  fill 
it  by  causing  talesmen  to  be  summoned  instanter.  In  criminal  cases  tried  at 
a  regular  term,  the  defendant  shall  be  entitled  to  seven  peremptory  challenges, 
and  the  State  five,  and  in  all  civil  cases  the  plaintiff  and  defendant  shall 
be  each  entitled  to  six  peremptory  challenges,  and  all  laws  and  rules,  both 
civil  and  criminal,  regulating  the  selection  of  juries  in  the  superior  courts 
shall  apply  to  this  court,  except  where  they  are  inconsistent  with  the  terms  of 
this  Article.] 

Acts  1884-5,  p.  475. 

Cartersville  city  court,  under  Act  creat-  overruling  66/110,  164;  62/395. 

ing,  judge  may  make  up  panels  of  ju-  Disqualified,  where  twelve  of  panel  were, 

rors  and  cause  such  panels  to  be  filled  in   city  court  of   Macon,  judge   could 

in  by  talesmen,  in  same  manner  as  in  order   twelve    tales   jurors    summoned 

superior  court.     116/525   (1)    (42  S.  E.  without   previously   discharging   those 

745)  disqualified.       112/229     (3)     (37    S.     E. 

Constitutional  city  court  must  have  jury  400). 
of    twelve.      114/528    (40  S.    E.  798), 
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Costs,  fines,  and  forfeitures.     New  trials  and  writs  of  error. 

ARTICLE  6. 

Costs,  Fines,  and  Forfeitures. 

§  790  (ccc).  (§  788.)  Disposition  of  fines,  etc.  [On  the  first  Monday 
of  each  month,  or  on  any  day  previous  to  each  first  Monday  he  may  deem 
proper  to  do  so,  the  judge  shall  distribute  the  fines  and  forfeitures  arising 
from  cases  tried  in  the  court,  as  follows:  All  bills  for  insolvent  costs  due 
the  solicitor-general,  the  sheriff,  and  clerk,  shall  be  approved  by  the  judge 
and  entered  upon  the  minutes,  and  shall  be  a  lien  upon  all  the  fines  and  for- 
feitures raised  in  the  court  superior  to  all  other  claims  for  insolvent  costs, 
and  when  the  judge  distributes  such  fines  and  forfeitures,  he  shall  pay  the 
same  to  the  solicitor-general,  the  sheriff,  and  clerk,  pro  rata  on  their  bills 
for  insolvent  costs,  for  fees  in  cases  in  said  court,  and  when  the  bills  are 
fully  paid,  he  shall  order  the  surplus  paid  to  the  treasurer  of  the  county,  who 
shall  place  it  to  the  credit  of  the  fine  and  forfeiture  fund  of  said  county, 
and  it  shall  be  distributed  as  provided  by  law.  If  the  insolvent  cost  bills 
of  the  clerk  and  sheriff  are  not  fully  paid  when  such  distribution  is  made, 
the  bills  shall  be  credited  with  the  amount  appropriated  by  the  order  of  the 
judge,  and  the  balance  shall  be  paid  out  of  the  treasury  of  the  county.  The 
solicitor-general,  clerk  of  the  superior  court,  and  sheriff  shall  share  pro  rata 
in  fines  and  forfeitures  arising  from  cases  transferred  from  the  superior 
court,  before  any  surplus  is  paid  into  the  county  treasury.  When  a  justice, 
or  notary  public  and  ex-officio  justice  of  the  peace,  has  bound  over  an  of- 
fender whose  case  is  transferred,  such  officer,  as  to  his  costs,  shall  share 
upon  the  same  terms  with  the  sheriff,  clerk,  and  solicitor-general,  in  any 
fine  or  forfeiture  arising  in  the  case :  Provided,  however,  that  the  insolvent 
costs  due  the  solicitor-general,  the  sheriff,  and  the  clerk  shall  be  paid  only 
from  moneys  arising  from  fines  and  forfeitures  in  said  court.] 

-Acts  1884-5,  p.  478.     1893,  p.  57. 

Buford  city  court  Act  of  1906  construed   Void  order  to  clerk,  money  paid  under, 
as     to     payment     of    solicitor's    fees.       refunded.    88/456  (14  S".  E.  711). 
131/116   (62  S.   E.  31). 


ARTICLE  7. 

New  Trials  and  Writs  of  Error. 

§  790  (ddd).  (§  789.)  New  trials.  [The  judge  shall  have  power  to 
grant  a  new  trial  in  any  case,  civil  or  criminal,  in  his  court,  upon  the  same 
terms  and  conditions  and  under  the  same  laws  and  regulations  governing  the 
granting  of  new  trials  in  the  superior  courts.    All  rules  of  pleading,  practice 
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Jurisdiction;  authority  of  the  judges. 


and  procedure  governing  motions,  rules  nisi  and  other  proceedings  in  new 
trials  in  the  superior  courts  shall  apply  to  this  court.] 

Acts   1884-5,  p.  477. 

§  790  (eee).  (§  790.)  Writ  of  error.  [This  section  provided  for  direct 
writs  of  error.  It  was  declared  unconstitutional  by  the  Supreme  Court  in  the 
case  of  Western  Union  Telegraph  Company  v.  Jackson,  98/207  (25  S.  E. 
264).] 


See  §  6506,  Civil  Code,  and  notes. 
Certiorari,  review  by:     See  §  5183,  Civil 

Code,  catchword  City  court. 
Constitution:     Under  Art.  6,  par.  5,  §  2 

(§  5836,  Civil  Code  of  1895),  writs  of 

error  do  not  lie  from  city  courts  es- 


tablished by  authority  of  Acts  1890-1, 
p.  16,  as  amended  by  Acts  1892, 
p.  107.  98/202  (25  S.  E.  424),  207 
(25  S.  E.  264);  101/141,  144  (28  S.  E. 
640).     See  §  6506,  Civil  Code. 


The  Superior  Court — Its  Officers  and  Juries. 


ARTICLE  1. 

Jurisdiction  of  the  Court,  and  Authority  of  the  Judges. 

§  791.  (§  791.)  Jurisdiction  of  superior  courts.    The  superior  courts 
have  authority — 
Cobb,   1135. 

1.  To  exercise  original,  exclusive,  or  concurrent  jurisdiction  (as  the  case 
may  be)  of  all  causes,  both  civil  and  criminal,  granted  to  them  by  the  Consti- 
tution and  laws. 

§  4849  (l),  C.  C. 


City  court  act  providing  that  persons 
charged  with  misdemeanors  before 
magistrate  shall  be  bound  over  to  city 
court,  not  divest  superior  court  of 
jurisdiction  or  prevent  grand  jury 
from  investigating  charge  for  which 
warrant  previously  sued  out  before 
magistrate.  9  App.  397  (2)  (71  S.  E. 
594). 


Misdemeanors,  superior  courts  have 
jurisdiction  of,  but  not  exclusive  juris- 
diction, and  it  is  competent  for  legis- 
lature to  confer  concurrent  jurisdic- 
tion on  city  or  county,  or  other  courts, 
but  legislature  is  not  authorized  to 
deny  jurisdiction  to  superior  courts 
altogether.     53/236;  see  36/87;  41/589. 


2.  They  have  exclusive  jurisdiction  in  criminal  cases  where  the  offender 
is  subjected  to  loss  of  life,  or  confinement  in  the 'penitentiary. 
Const.,  Art.  6,  §  4,  par.  1  (§  6510,  C.  C). 


City  court,  on  trial  of  accusation  in,  for 
riot,  evidence  showing  defendants,  if 
guilty  of  anything,  were  guilty  of  as- 
sault  to   murder,   or   shooting   at   an- 


other, court  was  without  jurisdiction, 
and  motion  for  new  trial  should  have 
been  granted,  and  defendants  held  to 
await  action  by  grand  jury.  1  App.  195 
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(57    S.    E.    938).      Offense    of   larceny  neglect  of  duty  is  not  exactly  criminal 

from  house  of  goods  exceeding  $50  in  case,  but  is  closely  analogous.    40/680, 

value  is  felony,  and  is  not  within  juris-  689.     State     has    right    to    prosecute 

diction   of  city  court.     126/587   (55   S.  writ   of   error   to   decisions   respecting 

E-  478).  bonds,    recognizances,    and    all   other 

Criminal  cases,  denned.    4/509,  explained  matters,    not   strictly   of   criminal   na- 

109/166,  169   (34  S.   E.  322).     Proceed-  ture.     24/420    (l). 
ing    against    road    commissioners    for 

§  792.  (§  792.)  Judges  may  grant  writs  of  certiorari,  supersedeas, 
hear  motions,  etc.    The  judges  of  the  superior  courts  have  authority 

1.  To  grant  for  their  respective  circuits  writs  of  certiorari,  supersedeas, 
quo  warranto,  mandamus,  haberr-    -rpus,  and  bails  in  actions  ex  delicto. 

§  4850  (l),  C.  C. 

See  notes  to  §  4850  (1),  Civil  Code. 

4.  TJp  hear  and  determine  questions  arising  upon  writs  of  habeas  corpus  or 
bail,  when  properly  brought  before  them ;  all  motions  to  grant,  revive,  or  dis- 
solve injunctions,  to  give  new  security  or  lessen  the  amount  of  bail;  and  to 
perform  any  and  all  other  acts  required  of  them  at  chambers. 

Cobb,  1135. 

§§  310,  957,  1293.     §  4850  (4),  C.  C. 

The   subsections   of   this   section    are  numbered  as  in  the  Penal  Codes  of 

1895  and  1910. 

5.  To  administer  oaths,  and  to  exercise  all  other  powers  necessarily  apper- 
taining to  their  jurisdiction,  or  which  may  be  granted  them  by  law. 

§   4850   (6),   C.   C. 

§  792  (a).    Certiorari  on  ground  that  venue  and  time  not  proved. 

[Xo  judge  of  the  superior  courts  shall  grant  the  writ  of  certiorari  or  sustain 
such  writ  in  a  criminal  or  quasi  criminal  case  on  the  ground  that  the  venue 
was  not  proved  in  the  trial  court,  or  that  the  time  of  the  commission  of  the 
Dffense  was  not  proved,  unless  there  is  a  distinct  allegation  in  the  petition 
tor  the  writ  of  failure  to  prove  the  venue  or  time,  and  an  assignment  of  er- 
ror as  to  such  matters.] 

Acts    1911,   p.  149. 

§§  29,  1101  (a).    §  5199  (a),  C.  C. 


ARTICLE  2. 

Sessions  and  Adjournments. 

§  793.  (§  793.)  Sessions  and  adjournments.  Said  judges  shall  hold 
the  superior  courts  of  each  circuit  at  the  county  site  and  courthouse  (if  any) 
t'f  each  county,  or  other  place  therein  designated  by  law,  not  less  than  twice 
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each  year,  at  such  times  as  are  prescribed  by  the  General  Assembly.  The 
judge  may,  in  term  time,  adjourn  the  court  to  such  time  as  he  may  think  fit. 
The  judges  shall  adjourn  the  regular  and  adjourned  terms  at  least  five  days 
before  the  commencement  of  the  next  regular  term. 

Const.,  Art.  6,  §  4,  par.  8  (§  6517,  C.  C).    Acts  1902,  p.  54. 

§  796.     §§  4871,  4875,  4877,   C.   C. 

• 

See  §  4871  et  seq.,  Civil  Code.  or  week.    26/275  (1). 

Demurrer,  not  ground  of,  that  court  il-  Unfinished  case,  may  be  continued  from 

legally  held;  defense  should  be  set  up  Saturday     night     until    the    following 

by  properly   verified    plea.     71/96.  Monday,  though  the  next  week  be  the 

Intervening   week   between    fixed   dates,  time  for  court  in  another  county  of  the 

court  may  be  held  during.     31/411.  same   circuit.     61/183. 
Judge  may  adjourn  court  to  future  day 

§  794.  (§  794.)  Adjournment  by  clerk  from  day  to  day.  In  case  of 
unavoidable  accidents,  whereby  the  superior  court  in  any  county  shall  not  be 
held  at  the  time  appointed  for  holding  it,  the  clerk  of  such  court  shall  adjourn 
it  from  day  to  day,  not  exceeding  two  days ;  and  unless  the  presiding  judge 
shall  order  to  the  contrary  within  the  two  days,  the  clerk  shall  then  adjourn 
said  court  to  the  next  term. 

Cobb,  459. 

§  4873,  C.  C. 

Unavoidable  accident,  if  judge's  absence       from  day  to  day.    74/602. 
not   caused   by,   clerk   cannot   adjourn 

§  795.  (§  795.)  Adjournment  by  clerk  on  judge's  order.  When  the 
clerk  of  the  superior  court  is  informed  by  the  presiding  judge  that  it  is  not 
possible  for  him  to  attend  the  regular  term  of  said  court,  from  sickness  of 
himself  or  his  family,  or  other  unavoidable  cause,  which  shall  be  expressed 
in  the  order  of  adjournment,  the  clerk  shall  adjourn  the  court  to  such  time 
as  the  judge  may  direct,  and  shall  advertise  the  same  at  the  courthouse  of  the 
county  in  which  the  court  is  to  be  held,  and  one  or  more  times  in  a  public 
gazette.  No  superior  court  shall  be  adjourned  by  the  judge  in  vacation,  ex- 
cept for  the  causes  above  stated. 

Cobb,  401. 

§  4874,  C.  C. 

Applied.     50/481;  74/769.  61/183. 

Advertising,    provisions    for,    directory,  Unavoidable  cause,  visitation   of  Provi- 

and  court  may  be  held  at  time  fixed  dence,  such  as  tornado,  or  sickness  of 

in  order.     34/348.  wife.  is.     74/769. 

Conflict  in  two  courts  in   same  circuit,  Vacation,    court    can    be    adjourned    in, 

in  case  of,  judge  may  adjourn  one  by  only  for   statutory  cause.     39/718. 

order  to  the  clerk.     63/791.     And  see 

§  796.  (§  796.)    Special  terms  for  either  civil  or  criminal  business. 

The  judges  of  the  superior  courts  may,  in  their"  discretion,  hold  adjourned 
terms  of  said  courts  in  every  county  within  their  respective  circuits,  when  the 
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business  requires  it  to  close  the  dockets,  and  may,  in  the  exercise  of  a  sound 
discretion,  cause  new  juries  to  be  drawn  for  the  same,  or  order  the  juries 
drawn  for  the  regular  term  to  give  their  attendance  upon  such  adjourned 
terms;  and  such  judges  are  authorized  to  hold  special  terms  of  said  courts 
for  the  trial  of  criminals,  or  for  the  disposition  of  civil  business,  either  or 
both,  in  any  county  of  their  circuits,  at  discretion,  and  to  compel  the  attend- 
ance of  grand  or  petit  jurors,  either  of  a  previous  term,  or  to  draw  new  ju- 
rors for  the  same,  according  to  the  laws  now  in  f  prce. 

Acts  1861,  p.  56.     1890-1,  p.  74. 
§  793.     §  4876,  C.  C. 

Another    circuit,    judge    of,    may    hold  1903,   which    declares   juror   who   has 

special  term  called  by  regular  judge.  served    at    session    ineligible    at    suc- 

63/388.  ceeding     term,    does     not    disqualify 

Any   business    properly    coming    before  jurors  of  previous  regular  term  from 

court,  may  be  disposed  of  at  special  serving   at    special    term.     126/86    (3) 

term.     102/365  (1)   (30  S.  E.  903).  (54  S.  E.  815);  see  138/465,  467  (75  S. 

Continued,    case    which   is,    at    regular  E.  594).     See  §§  824,  825. 

term,   may   be   tried   at   special   term.  Length    of     adjourned     term    not    pre- 

47/229.  scribed;  may  continue  as  long  as  may 

Demand  for  trial  made  at  regular  term,  be  necessary.     91/136  (17  S.  E.  99). 
failure  to  try  accused  at  special  term  Power  and  jurisdiction   of  court  at  ad- 
following,   not   entitle   him   to  acquit-  journed     term     full     and     complete, 
tal.     115/578   (41  S.  E.  987).  51/495. 

Jury,  this  section  regulates  drawing  of,  Review    judgment    rendered    at    special 

for     adjourned     and     special     terms.  term,   court   cannot,   at   regular  term. 

54/371;   70/765.     Jury   drawn   at   regu-  61/642. 

lar  term  for  adjourned   term  may  be  Vacation,  special  term  may  be  called  in, 

held    second    week.      54/371.      Act    of  97/206  (22  S.  E.  974). 


ARTICLE  3. 
The  Clerks. 


§  797.  (§  797.)  To  keep  dockets.  It  is  the  duty  of  the  clerks  to  keep 
a  subpcena  docket  for  criminal  cases,  which  shall  show  the  name  of  the  per- 
son for  whom  subpcena  issued,  its  date,  at  whose  instance  it  was  issued,  and 
to  whom  delivered.  And  he  shall  keep  a  trial  docket  of  criminal  cases,  show- 
ing the  names  of  the  parties,  their  attorneys,  and  the  character  of  each  case 
in  the  order  in  which  they  were  returned  to  court;  also  a  docket  of  criminal 
cases,  to  be  known  as  the  dead  docket,  to  which  cases  shall  be  transferred,  at 
the  discretion  of  the  presiding  judge,  and  which  shall  only  be  called  at  his 
pleasure.  When  a  case  is  thus  transferred,  all  witnesses  who  may  have  been 
subpcenaed  therein  shall  be  released  from  further  attendance  until  resub- 
pcenaed. 

Acts   1882-3,  p.  55.     1876,  pp.  99,  100. 
§   4891,    C.   C. 
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ARTICLE  4. 

Solicitors  -  General. 

§  798.  (§  798.)     Special  duties.     Their  duties  within  their  respective 
circuits  are: 
§  4926,  C.  C. 

1.  To  attend  each  session  of  the  superior  courts,  regular  or  adjourned,  un- 
less excused  by  the  judge  thereof,  and  remain  until  the  business  of  the  State 
is  disposed  of. 

2.  To  attend  on  the  grand  juries,  advise  them  in  relation  to  matters  of 
law,  and  swear  and  examine  witnesses  before  them. 

3.  To  administer  the  oaths  the  laws  require,  to  the  grand  and  petit  jurors, 
to  the  bailiffs,  or  other  officers  of  court,  and  otherwise  to  aid  the  presiding 
judge  in  organizing  the  courts  as  he  may  require. 


Bailiff  of  grand  jury  need  not  be  sworn 
in  open  court  and  the  fact  entered  on 


the   minutes.     2   App.   632    (2)    (58    S. 
E.    1066). 


4.  To  draw  up  all  indictments  or  presentments,  when  requested  by  the 
grand  jury,  and  to  prosecute  all  indictable  offenses. 

Cobb,  574. 


Disqualification:  Solicitor-general  hav- 
ing instituted  prosecution  against  de- 
fendant, public  policy  forbids  that  he 
should  be  allowed,  after  expiration  of 
his  term,  to  represent  defendant  on 
his  trial  for  the  offense.  11/47.  He 
is  also  disqualified  to  represent  such 
defendant  in  civil  case  against  prose- 
cutor, growing  out  of  criminal  trans- 
action   for   which    he    prosecuted    de- 


fendant during  his  term  of  office. 
93/823  (1)  (20  S.  E.  762). 
Pro  tempore:  That  the  ordinary  of  the 
county  acted  as  solicitor  pro  tempore 
in  drawing  and  signing  indictment,  is 
not  good  ground  for  a  plea  in  abate- 
ment; neither  is  it  that  such  solicitor 
pro  tempore  was  the  employed  counsel 
for  the  prosecution  of  the  case.  69/11, 
12   (5-d). 


5.  To  prosecute  or  defend  any  civil  action  in  the  prosecution  or  defense  of 
which  the  State  is  interested,  unless  otherwise  specially  provided  for. 

6.  To  represent  the  State  in  all  cases  in  the  superior  courts  of  his  circuit, 
and  in  all  cases  taken  up  from  his  circuit  to  the  Supreme  Court,  and  to  per- 
form such  other  services  as  shall  be  required  of  him  by  law. 

Const.,  Art.  6,  §  11,  par.  2  (§  6531,  C.  C). 


City  court  from  which  writ  of  error 
lies,  where  Act  establishing,  creates 
office  of  solicitor  and  provides  that  he 
represent  State  in  that  court,  it  is  his 
duty  to  represent  State  in  Supreme 
Court  in  cases  brought  from  city 
court.     113/934  (39  S.  E.  324). 

County  court,  refusal  to  sanction  cer- 
tiorari from,  assigned  as  error,  solici- 
tor-general of  circuit  entitled  to  rep- 
resent case  in  Supreme  Court.    49/172. 


Municipal  corporation  in  circuit,  solici- 
tor-general not  required  to  represent, 
though  case  be  quasi-criminal.  3  App. 
654  (1)  (60  S.  E.  337);  and  see  4  App. 
514  (5)   (61  S.  E.  923). 

Prosecutor,  that  solicitor  was,  before 
grand  jury,  not  ground  for  new  trial, 
no  exception  having  been  previously 
taken;  in  such  case  a  solicitor  pro 
tern,  should  have  been  appointed. 
97/452  (1)  (25  S.  E.  341). 
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7.  To  collect  all  moneys  arising  from  fines  and  forfeited  recognizances,  all 
costs  on  criminal  cases  when  paid  into  court  before  judgment,  and  not  other- 
wise ;  and  at  the  fall  term  of  each  court,  every  year,  to  settle  with  the  county 
treasurer,  and  pay  over  to  him  all  moneys  due  him  according  to  law,  after  a 
fair  and  full  settlement. 

Cobb,  1027. 

Balance  of  fund  arising  from  fines  and  Rule  against  solicitor  to  require  him  to 

forfeitures,    after    all    insolvent    costs  pay,  out  of  fine  collected,  witness  fees 

paid,  not  required  to  be  paid  into  the  paid  by  county,  prematurely  brought, 

treasury     until     fall     term    of    court.  when     brought    before    close    of    fall 

115/195    (41   S.   E.   699).  term  of  court.     127/141  (56  S.  E.  106). 

8.  To  settle  at  the  same  time  with  the  preceding  solicitor,  and  pay  over  to 
him  any  moneys  collected  to  which  he  may  be  entitled,  and  to  render  to  him, 
whenever  required  by  him,  a  just  statement  of  the  condition  of  his  interests. 

Former  solicitor,  not  immediate  prede-  on  orders  for  insolvent  costs  allowed 

cessor,    not   rule    present    solicitor    to  first   solicitor   during  his   term   of  of- 

compel  him  to  pay  former  excess  from  fice.     115/459  (1,  2)   (41  S.  E.  601). 
fines  and  forfeitures  in  latter's  hands, 

11.  To  perform  such  other  duties  as  are  or  may  be  required  by  law,  or 
which  necessarily  appertain  to  their  office. 
The  subsections   here  are  numbered  as  in  the  Penal  Codes  of  1895  and  1910. 

§  798  (a).  Duty  to  represent  State  in  certain  cases  transferred  to 
United  States  Courts.    [Whenever  any  person  claiming  to  be  an  officer  of 
the  United  States,  who  has  been  indicted  in  any  of  the  courts  of  this  State 
for  a  violation  of  the  laws  of  this  State,  has  such  indictments  transferred  by 
writ  of  habeas  corpus  cum  causa,  under  and  by  virtue  of  section  six  hun- 
dred and  forty-three  of  the  Revised  Statutes  of  the  United  States,  it  shall 
be  the  duty  of  the  solicitor-general  of  the  circuit  from  which  the  case  was 
removed,  in  association  with  the  attorney-general  of  this  State,  to  appear  for 
the  State  of  Georgia  in  every  such  case  so  transferred  and  to  represent  the 
State  as  her  prosecuting  officer,  and  to  see  to  it  that  all  such  cases  are  tried  or 
disposed  of  in  accordance  with  the  laws  of  the  United  States  made  and  pro- 
vided in  such  cases.] 

Acts    1882-3,  p.  93. 

See   note  to  following  section. 

§  798  (b).  Report  to  Governor.  F«e.  [The  said  solicitor-general 
shall  submit  to  his  Excellency  the  Governor  in  each  year,  on  or  before  the 
meeting  of  the  General  Assembly,  a  complete  statement  of  all  such  cases  so 
represented  by  him,  and  the  disposition  made  of  the  same,  as  well  as  of  the 
status  of  such  cases  as  may  be  then  pending,  and  said  solicitor-general  shall 
receive  for  compensation  the  same  fees  allowed  a  solicitor-general  in  the 
Supreme  Court  of  the  State  in  each  case  tried  in  said  United  States  Courts 
or  on  his  motion  remanded  to  the  State  court  from  which  he  came  for  trial, 
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which  fees  shall  be  paid  by  the  State  treasurer  on  the  warrant  of  the  Gov- 
ernor.] 

Acts  1882-3,  p.  98. 

§  1126. 

The   two   sections    above   have   never  been  found  why  the  Act  should  not 
before  been  codified.    The  Act  from  have  been  codified,  and  as  it  is  ap- 
which  they  are  taken  was  referred  parently  still  of  force,  it  has  been  in- 
to in  a  note  to  section  798  of  the  serted  here. 
Penal  Code  of  1895.    No  reason  has 

§  799.  (§  799.)  May  be  ruled  as  attorneys  at  law.  If  a  solicitor- 
general  fails  to  comply  with  the  provisions  of  [  §  798  ] ,  he  is  liable  to 
rule  as  attorneys  at  law  are,  with  all  the  penalties  and  remedies;  and  on 
failure  to  comply  with  the  terms  of  a  rule  absolute,  within  twenty  days  from 
the  time  it  becomes  final,  it  shall  be  a  ground  of  impeachment 

§  4927,  C.  C. 

Cited.     115/459,  461   (41  S.  E.  601). 

§  800.  (§  800.)  Failure  to  attend  on  courts.  If  he  fails  to  attend  on 
the  courts  of  his  circuit  as  required,  he  is  liable  to  be  fined  for  each  failure 
fifty  dollars,  to  be  retained  out  of  his  salary. 

§  4928,  C.  C. 

§  801.  (§  801.)  May  nolle  pros,  indictments.  He  has  authority,  on 
the  terms  prescribed  by  law,  to  enter  a  nolle  prosequi  on  indictments. 

§§  982,   1127. 
See  notes  to.§  982. 

§  802.  (§  802.)    How  proceeded  against  for  exacting  illegal  costs. 

If  the  grand  jury  present  the  solicitor  for  having  received  more  than  his  law- 
ful costs,  he  shall  be  disqualified  from  further  discharging  his  official  duties 
-until  a  trial  shall  be  had  upon  an  indictment,  and  if  the  trial  results  in  a  con- 
viction, he  shall  be  fined  and  imprisoned  at  the  discretion  of  the  court;  and 
it  is  also  a  ground  of  impeachment.  The  disqualification  continues  until  the 
adjournment  of  the  next  session  of  the  General  Assembly. 
§  305. 

§  803.  (§  803.)  Clerk  to  notify  the  Governor.  It  shall  be  the  duty  of 
the  clerk  of  said  court  to  certify  immediately  such  proceedings  to  the  Gov- 
ernor. 

§  804.  (§  804.)  Taking  money,   etc.,  to  influence  grand  jury.     If 

they  take  or  agree  to  take,  from  any  person,  money  or  any  other  valuable 
thing,  the  consideration  whereof  is  a  promise  or  undertaking  to  procure,  or 
to  try  to  procure,  a  finding  by  the  grand  jury  of  "a  bill"  or  "no  bill"  upon  an 
indictment,  or  to  make  or  not  to  make  a  presentment,  or  to  prolong  or  pro- 
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crastinate  a  State  case,  or  an  arrest,  or  to  advise  it  done,  or  how  it  may  be  done, 
the  penalty  and  the  proceedings  are  the  same  as  in  the  two  preceding  sections. 

Acts   1876,  p.  29. 

§  805.  (§  805.)  When  the  court  may  supply  his  place.  When  a  so- 
licitor is  absent,  or  indisposed,  or  disqualified  from  interest  or  relationship 
to  engage  in  a  prosecution,  the  presiding  judge  must  appoint  a  competent  at- 
torney of  the  circuit  to  act  in  his  place,  or  he  may  command  the  services  of 
the  solicitor  of  any  other  circuit  accessible,  or  he  may  make  a  requisition  on 
the  Governor  for  the  attorney-general,  as  the  emergency  in  his  discretion 
may  require. 

Cobb,  574. 

§   4929,    C.   C. 


Interest:  That  the  ordinary  of  the 
county  acted  as  solicitor  pro  tempore 
in  drawing  and  signing  an  indictment, 
is  not  good  ground  for  a  plea  in  abate- 
ment; neither  is  it  that  such  solicitor 
pro  tempore  was  the  employed  coun- 
sel for  the  prosecution  of  the  case. 
69/11,  12  (5-d). 

Notice  to  attorney  who,  as  solicitor  pro 
tern.,  represented  State  in  city  court, 
of  sanction  of  writ  of  certiorari,  is 
not  sufficient.  Notice  must  be  served 
upon  solicitor-general  of  circuit. 
90/450  (16  S.  E.  96). 

Propriety  of  appointing  solicitor  pro 
tern.,  in  consequence  of  interest  of  so- 
licitor-general, is  largely  in  discretion 
of  court;  court  may  appoint  practicing 
lawyer  of  circuit  who  does  not  reside 
therein.     41/507   (2). 

Prosecutor,  that  solicitor-general  was, 
and  appeared  before  grand  jury  not 
only  as  such  but  also  in  official  capac- 
ity, is  not,  after  conviction,  cause  for 
new  trial,  no  exception  to  indictment 
on  that  ground  having  been  previously 
taken.  In  such  case,  however,  solic- 
itor pro  tern,  should  have  been  ap- 
pointed  before   indictment   was   acted 


upon  by  grand  jury.  97/452  (1)  (25 
S.  E.  341). 

Relationship:  In  response  to  a  scire 
facias  to  forfeit  a  criminal  bond  it 
furnished  no  good  ground  of  defense 
to  allege  that  the  solicitor-general 
who  prepared  the  indictment  and  pre- 
sented it  to  the  grand  jury,  and 
signed  it  in  his  official  capacity,  was 
a  second  cousin  of  the  accused  (the 
principal  in  the  bond);  nor  that  the 
successor  of  such  solicitor-general, 
who  took  the  forfeiture  nisi,  was  also 
related  by  affinity  within  the  fourth 
degree  to  the  accused,  both  being  out 
of  office  and  a  new  solictor  acting 
when  the  case  was  heard.  125/760  (54 
S.   E.  685). 

Sickness  or  other  malady,  bodily  or 
mental,  preventing  solicitor-general 
from  prosecuting,  court  may  appoint 
some  suitable  person  in  his  place. 
22/211  (5);  see  90/450,  451  (16  S.  E. 
96). 

Sworn:  On  trial  for  murder,  not  error 
for  court  to  refuse  to  require  lawyer 
employed  to  prosecute  accused  and 
conduct  case  for  State  to  be  spe- 
cially sworn.    138/818  (4)  (76  S.  E.  369). 


§  806.  (§  806.)  Attorney  acting  as  solicitor,  entitled  to  same  fe6s. 
An  attorney  acting  as  such  solicitor  is  subject  to  all  the  laws  governing  so- 
licitors-general ;  he  is  entitled  to  the  same  fees  for  what  he  does,  and  incurs 
the  same  penalties  in  the  discharge  of  his  duties. 

§  807.  (§  807.)  Proceedings  when  solicitor  is  prosecuted.  When 
any  person  makes  affidavit,  before  the  court  or  grand  jury,  that  in  his  judg- 
ment ihe  solicitor-general  is  guilty  of  an  indictable  offense,  and  that  he  de- 

6  Ga  Code— 29 
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sires  to  prosecute  him,  or  the  grand  jury  may  present  him  for  such  an  offense, 
it  is  the  duty  of  the  court  instanter  to  appoint  some  competent  attorney  at 
law  to  draw  a  bill  of  indictment,  and,  when. there  is  a  true  bill  found  or  pre- 
sentment made,  to  put  the  solicitor  under  recognizance  or  in  prison,  accord- 
ing to  the  offense,  until  the  appearance  of  the  proper  prosecuting  officer. 


ARTICLE  5. 

Special  Criminal  Bailiffs. 

§  808.  (§  808.)  Appointment  and  removal.  In  each  county  having 
more  than  twenty  thousand  inhabitants,  the  solicitor -general  of  the  superior, 
city,  and  county  courts  shall  each  be  entitled  to  a  special  criminal  bailiff,  to 
be  appointed  by  such  solicitor-general  with  the  approval  of  the  judge  of  the 
court,  and  to  be  subject  to  removal  by  such  judge  and  solicitor-general  for 
misconduct  in  office,  or  other  sufficient  cause,  to  be  judged  of  by  them. 

Acts   1890-1,  p.  223. 

§  809.  (§  809.)  Duties.  Such  special  criminal  bailiffs  shall  prepare  all 
criminal  business  pending  in  the  courts  for  which  they  were  appointed,  re- 
spectively, for  trial,  by  arresting  defendants,  summoning  witnesses,  and  serv- 
ing attachments  on  witnesses,  and  performing  such  other  duties,  in  connec- 
tion with  the  criminal  business  of  the  courts  in  which  they  are  serving,  as 
may  be  directed  by  the  presiding  judges  and  solicitors-general  of  said  courts. 

Acts  1S90-1,  p.  223. 


ARTICLE  6. 
Stenographic  Reporter. 

§  810.  (§  810.)  Reporters.  The  judges  of  the  superior  courts  shall 
have  power  to  appoint,  and  at  pleasure,  remove,  a  reporter  or  stenographic 
reporter  for  the  courts  of  their  respective  circuits.  Such  reporter,  before 
entering  on  the  duties  of  his  office,  shall  be  duly  sworn,  in  open  court,  faith- 
fully to  perform  all  the  duties  required  of  him  by  law;  and  it  shall  be  his 
duty  to  attend  all  courts  in  the  circuit  for  which  he  is  appointed,  and,  when 
directed  by  the  judge,  to  exactly  and  truly  record  or  take  stenographic  notes 
of  the  testimony  and  proceedings  in  the  case  tried,  except  the  arguments  of 
counsel. 

Acts  1876,  p.  133. 

§3  1007,  1131.  §  4984,  C.  C. 
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Testimony  as  to  which  jurors  disagree, 
stenographer  may  be  required  to  read. 
122/169  (1)  (50  S.  E.  53).  Report  of 
stenographer  in  another  case,  proved 
by  him  to  be  correct,  admissible  to 
show  what  witness  swore.  87/622  (2) 
(13  S.  E.  552).  It  is  not  incumbent 
upon  judge  to  require  reporter  to  re- 


main in  attendance  until  the  end  of  a 
trial,  in  order  that,  in  case  of  disputes 
between  counsel  as  to  what  the  evi- 
dence was,  a  party  may  not  be  "de- 
prived of  the  privilege  of  referring  to 
the  official  report  of  the  case  to  re- 
fresh the  recollection  of  the  jury." 
101/803  (6)   (29  S.  E.  127). 


ARTICLE  7. 

The  Grand  Jury. 

§  811.  (§  811.)  Qualification  of  grand  jurors.  AH  male  citizens  of 
this  State,  above  the  age  of  twenty-one  years,  being  neither  idiots,  lunatics, 
nor  insane,  who  have  resided  in  the  county  for  six  months  preceding  the  time 
of  serving,  and  who  are  the  most  experienced,  intelligent,  and  upright  per- 
sons, as  hereinafter  provided,  are  qualified  and  liable  to  serve  as  grand  ju- 
rors, unless  exempted  by  law:  Provided,  however,  that  county  commis- 
sioners, tax  receivers,  tax  collectors,  members  of  the  county  board  of  educa- 
tion, county  school  commissioners,  ordinaries,  and  county  treasurers  shall  be 
incompetent  to  serve  as  grand  jurors  during  their  respective  terms  of  office. 

Const,  Art.  6,  §  18,  par.  2  (§  6546,  C.  C).     Acts  1887,  p.  53. 


Age:    Person  over  60  years  of  age  is  not 
disqualified;  exemption  accorded  such 
person    is    a    privilege,     not    a     bar. 
75/258,  747;   76/551. 
Challenge  of  grand  juror  for  disqualifi- 
cation    propter     defectum     must     be 
made    before    the    finding    of    the    in- 
dictment, unless  defendant  had  no  no- 
tice or  no  opportunity.     125/777  (2.  3) 
(54  S.  E.  751);  and  see  123/167  (2)  (51 
S.   E.  305);  120/844  (5)   (48  S.  E.  317); 
135/391  (69  S.  E.  173).     Alter  verdict, 
necessary    for    accused    to    show   that 
he  did  not  have  opportunity  to  object 
before  indictment  round.     125/777  (4) 
(54  S.  E.  751);  and  see  90/372  (3)   (16 
S.     E.     945);     110/249    (34    S.   E.  204); 
121/591   (2)    (49  S.   E.  781).     Commit- 
ment   to   await   action   of   grand  jury 
sufficient  notice.    125/777  (5)  (54  S.  E. 
751);  and  see  78/174  (1)  (3  S.  E.  G98); 
93/309    (1)    (20  S.   E.  329).     A  special 
plea,    made  on  arraignment,   that  one 
of  the  grand  jurors  who  found  the  in- 
dictment or   special  presentment  was 
an    alien,   is   good.     53/73    (2).     Fact 
that    member    of    grand    jury    was    a 


member  of  coroner's  jury  in  same  case 
is  ground  for  disqualification  propter 
affectum  and  is  not  good  as  ground 
for  plea  in  abatement.  66/509  (6); 
69/705  (1).  The  forming  and  express- 
ing of  an  opinion  iz.  likewise  such  a 
disqualification.  69/11  (5-c);  Id.  705 
(1-b).  Relationship  of  the  grand  juror 
to  the  prosecutor  is  a  disqualification 
which  must  be  raised  before  the  find- 
ing of  the  indictment.  90/347  (3)  (16 
S.  E.  945);  7  App.  115  (66  S.  E.  390); 
10  App.  109  (1)  (72  S.  E.  951).  That 
prosecutor  was  himself  a  member  of 
the  grand  jury  which  found  the  bill 
is  not  good  in  arrest.  62/179;  103/552 
(29  S.  E.  423).  Relationship  of  grand 
juror  to  prosecutor  not  raised  by  de- 
murrer to  indictment;  motion  to 
quash  or  plea  proper.  106/119  (1)  (32 
S.  E.  23),  226  (2)  (32  S.  E.  140).  Even 
plea  not  good.  110/249  (1)  (34  S.  E. 
204). 

Constitution  of  1877  made  no  change 
in  qualifications  until  legislation  was 
had  thereunder.    62/368. 

Coroner's  jury,  that   grand  jurors   who 
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found  indictment  had  served  on,  not 
good  in  abatement  or  for  new  trial. 
66/508;  69/12,  705. 

Discretion  in  determining  who  are  the 
most  experienced,  intelligent  and  up- 
right persons,  commissioners  have; 
the  selection  of  persons  qualified  to 
act  as  jurors  is  intrusted  exclusively 
to  a  board  of  commissioners.  69/224 
(3);  67/460;  124/31   (1)    (52  S.  E.  l). 

Non-resident,  objection  that  grand  juror 
is,  is  challenge  propter  defectum  and 
must  be  made  before  verdict.  135/291 
(1)  (69  S.  E.  173);  see  121/590,  591  (2) 
(49  S.  E.  678);  123/167  (2)  (51  S.  E. 
305).  It  is  a  good  special  plea  to  an 
indictment,  if  made  on  arraignment, 
that  one   of  grand  jurors  who  found 


the  indictment  or  special  presentment, 
was  an  alien  and  not  qualified  to  sit 
as  a  grand  juryman.     53/73   (2). 

Officers  named  are  disqualified  propter 
defectum  and  must  be  challenged  be- 
fore indictment  found,  if  there  is  op- 
portunity. 125/777  (2,  3)  (54  S.  E. 
751). 

Race,  color,  or  previous  condition  of 
servitude,  law  makes  no  discrimina- 
tion on  account  of.     69/224  (3-a). 

Relationship:     See  Challenge. 

Residence  in  another  county  not  hav- 
ing been  established,  though  grand 
juror  moving  at  time  of  service,  does 
not  disqualify.  1  App.  143  (1)  (57  S. 
E.  912). 


§  812.  (§  812.)    Number  of  grand  jurors.     A  grand  jury  shall  consist 
of  not  less  than  eighteen  nor  more  than  twenty-three  persons. 

Cobb,  547.     Acts  1869,  p.  140. 


Excusing  juror  without  legal  reason 
probably  not  give  accused  ground  for 
new  trial  when  eighteen  jurors  are 
left  and  return  the  indictment.  8  App. 
129    (23)    (68   S.    E.   849). 

Same  name  occurring  twice  on  indict- 
ment not  raise  presumption  that  same 
person  referred  to.  97/216  (1)  (22  S. 
E.  824).  Motion  in  arrest  in  such 
case  cannot  be  aided  by  proof  that 
there  were  in  fact  but  seventeen  grand 
jurors;  such  motion  must  be  based 
upon  defects  appearing  on  face  of 
record.     Id.,  (2). 

Signature  of  foreman  following  the 
words,  "a  true  bill,"  being  defective, 
in  that  the  last  syllable  of  the  name 
was  omitted,  this  was  not  ground 
for  a  plea  in  abatement  based  upon 
the  allegation  that  there  was  no  valid 
indictment  against  the  defendant, 
indictment  showing  on  its  face  that  it 


was  found  by  the  requisite  number  of 
grand  jurors.  11  App.  407  (1)  (75  S. 
E.  507). 
Substitution:  Plea  in  abatement  on 
ground  that  grand  jury  was  not  le- 
gally organized  was  properly  over- 
ruled, where  it  appeared  that  the  first 
23  persons  who  answered  to  their 
names  on  the  list  of  those  summoned 
for  grand  jury  service  were  impaneled 
as  the  grand  jury  and  instructed  to 
retire  and  elect  a  foreman,  and,  pend- 
ing their  return,  the  court's  attention 
was  called  to  the  appearance  of  an- 
other juror  who  had  not  answered  to 
his  name  and  the  court,  upon  the  re- 
turn of  the  jury,  removed  one  who 
was  lower  on  the  list  than  the  one 
who  had  come  in  and  installed  the  lat- 
ter and  instructed  the  jury  to  retire 
and  elect  another  foreman.  137/523 
(1)   (73  S.  E.  826). 


§  813.  (§  813.)  Jury  commissioners.  There  shall  be  a  board  of  jury 
commissioners,  composed  of  six  discreet  persons,  who  are  not  practicing  at- 
torneys at  law  nor  county  officers,  who  shall  hold  their  appointment  for  six 
years,  and  who  shall  be  appointed  by  the  judge  of  the  superior  court.  On 
the  first  appointment  two  shall  be  appointed  for  two  years,  two  for  four 
years,  and  two  for  six  years,  and  their  successors  shall  be  appointed  for  six 
years.  The  judge  shall  have  the  right  to  remove  said  commissioners  at  any 
time,  in  his  discretion,  for  cause,  and  appoint  a  successor. 

Acts  1878-9,  p.  27.     1887,  p.  52.     1901,  p.  43. 
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County  school  commissioner  not  incom-  jury    commissioner    not    required    be- 

petent.     71/279.  fore  'he   can   be  removed;   the  words, 

Dc  facto  jury  commissioner,  one  is,  who,  "for  cause,"  are  simply  admonitory  to 

though  ineligible,  is  appointed  to  the  judge  that  his  discretion  shall  not  be 

office  and  acts  therein.    124/85  (1)  (52  oppressively  or  capriciously  exercised. 

S.    E.    146).     Jury   commissioners    are  135/765  (1)  (70  S.  E.  644). 

acting  de   facto  if  not  de  jure   when  Non-resident,    challenge    to    array    on 

they   perform    the    functions    of   com-  ground  that  jury  commissioner  is,  de- 

missioners  and  are  recognized  by  an  murrable  if  it  fails  to  set  out  that  his 

order  filling  a  vacancy  in   the   board  office   has  been  judicially  declared  to 

and  by  the  adoption  of  the  list  which  be  vacant.    109/150  (1)  (34  S.  E.  353). 

they  have  prepared  and  filed.     64/374  'Removal:    See  Hearing. 

(2).  Successors,     commissioners     hold    over 

Hearing   on    charges   preferred    against  until  appointment  of.     74/812. 

§  814.  Member  of  board  of  roads  and  revenues  and  county  com- 
missioner ineligible.  No  person,  while  serving  as  a  member  of  the  board 
of  roads  and  revenues,  or  as  county  commissioner,  shall  be  eligible  to  serve  as 
jury  commissioner,  and  the  acts  of  either  as  jury  commissioner  shall  be  il- 
legal and  void. 

Acts  1899,  p.  78. 

§  815.  (§  814.)  Oath  and  duty  of  commissioners.  Jury  commis- 
sioners, before  entering  on  the  discharge  of  their  duties,  shall  take  and  sub- 
scribe before  the  ordinary  of  their  respective  counties,  the  following  oath 
(which  shall  be  entered  on  the  minutes  of  the  court  of  ordinary),  viz. :  "You 
shall  faithfully  and  impartially  discharge  the  duty  of  jury  commissioners  for 

the  county  of  ,  in  accordance  with  the  Constitution  of  this  State,  to 

the  best  of  your  skill  and  knowledge ;  and  the  deliberations  and  counsel  of  the 
jury  commissioners,  while  in  the  discharge  of  their  duties,  you  shall  forever 
keep  secret  and  inviolate,  unless  called  upon  to  give  evidence  thereof  in  some 
court  of  justice  or  other  legal  tribunal  of  this  State.    So  help  you  God." 

Acts  1882-3,  p.   101. 

Subsequent  subscription  of  oath  relates  back.    2  App.  649,  651  (58  S.  E.  1107). 

§  816.  (§  815.)  When  revision  shall  be  made.  Biennially,  or,  if  the 
judge  of  the  superior  court  shall  direct,  triennially,  on  the  first  Monday  in 
August,  or  within  thirty  days  thereafter,  they  shall  revise  the  jury  lists,  as 
provided  in  this  Article;  except  that  in  those  counties  within  whose  limits 
there  is  an  incorporated  town  of  ten  thousand  or  more  inhabitants,  the  revi- 
sion, shall  be  made  annually,  excepting  that  the  judge  in  such  cases  may  also 
order  a  revision  of  the  jury  list  biennially  or  triennially,  in  his  discretion.  In 
determining  the  number  of  inhabitants  of  any  town,  the  last  preceding  census 
of  the  United  States  shall  be  taken  as  an  evidence  of  the  number  of  inhabit- 
ants. 

Acts  1887,  p.  31.     1897,  p.  40.     1899,  p.  44. 

Name  of  grand  juror  not  on  jury  list       not    ground    of    plea    in    abatement. 
at  time  "when  indictment  was  found,"       100/576  (1)   (28  S.  E.  605). 
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§  817.  (§  816.)  Clerk  of  the  board.  The  clerk  of  the  superior  court 
shall  be  the  clerk  of  the  board  of  commissioners,  and  shall  perform  all  the 
clerical  duties  required  by  law.  Before  entering  upon  the  performance  of 
his  duties  as  clerk  of  said  board  he  shall  take  an  oath,  before  the  ordinary,  to 
faithfully  discharge  his  duties  as  required  by  law,  and  that  he  will  never 
divulge  any  of  the  proceedings  and  deliberations  of  the  jury  commissioners, 
unless  compelled  to  testify  thereof  in  some  court  in  this  State. 

Acts  1878-9,  p.  28.     1882-3,  p.  101. 
§  1138. 

§  818.  (§  817.)  Judge  may  order  revision,  when.  On  failure  of  the 
commissioners  of  any  county  to  revise  the  jury  list  as  provided  in  this  Article, 
the  judge  of  the  superior  court  of  such  county,  either  in  term  time  or  at 
chambers,  shall  order  the  revision  made  at  such  time  as  he  may  direct. 

Acts  1878-9,  p.  27. 


Mandamus  is  proper  remedy  for  citi- 
zens and  tax-payers  to  compel  jury 
commissioners  to  make  up  list;  action 
by  the  commissioners  in  palpable  vio- 
lation of  the  law  is  equivalent  to  non- 
action. 139/74  (1),  78  (76  S.  E.  676). 
Facts     upon      which     mandamus     is 


claimed  must  be  positively  alleged; 
evidentiary  facts  alleged  as  sustaining 
a  conclusion  of  the  ultimate  fact,  not 
sufficient  where  such  ultimate  fact  is 
not  a  necessary  deduction  therefrom. 
Id.   (4). 


§  819.  (§  818.)  Grand  and  traverse  juries,  how  selected.  The  jury 
commissioners  shall  revise  the  jury  list,  and  shall  select  from  the  books  of 
the  tax  receiver  upright  and  intelligent  men  to  serve  as  jurors,  and  shall 
write  the  names  of  the  persons  so  selected  on  tickets,  as  required  by  law. 
They  shall  select  from  these  a  sufficient  number,  not  exceeding  two-fifths 
of  the  whole  number,  of  the  most  experienced,  intelligent,  and  upright  men 
to  serve  as  grand  jurors,  whose  names  they  shall  write  upon  other  tickets. 
The  entire  number  first  selected,  including  those  afterwards  selected  as  grand 
jurors,  shall  constitute  the  body  of  traverse  jurors  for  the  county,  to  be 
drawn  for  service  as  now  provided  by  law,  except  that  when  in  drawing 
juries  a  name  shall  be  drawn  as  a  traverse  juror  which  has  already  been 
drawn  for  the  same  term  as  a  grand  juror,  such  name  shall  be  returned  to 
the  box  and  another  drawn  in  its  stead. 

Acts    1878-9,    pp.   27,    34.      1892,   p.    61. 


Constitutional  rights  not  violated  by 
jury  commissioners  in  the  omission 
from  the  jury  list  of  persons  who  are 
qualified  to  serve  as  jurors.  139/74 
(6)    (76  S.   E.  67C). 

Conviction  of  person  for  crime  involv- 
ing moral  turpitude  or  his  pleading 
guilty  to  such  crime  disqualifies  him 
for  jury  service.  12  App.  337  (3)  (77 
S.  E.  189). 

Discretion  of  commissioners  in  omitting 


names  of  qualified  men  from  jury  list: 
See  Omission;  see  also  catchword 
Discretion  under  §  811. 
Grand  jurors  competent  to  serve  as 
petit  jurors.  71/283.  But  grand  ju- 
rors who  have  indicted  defendant  for 
trespass  are  not  competent  as  traverse 
jurors  in  civil  action  against  same  de- 
fendant for  same  act.  39/118.  Grand 
jurors  selected  from  the  jury  list  must 
not  exceed  in  number  two-fifths  of  the 
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whole  number  selected  for  jury  serv- 
ice; statute  is  mandatory  to  this  ef- 
fect. 139/74  (3)  (76  S.  E.  676).  Fact 
that  commissioners  may  select  for 
grand  jury  service  more  than  two- 
fifths  of  the  whole  list  of  jurors  is  not 
ground  either  for  challenge  to  the  ar- 
ray of  the  grand  jury  or  for  quashing 
the  indictment.  11  App.  142  (1)  (74 
S.  E.  902).  Persons  who  have  acted 
as  grand  jurors  in  returning  indict- 
ment are  not  competent  as  traverse 
jurors  in  same  case:  See  catchword 
Grand  jury  under  §  1001  (1). 
Omission  of  qualified  men  from  jury 
list  will  not  invalidate  such  list;  the 
constitutional  and  statutory  demand 
is  for  a  jury  list  composed  of  upright 
and  intelligent  men,  not  that  every 
upright  and  intelligent  man  shall  be  in- 
cluded. 139/74  (2)  (76  S.  E.  676). 
Omission  from  list  of  lawyers,  minis- 
ters, doctors,  dentists,  and  railway  en- 
gineers and  firemen  does  not  deny  due 


process  of  law  to  one  convicted  of 
crime  in  State  court.  209  U.  S.  63? 
(50  L.  Ed.  899,  26  Sup.  Ct.  560),  affirm- 
ing 124/31  (1)  (52  S.  E.  1);  and  see 
137/523  (1-b)  (73  S.  E.  826).  The  jury 
commissioners  of  each  county  are  the 
proper  judges  of  the  qualification  of 
the  citizens  to  be  placed  on  the  jury 
list  of  the  county.  137/523  (1-a)  (73 
S.  E.  826);  67/460. 

Presumption  is  that  jurors  are  selected 
and  drawn  according  to  law  and  bur- 
den on  defendant  challenging  the  ar- 
ray to  show  irregularities.     42/307. 

Tax  receiver's  books  not  showing  juror's 
name,  objection  cannot  be  raised  as  a 
ground  for  new  trial.  88/468  (2)  (14 
S.  E.  867). 

Unqualified  persons:  The  inclusion  in 
the  jury  list  of  five  names  which  did 
not  appear  on  the  tax  receiver's  list 
is  not  such  a  vital  irregularity  as  to 
invalidate  the  whole  revision.  139/74 
(5)  (76  S.  E.  676). 


§  820.  (§  819.)  Jury  boxes,  how  made  up.  The  jury  commissioners 
shall  place  the  tickets  containing  the  names  of  grand  jurors  in  a  box  to  be 
provided  at  the  public  expense,  which  box  shall  contain  apartments  marked 
number  "one"  and  "two,"  from  which  grand  jurors  shall  be  drawn  as  pro- 
vided by  law,  and  the  jury  commissioners  shall  place  the  tickets  containing 
the  names  of  traverse  jurors  in  a  separate  box,  to  wit,  the  jury  box  now  in 
use,  or  other  similar  box,  from  which  traverse  jurors  shall  be  drawn,  as  pro- 
vided by  law. 

Acts  1878-9,  pp.  27,  34. 


Impartiality  of  jurors  is  not  the  object 
of  the  rules  of  law  regulating  the  se- 
lecting, drawing,  and  summoning  of 
jurors.    20/60;  85/88  (11  S.  E.  814). 

Number  of  jurors  being  less  than  one- 
fourth  of  persons  in  county  who  are 
qualified  and  liable  to  serve  being 
ground  of  challenge  to  array,  chal- 
lenge properly  overruled  where  no 
proof  submitted.     49/210  (6). 

Omission  of  the  name  of  a  traverse  ju- 
ror from  the  jury  box  upon  a  revision 
made  after  drawing  of  the  juror's 
name  for  service  will  not  affect  his 
eligibility,  he  being  qualified  when 
drawn.  70/765  (1-b).  The  same  is 
true  as  to  a  grand  juror.  72/180  (2). 
Omission  of  grand  juror's  name  from 


jury  box  being  ground  of  exception 
to  indictment,  it  is  a  sufficient  reply  to 
this  exception  that  the  minutes  of  the 
court  showed  that  the  name  of  the 
grand  juror  was  properly  drawn. 
64/443  (3);  and  see  122/735  (50  S.  E. 
920).  Name  not  in  box,  objection  to 
juror  propter  defectum  and  not 
ground  for  motion  for  new  trial. 
126/549  (2)  (55  S.  E.  405);  138/464  (1) 
(75  S.  E.  604).  Fact  that  name  of 
grand  juror  was  not  in  jury  box  from 
which  the  jurors  were  drawn  cannot 
be  taken  advantage  of  by  motion  in 
arrest  or  for  new  trial.  57/609  (1). 
Tales  jurors:  It  is  not  necessary  that 
the  names  of  tales  jurors  should  be  in 
the  jury  box.     17/498  (5). 


§  821.  (§  820.)  Book  lists  to  be  made.    The  clerk  of  the  superior  court 
shall  make  out,  in  a  book,  lists  of  the  names  respectively  contained  in  the 
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grand  jury  box  and  in  the  traverse  jury  box,  alphabetically  arranged,  and 
place  the  book  in  his  office,  after  the  lists  therein  have  been  certified  by  the 
clerk  and  commissioners  to  contain,  respectively,  all  the  names  placed  in  the 
jury  boxes. 

Acts   1S78-9,  pp.  27,  34.     1889,  p.  84. 


Certificate  of  commissioners  may  be 
added  to  list  during  trial  nunc  pro 
tunc.  62/368;  76/551.  Clerk  not  re- 
quired to  sign  certificate.  76/592. 
See    Ministerial   duties. 

Challenge  on  ground  that  name  of  ju- 
ror docs  not  appear  on  jury  list  of  the 
county  must  be  made  before  verdict; 
this  is  disqualification  propter  defec- 
tum and  cannot  be  taken  advantage  of 
on  certiorari.  122/28  (2)  (49  S.  E. 
747);  and  see  40/253;  46/361  (20); 
53/428  (4);  59/721;  63/791  (2);  66/90 
(2);  76/15;  113/3  (3)  (38  S.  E.  348); 
1]  6/5.15  (2)  (42  S.  E.  779);  4  App.  532 
(6)  (62  S.  E.  92);  138/464  (l)  (75  S.  E. 
604);  11  App.  815  (2)  (76  S.  E.  391). 
It  is  error  to  overrule  a  challenge, 
made  on  arraignment,  on  the  ground 
that  the  name  of  the  juror  did  not 
appear  on  the  list.  122/28  (3)  (49  S. 
E.  747). 

Identity  of  person  regarded  rather  than 
identity  of  name  when  objection  made 
that  name  of  juror  not  on  list.  88/469 
(14  S.  E.  867). 

Irregularity  in  preparing  and  certifying 
the  lists,  as  where  the  clerk  calls  out 
the  names  of  the  jurors  and  some 
other  person  writes  them  upon  the 
lists  and  where  the  book  list  was  cer- 
tified and  signed  by  the  commission- 
ers before  any  names  were  inserted 
therein,  is  not  cause  for  quashing  or 
abating  a  presentment  or  indictment 
found  by  a  grand  jury  composed  of 
persons  whose  names  were  properly 
prepared  from  the  jury  box.  81/708 
(8  S.  E.  445). 

Ministerial  duties,  failure  to  perform, 
such  as  the  failure  of  the  clerk  to 
mark  the  jury  list  "filed"  or  the  failure 
of  the  certificate  to  show,  in  express 
terms,  that  the  list  contains  all  the 
names,  immaterial.  54/371  (5);  and 
see  56/463. 

Minutes  of  court  may  be  corrected  by 
parol  evidence  where  there  was  a  mis- 
take in  entering  the  names  of  grand 
jurors  in  the  minutes,  but  where  in- 


dictment was  found  in  superior  court 
and  case  transferred  to  city  court, 
parol  evidence  of  such  mistake  not  ad- 
missible in  latter  court;  proceeding 
should  be  suspended.  63/641.  See 
Omission. 

Misspelling  of  juror's  name  not  require 
his    exclusion    from    service,    the    evi- 

.  dence  showing  that  he  is  the  person 
intended.  134/786  (2)  (68  S.  E.  554). 
Where  initials  are  used  which  are 
sometimes  used  by  the  person  who 
has  been  placed  on  the  list,  he  may  be 
summoned  and  impanelled  under  that 
name,  the  evidence  showing  that  he  is 
the  identical  person  referred  to  in  the 
list.  88/468  (1)  (14  S.  E.  867).  In- 
dictment not  quashed  because  two 
grand  jurors,  Seaborn  Watford  and 
John  W.  Stoy,  were  on  the  jury  list 
of  the  county  as  S.  Wadford  and  John 
W.  Stoy,  Jr.  58/35  (1).  Name  of  ju- 
ror on  list  being  Sterling  Whitfield, 
fact  that  man  summoned  was  named 
Starling  Whitfield,  immaterial  where 
identity  of  person  shown.  134/786  (2) 
(68  S.  E.  554). 

Omission  of  grand  juror's  name  from 
the  jury  list  made  the  basis  of  a  plea 
in  abatement  to  an  indictment,  the 
plea  was  subject  to  demurrer  where 
it  stipulated  that  the  grand  juror  was 
not  competent  because  his  name  was 
not  on  the  list  "at  the  time  the  in- 
dictment was  found,"  there  being  no 
allegation  that  the  juror's  name  was 
not  on  the  list  at  the  time  the  jury 
was  drawn.  100/576  (28  S.  E.  605). 
Omission  of  name  of  grand  juror  from 
certified  list  not  ground  for  quashing 
indictment  on  plea  in  abatement  when 
the  minutes  of  the  court  show  that 
the  grand  juror's  name  was  properly 
drawn  from  the  box.  122/735  (50  S. 
E.  920).  Omission  from  legal  jury 
list  of  names  of  persons  on  panel  not 
ground  for  setting  aside  panel  on 
challenge  made  after  jury  has  been 
selected.     47/598   (2).     See  Challenge, 
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§  822.  (§  821.)  How  juries  shall  be  drawn  when  judge  fails  to  draw. 
Whenever  the  presiding  judge  of  the  superior  court  shall  fail  to  draw  juries 
at  any  regular  term  of  the  court,  the  jury  commissioners  may  draw  traverse 
jurors  at  the  same  time  and  in  the  same  manner  as  grand  jurors  are  drawn 
in  such  cases. 

Acts  1878-9,  p.  27. 


Substantial  compliance  with  the  rules 
governing  the  drawing  of  grand  ju- 
rors resulting  in  the  selection  of  up- 
right and  intelligent  citizens  as  grand 
jurors      for     the     county,     sufficient; 


courts  should  not  set  aside  the  pro- 
ceedings of  such  a  body  because  un- 
important technical  provisions  were 
not  observed.    74/812. 


§  823.  (§  822.)  How  drawn.  The  judges  of  the  superior  courts,  at  the 
close  of  each  term,  in  open  court,  shall  unlock  the  box,  and  break  the  seal, 
and  cause  to  be  drawn  from  apartment  number  "one"  not  less  than  eighteen 
nor  more  than  thirty  names  to  serve  as  grand  jurors  at  the  next  term  of  the 
court ;  all  of  which  names  shall  be  deposited  in  apartment  number  "two ;"  and 
when  all  the  names  shall  have  been  drawn  out  of  apartment  number  "one," 
then  the  drawing  shall  commence  from  apartment  number  "two,"  and  the 
tickets  be  returned  to  number  "one,"  and  so  on  alternately ;  and  no  name  so 
deposited  in  the  box  shall,  on  any  pretense  whatever,  be  thrown  out  of  it, 
oi  destroyed,  except  when  it  is  satisfactorily  shown  to  the  judge  that  the 
juror  is  dead,  removed  out  of  the  county,  or  otherwise  disqualified  by 
law. 

Acts   1869,  p.  140.     1874,  p.  20. 


Adjourned,  where  regular  term  of  the 
superior  court  is,  by  order  of  the 
judge  at  chambers,  and,  at  this  ad- 
journed term,  a  grand  jury  is  drawn, 
plea  in  abatement  to  an  indictment 
returned  *by  this  grand  jury  should  be 
sustained.     57/427. 

Disqualification  of  judge  to  draw  grand 
jurors  and  of  the  clerk  to  summon 
and  of  the  sheriff  to  serve  them  can- 
not afford  ground  for  plea  in  abate- 
ment if  known  before  indictment  re- 
turned.    8  App.  129  (4)   (68  S.  E.  849). 

Minutes,  entry  on,  showing  that  juror 
wa«  properly  drawn,  reply  to  excep- 
tion that  his  name  was  not  in  the  box. 
64/443.  Mistake  in  name  of  juror  as 
it  appears  on  the  minutes  of  the  court 
rrtay  be  corrected;  the  question  is  one 
of  identity  of  person,  not  one  of  iden- 
tity of  name.     18/738.. 

New  circuit,  where  act  creating,  pro- 
vided that  grand  juries  should  not  be 
drawn  for  any  terms  except  the  fall 
and  spring  terms  unless  the  presiding 
judge  should  deem  it  expedient  to  call 


a  special  session  at  some  other  term, 
this  act  undertook  to  change  the  gen- 
eral law.  138/465  (75  S.  E.  594),  566 
(75  S.  E.  661). 

Number:  Provision  as  to  number  of 
persons  to  be  drawn  as  grand  jurors 
is  directory  and  not  mandatory  upon 
the  court.  78/175  (l  S.  E.  222).  That 
thirty-two  instead  of  thirty  grand  ju- 
rors were  drawn  is  not  such  an  irreg- 
ularity as  would  quash  an  indict- 
ment, much  less  arrest  a  verdict. 
69/68  (4-b). 

Plea  in  abatement  on  ground  that  there 
are  defects  in  the  drawing  of  the  grand 
jury  should  not  be  sustained  where  the 
defendant  could  have  objected  before 
indictment.  135/79  (l)  (68  S.  E.  786), 
distinguishing  57/427:  and  see  8  App. 
129  (4)  (68  S.  E.  849),  397  U)  (69  S. 
E.  37). 

Resummoned  for  service  at  next  term, 
where  grand  jurors  who  have  served 
at  one  term  of  the  superior  court  are, 
and  at  this  second  term  they  are  not 
regularly    impaneled    and    sworn,    the 
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proceedings  of  such  grand  jury  at  the 
second  term  are  not  legal  whether  or 
not  the  jury  was  legally  impaneled  at 
the  first  term.  138/465  (75  S.  E.  594). 
Substantial  compliance  with  the  rules 
governing  the  drawing  of  grand  ju- 
rors resulting  in  the  selection  of  up- 
right and  intelligent  citizens  as  grand 
jurors  for  the  county,  sufficient; 
courts  should  not  set  aside  the  pro- 
ceedings of  such  a  body  because  un- 


important technical  provisions  were 
not  observed.  74/812. 
Term  of  court  at  which  indictment 
found  held  at  illegal  time,  person  ac- 
cused, who  was  in  jail  awaiting  in- 
dictment but  made  no  objection  to 
grand  jury  until  after  indictment 
found,  could  not  have  it  quashed  on 
plea  in  abatement.  135/79  (1)  (68  S. 
E.  786),  distinguishing  57/427;  and  see 
8  App.  397  (1)  (69  S.  E.  37). 


§  824.  Ineligible  at  next  succeeding  term.  Any  juror  who  has  served 
as  a  grand  or  traverse  juror  at  any  session  of  the  superior  courts,  county 
courts,  or  city  courts  in  this  State  shall  be  ineligible  for  duty  as  a  juror  at 
the  next  succeeding  term  of  said  superior  court,  county  court  or  city  court 
in  which  he  has  previously  served:  Provided,  that  nothing  herein  contained 
shall  prevent  any  traverse  juror  from  serving  as  a  grand  juror  at  the  next 
term  of  the  superior  court  of  his  county.  [Provided,  further,  that  nothing 
herein  contained  shall  apply  to  any  court  in  any  county  of  this  State  wherein 
the  grand  jury  box  contains  not  exceeding  one  hundred  names  and  the  petit 
jury  box  contains  not  exceeding  three  hundred  and  fifty  names.]  (a) 
Acts   1903,  p.  83.   (a)   Acts  1911,  p.  72. 


The    amendment    to    this    section    is 
stated  in  two  different  ways  in  the 
amending  Act,  though  the  meaning 
of  both   is  the   same.     The  amend- 
ment appears  here  as  last  stated  in 
the  Act.     See  104/412  (1)    (30  S.   E. 
073). 
Challenge  to  traverse  juror  for  service 
at     next    preceding    term    should    be 
made    before    verdict;    disqualification 
is  propter  defectum  and  objection  can- 
not   be    raised    after    verdict,    though 
prior      service      not      known      before. 
119/443  (8)   (46  S.  E.  679);  125/277  (l) 
(54   S.   E.   167);   131/498    (1)    (62  S.    E. 
806).    Disqualification  of  certain  mem- 
bers of  the  grand  jury  for  ineligibility 
under    this    section    cannot    be    raised 
after   verdict.      122/571    (1)    (50    S.    E. 
361).      Challenge    to    array    of    grand 
jury   on   ground    that    same   jury   had 
served    at    regular    term    immediately 
preceding  the  one  at  which  indictment 
returned  should  have  been  sustained. 
138/465   (75  S.   E.  477).     See  Plea  in 
abatement 
City  court,    good    ground    of    challenge 
that  juror  in,  served  at  preceding  term 
of  same  court.     1  App.  146  (2)   (58  S. 
E.  263). 
Particular  case,  one  who  has  served  as 


grand  juror  in,  is  incompetent  to  serve 
as  traverse  juror  therein.  See  catch- 
word   Grand   jury    under    §    1001    (1). 

Plea  in  abatement  filed  after  indictment 
returned  on  ground  that  grand  jury 
which  indicted  defendant  was  same 
grand  jury  as  that  which  was  impan- 
eled and  which  served  at  the  next  pre- 
ceding regular  term  should  have  been 
sustained.  138/465  (75  S.  E.  594). 
Where  plea  recited  that  three  of  the 
grand  jurors  who  returned  the  indict- 
ment were  ineligible  under  this  sec- 
tion and  that  defendant  had  no  notice 
and  no  opportunity  to  challenge  these 
grand  jurors,  the  plea  was  good. 
•  121/329  (1)  (49  S.  E.  267).  See  Chal- 
lenge. 

Regular  terms,  Act  relates  to,  and  not 
to  either  adjourned  or  special  terms. 
126/86  (3)  (54  S.  E.  815);  4  App.  841 
(62  S.  E.  539). 

Resummoned  for  service  at  next  term, 
where  grand  jurors  who  have  served 
at  one  term  of  the  superior  court  are, 
and  at  this  second  term  they  are  not 
regularly  impaneled  and  sworn,  the 
proceedings  of  such  grand  jury  at  the 
second  term  are  not  legal  whether  or 
not  the  jury  was  legally  impaneled  at 
the  first  term.     138/465  (75  S.  E.  594). 
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§  825.  Name  of  ineligible  person  returned  to  the  box.  When  any 
came  of  such  juror  as  is  disqualified  by  the  preceding  section  is  drawn,  the 
same  shall  not  be  recorded  as  a  juror,  but  shall  be  returned  to  the  box  from 
which  it  was  drawn,  and  the  drawing  continued  until  the  jury  is  secured. 

§  826.  (§  823.)  How  drawn  in  vacation.  Whenever  from  any  cause 
the  judge  shall  fail  to  draw  a  jury  as  provided  in  the  preceding  section,*  the 
ordinary  of  the  county  in  which  such  failure  may  have  occurred,  together 
with  the  commissioners  and  clerk  of  the  county,  shall  meet  at  the  courthouse 
at  least  twenty  days  previous  to  the  next  ensuing  term  of  the  court,  whether 
such  term  be  a  regular  or  adjourned  term,  and  then  and  there  draw  grand 
jurors  to  serve  at  that  term;  all  of  which  shall  be  duly  entered  by  the  clerk 
on  the  minutes  of  the  court,  and  signed  by  the  ordinary. 

Acts  1869,  p.  140. 


Majority  of  board  being  present,  draw- 
ing legal;  when  three  of  six  commis- 
sioners and  the  ordinary  and  clerk  are 
present,  this  sufficient.  69/68  (4);  and 
see  74/812. 

Ordinary,  presence  of,  is  not  essential,  a 
majority  of  the  commissioners  being 
present  and  acting.  74/812;  90/133  (15 
S.   E.  682). 


Substantial  compliance  with  the  rules 
governing  the  drawing  of  grand  ju- 
rors resulting  in  the  selection  of  up- 
right and  intelligent  citizens  as  grand 
jurors  for  the  county,  sufficient;  courts 
should  not  set  aside  the  proceedings 
of  such  a  body  because  unimportant 
technical  provisions  were  not  ob- 
served.    74/812. 


§  827.  (§  824.)  How  summoned.  Within  thirty  days  after  the  jurors 
shall  have  been  drawn  by  a  judge  of  the  superior  court,  and  within  five  days 
after  they  may  have  been  drawn  by  the  ordinary  and  commissioners,  as 
provided  in  the  preceding  section,  the  clerk  of  the  superior  court  shall  issue 
and  deliver  to  the  sheriff,  or  his  deputy,  a  precept  containing  the  names  of  the 
persons  drawn  as  grand  jurors ;  and  upon  the  receipt  of  the  precept,  the  sher- 
iff or  his  deputy  shall  cause  the  persons  whose  names  are  therein  written  to 
be  served  personally,  or  by  leaving  the  summons  at  their  most  notorious  places 
of  residence,  at  least  ten  days  prior  to  the  term  of  the  court  the  jurors  were 
drawn  to  attend. 

Acts  1869,  p.  140. 

§  856. 


Delivery  of  precept  to  sheriff  by  clerk 
raises  presumption  that  jurors  were 
served.     69/12. 

Disqualification  of  sheriff  to  summon 
talesmen  made  ground  of  motion  for 
new  trial  and  there  being  no  injury 
shown  and  no  proof  that  disqualifica- 


tion unknown  before  trial,  new  trial 
denied.  7  App.  308  (66  S.  E.  806). 
Venire  facias,  that  jurors  were  sum- 
moned without,  not  ground  for  ar- 
rest of  judgment  or  for  new  trial. 
14/43. 


♦This  section  was  brought  forward  from  the  Code  of  1895  into  the  Code  of 
1910  without  change,  notwithstanding  the  insertion  in  the  Code  of  1910  of 
§5  824,  825. 
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§  828.  Member  of  legislature  excused.  Any  person  summoned  to 
serve  as  a  juror  in  any  court  of  this  State  shall  be  excused  from  such  service 
during  his  absence  from  such  court,  when  his  absence  is  caused  by  his  at- 
tendance as  a  legislator  upon  the  General  Assembly. 

Acts  1905,  p.  93. 

§  829.  (§  825.)  Oath  of  the  grand  jury.  The  following  oath  shall  be 
administered  to  the  foreman  of  all  grand  juries,  viz:    "You,  as  foreman  of 

the  grand  jury  for  the  county  of  ,  shall  diligently  inquire  and 

true  presentments  make  of  all  such  matters  and  things  as  shall  be  given  you 
ir  charge,  or  shall  come  to  your  knowledge,  touching  the  present  service;  the 
State's  counsel,  your  fellows',  and  your  own,  you  shall  keep  secret,  unless 
called  upon  to  give  evidence  thereof  in  some  court  of  law  in  this  State;  you 
shall  present  no  one  from  envy,  hatred,  or  malice,  nor  shall  you  leave  any  one 
unpresented  from  fear,  favor,  affection,  reward,  or  the  hope  thereof,  but 
you  shall  present  all  things  truly,  and  as  they  come  to  your  knowledge.  So 
help  you  God."  And  the  same  oath  thus  taken  by  the  foreman  siiall  be  taken 
by  each  and  every  member  of  all  grand  juries. 

Cobb,  551. 

Disqualification  of  judge  who   admin  is-  basis  of  special  plea,  issue  determined 

tcred  oaths  to  grand  jurors  to  serve  by  reference  to  minutes.     53/602. 

through    the    term,    such    disqualifica-  Motion  in  arrest  on  ground  that  grand 

tion   arising   because   of  judge's   rela-  jurors  were  not  sworn  cannot  be  sus- 

tions  with  the  parties  in  a  particular  tained  by  aliunde  evidence  where  the 

case,  no  ground  for  quashing  indict-  indictment  shows  on  its  face  that  the 

ment.    8  App.  129  (6)  (68  S.  E.  849).  grand   jurors   were    sworn.     9/58. 

Failure    to    swear    grand    jury,  if    made 

§  830.  (§  826.)  Confidential  communications.  Admissions  and  com- 
munications among  grand  jurors  are  excluded  as  evidence,  from  public 
policy. 

Solicitor-general  not  excused,  on  ground       before  grand  jury.    7  App.  7  (2)  (65  S. 
of    privilege,     from    testifying     as    to        E.  1079). 
what  oath  he  administered  to  witness 

§  831.  (§  827.)  When  grand  jurors  may  disclose.  Grand  jurors  shall 
disclose  everything  which  occurs  in  their  service,  whenever  it  becomes  neces- 
sary, in  any  court  of  record  in  this  State. 

Cobb,  277. 

Impeach  finding,  jurors   cannot   be   examined  to.    57/107;  60/145. 

§  832.  (§  828.)  Oath  of  bailiff  to  the  grand  jury.  The  following  oath 
shall  be  administered  to  all  bailiffs  attending  grand  juries,  to  wit:  "You  do 
solemnly  swear  that  you  will  diligently  attend  the  grand  jury  during  the 
present  term,  and  carefully  deliver  to  that  body  all  such  bills  of  indictment, 
or  other  things,  as  shall  be  sent  to  them  by  the  court,  without  alteration, 
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and  as  carefully  return  all  such  as  shall  be  sent  by  that  body  to  the  court. 
So  help  you  God." 

Cobb,  553,  554. 


Cited.     124/777  (53  S.  E.  332). 

Evidence  of  grand  juror  who  was  pres- 
ent and  saw  and  heard  oath  adminis- 
tered is  admissible  to  prove  the  fact 
that  bailiff  was  sworn.  2  App.  632  (2) 
(58   S.   E.   1066). 

Open  court  or  before  grand  jury,  solic- 
itor can  properly  administer  oath  in. 
2  App.  632  (2)   (58  5.  E.  1066). 

Presumed  that  bailiff  sworn  and  duly 
qualified  to  act,  where  it  appears 
from  minutes  of  court  that  he  was 
selected  as  bailiff.  2  App.  632  (l)  (58 
S.  E.  1066). 


Return  indictment  into  court  bailiff 
may.  74/870;  75/620;  81/483  (8  S.  E. 
736).  Solicitor  cannot.  81/482  (8  S. 
E.  736).  Plea  to  indictment  setting 
up  irregularity  in  returning  indictment 
which  alleged  that  the  indictment  was 
never  returned  into  court  by  the 
grand  jury,  but  was  brought  in  by 
their  bailiff  and  handed  to  the  clerk, 
but  which  did  not  allege  that  the*  bail- 
iff was  not  the  duly  qualified  officer  of 
the  grand  jury,  was  demurrable. 
75/614  (1). 


§  833.  (§  829.)  Duty  of  grand  jurors.  The  duties  of  a  grand  jury 
shall  be  confined  to  such  matters  and  things  as  by  the  laws  and  statutes  of 
this  State  they  are  required  to  perform. 

Acts  1869,  p.  140. 

§  834.  (§  830.)  When  bound  to  notice  offenses.  Whilst  grand  jurors 
are  bound  only  to  notice  or  make  presentments  of  such  offenses  as  may  or 
shall  come  to  their  knowledge  or  observation  after  they  shall  have  been  sworn, 
yet  they  have  the  right  and  power,  and  it  is  their  duty,  as  jurors,  to  make 
presentments  of  any  violations  of  the  laws  which  they  may  know  to  have  been 
committed  at  any  previous  time,  which  are  not  barred  by  the  statute  of  limi- 
tations. 

Cobb,  553. 

Different  offense  from  one  under  inves-  (4)   (49  S.  E.  706). 

tigation,  where  evidence  before  grand  Initiatory  and  independent  investigation 

jury  shows  commission  of,  it  is  proper  of   grand   jury,   restricted.     77/144. 

for  grand  jury  to  return  special  pre-  Malpractice  in  office,  their  duty  to  pre* 

sentment    for    such    offense.      121/602  sent  for.     54/654;  see  73/205. 

§  835.  (§  831.)  Foreman  may  swear  witnesses.  The  foreman  of  each 
grand  jury  may  administer  the  oath  prescribed  by  law  to  all  witnesses  re- 
quired to  testify  before  such  grand  jury,  and  may  also  examine  such  wit- 
nesses. 

Acts   1857,  p.  109. 

§    838. 

Court,     not     required     that    witness    be  Subpoena  witness,  grand  jury  may  not, 

sworn   by  or  before.  50/585;  75/621.  to  testify  as  to  general  knowledge  of 

Failure    to   swear  witness  before   grand  violation     of    the    law.       77/143.      In 

jury   not  sufficient  reason  for  acquit-  proper  case,  a  subpoena  duces  tecum 

ting      accused     after      issue     joined.  may  issue  in  a  cause  pending  before 

121/144  (4)  (48  S.  E.  966).  the  grand  jury.    Id.,  144. 
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§  836.  (§  832.)  The  grand  jury  may  recommend  an  extra  tax.  Upon 
the  recommendation  of  the  grand  jury,  the  ordinaries  of  the  several  counties 
in  this  State  may  assess  and  raise  a  tax  for  the  compensation  of  grand  and 
petit  jurors — the  jury  and  confession  fees  paid  into  the  county  treasury  being, 
in  such  case,  a  part  of  the  fund  for  that  purpose ;  and  when  such  tax  is  raised, 
the  clerk  of  the  superior  court  shall  issue  to  the  jurors,  whose  compensation 
is  thus  provided  for,  a  certificate,  which  shall  be  a  warrant  on  the  county 
treasurer  for  the  amount  of  the  money  due  such  juror,  according  to  the 
per  diem  pay  fixed  by  the  ordinary;  and  the  county  treasurer  shall  pay  the 
same  out  of  the  fund  so  raised  by  taxation ;  and  the  tax  collector  shall  collect 
the  tax  and  pay  it  over  as  county  tax. 

Acts   1855-6,  pp.  274,  275.     1858,  p.  102. 

Suit  against  county  not  lie  for  compen-  clerk;  if  clerk  refuses  to  issue  certif- 
sation  for  services  rendered  by  juror;  icate,  he  can  be  compelled  to  do  °o 
certificate     should    be    secured     from       by  mandamus.    103/737  (30  S.  E.  573). 

§  837.  (§  833.)  Inspection  of  tax  receiver's  books.  The  tax  receiver 
in  each  county,  at  each  fall  term  of  the  superior  court  in  his  county,  shall 
lay  before  the  grand  jury  his  returns  for  that  year  of  taxable  property,  and 
the  grand  jury  shall  overlook  the  same;  and  wherever  they  find  an  under- 
valuation, they  shall  correctly  assess  it  according  to  the  market  valuation  of 
the  property,  and  deliver  to  the  receiver  his  returns  with  the  correction. 

Acts  1874,  p.  10S. 

§  838.  (§  834.)  Oath  of  witnesses  before  grand  jury.  The  following 
oath  shall  be  administered  to  witnesses  intended  to  be  sent  before  the  grand 
jury:  "The  evidence  you  shall  give  the  grand  jury  on  this  bill  of  indictment 
(or  presentment,  as  the  case  may  be — here  state  the  case)  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth.    So  help  you  God." 

Cobb,  836. 
§  835. 

See  notes  to  §  835.  S.  E.  1079);  and  see  77/143. 

Evidence  as  to  how  witness  was  sworn  Plea  alleged  that  the  witnesses  were  not 

and  as  to  what  oath  was  administered,  sworn  in  open  court  and  did  not  take 

solicitor  not  excused  from  giving.     7  the  proper  oath.     It  did  not  name  the 

App.  7  (2)   (65  S.  E.  1079).  witnesses,    nor   show    what    oath    was 

List  of  witnesses  not  demanded,  plea  in  taken,  and  was  bad.  53/73;  50/585. 
abatement  that  some  of  those  named  Plea  that  oath  not  administered  to  one 
on  back  of  indictment  not  sworn,  in-  witness  not  good  without  alleging  in- 
sufficient.   100/66  (2,  3)  (27  S.  E.  158).  dictment    found    solely    on    his   testi- 

Particular    case,    witness    must   be    duly  mony.    104/546  (1)  (30  S.  E.  780). 

sworn     in,    on     bill    or    presentment  Substantial  difference  between  this  oath 

charging  specific  offense,  in  order  to  and  the  one  administered,  ground  for 

make  finding  legal.     7  App.  7  (1)   (65  quashing   indictment.     15/246;    77/147. 

§  839.  (§  835.)  Mistake  of  tax  receiver.  Whenever  it  shall  satisfac- 
torily appear  to  the  grand  jury  of  any  county,  that  the  receiver  of  tax  returns 
has  committed  an  error  in  making  an  entry  in  his  digest,  of  either  quantity 
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or  quality  of  property  returned  in  such  digest,  or  in  the  amount  of  taxes 
assessed,  such  grand  jury  may  recommend  the  ordinary  of  their  county  and 
the  comptroller  general  of  the  State  to  cause  such  error  £  particularly  specify- 
ing the  same)  to  be  corrected. 

§  840.  (§  836.)  Duties  in  relation  to  county  affairs.  Except  as  pro- 
vided in  sections  416,  417,  and  418  of  the  Civil  Code,  in  addition  to  the 
duties  of  the  grand  jury  as  indicated  in  the  oath  administered  to  them,  and 
as  required  by  law,  it  shall  be  their  special  duty,  from  term  to  term  of  the 
superior  court,  to  inspect  and  examine  the  offices,  papers,  books,  and  records 
of  the  clerks  of  the  superior  courts  and  ordinary,  and  also  the  books,  papers, 
records,  accounts,  and  vouchers  of  the  county  treasurer,  and  cause  any  such 
clerk  or  county  treasurer,  who  shall  have  failed  or  neglected  to  do  his  duty 
as  required  by  law,  to  be  presented  for  non-performance  of  official  duty. 
And  in  making  up  their  general  presentments,  they  shall  take  proper  notice 
of  the  matters  brought  to  their  attention  by  the  report  and  books  of  the  county 
school  commissioners. 

Cobb,  195.     Acts  1877,  p.  116.     1901,  p.  57.     1905,  p.  107. 

§  841.  (§  837.)  Appointing  citizens  to  examine  records,  etc.     Ex- 
cept as  provided  in  sections  416,  417,  and  418  of  the  Civil  Code,  the  grand 
jury  may,  when  they  deem  it  necessary,  appoint  any  one  or  more  citizens  of 
the  county,  to  inspect  and  examine,  during  vacation,  the  offices,  papers,  books, 
records,  accounts,  and  vouchers  of  the  court  of  ordinary  for  county  purposes, 
clerk  of  the  superior  court,  county  treasurer,   tax  collector,  tax   receiver, 
county  school  commissioner,  sheriff,  and  all  other  county  officers;  and  if 
any  of  said  officers  be  the  custodians  of  county    funds  by  virtue    of    their 
office,  or  have  in  their  possession  funds  belonging  to  the  county,  they  shall 
exhibit  them  to  said  committee,  and  it  shall  be  the  duty  of  the  committee 
to  count  the  same,  and  to  make  a  full  and  complete  report  of  the  finances, 
disbursements,  and  conditions  of  the  several  offices  to  the  grand  jury  at  the 
succeeding  term  of  the  superior  court ;  and  should  any  of  said  officers  fail  or 
refuse  to  exhibit  to  the  committee  the  funds  on  hand  or  claimed  by  them  to 
be  on  hand,  upon  notice  of  that  fact  to  the  judge  of  the  superior  court  by 
the  committee  it  shall  be  his  duty  to  compel  the  delivery  of  the  funds  to  the 
committee  for  the  purpose  of  counting  the  same,  by  mandamus  or  attach- 
ment. 

Acts   1S72,  p.  45.     1890-1,  p.  79.     1901,  p.  57.     1905,   p.   107. 

Commissioners  of  Chatham  county  given  der  this  section  determined  by  judge 

"exclusive    and    original    jurisdiction"  and  paid   as   expense   of    court    from 

to     examine    and    audit    accounts    of  county      treasury      (one      dissenting). 

county    officers,     not    prevent    grand  120/121  (1-3)  (47  S.  E.  634). 

jury    of   that   county   from    exercising  Term  of  court  at  which   citizens   were 

powers  of  these  sections.     120/121  (5)  appointed,  inspection  may  be  made  by 

(47    S.   E.   634).  them    during.      120/121    (4)    (47    S.    E. 

Compensation  of  citizens  appointed  un-  634). 
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§  842.  (§  838.)  Powers  of  appointees.  The  person  or  persons  so  ap- 
pointed to  inspect  and  examine  shall  have  power  to  take  full  control  of  the 
offices,  papers,  books,  records,  accounts,  and  vouchers  of  the  several  different 
offices,  to  compel  the  attendance  of  witnesses,  hear  evidence  in  regard  tc 
fraud,  and  the  non-performance  of  official  duty,  and  the  improper  disburse- 
ment of  the  county  funds. 

Acts  1872,  p.  46. 

§  843.  (§  839.)  Production  of  books,  etc.  If  any  of  such  officers  re- 
fuses to  produce  the  papers,  books,  records,  accounts,  and  vouchers,  it  shall 
be  the  duty  of  the  judge  of  the  superior  court  of  the  county,  upon  evidence 
being  adduced,  to  enforce  the  provisions  of  this  and  the  two  sections  that 
precede  it,  by  mandamus  or  attachment,  as  the  case  may  require. 

Acts  1872,  p.  46. 

§  844.  (§  840.)  Inspection  of  county  jails.  Grand  juries  shall  care- 
fully inspect  the  sanitary  condition  of  the  jails  of  their  respective  counties, 
at  each  regular  term  of  the  superior  court,  and  shall  make  such  recommenda- 
tions to  the  ordinaries  in  their  general  presentments  as  may  be  necessary  to 
provide  for  the  proper  heating  and  ventilation  of  such  jails,  which  recommen- 
dations the  ordinaries  shall  strictly  enforce.  Said  juries  shall  also  make  such 
presentments  as  to  general  sanitary  condition  of  the  jails,  and  the  treatment 
of  the  inmates,  as  the  facts  may  justify. 

Acts   1887,  p.   102. 
§   1149. 

§  845.  (§  841.)  Grand  jury  to  inspect  public  buildings,  etc.    It  is  the 

duty  of  the  grand  jury  to  inspect  all  the  public  buildings  and  other  property 
of  the  county,  and  the  county  records,  and  to  report,  in  their  general  pre- 
sentments, their  condition ;  and  if  they  report  that  the  ordinary  has  failed  to 
comply  with  the  law  touching  the  same,  it  is  the  duty  of  the  solicitor-general 
of  the  circuit  to  commence  proceedings  against  him,  that  he  may  be  compelled 
so  to  do,  if  he  does  not  in  good  faith  comply  by  the  next  term  of  the  superior 
court. 

§  846.  (§  842.)  Exhibit  from  solicitor  and  clerk.  Upon  application 
of  the  ordinary,  the  grand  jury  may,  at  any  term,  require  an  exhibit  from 
the  solicitor-general  and  clerk,  showing  the  disposition  of  all  money,  arising 
from  fines,  and  the  present  state  of  their  accounts. 

§  847.  (§  843.)  Grand  jury  to  examine  lists  and  ballots.  The  grand 
jury  shall  examine  the  lists  of  voters,  and  if  any  voter  is  found  thereon  who 
was  not  entitled  to  vote,  they  shall  present  him.  If  any  person  is  suspected 
of  voting  for  members  of  the  General  Assembly  who  was  not  entitled,  but 
was  entitled  to  vote  for  some  other  candidate  at  the  same  election,  the  fore- 
man of  the  grand  jury  may  examine  the  ballot,  and  that  one  alone,  and  lay  it 
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before  the  grand  jury,  and  return  it.    If  the  superintendents  fail  to  return, 
as  required,  the  lists  and  the  ballots,  they  must  be  presented. 

§  848.  (§  844.)  Duty  of  officer  and  grand  jury  when  execution  of 
sentence  is  obstructed.  Whenever  any  person  shall  hinder,  obstruct,  or 
interfere  with  the  sheriff  or  other  officer,  as  prohibited  in  section  312  of  this 
Code,  the  officer  so  interfered  with  shall  make  out  a  list  of  the  persons  so 
offending  and  present  them  to  the  grand  jury  of  the  county  having  jurisdic- 
tion, at  the  next  term  of  the  superior  court  thereof,  together  with  all  informa- 
tion necessary  to  acquaint  the  grand  jury  with  the  details  of  the  transaction. 
Any  sheriff  or  constable  who  shall  fail  to  comply  with  the  duty  hereby  im- 
posed may  be  suspended  and  his  office  be  declared  vacant  by  the  Governor, 
whenever  it  shall  appear  from  the  presentments  of  the  grand  jury  that  the 
offense  defined  in  said  section  has  been  committed  in  the  county  and  no 
report  thereof  made  by  the  sheriff  or  constable,  as  the  case  may  be. 

Acts  1895,  p.  69. 

§  849.  Duty  of  grand  jury.  It  shall  be  the  duty  of  the  grand  juries 
in  all  counties  to  investigate  the  facts  and  make  presentment  of  the  matters 
and  things  in  the  preceding  section  referred  to,  in  all  cases  where  lawless 
conduct  has  so  hindered  or  interfered  with  the  order  or  sentence  of  any 
court  in  the  county,  and  the  clerk  of  court  shall  immediately  transmit  a  copy 
of  such  presentments  to  the  Governor. 

§  850.  (§  846.)  Special  charges  to  the  grand  jury.  The  judge  of  the 
superior  court  shall,  at  each  term  of  said  court  in  every  year,  give  specially 
ir  charge  to  the  grand  jury  the  law  as  to : 

Gaming,  sections  389,  391,  392,  393,  and  394. 
Forestalling,  regrating,  and  engrossing,  section  707. 
Cited.     115/429,  448   (41  S.   E.  553). 

Carrying  deadly  weapons,  section  347. 
Vending  near  camp-grounds,  section  423. 
Acts   1871-2,   p.   55. 

Interfering  with  religious  worship,  section  412. 
Acts  1871-2,  p.  55. 

Requiring  railroads  to  furnish  water  and  light  on  trains,  sections  529-531. 
Illegal  sale  of  narcotic  drugs,  section  459. 
Duty  of  clerks  to  record  papers,  section  4891  of  the  Civil  Code. 
Requiring  officers  to  make  inventories  of  public  property,  sections  310-315 
of  the  Civil  Code. 

Acts  1882-3,  p.  126. 

Requiring  tax  collector  to  lay  before  the  grand  jury  returns  of  special 
taxes  collected,  section  1218  of  the  Civil  Code. 

0  Ga  Code— 30 
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Inspection  of  jails,  section  844. 
Acts  1887,  p.  102. 
Obstructing  officers  in  executing  sentence,  sections  312,  348. 

Acts  1895,  p.  69. 

Requiring  grand  jurors  to  examine  pension  rolls,  section  1496. 
Acts  1890-1,  p.  204. 

At  each  fall  term  he  shall  charge  as  to : 

Requiring  grand  jurors  to  fix  the  pay  of  jurors  and  court-bailiffs  in  the 
superior  courts  and  jurors  in  the  city  courts,  section  876. 

Acts  1878-9,  p.  191.     1890-1,  p.  80. 

Requiring  tax  receivers  to  lay  their  returns  before  the  grand  jury,  sections 
1198  and  1199  of  the  Civil  Code. 

Acts   1874,   pp.   108,  109. 

When  necessary,  he  shall  call  the  attention  of  the  grand  jury  to  the  duties 
required  of  ordinaries  in  sections  385-389,  396,  399,  and  400  of  the  Civil 
Code,  and  to  violations  of  sections  250  and  251,  as  to  issuing  unauthorized 
currency. 

And  in  counties  where  such  institutions  are  located,  he  shall  charge  the 
law  as  to : 

Issuing  unlawful  diplomas  by  medical  colleges,  sections  462,  463 ;  and 

Acts   1884-5,  p.   63. 

Protection  of  inmates  of  private  insane  asylums,  sections  574,  575;  and 
sections  1624-1627  of  the  Civil  Code. 
Acts  1892,  p.  no. 

[Protection  of  game  and  fish,  sections  594  (a)-594  (o) ;  and  sections  2158 
(a)-2158  (j)  of  the  Civil  Code.] 

Acts  1911,  p.  137. 

At  the  first  session  after  an  election,  publication  of  campaign  expenses, 
section  671. 

Acts  1908,  p.  63. 

§  851.  (§  847.)  Publication  of  grand  jury  presentments.  Grand  ju- 
ries are  authorized  to  recommend  to  the  court  the  publication  of  the  whole 
or  any  part  of  their  general  presentments,  and  to  prescribe  the  manner  of 
such  publication;  and  when  such  recommendation  is  made,  the  judge  shall 
order  the  publication  as  recommended,  reasonable  charges  therefor  to  be 
paid  out  of  the  county  treasury,  upon  the  certificate  of  the  judge,  as  other 
court  expenses  are  now  paid. 

Acts   1889,  p.  156. 
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Special  juries.    The  petit  jury. 

ARTICLE  8. 

Special  Juries. 

§  852.  (§  848.)  How  special  juries  may  be  selected.  All  special  juries 
provided  for  by  law  may,  in  the  discretion  of  the  judge,  be  selected  from 
either  the  grand  or  traverse  jury,  or  both,  and  shall  be  stricken  in  the  pres- 
ence of  the  court  in  the  following  manner:  The  clerk  shall  furnish  a  list 
of  the  grand  jurors  present  and  then  impaneled,  from  which  the  parties  or 
their  attorneys  may  strike  out  one  alternately,  until  there  shall  be  but  twelve 
left,  who  shall  be  forthwith  impaneled  and  sworn  as  special  jurors;  in  cases 
of  appeal  by  consent,  the  plaintiff  shall  strike  first,  and  in  all  other  cases  the 
appellant  shall  strike  first,  and  should  either  party  fail  or  refuse  to  strike 
such  special  jury  after  being  notified  or  required  so  to  do,  the  presiding 
judge  shall,  in  behalf  of  the  party  so  failing  or  refusing  to  strike,  proceed 
in  the  same  way  and  manner  as  if  the  party  failing  or  refusing  were  striking 
said  special  jury  in  person  or  consenting  to  the  same. 

Acts   1884-5,  p.  93. 

Appeal,    after    verdict    on,    too    late  to  grand  jury.     72/570. 

raise    question    as    to    whether    jury  Impaneled    used    here    in    two    senses, 

should   have   been    taken    from   grand  first  as  referring  to  jurors  from  whom 

instead  of  petit  jury.    63/215  (3).  parties  are   to   strike   and,   second,   as 

Grand  jury,  as  to  selecting  special*  jury  referring  to  the  jurors  left  after  the 

from,     under     old    practice.       36/380;  others    have    been    stricken.      130/365, 

57/325;    59/149;    11/438;    15/39;    17/508.  368   (60  S.   E.  865). 

In   civil  case  judge  has  discretion   to  Traverse    jurors,    special    jury    may    be 

require    that    jury    be    stricken    from  stricken  from.     65/678;  68/431. 

§  853.  (§  849.)  Oath  of  special  jurors.  The  oath  prescribed  for  petit 
jurors  shall  be  the  oath  of  special  jurors. 

Cobb,   551. 
§§  860,  1005. 

Civil  cases,  oath  prescribed  in  section  860        section    1005.      121/348    (2)    (49   S.    E. 
is  propounded   when  jurors   are   sum-       303V 

moned    to    serve    in;    proper    oath    in    "Equity"    in    form    of   oath    for    special 
criminal    cases    is    that   prescribed   by       juries    (Cobb,   551)    synonymous   with 

"law."     11/461;  see  also  57/325. 


ARTICLE  9. 
The  Petit  Jury. 

§  854.  (§  850.)  Trial  by  jury.  'lhe  right  of  trial  by  jury,  except  where 
it  is  otherwise  provided  in  the  Constitution,  shall  remain  inviolate;  but  the 
General  Assembly  may  prescribe  any  number,  not  less  than  five,  to  constitute 
a  trial  or  traverse  jury  in  courts  other  than  the  superior  or  city  courts. 

Const.,  Art.  6,  §   18,  par.  1   (§  6545,   C.  C). 

§  8   (5).     §  6361,  C.   C. 
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Appeal  should  be  tried  by  special  jury. 
57/325. 

Auditor's  report,  Act  authorizing  court 
to  try  exceptions  of  fact  to,  without 
jury,  unconstitutional  except  as  to  eq- 
uity cases.  90/590  (1)  (16  S.  E.  710); 
and  see  80/27  (2)  (5  S.  E.  107).  See 
notes  to  §  5141  et  seq.,  Civil  Code. 

Banker  holding  county  funds,  summary 
execution  against,  with  right  to  file 
affidavit  of  illegality,  constitutional. 
98/574   (25  S.   E.   579). 

Bonds  of  counties  and  municipalities, 
Act  of  1897  (Acts  1897,  p.  82,  §  445, 
et  seq.,  C.  C.)  providing  for  validation 
of,  not  violative  of  this  section. 
131/629  (2)    (63  S.  E.  36). 

Challenge  for  defect  propter  defectum, 
where  defendant  does  not  make,  be- 
fore juror  sworn,  juror  competent  to 
serve;  this  is  no  violation  of  right  of 
trial  by  jury.  19/629  (3).  Act  giving 
vState  half  as  many  challenges  as  de- 
fendant not  infringement  of  right  of 
trial  by  jury.  1/610  (3);  and  see  2/173. 
Number  allowed  each  party  is  statu- 
tory, not  constitutional.  81/615  (8  S. 
E.  521).  Party  in  civil  case  here  made 
challenge  to  whole  panel,  seeking  to 
put  all  twenty-four  of  the  jurors  on 
voir  dire;  the  court  erroneously  re- 
fused to  entertain  such  a  challenge. 
59/149   (1). 

City  court  of  Atlanta,  Act  providing  for 
jury  of  five  in,  constitutional.  66/110 
(2),  164  (3);  62/395  (2),  overruled 
114/528,  530  (40  S.  E.  798).  Act  creat- 
ing city  court  may  provide  for  a  jury 
of  six  where  such  court  is  not  a  con- 
stitutional city  court.  115/819.  821  (42 
S.  E.  248).  Act  establishing  Criminal 
Court  of  Atlanta  and  authorizing  in- 
dictment for  misdemeanor  by  nine 
jurors,  constitutional.  25/220.  Char- 
ter of  city  court  requiring  defendant 
to  enter  demand  for  jury  trial  at  first 
term  is  sufficiently  complied  with  by 
making  demand  in  pleadings;  entry 
on  minutes  or  docket  not  necessary. 
8  App.  109  (68  S.  E.  620).  Demand 
for  jury  trial  in  city  court  of  Wash- 
ington must  be  made  on  or  before 
call  of  docket  at  return  term.  116/36 
(1)  (42  S.  E.  509).  Provision  in  act 
creating  city  court  taking  away  right 
to  demand  trial  before  jury  of  twelve  in 
suits  involving  $50  or  less,  is  uncon- 
stitutional;   entire    act,    however,   not 


thereby  rendered  void.  115/212  (2) 
(41  S.  E.  709).  Demand  as  a  condi- 
tion to  trial  by  jury  in  city  court  is 
constitutional.  86/652  (2-a)  (12  S.  E. 
979).  Where  rule  required  the  de- 
fendant to  enter  demand  before  re- 
turn term,  no  subsequent  demand 
could  divest  judge  of  discretion  to  try 
case  though  case  heard  once  and  new 
trial  granted.  Such  discretion  may  be 
exercised  by  any  judge  lawfully  pre- 
siding in  the  court.  8  App.  38  (68  S. 
E.  519).  Court  is  not  city  court  if 
jury  of  less  than  twelve  provided  for. 
Essentials  of  city  court.  Such  court 
may  grant  new  trials  and  writ  of  er- 
ror lies  from  it,  whether  act  creating 
it  so  provides  or  not.  114/793  (40  S. 
E.  857).  Writ  of  error  will  not  lie  from 
city  court  when  act  creating  it  does 
not  provide  for  jury  trial  by  full  panel 
of  twelve.     114/528  (40  S.  E.  798). 

Civil  case  distinguished  from  criminal 
as  to  right  of  trial  by  jury.  5/194  (6) ; 
and  see  44/503;  45/82,  117  (2);  46/344; 
61/545  (3);  46/53,  modified  83/261  (9 
S.   E.  1086);   112/943   (38  S.  E.  353). 

Claim  interposed  should  be  tried  by  a 
jury  unless  withdrawn  or  dismissed 
by  claimant.     29/696  (2). 

Condemnation,  act  providing  for,  and 
making  no  provision  for  trial  by  jury, 
unconstitutional.  46/43  (2),  53,  modi- 
fied 83/257,  261  (90  S.  E.  1086);  and 
s$e  112/941,  943  (38  S.  E.  353). 

Conditions,  right  of  jury  trial  may  be 
cumbered  with,  so  long  as  the  right 
itself    is    not    abolished.      5/194    (10). 

Contempt:  Where  defendant  is  ruled 
for  contempt  in  failure  to  pay  alimony 
which  has  been  ordered  to  be  paid,  he 
is  not  entitled  to  a  jury  trial  on  the 
issue  as  to  whether  he  is  capable  of 
making  the  payments.  97/736  (25  S. 
E.  174).  No  right  in  receiver  to  jury 
trial,  under  rule  against  him  for  con- 
tempt. 113/1115  (1-b)  (39  S.  E.  450). 
See  §  4643,  C.  C. 

Conviction    for    larceny    disqualified   ju- 

•  ror  and,  where  such  convict  serves  on 
jury  without  the  knowledge  of  the 
party,  the  right  of  trial  by  jury  is  im- 
paired.   12  App.  337  (3)  (77  S.  E.  189). 

County  court,  General  Assembly  has 
power  to  provide  for  trial  in,  by  jury 
of  less  than  twelve.  51/264.  County 
Court  Act  (4775  (x),  et  seq.),  uncon- 
stitutional in  so  far  as  it  denies  right 
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of  trial  by  jury  in  cases  involving  $50 
or  less.  1  App.  688  (1)  (57  S.  E.  85); 
128/57    (1)    (57    S.   E.   85). 

Criminal  court  of  Atlanta,  Act  creating, 
not  unconstitutional  because  provid- 
ing that  cases  therein  may  be  tried  by 
jury  of  five.  115/563  (41  S.  E.  999). 
Such  court  is  a  new  and  independent 
court,  and  not  part  of  the  city  court 
of  Atlanta.    114/793  (3)  (40  S.  E.  857). 

Demand  for  jury:  See  City  court,  Con- 
ditions, Waiver. 

Direction  of  verdict,  provision  for  (§ 
5926,  Civil  Code),  not  unconstitutional 
as  impairing  right  of  trial  by  jury. 
124/899  (2)  (53  S.  E.  455);  119/867  (2) 
(47   S.   E.  219). 

Election,  court  to  try  issue  growing 
out  of  contest  of,  without  jury,  con- 
stitutional.    72/812. 

Equity  cases,  no  constitutional  right  to 
jury  trial  in,  such  right,  as  far  as  it 
exists,  being  statutory.  105/293  (31 
S.  E.  173);  108/158  (4)  (33  S.  E.  958); 
77/118.  See  §  5422,  Civil  Code,  and 
notes. 

Execution,  Act  authorizing  inferior  court 
to  issue,  without  trial  for  the  collec- 
tion of  money  belonging  to  county, 
unconstitutional  except  as  to  public 
officers.  5/185  (3).  And  where  exe- 
cution issues  against  defaulting  county 
treasurer  and  he  then  has  jury  trial 
of  all  issues  involved,  he  cannot  com- 
plain that  he  did  not  have  it  before. 
67/220. 

Executors,  statute  authorizing  ordinary 
to  cite,  for  settlement  and  to  enforce 
his  judgment  by  attachment  or  exe- 
cution, not  unconstitutional.  54/180  (1). 

Fraudulent  procurement  of  money  on 
contract  for  services,  Act  of  1903  pe- 
nalizing, not  deprive  defendant  of  pub- 
lic and  speedy  trial  by  impartial  jury. 
128/661  (57  S.  E.  889).  See  §§  715, 
716. 

Guard  jury  trial,  courts  should,  scrupu- 
lously.    97/76  (1)   (25  S.  E.  252). 

Impartial  trial:     See  §  8  (5)  and  notes. 

Judgment  by  court  without  verdict  of 
jury  where  suit  is  on  unconditional 
contract  in  writing  and  no  issuable 
defense  is  filed  under  oath:  Sec  §  5660 
and   notes. 

Manner  of  procuring  jury,  no  constitu- 
tional limitation  on  legislatures  power 
to  provide.  115/212  (1)  (41  S.  E. 
694);  see  61/293  (2);  19/614  (::). 

Mode   of   impaneling  jury,   this   section 


does  not  control;  constitutional  provi- 
sion merely  seeks  to  guarantee  jury 
trial  as  distinguished  from  any  other 
mode  of  trial.     19/614  (3). 

Municipal  ordinance,  jury  trial  not 
guaranteed  to  offenders  against. 
4/509;  14/354;  72/319;  124/701  (1)  (52 
S.  E.  751);  10  App.  217  (72  S.  E. 
1099).  This  is  true  though  such 
offender  is  sentenced  to  pay  a  fine  of 
$500  and  to  work  on  the  streets  for 
thirty  days.  133/797  (6,  7)  (67  S.  E. 
101).  It  is  unconstitutional  to  send  the 
violator  of  a  municipal  ordinance  to 
county  chain  gang  with  State  convicts, 
without  jury  trial  and  with  no  record 
but  recorder's  docket  entries.  124/701 
(4)  (52  S.  E.  751).  Municipal  ordi- 
nance punishing  act  which  might  also 
be  punished  under  penal  statute  of 
State,  not  unconstitutional  because  it 
denies  right  of  trial  by  jury.  88/405 
(15  S.  E.  490)  413,  414  (15  S.  E.  491); 
and  see  18/586;  35/147;  109/166,  170 
(34  S.  E.  322);  123/427  (2)  (51  S.  E. 
390),  503  (2)  (51  S.  E.  501);  125/1  (1) 
(53  S.   E.  814). 

Panel  of  jurors,  this  section  does  not 
regulate  size  of,  except  to  secure  to 
the  State  and  defendant  the  right  of 
challenge  and  give  to  the  defendant  a 
jury  of  twelve  in  the  city  and  supe- 
rior courts.     81/615   (8  S.  E.  521). 

Partition  proceeding,  on  issue  in,  whether 
fair  division  can  be  made  by  metes 
and  bounds,  no  right  to  trial  by  jury. 
105/67  (31  S.  E.  126). 

Public  trial:     See  §  8  (5)  and  notes. 

Road  commissioner,  proceeding  against, 
under  section  731,  Civil  Code,  for  neg- 
lect is  not  such  a  proceeding  as  that 
the  road  commissioner  is  entitled  to 
a  trial  by  jury.     40/680. 

Road  law  requiring  citizens  to  work 
road  or  pay  tax,  not  unconstitutional 
because  it  fails  to  provide  for  trial  by 
jury.     91/770  (18  S.  E.  28). 

Rule  brought  against  attorney,  answer 
of  the  latter  is  traversable  and  the 
traverse  should  be  tried  by  a  jury. 
58/121. 

Summoning  and  impaneling  of  jurors, 
legislative  regulation  of,  does  not  in- 
fringe right  of  jury  trial.  20/60; 
19/614. 

Tax,  execution  for,  may  issue  without 
jury  trial.     23/566;  and  see  46/344. 

Waiver  may  be  made  of  right  of  trial 
by  jury  and   where  a  party   has   the 
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right  to  demand  a  jury  trial  and  neg- 
lects to  do  so  he  will  be  held  to  have 
waived  the  right.  5/194  (8);  86/652 
(12  S.  E.  979);  117/31  (2)  (43  S.  E. 
413);  124/859  (3)  (53  S.  E.  395);  3 
App.  557  (4)  (60  S.  E.  299).  Where 
defendant  is  arraigned  in  county 
court  and  waives  right  to  jury  trial 
and  is  convicted,  upon  new  trial  in 
county  court,  secured  by  certiorari,  he 
could  withdraw  waiver  of  jury  trial 
provided  he  acted  in  reasonable  time. 
89/340  (15  S.  E.  462).  And  where  ac- 
cused   declined    to    have    counsel    ap- 


pointed to  represent  him  and  waived 
his  right  to  a  jury  trial,  counsel  sub- 
sequently appointed  could  withdraw 
the  waiver.  97/404  (2)  (23  S.  E.  822). 
Defendant  in  misdemeanor  case  in  city 
court  having  right  to  waive  jury  trial, 
by  such  waiver  gains  right  to  demand 
trial  by  judge.  Where  waiver  made, 
duty  of  judge  to  try  such  defendant 
is  obligatory.  6  App.  324  (1,  2)  (64  S. 
E.  1121).  Defendant  in  misdemeanor 
case  can  waive  jury  trial.  124/30  (1) 
(52  S.  E.  81);  121/153  (3)  (48  S.  E. 
977);  86/266  (12  S.  E.  406). 


§  855.  (§  851.)  Qualification.  The  General  Assembly  shall  provide  by 
law  for  the  selection  of  the  most  experienced,  intelligent,  and  upright  men  to 
serve  as  grand  jurors,  and  intelligent  and  upright  men  to  serve  as  traverse 
jurors.  Nevertheless  the  grand  jurors  shall  be  competent  to  serve  as  traverse 
jurors. 

Const.,  Art.  6,  §  18,  par.  2  (§  6546,  C.  C). 

See  §  819  and  notes. 

§  856.  (§  852.)  How  selected,  drawn,  and  summoned.  Petit  juries 
are  selected,  and  their  names  placed  in  a  box,  as  provided  in  sections  819  and 
820;  and  at  the  same  time,  and  in  the  same  manner  that  grand  juries  are 
drawn,  the  judge  shall  draw  out  of  the  same  apartment  of  the  jury  box  thirty- 
six  names  to  serve  as  petit  jurors  for  the  trial  of  civil  and  criminal  cases;  and 
such  petit  jurors  are  summoned  in  the  same  manner  as  is  provided  in  this 
Code  for  summoning  grand  jurors. 

Acts   1878-9,   p.  27.     1869,   pp.   139,    140. 
§   827. 


See  notes  to  §§  818,  819. 

Bailiffs  may  be  appointed  by  the  deputy 
sheriff  for  the  purpose  of  summoning 
jurors.     17/497  (3);  25/515  (3);  45/279. 

Disqualified:  If  sheriff  or  his  deputy 
disqualified  to  summon  jury,  court 
may  order  any  disinterested  person 
to  do  so.     29/105   (2). 

Excuse  jurors  because  of  private  busi- 
ness, generally  judge  should  not,  but 
if  more  present  than  needed,  new  trial 


not  granted  because  judge  excused 
one.     114/36  (39  S.  E.  881). 

New  trial,  irregularity  in  summoning 
jurors  not  ground  for,  such  irregular- 
ity having  been  known  before  trial  and 
there  being  no  exceptions  to  panel. 
109/485   (1)    (34  S.  E.  1030). 

Presumption  is  that  jurors  are  selected 
and  drawn  according  to  law  and  bur- 
den on  defendant  challenging  the  ar- 
ray to  show  irregularities.     42/307. 


§  857.  (§  853.)  Panels,  how  made.  The  judges  of  the  superior 
courts,  at  each  term,  shall,  from  the  petit  jurors,  have  made  up  two  panels  of 
twelve  jurors  each,  which  shall  be  known  and  distinguished  as  panels  "num- 
ber one"  and  "number  two ;"  all  cases  in  said  courts  shall  be  tried  by  one  or 
the  other  of  said  panels,  if  the  parties  can  agree  upon  a  panel.  If  the  parties 
can  not  agree  upon  a  panel,  the  clerk  shall  furnish  the  parties  or  their  attor- 
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neys  a  list  of  both  panels,  from  which  the  parties  or  their  attorneys  may 
strike  alternately  until  there  shall  be  but  twelve  left,  which  shall  constitute 
the  jury  to  try  the  case.    In  all  cases  the  plaintiff  shall  have  the  first  strike. 
Acts   1869,  p.   141. 


Exceed  proper  number,  where  party 
does,  and  jury  reduced  to  eleven,  last 
man  stricken  should  be  restored. 
88/653  (16  S.  E.  52). 

Joint  defendants  in  civil  case  not  enti- 
tled to  separate  trials,  nor  is  each  en- 
titled to  strike  the  full  number  of  ju- 
rors, but  all  must  join  in  striking 
jury.      88/653    (16    S.    E.    52).      As    to 


criminal  case,  see  12  App.  355  (1)  (77 
S.  E.  184). 

Restrike  jury,  motion  to,  alleging  over- 
sight, denied.     87/402  (13  S.  E.  502). 

Waiver  of  right  to  list  results  from  fail- 
ure of  counsel  to  call  court's  atten- 
tion to  omission  to  furnish  list.  9 
App.  553   (2)    (71  S.  E.  879). 


§  858.  (§  854.)  Parties  entitled  to  full  panels.  In  civil  cases  and 
cases  of  misdemeanors  in  the  superior  court,  each  party  may  demand  a  full 
panel  of  twenty-four  competent  and  impartial  jurors  from  which  to  strike  a 
jury,  and  when  one  or  more  of  the  regular  panel  of  traverse  jurors  is  absent, 
or  for  any  reason  disqualified,  the  presiding  judge,  at  the  request  of  counsel 
for  either  party,  shall  cause  the  panel  to  be  filled  by  tales  jurors  to  the  num- 
ber of  twenty-four,  before  requiring  the  parties,  or  their  counsel,  to  strike  a 
jury. 

^cts  1878-9,  p.   145. 


Disqualified,  that  juror  in  panel  was,  no 
ground  for  new  trial  when  such  juror 
stricken  by  the  State  or  where  it  does 
not  appear  that  defendant  was  there- 
by caused  to  exhaust  his  peremptory 
challenges.  11  App.  799  (7)  (76  S.  E. 
162);  8  App.  129  (8)   (68  S.  E.  849). 

Excuse  jurors  because  of  private  busi- 
ness, generally  judge  should  not,  but 
if  more  present  than  are  needed,  new 
trial  not  granted  because  judge  ex- 
cused one.  114/36  (39  S.  E.  881). 
That  the  judge  excused  jurors  who 
were  qualified  is  not  cause  for  a  new 
trial  where  the  panel  was  afterwards 
put  upon  the  defendant  and  there  was 
no  challenge  to  the  array  or  other  ob- 
jection, and  where  it  does  not  appear 
that  the  peremptory  challenges  al- 
lowed the  defendant  were  exhausted. 
113/736    (3)    (39   S.   E.   337). 

Formerly,  jurors  stricken  from  panel  in 
civil  case  because  of  relation  to  par- 
ties did  not  have  to  be  supplied. 
59/180. 

Impartial  jurors,  panel  should  be  made 
up  of,  and  where  a  request  is  made  to 
excuse   partial   men   for   cause   before 


the  striking  begins,  it  is  error  to  re- 
fuse. 2  App.  305  (58  S.  E.  538); 
63/682,  686. 

Joint  defendants  on  trial  for  offense  for 
which  one  may  be  convicted  and  the 
others  acquitted,  each  entitled  to  num- 
ber of  challenges  allowed  defendant 
in  criminal  case;  this  rule  is  applicable 
to  misdemeanor  and  felony  cases.  12 
App.  355  (1)  (77  S.  E.  184),  distin- 
guishing 13/324. 

Number  of  jurors,  act  providing  for 
only  eighteen  in  panel  for  city  court, 
constitutional.     81/615  (8  S.  E.  521). 

Quo  warranto  proceeding,  jury  in,  se- 
lected by  drawing  panel  of  thirty-six, 
purging  and  reducing  it  to  twenty- 
four,  and  selecting  in  usual  way,  each 
party  being  allowed  six  peremptory 
challenges.  119/973  (3)  (47  S.  E. 
563). 

Striking  qualified  jurors  from  panel, 
over  protest,  ground  for  new  trial. 
69/579;   63/463. 

Talesmen,  service  of,  in  place  of  mem- 
bers of  original  panel,  defect  waived 
by  striking  from  panel  thus  consti- 
tuted.    78/753   (3  S.  E.  669). 
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§  859.  (§  855.)  Challenge  for  favor.  In  a  civil  cause  it  is  good  cause 
of  challenge  that  a  juror  has  expressed  an  opinion  as  to  which  party  ought  to 
prevail,  or  that  he  has  a  wish  or  desire  as  to  which  should  succeed. 

15  Ga.  39. 


Affidavit  of  juror  may  be  submitted 
where  such  juror  is  attacked  by  affi- 
davit of  third  person  for  the  previous 
expression  of  an  opinion  and  if  juror 
in  this  affidavit  denies  or  satisfactorily 
explains  declarations,  no  new  trial 
granted.     7/139. 

Corporation:    See  Stockholder. 

County,  citizens  of,  are  not  disqualified 
as  jurors  in  cases  where  county  is  a 
party:     See  §  881  and  notes. 

Criminal  cases,  kinship  of  juror  in:  See 
§  999   (4)   and  notes. 

Doubt,  where  juror  expressed,  as  to 
whether  he  could  do  a  party  justice, 
he  was  incompetent.     24/265. 

Employee  not  competent  juror  to  try 
case  in  which  employer  is  a  party; 
failure  to  remove  jurors  thus  disquali- 
fied, ground  for  new  trial.  2  App.  305 
(2)  (58  S.  E.  538).    See  Lessee. 

Forcible  entry  and  detainer:  On  trial  of 
case  of  forcible  entry  and  detainer,  a 
party  is  entitled  to  purge  the  jury  by 
putting  them  on  their  voir  dire. 
75/847. 

Grand  jury,  which  had  indicted  defend- 
ant for  criminal  aspects  of  cause  of 
action  upon  which  he  is  sued  civilly, 
where  members  of,  serve  on  jury, 
without  the  knowledge  of  defendant  or 
his  counsel,  discretion  of  lower  court 
in  granting  new  trial,  not  controlled. 
39/118.  Member  of  grand  jury  that 
indicted  defaulting  county  treasurer 
not  disqualified  as  juror  in  civil  case 
arising  from  issuance  of  execution  by 
county  commissioners  against  such 
treasurer.    115/337  (3)  (41  S.  E.  594). 

Interest  that  disqualifies  a  juror  is  one 
that  is  certain.     15/39  (9),  73. 

Kinship:  Where  counsel's  affidavit 
shows  that  he  struck  the  jury,  the 
plaintiff  himself  being  absent,  and 
that  he  knew  that  juror  was  brother- 
in-law  of  defendant's  intestate,  but 
failed  to  reflect  and  allowed  juror  to 
serve,  no  new  trial  granted.  26/432. 
Kinship  of  juror  to  prevailing  party 
not  require  new  trial  where  movant 
does  not  show  degree  of  relationship 
or    negative    knowledge    before    trial. 


39/660.  Juror  who  is  cousin  of  one  of 
the  defendants  is  incompetent  to  sit 
on  the  trial  of  the  cause.  47/538. 
Son  of  first  cousin  of  a  party  is  not  a 
competent  juror;  if  relationship  not 
discovered  until  after  verdict,  grant  of 
new  trial  not  reversed.  65/304. 
Ground  for  new  trial  that  juror  was 
cousin  of  successful  plaintiff.  63/165. 
Where  juror  was  related  by  affinity 
to  the  wife  of  propounder  of  will  and 
she  had  interest  in  codicil,  he  was 
disqualified,  but,  after  verdict  against 
the  codicil,  his  service  not  ground  for 
new  trial  on  motion  of  caveator. 
72/80.  Half-brother  of  a  material  wit- 
ness for  the  plaintiff  is  not  competent 
and  his  service  is  ground  for  new  trial 
where  the  witness  was  directly  in- 
terested in  the  recovery  and  the  facts 
were  not  discovered  until  after  trial. 
71/818.  Second  cousin  of  attorney  for 
one  of  the  parties  is  incompetent 
where  the  fee  of  this  attorney  is  con- 
ditional. 73/86  (2);  63/682  (1).  De- 
gree of  relationship  which  disqualifies 
stated  as  ninth  degree.  75/857.  Sup- 
posed that  ninth  degree  here  referred 
to  meant  such  degree  determined  by 
the  civil  law  rule.  115/259,  261  (41  S. 
E.  616);  see  2  App.  574,  577  (59  S.  E. 
311).  That  the  step-daughter  of  the 
juror  married  the  brother  of  the  plain- 
tiff will  not  disqualify  the  juror. 
91/513  (1)  (18  S.  E.  315).  Relation- 
ship of  juror  to  unsuccessful  party  is 
not  ground  for  new  trial.  104/174  (30 
S.  E.  651);  72/80.  Juror  is  not  dis- 
qualified because  he  is  the  brother  of 
the  wife  of  defendant's  brother, 
though  defendant's  brother  actively 
assisted  in  preparation  of  case. 
119/239  (2)  (46  S.  E.  106).  Brother 
of  county  commissioner,  not  incompe- 
tent to  serve  as  juror  in  suit  against 
county  in  which  commissioner  not 
pecuniarily  interested.  123/205  (4)  (M 
S.  E.  328).  One  who  is  nephew  of 
husband  of  aunt  of  one  who  is  plain- 
tiff in  a  suit  arising  out  of  same  trans- 
action as  that  which  gave  rise  to  case 
on    trial   is    not   disqualified.     139/556 
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(6)  (77  S.  E.  790).  See  Stockholder. 
Kinship  in  criminal  cases:  See  §  999 
(4)  and  notes. 

Lessee  railroad  company,  employee  or 
stockholder  of,  not  disqualified  as  ju- 
ror in  suit  against  lessor  company  for 
injury  which  occurred  before  lease. 
105/134  (1)  (31  S.  E.  420).  In  suit 
against  lessor  for  injury  caused  by 
negligence  of  lessee's  servants,  such 
servants  are  incompetent  as  jurors. 
124/459   (4)    (52  S.   E.  916). 

Municipal  corporation  being  winning 
party  in  suit,  it  is  no  cause  for  new 
trial  that  losing  party  has  discovered, 
since  verdict,  that  a  juror  was  or  was 
about  to  become  applicant  for  posi- 
tion as  policeman.  54/245.  Citizens 
of  municipality  are  not  disqualified  in 
cases  where  municipal  corporation  is 
a  party:    See  §  882  and  notes. 

New  road,  petitioners  for,  incompetent 
as  jurors  in  trial  between  county  and 
property  owners  to  fix  damages. 
78/199   (2  S.  E.  943). 

Opinion,  although  a  juror  may  have  ex- 
pressed, as  to  subject  matter  of  liti- 
gation, he  is  competent.  21/161  (7). 
Where  juror  is  charged  in  motion  for 
new  trial  with  having  expressed  his 
personal  dislike  for  losing  party,  no 
new  trial  where  imputed  statement  de- 
nied by  juror  and  person  to  whom 
it  was  charged  to  have  been  made  and 
other  jurors  testify  to  his  fairness  and 
impartiality.  84/186  (3)  (10  S.  E. 
737). 

Panel,  jurors  whose  relations  to  par- 
ties are  such  as  to  give  rise  to  pre- 
sumption that  they  are  not  impartial 
should  be  removed  from,  on  motion 
made  before  striking  begins.  2  App. 
305  (1)  (58  S.  E.  538).  Panel  may  be 
questioned  to  test  competency  or 
judge  may  put  questions  to  jurors 
separately.  11  App.  804  (1)  (76  S.  E. 
594). 

Previous  trial,  juror  who  served  at,  and 
joined  in  rendering  verdict  in  favor  of 
one  of  parties,  subject  to  challenge  for 
cause.     7  App.  231  (3)   (66  S.  E.  548). 


Where  city  sues,  to  recover  indemni- 
fication from  property  owner  on  same 
transaction  as  that  for  which  juror's 
wife  recovered  damages  against  city, 
the  amount  of  the  first  verdict  hav- 
ing been  paid,  juror  competent. 
78/779    (4   S.    E.   3). 

Special  jury,  in  formation  of,  under  Act 
of  1799,  grand  jurors  may  be  put  on 
voir  dire  and  those  who  disqualify  for 
favor  may  be  challenged  for  cause. 
15/39;  see  59/145,  149. 

Stockholder  in  corporation  which  is 
party  to  suit,  service  of  son  of,  is 
ground  for  new  trial  if  unknown  to 
opposite  party  until  after  verdict. 
60/550.  Brother  or  son-in-law  of 
stockholder  incompetent  in  suit 
against  railroad  company.  73/713. 
Relationship  of  jurors  to  stockholders 
of  corporation  within  prohibited  de- 
gree, cause  for  new  trial,  though  fact 
unknown  to  jurors*  at  time  of  trial. 
99/672  (1)  (26  S.  E.  501);  107/199  (2) 
(33  S.  E.  65),  211  (2)  (33  S.  E.  70). 
That  juror  was  related  to  stockholder 
in  plaintiff  company  not  ground  to 
set  aside  judgment;  remedy  is  to  file 
motion  for  new  trial  in  due  time. 
109/359  (34  S.  E.  583).    See  Lessee. 

Sued  juror,  that  plaintiff  has,  on  a  simi- 
lar transaction,  not  principal  ground 
of  challenge.  At  most,  it  is  only 
cause  of  challenge  to  the  favor. 
60/520. 

Voir  dire,  jurors  in  civil  and  criminal 
cases  may  be  placed  upon,  and  ex- 
amined as  to  impartiality,  but  ques- 
tions should  be  limited  to'  partiality  or 
impartiality  as  to  particular  case  and 
parties.  122/338  (1)  (50  S.  E.  142). 
Cause  of  challenge  under  this  sec- 
tion taken  advantage  of  by  motion  to 
put  jurors  on  voir  dire;  questions  may 
be  propounded  to  each  juror  or  to 
entire  panel:  preliminary  oath  should 
be  administered,  but  if  inadvertently 
omitted,  it  is  too  late  after  verdict  to 
object  thereto.  135/696  (l)  (70  S.  E. 
234).  See  Forcible  entry  and  detainer, 
Special  jury. 


§  860.  (§  856.)  Oath  of  petit  jurors.  Each  panel  of  the  petit  jury 
shall  take  the  following  oath :  "You  shall  well  and  truly  try  each  cause  sub- 
mitted to  you  during  the  present  term,  and  a  true  verdict  give,  according  to 
the  law  as  given  you  in  charge,  and  the  opinion  you  entertain  of  the  evidence 
produced  to  you,  to  the  best  of  your  skill  and  knowledge,  without  favor  or 
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affection  to  either  party,  provided  you  are  not  discharged  from  the  consid- 
eration of  the  case  submitted.    So  help  you  God." 

Acts   1869,  p.   141. 

§§  853,  1005. 

Criminal  cases,  only  oath  designated  for  303). 

jurors  in,  is  one  prescribed  by  section  Form  of  oath,  objections  to,  made  too 

1005;  oath  in  this  section  need  not  be  late  after  party  has  stood  for  a  ver- 

administered.      121/348    (2)    (49    S.    E.  diet.     23/493. 

§  861.  (§  857.)  Juries  to  try  misdemeanors.  For  the  trial  of  misde- 
meanors, the  solicitor  and  the  accused  may  select  either  panel  of  the  petit 
jury.  If  they  can  not  agree  upon  a  panel,  the  court  shall  have  a  panel  made 
up  of  the  twenty- four  petit  jurors  in  attendance,  of  which  the  accused  shall 
have  the  right  to  challenge  seven  peremptorily,  and  the  State  five.  The  re- 
maining twelve  shall  constitute  the  jury. 

Cobb,  842.     Acts  1869,  p.  141. 


Absent,  that  juror  whose  name  was  on 
list  was,  while  jury  was  being  selected, 
not  ground  for '  challenge  after  jury 
has  been  selected  in  misdemeanor 
case;  practice  of  striking  juror  from 
list  in  misdemeanor  case  is  legal 
equivalent  of  challenge.  11  App.  89 
(2)    (74  S.  E.  711). 

Challenging  jurors,  practice  of  striking, 
in  misdemeanor  case,  substitute  for. 
29/36. 

Disqualified,  that  juror  in  panel  was,  no 
ground  for  new  trial  when  such  juror 
stricken  by  the  State  or  when  it  does 
not  appear  that  defendant  was  thereby 
caused  to  exhaust  his  peremptory 
challenges.  11  App.  799  (7)  (76  S.  E. 
162);  8  Apo.  129  (8)   (68  S.  E.  849). 

First  strike,  defendant  required  to  make. 
127/213    (2)    (56   S.   E.   125). 

Joint  defendants  on  trial  for  offense  for 
which  pne  may  be  convicted  and  the 
others  acquitted,  each  entitled  to  num- 
ber of  challenges  allowed  defendant 
in  criminal  case;  this  rule  is  applica- 
ble to  misdemeanor  and  felony  cases. 
12  App.  355  (1)  (77  S.  E.  184),  distin- 
guishing 13/324. 

New  trial  not  granted  because  court, 
after  jury  stricken,  had  another 
stricken  it  not  appearing  why  this  ac- 
tion was  taken.  97/215  (1)  (22  S.  E. 
403).  Nor  where  restriking  of  jury  is 
ordered    because   juror    failed   to   an- 


swer his  name  when  called.  53/241 
(7). 

Number  of  jurors,  may  be  fixed  by  law 
as  less  than  twelve  in  county  courts 
and   other   inferior   tribunals.     51/264. 

Order  of  strikes  should  be  alternating, 
the  defendant  beginning  and  conclud- 
ing.    19/425. 

Restrike  jury,  not  error  to  require  de- 
fendant to,  where  one  of  the  men  se- 
lected for  service  on  the  case  had 
been  excused  because  of  sickness  be- 
fore the  jury  was  charged  with  the 
case.  23/681.  Where  juror  failed  to 
answer  to  his  name  when  called,  after 
the  jury  was  stricken,  but  before  the 
jurors  were  sworn  or  the  case  sub- 
mitted, it  was  not  error  in  the  court 
to  order  the  panel  to  be  filled  and  the 
jury  again  stricken.  53/241  (6).  See 
New  trial. 

Statutory  questions  prescribed  in  felony 
cases,  or  such  other  questions  as  will 
test  juror's  impartiality,  may  be  asked. 
1  App.  519  (2,  3)   (57  S.  E.  1063). 

Superior  courts,  section  applies  exclu- 
sively to.  115/563,  566  (5)  (41  S.  E. 
999). 

Voir  dire,  right  of  defendant  to  have 
jurors  examined  upon:  Sec  catch- 
word Misdemeanors  under  §  1001. 

Waived  by  State,  where  part  of  chal- 
lenges are,  accused  not  entitled  to 
them,  in  addition  to  those  given  him 
by  law.    2  App.  153  (1)  (58  S.  E.  381). 

§  862.  (§  858.)     Jury  to  try  felonies.     When  any  person  shall  stand 
indicted  for  a  felony,  the   court  shall    have    impaneled    forty-eight   jurors, 
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twenty-four  of  whom  shall  be  taken  from  the  two  panels  of  petit  jurors, 
from  which  to  select  the  jury.  If  the  jury  can  not  be  made  up  of  said  panel  of 
forty-eight,  the  court  shall  continue  to  furnish  panels,  consisting  of  such 
number  of  jurors  as  the  court,  in  its  discretion,  may  think  proper,  until  a  jury 
is  obtained.  In  making  up  said  panel  of  forty-eight  jurors,  or  successive 
panels  of  any  number,  the  presiding  judge  may  draw  the  tales  jurors  from 
the  jury  boxes  of  the  county  and  order  the  sheriff  to  summon  them,  or  he 
may  order  the  sheriff  to  summon  tales  jurors  from  among  persons  qualified 
by  law  to  serve  as  jurors. 

Acts   1869,  p.  141.     1871-2,  p.  42.     1880-1,  p.   120. 
§  996. 


'  Challenges  to  polls  having  exhausted 
first  panel,  court  could  put  new  panel 
of  forty-eight  jurors  on  accused;  Act 
of  1856  did  not  repeal  prior  law  which 
was  not  in  conflict  with  it.    26/276  (3). 

Disqualified,  that  juror  in  panel  was,  no 
ground  for  new  trial  when  such  juror 
stricken  by  the  State  or  when  it  does 
not  appear  that  defendant  was  there- 
by caused  to  exhaust  his  peremptory 
challenges.  11  App.  799  (7)  (76  S.  E. 
162);  8  App.  129  (8)   (68  S.  E.  849). 

Excuse  jurors  because  of  private  busi- 
ness, generally  judge  should  not,  but 
if  more  present  than  needed,  new  trial 
not  granted  because  judge  excused 
one.  114/36  (39  S.  E.  881).  That  the 
judge  excused  jurors  who  were  quali- 
fied is  not  cause  for  a  new  trial  where 
the  panel  was  afterwards  put  upon 
the  defendant  and  there  was  no  chal- 
lenge to  the  array  or  other  objection, 
and  where  it  does  not  appear  that  the 
peremptory  challenges  allowed  the  de- 
fendant were  exhausted.  113/736  (3) 
(39  S.  E.  337).  Where  defendant  chal- 
lenges array  because  jurors  were  ex- 
cused without  lawful  reason,  he  must 
show  affirmatively  that  there  was  no 
such  reason;  that  clerk  knew  of  no 
lawful  excuse,  not  sufficient.  6  App. 
163  (64  S.  E.  489).  Court  may  excuse 
juror  for  sickness  after  he  has  been 
selected  and  before  he  is  charged  with 
case:  See  catchword  Sickness  in  gen- 
eral note  on  juries  following  §  884. 

Mistrial  declared,  same  jurors  compe- 
tent on  second  trial  and  to  exclude 
them  from  regularly  drawn  panel, 
without  consent  of  accused,  was  er- 
ror.    96/406  (2)  (23  S.  E.  412). 

Number  of  jurors  in  first  panel  should 
be  forty-eight;  if  panel  of  less  number 


is  furnished,  defendant  should  chal- 
lenge array  and,  if  he  fails  to  make 
this  challenge,  no  other  method  of 
complaint  is  open  to  him.  4  App.  828, 
831  (62  S.  E.  565);  and  see  22/546  (6); 
27/287;  68/695.  Number  of  jurors  in 
successive  panels  is  within  discretion 
of  court.  134/786  (1)  (68  S.  E.  554); 
109/506  (3)  (34  S.  E.  1017);  17/498  (4). 

Personnel  of  panel,  judge  has  no  dis- 
cretionary power  to  change,  by  dis- 
charging some  jurors  and  substituting 
others.     96/406  (1)   (23  S.  E.  822). 

Tales  jurors,  no  new  trial  because  judge 
ordered  sheriff  to  summon  several  citi- 
zens to  serve  as,  and  panels  in  mur- 
der case  were  partly  made  up  of  such 
jurors.  14/43  (2);  and  see  27/694.  Ob- 
jection here  made  to  failure  of  sheriff 
to  notify  each  talesman  to  come  into 
court,  when  sheriff  had  been  ordered 
to  give  each  talesman  notice  to  come 
into  court  and  he  summoned  them 
and  proclamation  was  made  at  the 
door  that  each  talesman  required  to 
come  into  court,  this  wa*s  sufficient. 
29/483  (1).  It  is  in  the  discretion  of 
the  court  to  determine  the  number  of 
which  panel  of  tales  jurors  shall  con- 
sist in  capital  cases,  and  the  number 
of  panels  which  may  be  at  the  same 
time  summoned.  17/498  (4).  It  is 
not  necessary  that  the  names  of  tales 
jurors  should  be  in  the  jury  box  or 
that  they  should  be  qualified  to  serve 
as  jurors  at  any  time  before  trial;  it 
is  sufficient  if  at  the  time  they  have 
legal  qualification.  17/498  (5).  That 
tales  jurors  presented  on  the  panel 
and  put  upon  the  prisoner  were  drawn 
from  the  grand  jury  box,  good  cause 
of  challenge  to  the  array.  1/631. 
Grand  jurors,  however,  are  competent 
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talesmen.      4/136     (4).      It    was    not  week  be  placed  on  panel  as  talesmen, 

ground    of    challenge    to    array    that,  such  persons  having  been  neither  reg- 

when  additional  talesmen  were  needed,  ularly    drawn    as    talesmen    by   judge, 

the   court   drew   the   names   from   the  nor    regularly    summoned    by  sheriff, 

grand  jury  box.     85/69   (7)    (11   S.    E.  103/21   (2)   (29  S.  E.  859).     It  is  in  the 

814).     No  cause  of  challenge  to  array  discretion   of  the   trial  judges  of  this 

that  sheriff,  in  selecting  talesmen,  con-  State  to  have  tales  jurors  summoned 

suited  the  list  and  took  names  there-  for  the  purpose  of   completing  the  regu- 

from     in     the     alphabetical     order    in  lar  panel:  such  talesmen  to  have  such 

which  they  stand  on  the  list;  the  sher-  Qualifications     as     are    prescribed    for 

iff  is  required  only  to  serve  qualified  regularly  drawn  jurors.     12  App.   228 

persons.     64/375  (2).     Error  for  judge  (3)  (76  S.  E.  1079). 
to     direct    that    jurors    of    preceding 

§  863.  (§  859.)  Judges  may  make  up  panels,  if  regular  panels  can 
not  be  had.  When  the  regular  panels  of  petit  jurors,  or  either  of  them, 
can  not  be  furnished  to  make  up  panels  of  forty-eight  for  the  trial  of  felonies, 
or  panels  of  twenty-four  from  which  to  take  juries  in  misdemeanors,  because 
of  the  absence  of  any  of  such  panels,  where  they,  or  any  part  of  them,  are  en- 
gaged in  the  consideration  of  a  case,  the  presiding  judge  may  cause  said 
panels  to  be  filled  by  summoning  such  numbers  of  persons,  who  are  compe- 
tent jurors,  as  may  be  necessary  to  make  full  the  said  panels ;  and  such  pan- 
els of  twenty-four  shall  be  used  as  the  regular  panels  of  twenty-four  are. 
The  presiding  judge  may  draw  the  tales  jurors  from  the  jury  boxes  of  the 
county,  and  order  the  sheriff  to  summon  them,  or  he  may  order  the  sheriff 
to  summon  tales  jurors  as  provided  by  law. 

Acts   1871-2,  p.  42.     1889,  p.  118. 
§   996. 

See  notes  to  §  862.  fill   panels   according   to   this   section. 

City  court  of  Cartersville,  judge  of,  could       116/525  (42  S.  E.  g745). 

§  864.  (§  860.)  Juries  for  city  courts,  how  selected.  It  shall  be  the 
duty  of  the  clerk  of  any  city  court,  the  judge  of  which  is  commissioned  by 
the  Governor  of  this  State,  and  the  civil  jurisdiction  of  which  does  not  ex- 
tend beyond'  the  limits  of  the  city  where  such  court  is  held,  to  select,  from  the 
grand  jury  list  and  the  traverse  jury  list  of  the  superior  court  of  the  county 
in  which  such  city  court  is  located,  the  names  of  all  grand  jurors  and,  tra- 
verse jurors  who  reside  within  the  corporate  limits  of  the  city  where  such 
court  is  held,  and  to  make  separate  lists  of  the  same,  which  lists  shall  be  kept 
in  a  conspicuous  place  in  his  office,  and  the  persons  whose  names  are  on  such 
lists,  respectively,  shall  be  the  grand  jurors  and  traverse  jurors  of  such  city 
court.  The  clerk  of  such  city  court  shall  write  on  separate  cards,  or  tickets, 
the  name  of  each  grand  juror,  and  shall  place  the  same  in  a  box  containing 
two  apartments  numbered  "one"  and  "two,"  from  which  the  grand  jurors 
shall  be  drawn  as  now  required  by  law;  said  clerk  shall  write  on  separate 
cards,  or  tickets,  the  name  of  each  traverse  juror,  and  shall  place  the  same 
in  the  jury  box,  or  other  similar  box  now  in  use,  from  which  the  traverse 
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jurors  shall  be  drawn  as  now  required  by  law;  and  for  such  services  the  clerk 
shall  have  a  reasonable  compensation  to  be  allowed  by  the  judge. 
Acts  1878-9,  p.  35. 

§  865.  (§  861.)  Drawing  and  selecting  jurors  in  city  courts.  All 
laws  with  reference  to  the  drawing  or  selecting  of  jurors  in  the  superior 
courts  shall  be  held  to  apply,  so  far  as  they  are  applicable,  to  said  city  courts. 
But  no  general  law  prescribing  the  compensation*  of  jurors,  or  the  manner 
of  fixing  the  same,  shall  apply  to  said  city  courts,  unless  they  are  especially 
referred  to  and  included  in  the  Act. 

Acts  1878-9,  p.  35. 


ARTICLE  10. 
Special  Provisions  as  to  Juries. 

§  866.  (§  862.)  Juries  to  be  drawn  for  each  week.  When  the  supe- 
rior court  is  held  for  longer  than  one  week,  the  presiding  judge  shall  draw 
separate  panels  of  petit  jurors  for  each  week  of  the  court.  He  may  also  draw 
separate  panels  of  grand  jurors  for  each  week,  if,  in  his  opinion,  the  public 
interests  require  it. 

Acts  1871-2,  p.  48.     1884-5,   p.  41. 

Adjourn    court    from     week    to   week,  '    week,  a  challenge  to  the  array  on  the 

judge  may,  where  length  of  term  not  ground  that  these  jurors  were  in  the 

specified,  and  may  require  attendance  panel  and  had  not  been  "drawn,  sum- 

of  same  panel.     118/316  (6)   (45  S.  E.  moned  and  impaneled  as  required  by 

396).    Court  may  also  draw  jurors  for  law"     should     have     been     sustained, 

adjourned   term   during   first  week   of  103/21  (2)   (29  S.  E.  859).     Where  the 

regular  term.     118/751  (6,  7)  (45  S.  E.  challenge    to   jurors    who   had    served 

607).  during    the    preceding    week    was    on 

Privilege  of  exemption,  law  providing  the  ground  that  "they  had  been  sum- 
that  court  should  draw  panel  of  ju-  moned  for  the  preceding  week  and  had 
rors  for  each  week  conferred,  upon  not  been  resummoned,"  it  did  not  raise 
those  who  had  served  during  week  for  question  that  they  had  not  been  prop- 
which  vhey  had  been  summoned;  they  erly  drawn  to  serve  during  second 
could  voluntarily  serve  second  week  week.  113/726  (6)  (39  S.  E.  332). 
and,  accused  not  having  objected  by  That  judge  excused  jurors  for  week 
challenge  to  array,  could  not  sustain  for  which  they  had  been  summoned 
motion   in   arrest.     31/411    (2).  and  assigned  them  for  service  during 

Regular  terms,   this   section   applies   to.  the   succeeding  week  will  not,  unless 

54/371.  injury  is  shown,   constitute  cause   for 

Return  on  following  week,  where  judge  challenge    to    array    during    this    suc- 

ordered    jurors    who    had    served    one  ceeding   week.     89/614    (1)    (16   S.    E. 

week  to,  and  they  were  not  drawn  and  201). 
summoned   as   jurors    for   the   second 

§  867.  (§  863.)  Tabs  jurors,  when  summoned.  When  from  chal- 
lenge or  from  any  other  cause  there  are  not  a  sufficient  number  of  persons  in 
attendance  to  complete  the  panel  of  grand  jurors,  or  either  panel  of  petit 
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jurors,  the  judge  may  in  his  discretion  draw  the  tales  jurors  from  the  jury 
boxes  of  the  county,  and  order  the  sheriff  to  summon  the  jurors  so  drawn,  or 
the  sheriff  or  his  deputy  to  summon  persons  qualified,  as  required  by  this 
Code,  sufficient  to  complete  the  panel;  and  when  the  sheriff  or  his  deputy  is 
disqualified  to  summon  talesmen,  they  may  be  summoned  by  the  coroner,  or 
such  other  person  as  the  judge  may  appoint. 

Acts   1869,   p.    141.     1884-5,  p.   63. 

See  notes  to  §  862,  catchword  Tales  jurors. 

§  868.  (§  864.)  Delinquent  jurors.  If  any  person  shall  be  drawn  as 
a  juror  and  duly  summoned  to  appear  as  such  at  court,  or  if  any  person  shall 
be  summoned  as  a  tales  juror  and  shall  neglect  or  refuse  to  appear,  or  if  any 
juror  shall  absent  himself  without  leave  of  the  court,  the  court  may  fine  such 
person  in  a  sum  of  not  more  than  forty  dollars,  unless  he  shall  show  good  and 
sufficient  cause  of  excuse,  on  oath,  filed  in  the  clerk's  office  of  such  court 
within  thirty  days  after  the  opening  of  said  court;  the  merits  of  which  ex- 
cuse shall  be  determined  by  the  next  succeeding  court. 

Acts  1869,  p.  141. 

§  869.  (§  865.)  Term  of  service.  No  person  shall  be  compellable  to 
serve  on  the  grand  or  petit  jury  of  the  superior  court,  or  on  any  jury  in  other 
courts,  exceeding  four  weeks  in  any  year.  Nor  shall  he  be  allowed  to  serve 
on  the  petit  jury  of  the  superior  court,  or  as  tales  juror  in  any  criminal  cause, 
or  on  any  jury  in  other  courts,  exceeding  four  weeks  in  any  one  year,  unless 
actually  engaged  upon  the  trial  of  a  cause  when  the  four  weeks  expire,  in 
which  case  he  shall  be  discharged  as  soon  as  the  cause  is  decided. 

Acts  1872,  p.  15. 

Grand  juror   not  incompetent   to   serve  at  one  term  ineligible  to  serve  at:    See 

more    than    four   weeks    in    one    year.  §  824  and  notes. 

75/258.  Year    means    calendar    year;    juror    not 

Object  in  prohibiting  service  more  than  disqualified  by  serving  four  weeks  in 

four   weeks   is   to   equalize   jury   duty  December   from   serving   at   the   same 

and  avoid  professional  jurors;  should  term      in      the      following      January. 

be  strictly  enforced.    70/674.  70/674. 
Succeeding  term,  juror  who  has  served 

§  870.  (§  866.)  Term  of  service  by  tales  jurors.  No  person  shall  be 
competent  or  compellable  to  serve  as  a  tales  juror  upon  the  traverse  jury  in 
the  superior  court  more  than  two  weeks  at  any  one  term.  The  provisions  of 
this  section  shall  not  apply  to  any  person  regularly  drawn  for  jury  duty,  nor 
to  jurors  actually  engaged  in  the  trial  of  a  case  at  the  expiration  of  the  two 
weeks. 

Acts  1882-3,  p.  99.     1884-5,  pp.  90,  91. 

Challenge,  ineligibility  of  juror  because  Succeeding  term,  juror  who  has  served 

of  previous  service  is  ground  for,  but  at  one  term  ineligible  to  serve  at:    See 

not  for  new  trial.     119/443   (6)   (46  S.  §  824  and  notes. 
E.  679). 
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§  871.  (§  867.)  Persons  exempt  from  jury  duty.  The  following  per- 
sons shall  be  exempt  from  all  jury  duty,  civil  and  criminal: 

Ministers  of  the  gospel,  engaged  regularly  in  discharging  ministerial  duties. 

Acts  1872,  p.  33.     1878-9,  p.  171. 

All  physicians  and  apothecaries  in  the  practice  of  their  profession,  except 
as  provided  in  Civil  Code,  sections  3092  and  3105. 

Acts   1873,   p.   31.      1878-9,   p.    171. 

School  teachers  engaged  in  teaching  school. 
Acts    1878-9,   p.    171. 

Millers  and  ferrymen  engaged  in  their  occupation. 
Acts  1875,  p.  98. 

All  railroad  employees  whom  the  superintendent  of  a  railroad  shall  certify 
to  the  judge  are  necessary  and  are  actually  engaged  in  the  work  of  running 
railroad  trains. 

Acts  1878-9,  p.  171.     1875,  p.  98.     1876,  p.  16. 

All  male  persons  over  sixty  years  old. 

Acts    1875,   p.    98.      1878-9,   p.    171. 

All  telegraph  operators. 

Acts    1874,    p.    46.      1878-9,    p.    171. 

And  officers  and  members  of  each  fire  company  in  this  State,  to  the  num- 
'  ber  of  twenty-five,  doing  active  duty  as  firemen,  whose  names  shall  be  filed 
in  the  office  of  the  clerk  of  the  superior  court  by  the  secretary  of  such  com- 
pany, on  or  before  the  first  day  of  January  of  each  year. 

Acts   1871-2,  pp.  29,  30.     1878-9,  p.   171. 

Clerks  connected  with  the  several  State  departments  at  the  capitol. 
Acts   1875,  p.  96. 

Persons  employed  at  the  State  Sanitarium. 

Acts   1874,  p.   91. 

Dentists  in  the  actual  practice  of  their  profession. 

Acts   1880-1,   p.    112.      1897,   p.    119. 

Regularly  licensed  pilots  in  this  State,  together  with  one  boat-keeper  for 
each  pilot  boat,  actually  engaged  in  the  regular  management  of  their  boats. 
Acts    1880-1,   p.    114. 

The  members  of  the  various  police  forces  and  town  marshals  of  the  several 
cities  and  towns  in  this  State,  while  so  employed  on  such  police  forces. 

Acts  1884-5,  p.  94. 

All  telegraph  line  repairers  actually  engaged  in  repairing  telegraph  lines. 
Il  shall  be  necessary  for  them  to  produce  to  the  court  the  certificate  of  the 
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manager  or  superintendent  of  the  telegraph  company,  that  they  are  line  re- 
pairers and  actually  engaged  in  repairing  telegraph  lines. 

Acts   1884-5,   p.   102. 

Regularly  licensed  stationary  engineers  in  this  State  actually  engaged  in 
the  regular  management  of  engines  at  their  place  of  occupation. 

Acts   1890-1,  pp.  219,  220. 

Railway  postal  clerks. 
Acts   1899,   p.   69. 

The  special  pay  members  of  any  company  of  the  volunteer  forces  of  the 
State,  whose  certificates  of  membership,  signed  by  the  company  commander 
and  attested  by  the  first  sergeant,  when  produced  in  any  court,  shall  be  evi- 
dence of  the  right  to  the  exemption. 

Acts  1884-5,  pp.  83,  84. 

All  licensed  embalmers  who  are  actually  engaged  in  the  practice  of  em- 
balming. 
Acts   1905,   p.   105. 

Nothing  herein  contained  shall  be  construed  to  work  a  disqualification  of 
any  of  the  classes  named,  or  to  exclude  them  from  the  jury  box. 


Age:    See  Disqualified. 

Disqualified:  Objection  that  a  juror  is 
over  sixty  years  of  age,  if  tenable  at 
all,  is  a  disqualification  which  must 
be  shown  before  he  is  sworn  in  chief 
and  is  no  ground  for  new  trial.  20/752 
(2),  distinguished  in  33/403,  holding 
that  service  of  juror  who  is  more  than 
sixty  years  of  age,  if  unknown  to  de- 
fendant until  after  trial,  is  ground  for 
new  trial.  Juror  may  be  disqualified 
and  set  aside  for  cause  on  ground  that 
he  is  over  age  after  statutory  ques- 
tions have  been  propounded,  if  State 
is  nol  prejudiced.  27/287  (4);  and  see 
8  App.  129  (9)  (68  S.  E.  849);  12  App. 
228  (2)  (76  S.  E.  1079).  Juror  may  be 
excused  on  his  own  request  made 
when  his  name  is  called  if  he  is  over 
sixty  years  of  age,  though  he  pre- 
sented no  excuse  when  given  an  op- 
portunity to  do  so  before  the  panel 
was  put  upon  the  prisoner.  70/134. 
Person  over  sixty  years  of  age  is  not 
disqualified  to  serve  as  grand  juror; 
right  to  claim  exemption  is  a  privi- 
lege, not  a  bar.  75/747  (1);  76/551  (1). 
That  juror  is  over  sixty  years  of  age 
is  no  disqualification  in  civil  case; 
section  999  (2)  applies  only  to  criminal 
cases,    but,    if    that    section    conflicts 


with  this,  the  law  contained  herein, 
having  been  subsequently  enacted, 
would  seem  to  control.  4  App.  771 
(5),  780  (62  S.  E.  533).  The  later  Act, 
codified  in  this  section,  does  con- 
trol and  the  fact  that  a  petit  juror  in  a 
criminal  case  is  over  sixty  years  of 
age  is  not  ground  of  challenge  for 
cause.  141/82  (80  S.  E.  850).  An  ob- 
jection to  juror  because  he  is  over 
sixty   is   an    objection    propter   defec- 

'  turn,  and  must  be  made  before  verdict. 
11  App.  766  (76  S.  E.  70).  Min- 
ister of  the  gospel,  though  having  the 
right  to  claim  an  exemption,  is  not 
disqualified.  11  App.  89  (1)  (74  E.  E. 
711). 

Exclusion  from  service  on  juries  of  law- 
yers, ministers,  doctors,  dentists,  and 
railway  engineers  and  firemen  does 
not  deny  due  process  of  law  to  one 
convicted  of  crime  in  State  court.  201 
U.  S.  638  (50  L.  Ed.  899,  26  Sup.  Ct. 
560),  affirming  124/31  (1)   (52  S.  E.  1). 

Excusing  jurors  for  business  reasons, 
although  not  authorized,  not  ground 
for  new  trial  where  defendant  fur- 
nished with  full  panels.  114/36  (1) 
(39  S.  E.  881).  That  the  judge  ex- 
cused jurors  who  were  qualified  is 
not  cause  for  a  new  trial  where  the 
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panel  was  afterwards  put  upon  the  de-  lawful  excuse,  not  sufficient.     6  App. 

fendant   and   there   was   no   challenge  163  (64  S.  E.  489).    Court  may  excuse 

to  the  array  or  other  objection,  and  juror  for  sickness  after  he  has  been 

where  it  does  not  appear  that  the  per-  selected  and  before  he  is  charged  with 

emptory    challenges    allowed    the    de-  case:     See  catchword  Sickness  in  gen- 

fendant  were  exhausted.     113/736   (3)  eral  note  on  juries  following  §  884. 

(39  S.  E.  337).    Where  defendant  chal-  Fire  company,  exemption  of,  was  in  dis- 

lenges  array  because  jurors  were  ex-  cretion  of  court  under  Act  of  1869  and 

cused  without  lawful  reason,  he  must  before    enactment   of  Act   of   1871-72. 

show  affirmatively  that  there  was  no  43/309. 

such   reason;   that   clerk  knew  of  no  Minister:     See  Disqualified. 

§  872.  (§  868.)  Jury  box  or  list,  how    supplied    when    destroyed. 

When  the  jury  list  and  jury  box,  or  either,  shall  be  lost  or  destroyed  between 
the  time  of  drawing  juries  and  the  beginning  of  the  term  for  which  such  draw- 
ing was  made,  or  before  the  service  of  the  precepts  on  the  persons  named 
therein,  the  judge  of  the  circuit  in  which  such  loss  or  destruction  occurs  shall, 
immediately  on  being  informed  thereof,  issue  an  order  to  the  jury  commis- 
sioners of  the  county  to  meet  at  the  county  site  and  prepare  a  list  of  citizens 
eligible  to  serve  as  jurors  under  the  Constitution  of  the  State,  which  list  shall 
contain  the  names  of  not  less  than  two  thirds  of  the  "upright  and  intelligent" 
citizens  of  the  county,  and  from  this  list  they  shall  select  a  sufficient  number, 
not  exceeding  two  fifths  of  the  whole,  taking  for  this  purpose  the  names  of 
thS  most  experienced,  intelligent,  and  upright  citizens,  and,  from  the  list  so 
selected,  shall  at  once  proceed  to  draw  thirty  names  of  persons  to  serve  as 
grand  jurors  at  the  next  term  of  the  court;  and  from  the  remaining  three 
fifths  of  the  names  on  such  list  shall  then  proceed  to  draw,  in  the  same  manner, 
net  less  than  thirty-six  to  serve  as  traverse  jurors  at  the  next  term  of  the 
court,  and  when  such  drawings  have  been  completed,  the  commissioners  shall 
immediately  make  out  and  deliver  to  the  clerk  of  the  superior  court  correct 
lists  of  the  grand  and  traverse  jurors  so  drawn,  and  the  clerk  shall  at  once 
dejiver  to  the  sheriff,  or  to  the  coroner  in  case  the  sheriff  be  disqualified, 
proper  precepts  containing  the  names  of  the  persons  drawn  to  serve  as  grand 
and  traverse  jurors,  respectively,  to  be  served  personally,  as  required  by  law; 
and  the  persons  so  drawn  and  served  shall,  if  otherwise  eligible,  be  competent 
to  serve  as  jurors,  during  the  term  for  which  they  were  drawn,  without  re- 
gard to  the  time  of  the  preparation  of  the  list,  the  drawing  of  the  jurors,  or 
the  date  of  the  service  of  the  venire  on  the  persons  whose  names  are  con- 
tained therein. 

Acts  1873,  p.  41.     1380-1,  p.  116. 

§  873.  (§  869.)  Precept,  when  lost  or  destroyed,  how  supplied.  In 
case  the  precepts  containing  the  names  of  grand  and  traverse  jurors  drawn 
for  any  term  of  the  superior  court,  or  either  of  such  precepts,  shall  be  lost  or 
destroyed  before  the  persons  named  in  them,  or  either  of  them,  shall  have 
been  served,  and  there  shall  be  no  record  or  official  list  of  the  names  con- 
tained in  the  original  precept  so  lost  or  destroyed,  the  jury  commissioners  of 
6*Ga  Code— 31 
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the  county  shall  meet  immediately  on  being  informed  of  such  loss  or  destruc- 
tion, and  draw  and  deliver  to  the  clerk  of  the  superior  court,  as  now  provided 
by  law,  lists  of  the  jurors  so  drawn,  and  the  clerk  shall  forthwith  prepare  and 
deliver  to  the  proper  officer  new  precepts  to  be  served  personally,  and  the 
persons  so  drawn,  listed,  and  served  shall,  if  otherwise  competent  under  the 
Constitution  of  this  State,  be  competent  and  compellable  to  serve  as  jurors 
for  the  term  for  which  they  were  drawn,  without  regard  to  the  date  of  the 
drawing  and  delivering  of  the  lists  to  the  clerk,  or  the  date  of  the  issuing  or 
service  of  the  precepts. 
Acts  1880-1,  p.  117. 

§  874.  (§  870.)    Judge  may  adjourn  court  and  have  jurors  drawn. 

If  juries  shall  not  have  been  drawn  for  any  regular  term  of  the  superior 

court,  and  there  is  not  time  sufficient  for  drawing  and  summoning  jurors  to 

serve  at  such  regular  term,  the  judge  of  the  superior  court  for  the  county  in 

which  such  failure  has  occurred  may,  by  order  passed  at  chambers,  adjourn 

such  court  to  another  day,  and  require  the  requisite  number  of  grand  and 

traverse  jurors  to  be  summoned,  and  may  enforce  their  attendance  at  such 

adjourned  term. 

Acts  1880-1,  pp.  117,  118. 

•  • 

§  875.  (§  871.)  Juries  in  special  emergencies.  Whenever  the  ses- 
sion of  any  court  of  record  shall  be  prolonged  beyond  the  week  or  period  for 
which  juries  were  drawn  at  the  close  of  the  preceding  term,  or  the  judge  an- 
ticipates that  the  same  is  about  to  be  so  prolonged,  or  from  any  other  cause 
such  court  has  convened  or  is  about  to  convene,  and  there  have  been  no  juries 
drawn  for  the  same,  the  judge  shall,  in  the  manner  prescribed  for  drawing 
juries  at  the  close  of  the  regular  term,  draw  such  juries  as  may  be  necessary, 
and  cause  them  to  be  summoned. 

Acts  1873,  p.  41. 

Applied.     85/70  (11  S.  E.  814).  and  sheriff  substantial  compliance  and 

Open  court,  though  judge  of  city  court  gives   accused   no    right    to    complain, 

did  not  draw  jury  for  prolongation  of  5  App.  357  (1)   (63  S.  E.  241). 
term  in,  drawing  in  presence  of  clerk 

§  876.  (§  872.)  Compensation  of  jurors,  and  court  bailiffs.  The 
first  grand  jury  impaneled  at  the  fall  term  of  the  superior  courts  of  the  sev- 
eral counties  shall  fix  the  compensation  of  jurors  and  court  bailiffs  in  the  su- 
perior courts  of  such  county  for  the  next  succeeding  year,  such  compensation 
oot  to  exceed  the  sum  of  two  dollars  per  diem ;  and  the  same  compensation 
shall  be  allowed  to  the  jurors  of  the  several  city  courts  in  this  State  as  is  al- 
lowed to  the  jurors  of  the  superior  courts  of  the  county  in  which  such  city 
court  may  be  located ;  and  all  laws,  whether  general  or  local,  in  conflict  with 
the  provisions  of  this  section  are  hereby  repealed. 
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The  pay  of  tales  jurors  shall  be  the  same  as  regular  traverse  jurors,  and 
there  shall  be  no  distinction  in  the  pay  of  tales  and  regular  jurors. 

Acts  1895,  p.  74.     1890-1,  p.  80. 
Coroner's  jury,  no  law  allowing  pay  to.     60/612;  but  see  §  1339. 

§  877.  Jurors  paid  from  county  treasury,  when.  All  jurors  sub- 
poenaed by  the  ordinary  of  any  county  of  this  State,  and  who  do  actual  serv- 
ice as  jurors  in  any  cause  or  action  in  which  the  county  is  interested,  shall 
each  receive  from  the  county  treasury  of  said  county,  upon  warrant  of  the 
ordinary,  one  dollar  per  diem. 

Acts  1897,  p.  52. 

§  878.  (§  873.)    Compensation  where  no  grand  jury  is  impaneled. 

If  in  any  county  no  grand  jury  should  be  impaneled  in  the  fall  of  any  year, 
then,  as  to  such  county,  the  compensation  provided  for  in  the  preceding  sec- 
tion shall  remain  as  fixed  by  the  grand  jury  of  the  preceding  year. 
Acts  1878-9,  p.  90. 

§  879.  (§  874.)    Pay  of  jurors  who  appear,   but  not   sworn.      The 

grand  and  petit  jurors  who  are  drawn  on  the  regular  panel,  and  who  appear 
in  answer  to  the  summons,  shall  receive  compensation  for  the  day  of  their 
appearance,  though  they  may  not  be  sworn. 
Acts  1890-1,  p.  225. 

§  880.  (§  875.)  On  failure  of  court.  Whenever  there  shall  be  a  fail- 
ure of  the  superior  court,  in  consequence  of  the  non-attendance  of  the  judge, 
or  other  cause,  the  jurors  summoned  for  such  court  shall  stand  over  to  the 
next  succeeding  term,  in  the  same  manner  as  suitors  and  witnesses  do. 

Cobb,  550. 

§  881.  (§  876.)  Jurors  when  counties  are  interested.  All  inhabit- 
ants of  counties,  who  are  competent  jurors  in  other  cases,  are  competent 
jurors  in  any  case,  when  such  counties  are  parties  to  the  suit  or  interested 
therein  in  their  capacity  as  corporations  or  quasi  corporations. 

Acts  1863-4,  pp.  72,  73. 
§  383,  C.  C. 

Bond  of  county  officer,   where   sureties  tent  jurors  in  trial  of  one  accused  of. 

on,  bring  ejectment  against  mother  of  29/105. 

officer  to  recover  land  deeded  to  them  Execution  against  tax  collector,  citizens 

for  indemnity,  other  citizens  of  county  of  county  competent  jurors  to  try  is- 

►     have  no  interest  in  suit  which  would  sues  arising  on.     11/207  (6). 

disqualify  them  as  jurors.     62/210  (5).  Interest     of     citizens     in     suit     against 

Burning  jail,  citizens  of  county  compe-  county     not    such    as    to    disqualify. 

15/39  (8,  9). 

§  882.  (§  877.)  Who  are  competent  jurors.  Being  a  citizen  or  resi- 
dent of  a  municipal  corporation  shall  not  render  a  person  incompetent  to 
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serve  as  a  juror  in  cases  in  which  such  municipal  corporation  is  a  party  or 
interested. 

Acts   1874,  p.  45.     1875,  p.  96. 
§   903,    C.    C. 


Applicant  for  position  as  policeman  un- 
der city  government,  that  losing  party 
has  discovered  since  verdict  that  a 
juror  was  or  was  about  to  become,  no 
cause  for  new  trial,  though  the  city 
government  was  party  jto  the  suit. 
54/245. 

Educational  fund  of  city,  that  fines  and 
forfeitures  arising  in  the  city  court  of 
Flovilla  are  payable  to,  not  disqualify 
citizens  of  Flovilla  from  serving  as 
jurors  in  that  court.  7  App.  745  (2) 
(68  S.  E.  60). 

Prior  to  enactment  of  law  contained  in 
this  section,  residents  of  municipal 
corporation    were   incompetent    to    sit 


as  jurors  in  cases  where  such  corpora- 
tion was  a  party  or  was  interested. 
7/139  (1);  46/80  (3). 

Prosecute  slayer  of  policeman,  when 
mayor  and  council  employ  counsel  to, 
residents  of  the  municipality  are  not 
disqualified  as  grand  and  traverse  ju- 
rors on  the  ground  that  they  would 
be  liable  to  taxation  to  satisfy  the  at- 
torneys' fees.     70/134  (1). 

Striking  of  residents  of  municipal  cor- 
poration from  jury  in  case  where  such 
corporation  is  defendant  and  over  its 
objection,  ground  for  new  trial  unless 
verdict  is  unquestionably  demanded 
by  the  facts.     69/577  (1-b). 


§  883.  (§  878.)  Oath  of  bailiffs  taking  charge  of  juries.  The  fol- 
lowing oath  shall  be  administered  to  all  bailiffs  on  duty  in  the  superior  court, 
to  wit:  "You  shall  take  all  juries  committed  to  your  charge  during  the  pres- 
ent term  to  the  jury  room,  or  some  other  private  and  convenient  place,  where 
you  shall  keep  them  without  meat  or  drink  (water  excepted),  unless  other- 
wise directed  by  the  court.  You  shall  make  no  communication  with  them 
yourself,  nor  permit  any  one  to  communicate  with  them,  except  by  leave  of 
the  court.  You  shall  discharge  all  other  duties  which  may  devolve  upon  you 
as  bailiff,  to  the  best  of  your  skill  and  power.    So  help  you  God." 

Cobb,  553,  554.     Acts  1887,  p.  33. 

Coerce  verdict,  attempt  by  sheriff  to:  Failure  to  swear  bailiff,  ground  for  new 
See  catchword  Coercion,  in  general  trial.  73/624;  138/370  (4)  (75  S.  E. 
note  following  §  884.  253). 

§  884.  (§  879.)  Refreshments.  When  the  jury  is  confined  in  the  in- 
vestigation of  a  case  for  a  length  of  time  which  exposes  them  to  hunger  and 
cold,  the  court  may,  on  application  from  such  jury,  direct  them  to  be  fur- 
nished with  such  refreshments  as  the  presiding  judge  may  deem  proper;  and 
the  judge  shall  draw  his  warrant  on  the  officer  whose  duty  it  is  to  audit  claims 
against  the  county  where  the  investigation  is  had,  who  shall  order  the  same 
paid  out  of  any  funds  on  hand.  The  judge  may  also  allow  the  jury  fire  if^ 
the  circumstances  require  it.  This  section  shall  not  repeal  any  local  law  on 
this  subject. 

Cobb,  554.     Acts  1859,  p.  52.     1884-5,  p.  43. 


Coercion  of  jury,  which  had  been  out  all 
night  without  supper  or  breakfast,  by 


telling   them   they   would   not   be   al- 
lowed their  meals  except  at  their  own 
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expense,  held  reversible  error. 
75/466  (1);  and  see  84/159  (1)  (10 
S.  E.  734). 
Direction  of  court,  jury  should  be  pro- 
vided with  refreshments  only  by. 
37/195. 


Food  and  lodging  of  juror,  county  held 
not  liable  for,  though  court  ordered 
that  account  be  charged  to  county. 
24/132. 

Medicines  and  necessaries  proper  for 
court  to  provide  for  jury.     55/697,  702. 


General  Note  on  Juries. 


Amending  verdicts  as  to  matters  of 
'  form:    See  notes  to  §  5695,  Civil  Code. 

Appeal  bond:*  See  Papers. 

Articles:  Where  clothes  are  introduced 
in  evidence,  no  irregularity  for  sheriff 
to  deliver  them  to  jury  and  caution 
jurors  not  to  lose  them.  93/166  (3) 
(18  S.  E.  553).  But  for  jury  to  re- 
ceive and  keep  in  their  room  while 
deliberating  and  without  the  knowl- 
edge or  consent  of  the  prisoner  the 
gun  which  was  alleged  to  be  the  one 
with  which  the  homicide  was  perpe- 
trated and  the  coat  which  the  de- 
ceased had  on  when  killed,  grossly  ir- 
regular. 78/490  (4)  (3  S.  E.  768). 
Blackboard  used  by  attorneys  in  argu- 
ment should  not  be  taken  to  jury 
room,  but  no  new  trial  where  it  re- 
mained in  room  only  few  minutes  and 
jurors  did  not  look  at  it.  67/766. 
That  prosecutor,  without  the  knowl- 
edge of  defendant  or  his  counsel,  en- 
tered jury  room  and  delivered  to  jury 
pack  of  cards  which  had  been  identi- 
fied as  the  cards  used  by  defendant  in 
unlawful  game,  but  which  had  not 
been  introduced  in  evidence,  ground 
for  new  trial.  5  App.  43  (2)  (62  S.  E. 
685).  Where  defendant  on  trial  for 
selling  intoxicating  liquors,  not  error 
to 'allow  jury  to  take  out  with  them 
jug  and  tomato  can  and  broken  wine 
glass  testified  to  have  been  used  by 
the  defendant.  7  App.  27  (4)  (66  S. 
E.  24).  Where  liquor  claimed  by 
State  to  be  intoxicating  is  introduced 
in  evidence,  it  is  proper  for  the  court 
to  instruct  jury  that  they  may  apply 
their  own  senses  to  it,  may  look  at, 
smell  of  it,  taste  it,  but  not  drink 
enough  to  make  them  intoxicated  if 
it  is  an  intoxicating  liquor.  10  App. 
61   (3)    (72  S.  E.  534). 

Asleep:     See  Misconduct. 

Assist  State,  that  one  of  the  jurors  in 
panel  did,  in  the  selection  of  a  jury,  is 
not  cause  for  new  trial  where  jud^e 
certified    that    he    did    not    notice    ir- 


regularity and  that  the  juror,  upon 
his  examination,  disqualified  himself 
and  was  set  aside  for  cause.  22/212 
(6). 

Averaging  damages:  Where  there  is 
conflicting  evidence  as  to  value  of 
property  and  jury  adopt  average,  find- 
ing is  not  illegal.  24/530  (2).  Ju- 
rors' agreement  to  severally  name  a 
sum  and  strike  average,  not  vitiate 
verdict  if  result  adopted  independently 
of  such  agreement.  83/512  (8)  (10  S. 
E.  197).  Did  not  appear  here  that  any 
agreement  was  made  by  jurors  to 
average  damages  and  that  they  did  in 
fact  find  verdict  in  accordance  with 
such  agreement  (one  dissenting). 
102/293  (8)  (29  S.  E.  749).  Where 
witnesses  differ  as  to  damages,  ordi- 
nary rules  of  weighing  testimony 
should  be  resorted  to  before  attempt- 
ing to  reach  a  satisfactory  result  by 
averaging  the  values  sworn  to. 
65/550.     See  Chance,  Compromise. 

Bailiff  in  charge  of  jury,  conduct  of, 
in  sleeping  in  same  bed  with  jurors 
after  they  ar*  charged  with  case, 
grossly  reprehensible  and  ground  for 
new  trial  unless  satisfactorily  shown 
that  no  injury  resulted  to  defendant. 
68/760   (1). 

Blackboard  used  by  attorneys  in  argu- 
ment, carrying  of,  to  jury  room:  See 
Articles. 

Books  left  in  jury  room,  no  cause  for 
new  trial,  it  not  appearing  that  they 
were  read  or  contained  matter  to  in- 
fluence jury.  122/841  (l)  (50  S.  E. 
942).  That  copy  of  Code  was  in  jury 
room,  not  necessitate  new  trial  where 
it  was  carried  in  after  jury  had  agreed 
upon  verdict  and  only  used  by  them 
for  the  purpose  of  putting  the  verdict 
in  proper  form.  63/740  (1).  That 
jury  had  copy  of  Code  in  their  room, 
which  they  had  sent  out  without  read- 
ing a  single  line,  is  of  no  consequence. 
60/258  (7).  Book  entries,  admitted, 
jury  allowed  to  take  book  out,  marks 
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being  made  to  indicate  entries  ad- 
mitted. 91/167  (17  S.  E.  292). 
Waiver  of  irregularity  of  using  books: 
See  catchword  Jury  under  §  5. 

Caution  not  to  discuss  case  pending,  no 
error  to  fail  to  give,  where  jury  are 
kept  together  in  charge  of  an  officer. 
92/65    (1)    (18   S.   E.   536). 

Chance:  If  verdict  was  result  of  lot  or 
chance  it  will  be  set  aside.  68/182  (6). 
See  Averaging  damages,  Compromise. 

Charges,  sending  of,  to  jury  room:  See 
Papers. 

Clothing  introduced  in  evidence  or  re- 
ferred to  in  testimony,  carrying  of,  to 
jury  room:     See  Articles. 

Code  in  jury  room:     See  Books. 

Coercion,  where  bailiff  attempts,  by  tell- 
ing jury  that  they  will  be  kept  over 
until  Monday  if  they  do  not  speedily 
agree,  upon  verdict,  conduct  improper, 
but  new  trial  refused  in  this  case. 
78/260  (2).  Pressure  by  court  will  not 
always  amount  to  coercion.  68/511; 
83/549  (10  S.  E.  435);  but  see  75/466; 
84/159  (10  S.  E.  734).  Verdict  set 
aside  where  sheriff  told  jury  that  if 
they  did  not  agree  speedily,  judge  in- 
tended to  take  them  to  next  county. 
31/625  (13).  Threat  by  judge  to  take 
jury  to  another  county  was  coercion. 
44/473.  Not  error  for  court  to  charge 
jury  on  Saturday  evening  that  if  they 
should  find  verdict  before  midnight  to 
notify  sheriff  and  judge  would  come 
to  courthouse  to  receive  it,  especially 
where  court  instructed  jury  not  to  let 
the  hour  influence  their  deliberations. 
48/66  (5).  Where  bailiff  in  charge  of 
jury  finding  it  difficult  to  agree  told 
them  that  in  his  opinion  judge  would 
keep  them  out  a  week  or  compel  them 
to  agree,  new  trial  granted.  68/182 
(4).  Conduct  of  judge  here  not 
amount  to  coercion  of  jury  unable  to 
agree.  2  App.  757  (3)  (59  S.  E.  7). 
Where  justice  instructed  jury  that  he 
had  to  catch  train  in  thirty  minutes  and 
wanted  verdict  one  way  or  the  other 
within  that  time,  instruction  error.  12 
App.  783  (78  S.  E.  614).  See  Remand- 
ing jury;  and  see  notes  to  §  884. 

Communications,  public,  between  judge 
and  jury  as  to  case,  not  objectionable. 
1/200.  Communication  of  jurors  with 
persons  other  than  officers  of  court, 
after  they  have  retired  to  decide  on 
criminal    case,    is    contempt   of   court. 


R.  M.  Charl.  48.  Communication  by 
juror  with  third  persons  about  the 
evidence,  and  expressing  his  opinion 
as  to  rights  of  party,  held  to  be  seri- 
ous indiscretion,  and  worthy  of  judi- 
cial censure.  6/287  (4).  Irregular 
and  improper  for  judge  to  converse 
wi.th  juror  respecting  case  after  jury 
charged  with  it.  7/397  (5).  It  was 
ground  for  new  trial  that  jurors  con- 
versed with  other  person  about  case 
while  it  was  on  trial  antl  made  state- 
ments favorable  to  plaintiffs  right  to 
recover.  38/216  (4).  Where  jury 
heard  father  of  one  of  the  parties  and 
witness  whose  testimony  had  been 
rejected  discuss  the  facts  which  such 
testimony  would  have  shown,  grant  of 
new  trial  upheld.  44/200.  That  plain- 
tiff stated  his  version  of  trade  out  of 
which  suit  arose  in  conversation  with 
juror  after  part  of  evidence  had  been 
submitted  and  the  fact  was  unknown 
to  the  defendant  and  his  counsel,  will 
warrant  grant  of  new  trial  by  lower 
court.  62/372.  That  one  juror  con- 
versed with  his  wife  not  vitiate  ver- 
dict where  it  is  shown  that  conversa- 
tion had  no  reference  to  case.  64/453 
(1-a).  That  several  persons  discussed 
case  near  the  jury,  not  vitiate  verdict 
where  it  appears  that  jurors  heard 
nothing  that  was  said  which  could 
have  influenced  the  finding.  65/332. 
Remarks  made  by  bystander  in  the 
•  hearing  of  the  jury,  not  ground  for 
setting  verdict  aside  where  prisoner 
and  his  counsel  let  trial  proceed  with- 
out raising  any  point.  93/307  (3)  (20 
S.  E.  331).  That  third  person  came 
into  room  with  jurors  and  addressed 
one  or  two  idle  remarks  to  them  and 
withdrew  when  his  attention  was 
called  to  the  impropriety  of  his  pres- 
ence, not  cause  new  trial.  70/134  (8). 
That  juror  repeated  aloud  to  bailiff 
message  to  son  of  former  with  refer- 
ence to  work  at  home,  not  vitiate  ver- 
dict. 91/277  (10)  (18  S.  E.  154).  That 
sheriff,  while  jury  were  walking, 
spoke  to  juror  in  hearing  of  others, 
respecting  health  of  member  of  sher- 
iffs family,  not  cause  for  setting  aside 
verdict.  62/697  (7).  That  bailiff  re- 
mained in  same  room  with  jury  all 
night,  not  vitiate  verdict  where  affi- 
davits strongly  indicate  that  jury 
spent  night  in  room   for  purposes  of 
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repose  only.  91/277  (12)  (18  S.  E. 
154);  and  see  70/134  (9);  49/210  (12). 
Where  sheriff  charged  with  going  into 
jury  room  and  holding  conversation 
with  jurors  and  suffering  liquor  to  be 
given  to  latter,  and  his  affidavit  and 
the  affidavit  of  the  bailiff  and  of  each 
of  the  jurors  show  that  there  was  no 
such  communication,  nor  other  mis- 
conduct which  could  have  injured  de- 
fendant, no  new  trial.  78/71  (4). 
Finding  of  court  on  conflicting  evi- 
dence as  to  whether  bailiff  had  im- 
proper communications  with  jury,  not 
disturbed  by  Supreme  Court.  124/767 
(1)  (53  S.  E.  327).  lhat  outsider  par- 
ticipated in  jury's  deliberations,  with- 
out knowledge  of  movant  or  his  coun- 
sel, demanded  new  trial.  87/513  (13 
S.  E.  552).  Jurors  talking  about  case 
with  witness,  grossly  improper,  but  no 
new  trial  unless  losing  party  ignorant 
of  fact  until  after  trial.  91/345  (17 
S.  E.  649).  Where  several  jurors  have 
communication  with  third  person, 
after  charge  and  before  verdict  made 
up,  presumption,  in  absence  of  expla- 
nation, that  interests  of  losing  party 
suffered.  97/702  (3)  (25  S.  E.  491). 
Communication  of  juror  with  third 
person  about  financial  matter  is  a 
mere  irregularity  and  not  ground  for 
new  trial,  where  at  time  jury  was 
in  bailiff's  custody  on  way  to  dinner, 
and  juror  neither  discussed  nor  beard 
discussed  anything  pertaining  to  case. 
133/601  (3)  (66  S.  E.  919).  Allowing 
jury  to  s»t  on  veranda  in  hearing  of 
persons  on  sidewalk,  not  ground  for 
new  trial,  when  they  were  in  charge 
of  officer  and  neither  discussed  case 
nor  heard  any  person  discuss  it.  2 
App.  636  (4)  (58  S.  E.  1106).  See 
Papers. 

Compromise,  verdict  arrived  at  by,  is 
not  necessarily  invalid.  99/180  (25  S. 
E.  181). 

Contempt  proceedings  against  defend- 
ant's attorney  charging  him  with  hav- 
ing sent  or  attempted  to  send  a  ma- 
terial witness  for  the  State  out  of  the 
State,  fact  .that  jurors  heard,  not  in- 
validate verdict  where  no  ppint  made 
thereon  either  by  motion  to  exclude 
the  jurors  during  the  proceeding  or 
by  challenge  to  the  array  or  to  the 
polls  or  otherwise.  7  App.  13  (2)  (66 
S.   E.  152).     Whilst  trial  in  progress, 


court  may  deal  with  defendant's  wit- 
nesses for  contempt;  certainly  this 
may  be  done  when  the  jury  are  not 
present,  counsel  for  defendant  mak- 
ing no  objection.  83/166  (6)  (9  S.  E. 
610). 

Demonstration  by  spectators  who  are 
alleged  to  have  winked  at  jury  and  made 
motions  while  solicitor  was  making 
concluding  argument,  not  ground  for 
new  trial  where  judge  certifies  that 
he  saw  no  such  demonstration  and 
other  court  officials  depose  that  there 
was  no  such  conduct,  and  credibility  of 
those  who  depose  on  behalf  of  the 
defendant  is  successfully  attacked. 
78/71  (5).  Demonstrations  to  which 
the  judge's  attention  was  not  called 
until  after  the  jury  had  retired  and 
which  were  not  sufficient  in  them- 
selves to  attract  his  attention,  not 
cause  for  reversing  refusal  to  grant 
new  trial.  89/527  (2)  (15  S.  E.  748). 
Cries  of  "Hang  him!"  where  prisoner 
on  trial  for  murder  should  receive  the 
severest  condemnation  from  the  court, 
the  guilty  party  should  be  punished 
and  the  jury  warned  to  ignore  the 
demonstration;  court  here  failed  to 
perform  this  duty.  81/551  (4),  559  (8 
S.  E.  724).  Disorder  of  spectators  no 
ground  for  reversal  when  no  ruling 
invoked  from  court.  124/32  (52  S.  E. 
1).  Judge  prefacing  rebuke  of  ap- 
plause by  saying,  "I  am  requested  to 
call  your  attention  to»  the  applause," 
not  cause  for  new  trial.  131/166  (6) 
(62  S.  E.   164). 

Disagreement  of  jury,  remarks  of  court 
in  case  of:     See  Remanding  Jury. 

Dispersion:  Where  charge  completed 
in  civil  case  just  at  night  and  jury,  at 
their  own  request  and  without  any 
objection  from  counsel,  are  permitted 
to  disperse  and  get  supper,  no  error. 
23/222.  Where  jury  in  civil  case 
charged  with  case,  court  should  al- 
low dispersion  only  by  consent  of 
parties.  37/332  (1).  Where  judge 
asked  counsel  for  prisoner  whether 
they  would  consent  to  dispersion  of 
jury  and  this  consent  was  given  twice 
and  was  refused  the  third  time  and 
jury  was  held  together,  no  error  war- 
ranting new  trial.  41/527  (2).  Judge 
has  discretion  in  civil  case  to  allow 
jury  to  disperse  at  dinner  and  at  night 
while  the  evidence  is  being  submitted, 
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there  being  no  motion  to  contrary  and 
no  cause  shown  why  separation 
should  not  be  allowed.  109/367  (1) 
(34  S.  E.  605).  Dispersion  of  jury 
during  night  recess  in  misdemeanor 
case  without  objection  not  cause  for 
new  trial  unless  shown  that  they  were 
influenced  or  conducted  themselves 
improperly.  113/1150  (l)  (39  S.  E. 
478).  Where  judge  grants  jury  per- 
mission to  disperse  before  publication 
of  verdict,  in  presence  of  counsel  and 
without  objection  by  anyone  inter- 
ested, mistrial  not  declared,  unless  jury 
tampered  with  or  something  occurs 
to  prejudice  complaining  party.  7 
App.  508  (2)  (67  S.  E.  212).  See 
Polling  jury,  Separation. 
Disqualification:  Causes  of  challenge 
propter  defectum  must  be  discovered 
and  urged  before  trial.  83/233  (7)  (9 
S.  E.  839);  119/443  (5)  (46  S.  E.  679); 
4  App.  531  (6)  (62  S.  E.  92).  That  ju- 
ror's name  was  not  upon  jury  list  of 
County  is  objection  propter  defectum. 
40/253;  46/361  (20);  53/428  (4); 
59/721;  63/793;  66/90;  113/3  (3)  (38  S. 
E.  337);  116/535  (2)  (42  S.  E.  779); 
122/28  (2)  (49  S.  E.  747);  138/464  (1) 
(75  S.  E.  604);  11  App.  815  (2)  (76  S. 
E.  391).  So  also  is  the  objection  that 
the  name  of  a  grand  or  petit  juror  was 
not  in  jury  box.  57/609;  59/721; 
63/793;  66/90.  Exercise  of  due  dili- 
gence would  have  enabled  accused  to 
determine  before  trial  that  one  of  the 
jurors  whom  he  had  accepted  was  one 
of  the  grand  jurors  who  returned  in- 
dictment, though  there  was  a  slight 
discrepancy  in  name.  95/497  (l)  (20 
S.  E.  211).  That  juror's  name  was 
not  on  books  of  tax  receiver  not 
ground  for  new  trial.  88/468  (2)  (14 
S.  E.  867).  That  juror  was  not  resi- 
dent of  county  at  time  of  trial  is  ob- 
jection propter  defectum  and  must  be 
raised  before  trial.  105/640  (1)  (31 
S.  E.  557).  Traverse  juror  who  served 
at  preceding  term  disqualified  propter 
defectum.  131/498  (1)  (62  S.  E.  806); 
1  App.  518  (3)  (57  S.  E.  1021);  125/277 
(1)  (54  S.  E.  167).  Fact  that  juror 
has  not  been  a  resident  of  county  for 
six  months,  which  fact  was  unknown 
to  prisoner  and  his  counsel  until  after 
verdict,  not  ground  for  new  trial. 
57/329  (1).  Fact  that  juror  is  an  un- 
naturalized      foreigner     is     objection 


propter  defectum  and  comes  too  late 
after  verdict.  64/453  (l-b).  So  also 
is  non-residence  of  juror  at  time  of 
trial.  11  App.  799  (6)  (76  S.  E.  162). 
Objection  to  a  juror  because  he  is 
over  sixty  years  of  age  presents  a 
disqualification  propter  defectum.  11 
App.  766  (2)  (76  S.  E.  70).  That  ju- 
ror was  disqualified  because  of  rela- 
tionship within  prohibited  degree  to 
stockholder  in  plaintiff  corporation 
ground  for  new  trial;  not  ground  to 
set  judgment  aside.  109/359  (34  S.  E. 
583).  If  juror  is  incompetent  for  af- 
fection or  bias  and  this  defect  is  un- 
known to  accused  and  his  counsel  be- 
fore verdict,  it  is  ground  for  new  trial. 
119/443  (4)  (46  S.  E.  679).  Objection 
that  grand  jury  partly  made  up  -^f 
those  who  had  been  summoned  to 
serve  as  traverse  jurors,  matter  for 
plea,  not  for  demurrer.  60/88  (1). 
Where  plea  in  abatement  is  filed  in 
city  court  to  which  indictment  had 
been  transferred  and  ground  of  plea 
was  that  names  of  grand  jurors  find- 
ing indictment  not  entered  on  minutes 
of  superior  court,  mistake  in  such 
minutes  not  corrected  by  parol  evi- 
dence in  city  court;  proper  practice  to 
suspend  trial  until  minutes  corrected 
in  superior  court.  63/641  (2).  Dis- 
qualification of  grand  juror  which 
could  have  been  ascertained  before 
arraignment,  not  ground  for  new 
trial.  120/844  (5)  (48  S.  E.  305). 
Where  accused  objects  to  grand  juror 
for  objection  propter  defectum,  it  is 
incumbent  on  him  to  show  that  he 
had  no  opportunity  to  raise  question 
before  indictment  found.  125/777  (4) 
(54  S.  E.  751).  Relationship  of  grand 
juror  to  prosecutor  is  not  ground  for 
plea  in  abatement  or  motion  to  quash. 
90/347  (3)  (16  S.  E.  945);  110/249  (1) 
(34  S.  E.  204).  Agency  of  grand  ju- 
ror for  prosecuting  corporation  not 
ground  for  plea.  93/309  (1)  (20  S.  E. 
329).  Disqualification  of  grand  juror 
not  raised  by  demurrer.  106/119  (1) 
(32  S.  E.  23).  Irregularities  in  draw- 
ing grand  jurors  not  ground  for  plea 
in  abatement  unless  defendant  had  no 
opportunity  to  raise  question  before 
indictment.  8  App.  397  (1)  (69  S.  E. 
37).  Objection  that  grand  jurors 
drawn  at  term  held  at  illegal  time 
should    be    raised    before    indictment, 
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where  accused  had  notice  that  grand 
jury  would  act  on  his  case,  though  he 
had  no  counsel  at  that  time.  135/79 
(1)  (68  S.  E.  786).  Non-residence  of 
grand  juror  is  objection  propter  de- 
fectum and  must  be  raised  before 
verdict;  where  judge,  on  conflicting 
evidence,  finds  juror  qualified,  no  in- 
terference. 135/291  (1)  (69  5.  E.  173). 
If  accused  can  object  to  grand  juror 
on  ground  that  he  had  expressed 
opinion  adverse  to  him,  it  must  be 
done  before  true  bill  is  found.  69/11 
(5-c).  Objections  on  ground  of  ir- 
regularities in  drawing  grand  jurors 
must  be  made  before  true  bill  found 
where   defendant   had   notice.     78/174 

(1)  (1  S.  E.  222).  Grand  juror  who 
is  disqualified  as  one  of  the  county  of- 
ficers designated  in  section  811  is  sub- 
ject to  objection  propter  defectum  and 
must  be  objected  to  before  indictment 
found,  if  accused  had  opportunity. 
125/777  (2,  3)  (54  S.  E.  751).  Plea  in 
abatement  on  ground  that  grand  ju- 
ror had  not  resided  in  county  six 
months,  properly  overruled  where  no 
showing  that  accused  had  no  notice 
or  opportunity  to  make  question  be- 
fore   finding   of    indictment.      121/590 

(2)  (50  S.  E.  489);  123/167  (2)  (51  S. 
E.  305).  Placing  of  accused  under 
bond  to  appear  and  answer  specified 
charge  is  sufficient  notice  that  the  next 
grand  jury  of  the  county  will  prob- 
ably act  on  his  case.  69/11  (5-c); 
93/309  (1)  (20  S.  E.  329);  125/777  (5) 
(54  S.  E.  751).  Confinement  in  jail 
under  warrant  is  sufficient  notice. 
78/174  (1)  (1  S.  E.  222);  135/79  (1) 
(68  S.  E.  786);  12  App.  105  (76  S.  E. 
765).  Service  of  prosecutor  on  grand 
jury  which  found  indictment  not 
raised  by  motion  in  arrest.  62/179. 
Not  ground  for  plea  in  abatement 
that  a  grand  juror  had  been  a  member 
of  the  coroner's  jury  which  sat  on  the 
case  and  which  found  that  deceased 
came  to  his  death  at  hands  of  defend- 
ant and  killing  was  murder.  66/508 
(6);  69/705  (1).  Disqualification  of 
grand  jurors  propter  affectum  not 
ground  for  plea  in  abatement.  7  App. 
115  (1)  (66  S.  E.  390);  8  App.  129  (4) 
(68  S.  E.  849).  Plea  in  abatement  on 
ground  that  grand  juror  was  member 
of  firm  whose  store  defendant  charged 
with  burglarizing,  insufficient.  10 
App.  109  (1)   (72  S.  E.  951). 


Embracing  of  jurors  charged  to  attor- 
ney not  sustained  by  evidence  here. 
83/245   (2)    (9  S.   E.  841). 

Entertainment  of  jurors  by  either  party 
during  the  trial  is  ground  for  setting 
aside  verdict  in  favor  of  that  party. 
11/203  (2).  If,  while  case  is  on  trial, 
counsel  for  prevailing  party  enter- 
tains that  party  and  two  of  the  jurors, 
verdict  in  favor  of  the  party  will  be 
set  aside.  17/364  (3).  Counsel  for 
State  keeping  for  a  night,  free  of 
charge,  horses  of  some  of  jurors,  held 
ground  for  new  trial.  34/379.  That 
keeper  of  hotel  to  which  bailiff  took 
jury  for  dinner  was  brother-in-law  of 
prevailing  party,  no  ground  for  new 
trial.  82/185  (7  S.  E.  923).  Charge 
that  attorney  in  case  had  regular  sys- 
tem of  entertaining  and  caressing  ju- 
rors and  had  practised  it  for  years 
was  too  general.  83/245  (3-a)  (9  S. 
E.  841).  Where  juror  only  boarded 
at  home  of  counsel  for  prosecution 
and  paid  full  price  and  affidavits  showed 
that  business  relations  in  no  way 
tended*  to  affect  juror's  attitude,  ver- 
dict upheld.  84/17  (1)  (10  S.  E.  493). 
Jailer  who  was  brother  of  one  who 
had  contributed  money  to  pay  ex- 
penses of  prosecution  could  entertain 
juror  at  night  by  order  of  court,  it 
appearing  that  jurors  were  in  charge 
of  bailiff  and  that  no  communication 
was  had  with  them.  63/600.  Refusal 
of  plaintiff  to  entertain  jurors  for  the 
night  while  the  case  was  on  trial  not 
here  ground  for  setting  aside  verdict 
in  his  favor.  80/438  (1)  (5  S.  E.  490). 
Where,  during  trial,  juror  was  enter- 
tained at  dinner  by  State's  attorney, 
ground  for  new  trial,  though  counsel 
for  accused  had  knowledge  thereof  be- 
fore verdict  rendered.  100/82  (27  S. 
E.  709).  Hospitality  extended  to  ju- 
ror by  party  to  case  after  juror  has 
agreed  to  verdict,  which  has  been 
sealed  and  delivered  to  foreman,  but 
not  published,  no  ground  for  new 
trial.  112/365  (1)  (37  S.  E.  365).  See 
Treating. 

Evidence:  Where  jury  in  justice  court 
announced  that  they  could  not  agree 
unless  they  could  have  before  them 
a  certain  cash  book  and,  upon  being 
informed  that  the  book  was  not  legal 
evidence,  returned  to  room  and  found 
verdict  in  few  minutes,  this  was  not 
such  misconduct  as  would  vitiate  ver- 


Digitized  by 


Google 


§  884 


SUPERIOR  COURTS. 


490 


General  note  on  juries. 


diet.  87/293  (13  S.  E.  554).  Regu- 
larity of  jury's  taking  out  articles  in- 
troduced in  evidence  or  referred  to  in 
testimony:     See  Articles. 

Former  verdict:    See  Papers. 

Impeach  verdict,  affidavit  to:  See  notes 
to  §  5933,  Civil  Code. 

Interrogatories,  carrying  of,  to  jury 
room:    See  Papers. 

Judge,  conduct  of,  in  requiring  counsel, 
over  objection,  to  mark  papers  not  in 
evidence  so  that  they  might  be  identi- 
fied implied  that  they  might  be  un- 
fairly dealt  with  and  is  hurtful  error. 
85/751   (34)    (ia  S.   E.  18). 

Kinship:  See  §  859,  catchword  Kin- 
ship, and  notes  to  §  999  (4). 

Law  and  facts,  juries  judge  of:  See 
notes  to  §  1059. 

Medicines  and  necessaries:  It  is  proper 
for  the  court  to  provide  the  jury  with 
medicine  and  necessaries.     55/696  (5). 

Misconduct:  Where  affidavits  pre- 
sented impeaching  and  vindicating 
conduct  of  jury,  and  on  examination 
of  whole  testimony,  case  be  not  made 
out  against  jury,  verdict  not  inter- 
fered with.  18/343  (1).  Unbecoming 
conduct  of  juror  known  to  counsel  be- 
fore verdict,  no  cause  for  new  trial. 
36/332.  Juror  intoxicated  and  con- 
versing with  persons  during  trial, 
showing  prejudice,  new  trial  granted. 
40/150.  Where  ground  of  motion  for 
new  trial  is  that  juror  was  asleep  dur- 
ing trial,  parol  proof  at  the  hearing 
should  not  be  relied  upon;  affidavits 
should  be  attached  to  motion  and  then 
no  new  trial  unless  shown  that  defend- 
ant and  counsel  had  no  knowledge  of 
fact  before  verdict.  49/103  (2). 
Where  affidavits  attacking  conduct  of 
jury  are  overwhelmingly  contradicted, 
verdict  properly  upheld.  61/166.  And 
where  affidavits  of  jurors  show  that 
there  was  no  misconduct  whatever 
and  controvert  charges  made,  no  new 
trial.  78/71  (4).  Misconduct  shown, 
burden  upon  State  to  show  no  injury 
to  defendant.  45/225  (8);  68/760  (2); 
83/92  (1)  (9  S.  E.  768).  If  counsel  for 
defendant  knew  of  misconduct  and 
took  no  action,  he  cannot  complain 
after  verdict.  69/404  (2).  Use  of  liq- 
uor by  the  jury  explained  by  those 
who  used  the  liquor  who  show  that  it 
was  used  with  great  moderation  and 
that  capacity  of  juror  could  not  have 
been      even      slightly      affected,      not 


ground  for  new  trial.  68/760  (3). 
Where  jury  went  to  prayer  meeting  at 
night  pending  trial  of  murder  case, 
and  heard  prosecutor  exhort  and  pray, 
ground  for  new  trial.  83/92  (1)  (9  S. 
E.  768).  Improper  language  or  con- 
duct attributed  to  juror  and  proved  by 
affidavit  of  one  witness  only  and  de- 
nied by  juror  is  not  cause  for  new 
trial.  83/233  (7)  (9  S.  E.  839).  Con- 
duct of  juror,  in  assisting  plaintiff  who 
was  suing  for  personal  injuries,  down 
courthouse  steps,  not  ground  for  new 
trial.  91/208  (18  S.  E.  187).  Where 
evidence  as  to  misconduct  conflicting, 
appellate  court  will  not  disturb  rind- 
ing of  lower  court.  121/65  (3)  (48  S. 
E.  693);  138/864  (1)  (76  S.  E.  572). 
Misconduct  of  jurors  by  engaging  in 
music  and  dancing,  separating  with- 
out permission,  and  making  experi- 
ments upon  the  testimony,  warranted 
new  trial.  122/154  (50  S.  E.  62). 
Misconduct  of  jury  ground  for  new 
trial  only  where  party  complaining  or 
his  counsel  did  not  know  of  miscon- 
duct before  verdict.  130/213  (3)  (60 
S.  E.  456).  Misconduct  of  bailiff  and 
jurors  not  prejudicial  to  accused,  not 
ground  for  new  trial.  135/357  (2)  (69 
S.  E.  527).  See  Communications, 
Papers,  Separation.  Waiver  of  mis- 
conduct: See  catchword  Jury  under 
§  5. 

Misreading  of  list  of  jury  after  verdict 
returned,  whereby,  name  of  one  juror 
was  read  twice  and  name  of  another 
was  not  read,  immaterial,  verdict  hav- 
ing been  read  in  the  presence  of  all 
the  jury  and  they  having  assented  to 
it.      58/328    (4). 

Mistrial,  member  of  jury  which  makes, 
incompetent  in  same  case.  83/28  (9  S. 
E.  770).  Where  in  murder  case  judge 
does  not  instruct  jury  as  to  involun- 
tary manslaughter  in  giving  forms  of 
possible  verdict,  but  jury  found  in- 
voluntary manslaughter  and  were  re- 
manded by  the  court  and  failed  to 
agree,  right  to  declare  mistrial  af- 
firmed by  equal  division  of  Supreme 
Court.  136/501  (71  S.  E.  661).  Mis- 
trial declared  on  motion  of  accused, 
jurors  not  disqualified  to  sit  in  same 
case  upon  another  trial  and  it  was 
error  to  exclude  them  from  panel  over 
objections  of  accused.  96/406  (2)  (23 
S.  E.  412).    See  Previous  trial. 

Names:     That  there  was  a  mistake  in 
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middle  name  of  juror,  not  prevent 
correction  of  mistake  and  the  impan- 
eling of  the  jury.  8/173  (3).  No 
ground  of  challenge  to  the  array  that 
name  of  one  juror  incorrectly  put  on 
the  lists.  68/687.  Where  juror  was 
generally  called  "Berry"  and  his  name 
so  appeared  on  lists,  immaterial  that 
he  spelled  his  name  "Barry."  53/572. 
Indictment  not  quashed  because  of 
variance  between  names  as  they  ap- 
pear on  indictment  and  as  they  appear 
on  jury  list,  where  the  variance  is 
slight  and  there  is  no  evidence  that 
different  persons  served.  58/35  (1). 
A  mistake  in  entering  names  of  grand 
jurors  in  minutes  of  superior  court 
may  be  corrected  by  parol  evidence, 
but  such  correction  must  be  made  in 
superior  court,  not  in  city  court  to 
which  indictment  has  been  transferred. 
63/641  (2).  That  defendant  and  his 
counsel  were  misled  by  name  of  juror, 
there  being  two  men  of  the  same 
name  in  county,  and  the  one  on  the 
jury  being  usually  identified  by  his 
middle  initial  which  did  not  appear 
on  jury  list,  no  ground  for  new  trial. 
80/544,  546  (7  S.  E.  88).  .  A  juror  who 
sometimes  writes  his  name  one  way 
and  sometimes  another  may  be  de- 
scribed in  either  way  on  the  jury  list, 
it  not  appearing  that  name  partakes 
more  of  one  form  than  of  another  and 
identity  of  person  being  shown. 
88/468  (1)  (5  S.  E.  503).  Where  mo- 
tion for  new  trial  alleged  that  a  per- 
son of  similar  name  answered  the 
name  of  a  juror  on  the  panel,  was  ac- 
cepted and  served,  that  neither  origi- 
nal nor  substituted  juror  was  known 
to  accused  or  his  counsel,  but  that, 
from  inquiring,  defendant  thought 
that  original  juror  was  acceptable  and 
substitute  was  not,  finding  of  court  on 
conflicting  evidence  not  controlled. 
118/751  (8)  (45  S.  E.  607).  Mere  er- 
ror in  spelling  first  name  of  juror  not 
ground  for  new  trial  where  identity  of 
person  shown.  134/786  (2)  (68  S.  E. 
554). 

Newspapers:  See  Papers. 

New  trial:  Whether,  on  new  trial,  in 
civil  case,  the  jury  shall  be  taken  from 
the  grand  jury  or  traverse  juries,  or 
partly  from  each,  is  for  discretion  of 
trial  judge.     77/192  (1)    (3  S.   E.  757). 

Notes  of  calculations  by  either  party,  or 


of  what  is  said  by  counsel  for  either 
side,  may  be  taken  by  jury;  that  cal- 
culation here  was  one  prepared  by 
ordinary,  when  case  tried  before  him, 
made  no  difference,  especially  when 
this  was  not  intimated  by  counsel  us- 
ing it.  71/535  (1).  There  is  no  law 
to  prohibit  juror  from  taking  notes  of 
evidence.     90/437  (3)   (16  S.  E.  94). 

Opinion,  expression  of,  in  civil  case,  as 
ground  of  disqualification:  See  notes 
to  §  8"59,  catchword  Opinion.  Crim- 
inal cases:    See  §  1001  (1)  and  notes. 

Papers:  Not  ground  for  new  trial,  that 
,  interrogatories  read  on  trial  were  car- 
ried to  jury  at  their  own  instance, 
without  fraud  or  agency  of  prevailing 
party,  merely  to  refresh  their  memory 
as  to  matter  concerning  which  there 
was  no  dispute.  19/303.  Interroga- 
tories read  in  evidence  should  not  be 
delivered  to  jury.  121/637  (4)  (50  S. 
E.  484).  Plat,  containing  a  number  of 
lines,  some  of  which  were  admitted 
and  some  excluded,  may  not  be  taken 
by  jury  to  their  room.  18/181.  Paper 
not  in  evidence  delivered  to  jury  by 
design  by  prevailing  party,  verdict  set 
aside,  though  paper  immaterial. 
7/283  (2).  Where  paper  capable  of 
influencing  jury  goes  to  them  by  ac- 
cident and  is  read  by  them,  verdict  set 
aside,  though  jury  may  think  they 
were  not  influenced;  aliter,  where 
paper  not  read.  Id.,  283  (3);  and  see 
17/364  (4).  Error  to  send  to  jury 
material  paper  not  in  evidence  over 
protest  of  party  against  whom  it  is  to 
operate.  7/397  (5).  Improper  prac- 
tice to  send  written  charge  into  jury 
room.  31/625,  doubted  86/67  (6)  (12 
S.  E.  216).  That  jury  took  receipts 
to  room,  by  mistake,  no  ground  for 
new  trial,  though  receipts  had  been 
excluded  from  evidence  because  they 
were  not  properly  stamped,  the  pay- 
ments which  they  confirmed  having 
been  satisfactorily  proved  by  other 
evidence.  39/119.  Where  sheriff  car- 
ried loose  papers,  supposed  to  be  evi- 
dence, into  jury  room  and  no  excul- 
pating affidavits  are  given  in  explana- 
tion, new  trial  should  be  awarded  in 
murder  case.  43/88  (8).  If  counsel 
makes  marginal  marks  on  a  paper 
which  goes  out  with  jury,  in  order  to 
direct  himself  in  argument,  no  error 
to  refuse  to  compel  him  to  rub  them 


Digitized  by 


Google 


§884 


SUPERIOR  COURTS. 


492 


General  note  on  juries. 


out,  it  not  appearing  that  they  con- 
veyed any  idea  affecting  merits  of 
case.  45/585  (2).  Memorandum  of 
defendant's  indebtedness  to  plaintiff 
sent  to  jury  with  papers  in  case  not 
require  new  trial,  where  affidavits  of 
jurors  show  they  never  saw  paper, 
that  it  was  not  read  by  jury,  and  that 
no  allusion  made  to  it.  72/472  (3). 
Error  not  to  allow  diagram  of  place 
of  collision  to  be  sent  out  with  jury, 
it  having  been  prepared  by  civil  en- 
gineer, who  testified  to  its  correctness, 
and  having  been  admitted  in  evidence. 
99/187  (3)  (25  S.  E.  656).  In  an  ap- 
peal case,  it  is  not  cause  for  new  trial 
that  appeal  bond  was  taken  by  jury 
into  their  room  with  other  papers  in 
case.  100/415  (2)  (28  S.  E.  448).  Fact 
that  bailiff  furnished  jury  trying  mur- 
der case  with  abstract  of  law  of  homi- 
cide prepared  from  Code  by  sheriff, 
ground  for  new  trial,  though  verdict 
which  was  finally  rendered  had  been 
agreed  upon  before  this  paper  deliv- 
ered to  jury.  103/63  (2)  (29  S.  E. 
439).  Pauper  affidavit  snowing  case 
had  gone  to  Supreme  Court  and  been 
reversed,  inadvertently  sent  to  jury 
with  other  papers,  no  ground  for  new 
trial.  115/602  (1)  (41  S.  E.  1013). 
It  is  better  practice  to  detach  or  con- 
ceal a  former  verdict  upon  request, 
but  there  was  no  cause  for  new  trial 
here,  it  appearing  from  affidavits  of 
jurors  that  former  verdict  was  not 
known  or  read  by  them  until  after 
their  verdict  was  signed.  86/294  (3) 
(12  S.  E.  923).  This  is  especially  true 
where  court  charged  jury  not  to  con- 
sider former  verdict.  91/65  (1)  (16 
S.  E.  260).  Refusal  to  conceal  former 
verdict  from  jury  by  pasting  over  it 
a  piece  of  paper,  at  request  of  party  in 
whose  favor  it  was  granted,  no  cause 
for  new  trial  when  proper  instruc- 
tions given.  97/408  (2)  (24  S.  E. 
157);  4  App.  790  (9)  (62  S.  E.  501). 
It  is  no  cause  for  a  new  trial  that  a 
former  verdict  in  .same  cause  was 
read  by  jury  in  connection  with  plead- 
ings, especially  when  there  was  no 
request  to  erase  or  conceal  it.  120/39 
(3)  (47  S.  E.  528);  11  App.  815,  816 
(3)  (76  S.  E.  391).  Where  counsel 
for  prisoner  saw  jurors  reading  news- 
paper, but  took  no  action  to  bring 
matter  to  attention   of  court,  verdict 


not  set  aside.  43/483  (6).  Reading 
of  newspaper  which  contained  noth- 
ing about  case  except  that  it  was  on 
trial,  no  ground  for  reversal.  80/450 
(11)  (5  S.  E.  782).  Discussion  of 
newspaper  advertisement  which  had 
not  been  introduced,  not  cause  for 
new  trial,  there  being  nothing  to  show 
its  effect,  if  any.  99/90  (1)  (24  S.  E. 
854).  Newspaper  editorials  tending 
to  influence  jurors,  whether  bearing 
directly  or  indirectly  on  case,  should 
not  be  read.  129/425  (59  S.  E.  249). 
Where  interrogatories,  with  attached 
exhibits,  which  had  been  excluded 
from  evidence  were  inadvertently  car- 
ried out  by  jury,  and  court,  by  inquiry 
of  foreman,  satisfied  himself  that 
these  papers  had  not  been  opened  by 
jury,  no  error  to  refuse  new  trial.  11 
App.  733  (3)  (76  S.  E.  99).  Where 
former  verdict  concealed  upon  re- 
quest, but  former  judgment  not  con- 
cealed, no  new  trial,  request  to  con- 
ceal judgment  not  having  been  made. 
11  App.  843  (76  S.  E.  648).  Where  is- 
sue was  partnership  or  no  partnership 
and  letterheads  introduced  to  show 
partnership,,  letters  on  same  paper  in- 
jurious to  party  should  have  been 
severed  or  concealed  on  his  request 
or,  after  jury  had  seen  them,  it  would 
have  been  well  to  give  appropriate  in- 
struction, but  no  new  trial  where  no 
action  taken  by  losing  party.  138/147, 
148  (2-c)   (74  S.  E.  1084). 

Pauper  affidavit:     See  Papers. 

Photograph  of  scene  of  homicide  was 
not  here  of  such  character  as  to  in- 
flame jury,  though  its  use  unneces- 
sary.    83/92  (2-a)   (9  S.  E.  768). 

Polling  jury  is  not  the  right  of  parties 
in  civil  case,  but  it  is  discretionary 
with  court  to  allow  it.  6/458  (1); 
36/380  (4);  86/562  (12  S.  E.  974);  11 
App.  221  (2)  (75  S.  E.  567).  Right  of 
prisoner  to  demand  polling  of  jury, 
and  where  demand  is  made,  verdict  is 
not  legal  unless  compliance  is  had. 
63/306;  68/788.  Defendant  may  waive 
his  right  to  poll  by  consent  or  by  any 
inconsistent  act.  68/788;  73/603. 
Where  one  juror  was  overlooked  in 
polling  jury  and  he  was  subsequently 
polled  before  he  mingled  with  the 
crowd,  the  defect  is  cured;  after  the 
jury  has  dispersed,  it  is  too  late. 
68/785.     Proper  time  to  demand  poll- 
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ing  is  after  publication  of  verdict  and 
before  jury  have  dispersed.  49/219; 
52/479;  6/458  (2);  36/380  (5);  9  App. 
613  (71  S.  E.  945);  10  App.  403  (6)  (73 
S.  E.  546).  Where  jury  dispersed  prior 
to  their  return  into  court,  depriving 
defendant  of  his  right  to  poll  jury, 
verdict  is  a  nullity.  6  App.  403  (65  S. 
E.  57).  Request  to  poll  jury  not  made 
until  after  expiration  of  time  allowed, 
judgment  refusing  mistrial  not  re- 
versed, though  on  poll  one  juror  an- 
swered that  verdict  not  his.  100/264 
(2)  (28  S.  E.  38).  Too  late  after  sen- 
tence to  poll  jury.  109/506  (8)  (34  S. 
E.  1017).  Accused  may  poll  jury,  as 
matter  of  right,  before  verdict  is  re- 
corded. Not  sufficient  to  question  ju- 
rors collectively,  though  all  express 
assent  to  verdict.  112/402  (l)  (37  S. 
E.  732),  406  (4)  (37  S.  E.  735).  Prac- 
tice in  polling  is  to  begin  with  a  read- 
ing of  the  verdict  and  calling  the 
jury's  attention  to  it  and  then  asking 
each  juror  seriatim  the  question, 
"What  say  you,  Mr.  Juror:  is  this 
your  verdict,  or  is  it  not?"  31/641 
(7);  49/211  (11);  62/87  (7).  Assent  of 
juror  given  hesitatingly,  sufficient. 
64/465;  78/480  (5)  (3  S.  E.  442); 
81/332  (5)  (6  S.  E.  600).  Answer  that 
juror  had  agreed  in  jury  room  but 
that  he  did  not  think  it  right,  vitiated 
verdict.  62/87  (7).  Where  jury  is 
polled  and  juror  answers  that  his  con- 
sent to  verdict  not  freely  and  volun- 
tarily made,  motion  for  mistrial,  not 
sustained;  jury  should  be  sent  back. 
121/443  (5)  (49  S.  E.  282).  The  only 
inquiry  is  whether  the  juror  really 
agreed  to  it.  81/332  (5)  (6  S.  E.  600). 
Failure  to  poll  jury  not  ground  for 
new  trial  where  no  demand  made. 
22/213  (16).  Where  verdict  of  guilty 
is  returned  by  jury  and  read  by  solic- 
itor and  the  court  immediately  sen- 
tences accused,  giving  no  opportunity 
to  defendant's  counsel  to  demand  a 
poll  of  the  jury,  new  trial  granted.  10 
App.  403  (7)  (73  S.  E.  546).  Where  it 
appears  that  verdict  is  not  unanimous 
conclusion  of  jurors,  it  is  error  to  re- 
ceive it.  11  App.  60  (74  S.  E.  715). 
Where  counsel  agreed  for  jury  to  dis- 
perse if  they  found  verdict  during 
night  and  they  found  verdict  and  dis- 
persed and  next  morning  verdict  was 
handed  to  judge  by  foreman  and  was 


published  and  jury  allowed  to  dis- 
perse, no  error  to  fail  to  reassemble 
jury  on  private  statement  made  by 
one  juror  to  the  judge  that  he  did  not 
want  to  agree  to  verdict  but  did  so  to 
prevent  staying  in  room  all  night.  11 
App.  452  (2)  (75  S.  E.  676).  Verdict 
cannot  be  attacked  because  defendant 
not  allowed  to  poll  jury  where  he  has 
procured  decision  or  reviewing  court 
that  the  verdict  is  legal  ajnd  valid  and 
that  a  subsequent  verdict  was  there- 
fore invalid.  12  App.  1  (2)  (76  S.  E. 
649). 

Presence  of  accused  and  counsel  when 
verdict  is  received  or  when  jury  is 
recharged:  See  catchword  Presence 
under  §  7. 

Previous  trial:  That  two  jurors  had 
served  in  former  trial  of  case  and  had 
made  a  mistrial,  not  ground  for  new 
trial  where  there  was  no  evidence  that 
party  or  counsel  did  not  know  fact  be- 
fore trial  and  where  jurors  show  they 
were  unaffected  by  previous  service. 
20/660.     See  Mistrial. 

Receipts,  carrying  of,  to  jury  room: 
See  Papers. 

Receiving  verdict:  Where  evidence, 
argument,  and  charge  concluded  and 
jury  retired  on  week  day,  and  verdict 
not  agreed  on  until  early  Sunday 
morning,  not  legally  or  morally 
wrong  then  to  receive  it.  84/159  (2) 
(10  S.  E.  734),  explaining  49/436  (l); 
and  see  124/31  (22)  (52  S.  E.  1);  99/90 
(2)  (24  S.  E.  854);  101/206  (28  S.  E. 
869).  Judge  leaving,  counsel  agree- 
ing for  verdict  to  be  returned  to 
clerk  subject  to  formal  corrections, 
verdict  received  with  different  judge 
on  bench,  no  error.  57/448  (20). 
Verdict  received  in  absence  of  clerk 
no  ground  for  new  trial.  128/255  (5) 
(57  S.  E.  315).  Where  verdict  was  re- 
ceived in  absence  of  clerk  and  indict- 
ment and  verdict  were  left  in  custody 
of  solicitor  and  on  the  next  day  were 
handed  to  the  clerk  in  presence  of 
judge,  verdict  not  vitiated.  136/67  (3) 
(70  S.  E.  868).  Accused  cannot  at- 
tack verdict  because  not  received  and 
recorded  when  he  has  procured  deci- 
sion of  reviewing  court  that  this  ver- 
dict is  legal  and  valid  and  therefore  a 
subsequent  verdict  for  same  offense  :s 
invalid.  12  App.  1  (2)  (76  S.  E.  649  . 
Sealed   verdict;     See   Verdict.     Rich". 
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of  accused  to  be  present  when  verdict 
received:  See  catchword  Presence 
under  §  7. 

Recharging  jury:  See  Remanding  jury. 
Recharging  jury  must  be  in  presence 
of  accused  and  his  counsel:  See 
catchword  Presence  under  §  7. 

Remanding  jury:  Where  court,  after 
inquiring  as  to  probable  agreement  of 
jury,  gave  them  rule  as  to  preponder- 
ance of  evidence,  stated  that  there  had 
been  no  mistrials  since  his  adminis- 
tration began  and  that,  if  juries  would 
follow  his  rule,  there  would  be  no 
necessity  for  any,  no  new  trial.  68/511 
(3).  Court  had  right  to  inquire  of 
jury  whether  they  were  divided  on 
question  of  law  or  fact  and,  if  on 
questions  of  fact,  to  instruct  them  that 
he  could  not  help  them.  83/444  (2) 
(10  S.  E.  115),  distinguishing  77/77; 
see  139/433  (4)  (77  S.  E.  378).  Charge 
to  jury  which  had  failed  to  agree  that, 
in  eye  of  law,  that  jury  was  as  com- 
petent as  any  which  might  be  im- 
paneled and  that  the  court  would 
give  further  opportunity  to  consider 
of  the  verdict,  of  doubtful  propriety 
but  not  ground  for  new  trial.  83/540 
(9)  (10  S.  E.  233);  see  88/54  (1)  (13 
S.  E.  955).  Expression  by  judge  of 
desire  that  jury  reach  verdict  and  of 
regret  at  failure  so  far,  not  improper. 
•128/241  (2)  (57  S.  E.  481).  Judge  in 
seeking  to  impress  desirability  of 
reaching  verdict  should  not  use  ex- 
pression of  coercive  nature  or  which 
might  lead  to  erroneous  method  of 
reaching  verdict;  when  jury  unable  to 
agree  as  to  amount,  error  to  tell  them 
that  verdicts  are  mostly  compromises. 
136/555  (71  S.  E.  799).  It  is  of  doubt- 
ful propriety  for  court  to  inquire  how 
jury  stands;  it  is  ground  for  new 
trial  for  judge,  after  learning  that 
jury  is  divided  eleven  to  one,  to  say 
that  one  usually  comes  to  eleven  even 
though  he  adds  that  it  is  a  matter  of 
individual  conscience.  9  App.  162  (2) 
(70  S.  E.  888);  see  10  App.  401  (2)  (73 
S.  E.  536),  507  (3)  (73  S.  E.  756).  See 
Mistrial.  Remanding  jury  to  com- 
plete verdict:  See  notes  to  Civil 
Code,   §§   5694,   5695,   5924.   5925. 

Remarks:  Charge  to  grand  jury  made 
in  presence  of  traverse  jury  trying 
murder  case,  exhorting  grand  jury  to 
bring   offenders   to   trial,   and  alluding 


to  crime  of  murder  in  this  connection, 
held  not  ground  for  new  trial,  under 
circumstances  of  this  case.  59/189 
(2).  Remarks  of  counsel  not  touch- 
ing merits  of  case,  heard  by  jurors, 
not  ground  for  new  trial.  65/380. 
Sheriff's  improper  statement  in  pres- 
ence of  jury,  not  cause  for  mistrial 
where  effect  properly  removed  at  the 
time.  124/32  (9)  (52  S.  E.  1).  Re- 
marks by  judge  to  counsel  in  hearing 
of  jurors,  claimed  to  be  prejudicial  to 
accused,  not  ground  for  new  trial, 
where  no  motion  made  to  have  mis- 
trial declared  or  for  postponement  in 
order  that  other  jurors  may  be  im- 
paneled. 135/277  (1)  (69  S.  E.  184). 
Remarks  of  judge  in  dismissing  for 
the  term  jurors  who  had  returned  ver- 
dict acquitting  a  defendant  charged 
with  same  offense  as  defendant  on 
trial,  the  defense  in  both  cases  be- 
ing the  statement  of  the  defendant, 
alleged  to  have  influenced  jurors  put 
upon  defendant,  point  should  be  raised 
by  challenge  to  polls.  7  App.  252 
(2-b)  (66  S.  E.  556).  Where  State 
announced  ready  provided  a  named 
witness,  who  had  promised  to  be  pres- 
ent, appeared,  remarks  of  court  com- 
mending witness  and  saying  that  if  he 
promised  to  be  there  he  would  come, 
not  ground  for  new  trial  where  de- 
fendant made  no  objection  to  jurors. 
10  App.  147  (75  S.  E.  266).  Remarks 
of  judge  in  remanding  jury  in  case  of 
disagieement:      See    Remanding   jury. 

Sealed  verdict:     See  Verdict. 

Sending  out  jury  while  questions  of 
law  are  being  argued,  is  not  required, 
but  is  within  court's  discretion.  80/266 
(4)   (5  S.  E.  93). 

Separation:  In  civil  case  separation  not 
cause  for  new  trial,  there  being  no 
objection  made  when  verdict  returned 
and  no  communications  or  improper 
conduct  shown.  12/272.  Where  jury 
in  civil  case  has  been  charged  with 
consideration  of  case,  court  should 
not  permit  separation  without  consent 
of  parties.  37/232  (1).  No  error  to 
permit  separation  in  civil  case  while 
court  takes  recess  for  refreshments, 
no  objection  being  made.  33/56.  Er- 
ror to  ask  counsel  for  the  prisoner  in 
the  hearing  of  the  jury  to  consent 
that  they  disperse.  10/512  (9);  41/534 
(2);    69/404    (8).     But   where   counsel 
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consent,   no   mistrial   granted  because 
of  remarks  of  court.     10  App.  851  (74 
S.  E.  440).     Where  counsel  for  pris- 
oner  consents    that   jury   may   return 
their    verdict    to    clerk,    he    impliedly 
consents  that  they  may  disperse  after 
doing    so,    and    if    court    reassembles 
jury    for    purpose    of    having    verdict 
corrected,  it  is  incumbent  on  prisoner 
to   show  injury.     45/198    (3).     Where 
jury   were   allowed   to   separate   after 
returning     verdict     with     instructions 
that  they  were  not  to  make  their  find- 
ing known  and  prisoner's  counsel  con- 
sented, it  was  no  ground  for  setting 
aside  verdict,  it  having  been  read  in 
open    court   on    the    next    morning   in 
the  presence   of  the  jury   and   of  the 
defendant   and   his   counsel;   and   this 
is   so   regardless  of  the   fact  that  ju- 
ror violated  court's   instruction  as  to 
making     finding     known.      73/76    (2). 
Facts  here  showed  that  two  or  three 
jurors  retired  from  time  to  time  from 
the    others    and    held   private    confer- 
ence in  the  dark  and  that  all  of  the 
jurors  were  hardly  in  the  room  at  the 
same  time  in  the  course  of  the  delib- 
eration and  new  trial  granted.     5/150. 
Where  one  juror  absents  himself  from 
courthouse    without    leave,    error   for 
court     summarily     to    discharge    him 
without  giving  parties  opportunity  to 
remove  his  prima  facie  incompetency. 
10/84     (2).       Where    judge    discovers 
separation  and  has  jury  brought  back 
into   court   and   satisfies    himself   that 
no    communications     have    been    had 
which     could     injure     defendant    and 
makes    announcement    to  this    effect, 
this  is  sufficient.     14/8  (4);  47/598  (5); 
80/191    (2)     (5   S.    E.    64).     And    see, 
where    bailiff     heard    all    communica- 
tions that  passed.     18/534  (3).     With- 
drawal of  two  jurors,  unaccompanied, 
for   the    purpose   of   being    shaved    in 
public  barber  shop,  threw  burden  on 
State  to  show  that  defendant  was  not 
injured.     45/282   (8).     Affidavit  of  ju- 
ror  who   separated    from   others   that 
he  did  not  speak  to  any  one  about  the 
case  should  also  show  that  he  heard 
no  remarks  from  bystanders  concern- 
ing the  case.    56/653.    That  one  juror 
retires  for -few  minutes  for  necessary 
purpose,  he  being  attended  by  bailiff, 
no  ground  for  new  trial.    64/272.     Un- 
lawful dispersion  of  jury  presumed  to 


be  injurious  and  burden  on   State  te 
show  no  injury  to  defendant.     71/553 
(1).      Separation    of   jury,    known    to 
defendant  at  time,  but  not  brought  to 
attention   of  court  until  after  verdict 
not  ground  for  new  trial.    56/463  (4); 
73/620    (3);   2   App.   636    (3)    (58   S.    E. 
1106);  6  App.  567   (3)    (65  S.   E.  359); 
and  see  7  App.  308  (66  S.  E.  806);  11 
App.  621  (2)  (75  S.  E.  1062).     Separa- 
tion of  jury  places  onus  on  State  to 
show  that  defendant  was  not  injured. 
71/553  (1);  and  see  5/86  (10).    Separa- 
tion of  jury  resulting  from  fact  that 
two  left  with  bailiff  to  attend  call  of 
nature    was    so    explained    here   as   to 
warrant    court  in    upholding    verdict. 
91/277    (11)    (18    S.    E.    154).     Jurors, 
separated  from  fellows,  "remained  in 
conversation  with  somebody  for  about 
fifteen    minutes;"    new    trial  granted. 
97/702  (3)   (25  S.  E.  491).     Where  ju- 
ror   allowed    to    leave    jury    room    to 
testify    in    another   case,    was    accom- 
panied   by    bailiff,    and    no    harm    ap- 
pearing, mistrial  not  granted.     120/497 
(2)    (48  S.   E.  153).     Where  on  hear- 
ing of  motion  for  new  trial  evidence 
as  to  separation  conflicted,  no  abuse 
of    discretion     to    refuse     new     trial. 
136/157   (1)    (71   S.   E.  6).     Unauthor- 
ized separation  of  jury  will  not,  of  it- 
self, require  new  trial.    Prejudice  must 
be  shown.     2  App.  636   (2)    (58   S.   E. 
U06).     Motion  in  arrest  of  judgment 
is    not    proper    mode    of    complaining 
of  separation  of  jury.    4  App.  853  (l) 
(62    S.    E.    525).     Where    it   appeared 
that  *he   temporary  absence   of  juror 
for    the    purpose    of    telephoning    his 
sick  wife  was   not  hurtful  to  the  ac- 
cused, no  new  trial.     12  App.  315  (3) 
77    S.    E.    186).    See  Dispersion,  Mis- 
conduct. 
Sickness,  where  juror  asked  to  be  ex- 
cused   because    of,    although    he    may 
have     been     accepted     and    sworn    in 
chief,   the    panel    not    being   full,   the 
court   could   excuse   him   and   proceed 
to  complete  panel.     68/612;  87/173  (13 
S.  E.  247) ;  and  see  29/681  (2) ;  134/786 
(3,  4)   (68  S.  E.  554).     Sickness  of  ju- 
ror who  became  ill  in  the  progress  of 
the   trial   and   who   reposed   in   a   bed 
during  subsequent  portion  of  trial,  not 
vitiate  verdict  where  physicians  show 
that  his  mental  faculties  were  not  in 
the  least  impaired  and  he  himself  de- 
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poses  that  he  was  mentally  in  his  nor- 
mal condition  and  was  comfortable 
throughout  the  trial.  89/167  (7)  (15 
S.  E.  38).  Fact  that  wives  of  two  ju- 
rors were  seriously  ill  and  that  they 
both  learned  of  the  fact,  not  vitiate 
the  verdict  where  it  is  shown  that 
those  jurors  were  not  materially  dis- 
turbed.    Id.   (8)    (15  S.  E.  38). 

Signing  verdict:    See  Verdict. 

Solicitor-general,  appearance  of,  as  such 
and  as  prosecutor,  before  grand  jury 
not,  after  conviction,  cause  for  new 
trial,  no  exception  having  been  previ- 
ously taken;  in  such  case  solicitor- 
general  pro  tern,  should  have  been  ap- 
pointed.    97/452  (1)   (25  S.  E.  341). 

Submitted  to  jury,  case  is  not,  until 
plaintiff  has  read  his  declaration  and 
is  ready  to  submit  evidence.    12/104. 

Substitution  of  juror,  unknown  to  party 
or  his  counsel,  ground  for  new  trial. 
77/108  (3  S.  E.  277).  Substitution  of 
one  jury  panel  for  another  after  the 
jury  has  been  stricken  from  the  first 
panel,  not  ground  for  new  trial,  in 
absence  of  any  showing  that  the 
change  was  not  for  a  good  and  law- 
ful reason.  97/215  (l)  (22  S.  E.  403). 
Where  there  are  affidavits  before 
lower  court  that  accused  was  ac- 
quainted with  the  substituted  juror 
and  knew  him  at  the  time  he  was  se- 
lected, discretion  of  trial  court  in  re- 
fusing new  trial  not  controlled. 
118/751  (8)  (45  S.  E.  607);  and  see 
46/361. 

Sunday,  that  it  is  probable  that  jury's 
verdict  which  was  returned  on  Mon- 
day was  reached  on,  not  vitiate  ver- 
dict. 31/625  (12).  Instruction  that 
jury  suspend  deliberations  on  Sunday 
not  error,  though  instruction  given 
only  an  hour  before  Sunday  and  ver- 
dict returned  within  that  hour. 
130/322  (3)  (60  S.  E.  544).  Receiving 
verdict  on  Sunday:  See  Receiving 
verdict. 

Sustain  verdict,  affidavit  to:  See  notes 
to  §  5933,  Civil  Code. 

Treating  jurors  by  one  party  in  presence 
of  othei,  new  trial  not  granted.  42/64. 
Treating  two  jurors  to  soda  water 
after  discharge  for  term,  not  war- 
rant new  trial.  83/245  (9  S.  E.  841). 
Where  juror,  during  recess  of  court, 
was  treated  to  a  drink  of  intoxicating 
liquor  and  a  cigar  and  was  slept  with 


by  witness  having  interest  in  result, 
verdict  set  aside  without  being  affirm- 
atively shown  to  be  wrong.  109/383 
(34  S.  E.  594).  Juror,  taking  medicine 
paid  for  by  attorney  of  the  party, 
during  recess  of  court,  no  cause  of 
new  trial  when  attorney  did  not  know 
juror  and  juror  did  not  know  that  at- 
torney paid  for  medicine.  110/854  (36 
S.  E.  238).  See  Entertainment. 
Verdict  is  published  when  handed  to 
counsel  or  other  person  designated 
by  court.  7/191  (4);  34/575.  Verdict 
may  be  signed  by  only  one  juror  as 
foreman,  where  record  shows  compe- 
tent number.  9/501  (2).  Unsigned 
verdict  read  in  hearing  of  jury  and  or- 
dered to  record,  sufficient.  14/18  (1); 
24/72;  63/281  (2).  Agreement  that, 
if  jury  should  reach  a  verdict  during 
the  night,  they  might  return  sealed 
verdict,  did  not  extend  to  verdict 
found  next  day.  53/137-  Verdict 
written  on  wrong  paper  ordered  by 
court  to  be  transferred  to  right  paper. 
58/186;  62/316.  Proper  to  order  fore- 
man to  sign  verdict  where  he  returned 
it  unsigned,  next  morning  after  jury 
dispersed  by  consent.  74/398  (3). 
Verdict  in  justice  court  written  on 
another  paper,  when  it  should  have 
been  on  affidavit  of  illegality,  not 
vitiate  trial.  84/117  (6)  (10  S.  E.  539). 
Where  verdict  as  returned  by  jury  is 
not  in  proper  form,  not  error  for 
court  to  allow  them  to  put  it  in  proper 
form  or,  at  their  request,  to  have  so- 
licitor do  so  for  them,  all  having  as- 
sented to  verdict  as  formulated. 
87/149  (4)  (13  S.  E.  257).  Sealed  ver- 
dict, opened  and  published  in  court 
next  morning,  sufficient.  88/169  (1) 
(14  S.  E.  120).  Signature  of  foreman 
applied  to  both  findings  though  space 
of  an  inch  separated  findings  and  like 
space  separated  last  findings  and  sig- 
nature. 94/260  (6)  (21  S.  E.  460). 
Where  verdict  was  written  inadvert- 
ently on  appeal  bond  instead  of  dec- 
laration, no  ground  existed  for  set- 
ting it  aside,  it  not  appearing  that  it 
was  not  duly  received  and  entered  on 
minutes.  100/415  (3)  (28  S.  E.  448). 
When  jury  seal  verdict  and  dis- 
perse without  consent  of  parties,  mis- 
trial should  be  granted.  118/549  (45 
S.  E.  431),  following  and  approving 
107/730  (33  S.  E.  647).    Sum  in  excess 
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of  amount  claimed  cannot  be  recov- 
ered. 116/930  (5)  (43  S.  E.  375).  Ir- 
regularity of  verdict  in  sealing  it  con- 
trary to  court's  instruction,  should,  if 
known,  be  complained  of  at  reception; 
otherwise  waived.  129/144  (11)  (58 
S.  E.  1055).  Verdict  should  be  writ- 
ten on  initial  pleading  and  dated  and 

1  signed  by  one  juror  as  foreman;  but 
these  details  not  essential;  unsigned 
verdict  not  illegal;  judge  may  cause 
it  to  be  signed  and  may  designate 
foreman.  3  App.  223  (1)  (59  S.  E. 
821);  see  3  App.  234  (2)  (59  S.  E.  821); 
12  App.  141  (3)  (76  S.  E.  1051).  Judge 
may  write  out  verdict  when  it  is  clear 
that  he  expresses  the  finding  of  the 
jury.  139/459  (3)  (77  S.  E.  579).  See 
Receiving  verdict  Amendment  of 
verdict:  See  notes  to  §  5695.  Dis- 
persion of  jury  after  returning  ver- 
dict: See  Dispersion,  Separation. 
Reaching  verdict  by  chance:  See 
Chance. 

View:  Error  to  inquire  of  defend- 
ant's counsel  whether  he  objected 
to  view  by  jury,  and  upon  receiv- 
ing negative  answer  to  send  them 
in  charge  of  bailiff  to  look  at  scene 
of  the  alleged  homicide.  61/635  (3). 
Not  error  to  refuse  view  where  phys- 
ical changes  had  occurred  in  premises 
since  the  injury.  97/643  (3)  (25  S.  E. 
389).  Common-law  rule  allowing 
view  still  of  force  in  this  State. 
115/346  (41  S.  E.  636).  View  by  jury 
in  which  one  juror  did  not  partici- 
pate, with  consent  of  losing  party, 
such  irregularity  not  ground  for  new 


trial.  121/65  (2)  (49  S.  E.  806).  Re- 
fusal of  court  to  allow  view  without 
consent  of  both  parties,  within  his  dis- 
cretion. 134/589  (3)  (68  S.  E.  321); 
and  see  108/554  (33  S.  E.  1013); 
105/346  (41  S.  E.  636);  11  App.  89  (6) 
(74  S.  E.  711).  Guano  factory  com- 
plained of  as  nuisance,  view  thereof, 
allowed  within  judge's  discretion,  over 
plaintiff's  objection.  6  App.  507  (4) 
(65  S.  E.  361).  Under  common  law, 
right  to  have  view  by  jury  existed  in 
real  and  mixed  actk>ns;  no  statute  in 
this  State  authorizing  view  of  per- 
sonal property.  11  App.  536  (75  S.  E. 
834).  Whether  or  not  jury  should  be 
allowed  to  inspect  premises  in  dam- 
age suit,  no  ground  for  mistrial  where 
no  objection  made.  137/352  (2)  (73 
S.  E.  734).  * 
Waiver:      See    catchword    Jury    under 

Withdraw  from  jury  room,  to  aid  solic- 
itor iu  striking  jury  in  another  case, 
juror  should  not  be  allowed  to,  but 
where  done  with  knowledge  of  counsel 
without-  objection,  no  ground  for  new 
trial.     100/76  (4)    (25  S.  E.  843). 

Witness,  opinion  of,  heard  by  juror, 
while  jury  were  separated  at  dinner 
hour,  held  not  ground  for  new  trial, 
juror  swearing  it  had  no  influence  on 
his  mind.  32/325  (3).  Complaint, 
pending  trial,  that  improper  inter- 
course is  carried  on  by  party  with 
some  of  his  witnesses,  should  not  be 
made  in  presence  and  hearing  of  jury. 
85/751,  756  (36),  812  (12  S.  E.  18). 


ARTICLE  11. 


Children's  Courts  Established  as  Branches  of  the  Superior  Court. 

Their  Jurisdiction,  Etc. 

§  885.  How  this  Article  shall  be  construed.  This  Article  shall  be  lib- 
erally construed,  to  the  end  that  the  care,  custody,  and  discipline  of  the  chil- 
dren brought  before  the  court  shall  approximate  as  nearly  as  possible  that 
which  they  should  receive  from  their  parents,  and  that  as  far  as  practicable 
they  shall  be  treated,  not  as  criminals,  but  as  children  in  need  of  aid,  en- 
couragement, and  guidance.    Proceedings  against  children  under  this  Article 

6  Ga  Code— 32 
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shall  not  be  deemed  to  be  criminal  proceedings,  except  where  the  child  is  com- 
mitted to  trial  according  to  law. 
Acts  1908,  p.  1107. 

§  886.  Children's  courts,  how  established.  Children's  courts  may  be 
established  in  any  county  of  this  State  by  the  concurrent  recommendation  of 
two  successive  grand  juries  at  different  terms  of  court. 

§  887.  Presiding  officer.  The  judge  of  any  superior  court  may  preside 
over  such  court.  Whenever  he  is  absent  from  the  county  or  the  business  of 
the  superior  court  shall,  in  the  opinion  of  the  judge,  need  his  attention  in 
preference  to  the  children's  court,  the  judge  of  any  city  court  of  the  county 
may  preside  in  the  children's  court,  [or  when  the  probation  officer,  in  the 
opinion  of  the  judge  of  the  superior  court  exercising  the  duties  of  section  898, 
possesses  the  necessary  qualifications,  training,  and  experience,  such  proba- 
tion officer,  if  the  judge  of  the  superior  court  so  orders,  shall  regularly  act  as 
judge  of  the  children's  court,  till  such  order  is  revoked  by  the  same  author- 
ity*] (a)  w*tn  aU  the  powers  and  rights  of  the  judge  of  the  superior  court 
under  this  Article, 
(a)   Acts  1913,  p.  58. 

§  888.  Jurisdiction.  The  court  shall  have  jurisdiction  within  the  county 
of  its  creation.  It  shall  have  all  of  the  jurisdiction,  authority,  and  powers 
vested  in  the  superior  courts  or  the  judges  thereof,  for  the  purposes  of  en- 
forcing the  provisions  of  this  Article,  and  the  said  court  shall  have  jurisdic- 
tion over  such  other  matters  as  may  come  before  it  under  this  Article.  All 
the  provisions  of  law  which  relate  to  the  rights,  duties,  and  liabilities  of 
parties  under  proceedings  herein  shall,  as  far  as  they  may  be  appropriate,  ap- 
ply to  said  court,  and  to  the  parties  and  proceedings  therein,  except  as  herein 
otherwise  provided.  The  presiding  officer  shall  hear  and  determine  com- 
plaints, informations,  applications,  and  cases  under  this  Article,  and  shall 
have  complete,  original,  and  exclusive  jurisdiction  to  deal  with  every  aspect 
of  the  case  concerning  the  child,  whether  it  involves  the  parent,  the  child,  or 
other  person. 

§  889.  Proceedings.  The  proceedings  shall  conform  as  nearly  as  mav 
be  to  the  procedure  in  other  cases.  The  hearing  shall  be,  as  far  as  practicable, 
private.  Proceedings  in  the  nature  of  motions  for  new  trials,  or  bills  of  ex- 
ceptions, from  any  determination,  conviction,  or  order  of  the  court,  may  be 
taken  by  the  child,  or  by  the  parent  or  guardian  on  behalf  of  and  in  the  name 
of  the  child. 

§  890.  Jury  trials.  In  trials  under  this  Article,  the  child  informed 
against,  or  any  person  legally  interested  in  such  child,  shall  have  the  right  to 
demand  a  trial  by  jury,  which  shall  be  granted  thereupon.    In  the  absence  of 
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such  demand,  no  trial  by  jury  shall  be  necessary:     Provided,  however,  the 
judge  of  his  own  motion  may  call  a  jury  to  try  any  such  case. 

Constitutionality  of  any  particular   sec-  right    to    render    judgment    in    cases" 

tion,   no  question  as  to,  is  raised  by  thereunder   "without   the   intervention 

criticism  that  "sections  885  to  900  in-  of  a  jury."    138/863  (2)  (76  S.  E.  378). 

elusive"  are  violative  of  Constitution,  Judge  may  proceed  without  jury,  in  ab- 

Civil    Code,    section    6516,   "in   that   it  sence  of  demand  for  jury  trial.    138/863 

confers   upon#  the   superior   court   the  (3)   (76  S.  E.  378). 

§  891.  Definition  "delinquent  child,"  "wayward  child."  The  term 
"delinquent  child"  shall  be  construed  to  mean  any  boy  or  girl  under  sixteen 
years  of  age  who  violates  any  city  ordinance,  or  commits  any  offense  against 
any  public  law  of  this  State,  not  punishable  by  death  or  by  imprisonment  for 
life.  The  words  "wayward  child"  shall  be  construed  to  mean  any  boy  or  girl 
under  sixteen  years  of  age  who  habitually  associates  with  vicious  or  immoral 
persons,  or  who  is  an  inmate  of  or  frequents  a  brothel  or  bawdy  house,  or 
who  is  growing  up  in  circumstances  exposing  him  or  her  to  lead  an  immoral, 
vicious,  or  criminal  life. 

Constitutional  provision  relative  to  due  this   State  with   other   persons   of  vi- 

process  of  law,  is  not  violated  by  this  cious  or  immoral  character."     138/863 

section,   "in   that   it   seeks   to  prohibit  (1)   (76  S.  E.  378). 
social    intercourse  of    all    persons   in 

§  892.  Proceedings  against  children,  how  instituted.  Any  ordinary, 
recorder,  or  judge  of  a  superior  or  city  court  may  upon  oath  being  made  be- 
fore him  by  a  probation  or  police  officer,  or  any  citizen,  that  having  made  due 
inquiry  he  believes  any  child  to  be  a  delinquent  or  wayward  child,  issue  his 
summons  for  the  appearance  of  such  child  before  the  children's  court,  or  in 
the  first  instance  issue  his  warrant  directing  such  child  to  be  apprehended. 
Any  policeman,  or  other  officer  authorized  by  such  judge,  ordinary,  or  re- 
corder, may  apprehend  any  child  for  whose  apprehension  any  warrant  has 
been  issued. 

§  893.  Detention  room,  matron,  and  bail.  It  shall  be  the  duty  of 
the  county  commissioners,  or  other  authority  having  control  of  county  mat- 
ters when  requested  so  to  do  by  the  judge,  to  provide  and  maintain  a  deten- 
tion room,  or  house  of  detention,  separated  from  the  jail,  to  be  in  charge  of  a 
matron,  or  other  person  of  good  moral  character,  wherein  all  children  appre- 
hended under  the  provisions  of  this  Article  shall  when  necessary  be  incar- 
cerated. Such  children  apprehended  may  be  released  upon  bail,  with  or 
without  sureties,  and  shall  not  be  incarcerated  unless  this  is  necessary  to  se- 
cure their  attendance  at  the  hearing. 

§  894.  The  trial;  attorney  may  be  appointed.  When  any  child  is 
brought  before  the  court  as  a  delinquent  or  wayward  child,  the  court  may 
thereupon  hear  and  determine  the  matter.    The  court  may  appoint  an  attorney 
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to  represent  such  child.    In  all  cases  the  child  or  any  one  interested  in  such 
child  shall  have  the  opportunity  to  submit  evidence  in  its  behalf. 

Judge  may  appoint   attorney   to   repre-        so.     138/863   (3)    (76  S.  E.  378). 
sent  child,  but  he  is  not  obliged  to  do  ' 

§  895.  Sentence.  If,  on  the  hearing,  the  court  finds  that  a  child  is  a 
delinquent  or  wayward  child,  it  may:  release  the  child  on  probation  upon 
such  terms  and  conditions,  and  for  such  period  of  time,  as  the  court  may 
think  fit;  or  commit  the  child  for  such  period  of  time  as  the  court  may 
think  fit,  either  to  an  institution  or  to  the  care  of  some  person  who  is  willing 
to  undertake  such  care ;  or,  if  such  child  is  over  ten  years  of  age,  commit  the 
child  to  take  his  trial  according  to  law.  In  the  event  such  child  is  convicted 
of  an  offense  not  punishable  by  death  or  imprisonment  for  life,  the  court 
may :  release  the  child  on  probation  upon  such  terms  and  conditions  and  for 
such  period  of  time  as  the  court  may  think  fit ;  or  commit  the  child,  for  such 
period  of  time  as  the  court  may  think  fit,  either  to  an  institution  or  to  the 
care  of  some  person  who  is  willing  to  undertake  such  care;  or  sentence  the 
child  according  to  law.  In  addition  to  such  sentence  for  the  offense,  the 
court  may  commit  the  child,  at  the  expiration  of  such  sentence,  to  the  Georgia 
State  Reformatory;  or  may,  instead  of  any  other  sentence,  commit  the  child 
forthwith  to  the  Reformatory. 

Habeas  corpus  for  custody  of  child,  on  remand   custody   of   child   to   keeping 

trial  of,  where  it  appeared  that  child  of     probation    officer    of    the    court, 

was  held  under  commitment  by  judg-  138/863  (4)   (76  S.  E.  378). 
ment  of  "children's  court,"  not  error  to 

§  896.  Probation  and  subsequent  control.  If  a  child  who  has  been 
released  on  probation  breaks  the  terms  or  conditions  of  the  release,  or  if  it 
appears  to  the  court  that  it  is  to  the  best  interest  of  such  child  to  take  the 
same  away  from  any  person  or  institution  to  whose  care  such  child  has  been 
committed,  the  child  may  again  be  brought  before  the  court  and  dealt  with 
under  the  provisions  of  this  Article,  just  as  if  it  had  not  been  released  or 
committed. 

§  897.  Hi-treatment  of  child  or  interference  with  sentence.     Any 

person,  who  ill  treats  or  injures  any  child  committed  to  any  person  or  insti- 
tution; or  who  causes  or  attempts  to  cause  such  child  to  be  illegally  with- 
drawn or  abscond  from  any  such  institution  or  person ;  or  who,  knowing  such 
child  to  have  been  so  withdrawn  or  absconded,  harbors  or  conceals  such 
child  so  as  to  prevent  him  or  her  from  returning  to  such  institution  or  person, 
shall,  when  convict**'*  be  liable  to  a  penalty  not  exceeding  one  hundred  dollars, 
or  to  be  imprisoned  in  the  common  jail  for  a  period  not  exceeding  six 
months. 
§§   112,   113. 
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§  898.  Regulations  prescribed  by  judge  of  the  superior  court.    The 

judge  of  the  superior  court  of  the  county  may  make  regulations:  for  the 
visitation  and  inspection  of  the  institutions  and  places  where  children  are 
placed  under  this  Article;  for  the  employment,  education,  discipline,  and 
punishment  of  children  dealt  with ;  for  the  appointment  of  a  deputy  solicitor- 
general,  when  in  the  discretion  of  the  judge  this  shall  be  necessary  in  order 
to  secure  the  best  results;  for  the  appointment  of  a  probation  officer  and 
such  officers  of  the  children's  court  as  the  court  may  think  necessary  in  order 
to  carry  out  the  provisions  of  this  Article ;  prescribing  the  duties  of  the  offi- 
cers employed  in  the  administration  of  this  Article ;  for  carrying  this  Article 
into  effect ;  for  the  imposition  of  a  penalty  not  exceeding  one  hundred  dollars 
for  the  breach  of  any  regulation  under  this  Article. 

§  899.  Females  eligible  to  office.  Females,  residents  of  the  county  for 
four  years  preceding,  may  be  appointed  to  hold  any  office  by  virtue  of  this 
Article. 

§   2167,   C.   C. 

§  900.  Salaries  of  officers.  The  judge  of  the  superior  court  of  the 
county  shall  fix  the  compensation  of  the  deputy  solicitor-general,  the  proba- 
tion officer,  and  any  other  officers  employed  in  the  carrying  out  of  this  Article. 
All  salaries  and  other  expenses  provided  for  under  this  Article  shall  be  paid 
out  of  the  county  treasury,  upon  the  certificate  of  the  judge  of  the  superior 
court,  as  other  court  expenses  are  now  paid.  All  sums*  for  costs,  fines,  for- 
feitures, or  otherwise  shall  be  paid  into  the  county  treasury. 


ARTICLE  12. 
Attorney-general. 

§  901.  (§  880.)  Duties.  It  is  the  duty  of  the  attorney-general  to  act 
as  the  legal  adviser  of  the  Executive  Department,  to  represent  the  State  in 
the  Supreme  Court  in  all  capital  felonies,  and  in  all  criminal  and  civil  cases 
in  any  court  when  required  by  the  Governor,  and  to  perform  such  other 
services  as  shall  be  required  of  him  by  law. 

Const.,  Art.  6,  §  10,  par.  2   (§  6529,  C  C). 

5  304. 
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PROCEEDINGS  TO  COMMITMENT,  INCLUSIVE. 


ARTICLE  1. 
Proceedings  Prior  to  Arrest. 

§  902.  (§  881.)  Governor  may  offer  rewards  for  the  arrest  of  felons. 

The  Governor  shall,  in  his  discretion,  *offer,  and  cause  to  be  paid,  rewards 
for  the  detection  or  apprehension  of  the  perpetrator  of  any  felony  committed 
within  this  State,  such  reward  not  to  exceed  the  sum  of  two  hundred  and 
fifty  dollars  in  case  of  felonies  not  capital,  and  not  to  exceed  the  sum  of  five 
hundred  dollars  in  capital  felonies ;  but  no  such  reward  shall  be  paid  to  any 
officer  who  shall  arrest  such  person  in  the  regular  discharge  of  his  duty,  by 
virtue  of  process  in  his  hands  to  be  executed,  nor  to  any  person  who  has 
arrested  the  offender  previously  to  the  publication  of  the  reward.  And  when- 
ever he  receives  reliable  information  that  any  gin-house  in  this  State  has  been 
unlawfully  burned,  or  set  on  fire,  he  shall  offer  a  reward  of  not  less  than 
two  hundred  and  fifty  dollars,  nor  more  than  five  hundred  dollars,  for  the 
apprehension  of  the  incendiary  with  proof  sufficient  to  convict,  and  in  no 
event  shall  the  reward  be  paid  until  after  the  conviction  of  the  offender. 

Acts  1872,  p.  11.     1875,  p.  104.     1878-9,  pp.  165,  166. 

§  903.  (§  882.)  Whd  may  issue  warrants.  Any  judge  of  a  superior, 
city,  or  county  court,  or  justice,  or  any  corporation  officer  clothed  by  law 
with  the  powers  of  a  justice,  may  issue  his  warrant  for  the  arrest  of  any 
offender  against  the  penal  laws,  based  either  on  his  own  knowledge  or  the 
information  of  others  given  to  him  under  oath. 

§    789    (2). 

Justice  of  peace,  issuing  of  warrant  by,  ordinances  and  having  jurisdiction  to 
is  judicial  act  of  judicial  officer  and  try  offenders,  may  issue  warrant  for 
begins  judicial  proceeding,  but  is  not  arrest  of  one  charged  with  a  viola- 
act  of  a  court.  120/916  (4)  (48  S.  E.  tion  of  ordinance.  121/665  (2)  (49  S. 
383).  E.   732). 

Mayor  charged  with  duty  of  enforcing 

§  904.  (§  883.)  What  affidavit  and  warrant  must  state.  An  affida- 
vit made,  or  warrant  issued,  for  the  arrest  of  an  offender  against  the  penal 
laws  shall  state,  as  nearly  as  practicable,  the  following  facts,  to  wit:  The  of- 
fense, the  county  in  which  the  same  was  committed,  and  the  time  when 
committed;  and  when  the  offense  charged  is  larceny,  the  ownership  of  the 
property  alleged  to  have  been  stolen,  or  the  person  from  whose  possession 
it  was  taken,  shall,  as  far  as  practicable,  be  stated  in  the  affidavit  and  warrant. 

Acts  €865-6,   p.   235. 
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Cited.     120/484  (48  S.  E.  158). 

Accusation,  not  essential  to  validity  of, 
that  warrant  be  issued  on  affidavit  on 
which  accusation  based  or  that  affi- 
davit minutely  describe  offense. 
109/570  (2)    (34  S.  E.  1031). 

Assault  with  intent  to  murder,  warrant 
for,  not  invalid  because  affidavit  did 
not  set  out  that  attack  made  with 
weapon  likely  to  produce  death. 
73/547  (1). 

City  ordinance,  affidavit  for  warrant  for 
violation  of  whiskey  sections  of,  fail- 
ing to  state  how  sections  violated  but 
simply  quoting  sections,  is  defective. 
86/455  (12  S.  E.  681). 

Commercial  notary  public,  whether  af- 


fidavit made  before,  sufficient  as  basis 
of  warrant,  not  decided.  126/84  (3) 
(54  S.  E.  931). 

Evidence,  warrant  admissible  as,  unac- 
companied by  affidavit.  121/344  (2) 
(49  S.  E.  318). 

Forcible  entry  and  detainer,  affidavit  for, 
need  not  describe  offense  further  than 
naming  it.    86/272  (12  S.  E.  412). 

General  terms,  offense  may  be  charged 
in,  except  in  case  of  larceny.  9  App. 
397  (71  S.  E.  594)  and  cases  cited. 

Misdemeanor,  charge  of,  in  general 
terms  in  affidavit,  sufficient  to  sup- 
port accusation  charging  specific  of- 
fense.    107/693   (33  S.  E.  641). 


§  905.  (§  884.)    Form  of  affidavit.     An  affidavit  substantially  comply- 
ing with  the  following  form  shall,  in  all  cases,  be  sufficient: 
Georgia,  County. 

Personally  came  A.  B.,  who  on  oath  saith  that,  to  the  best  of  his  knowl- 
edge and  belief,  C.  D.  did,  on  the  day  of  ,  in  the  year ,  in 

the  county  aforesaid,  commit  the  offense  of  and  this  deponent  makes 

this  affidavit  that  a  warrant  may  issue  for  his  arrest.  A.  B. 

Sworn  to  and  subscribed  before  me,  this  the day  of  ,  18 — 

,  j.  p. 


Attested  and   sworn   to,   affidavit  which 

is  not,  is  void.     55/380. 
Knowledge    and    belief,    affidavit    based 

upon,  sufficient.    91/207  (18  S.  E.  305). 
Perjury,  indictment  for  subornation   of, 


may  be  based  on  affidavit  to  obtain 
warrant,  though  containing  words,  "to 
best  of  knowledge  and  belief."  119/709 
(1)    (46  S.  E.  876). 


§  906.  (§  885.)  Form  of  warrant.  The  following  form  may  be  used 
for  a  warrant,  a  substantial  compliance  with  which  shall  be  deemed  suffi- 
cient : 

Georgia, 
To    any 


County. 

sheriff,    deputy-sheriff,    coroner,    constable,    or    marshal    of    said 


State — Greeting : 

A.   B.   makes   oath   before  me  that   on   the  day   of ,  in  the 

year  ,  in  the  county  aforesaid,  C.  D.  did  commit  the  offense  of  . 

You  are  therefore  commanded  to  arrest  the  body  of  the  said  C.  D.,  and 
bring  him  before  me,  or  some  other  judicial  officer  of  this  State,  to  be 
dealt  with  as  the  law  directs.  You  will  also  levy  on  a  sufficiency  of  the 
property  of  said  C.  D.  to  pay  the  costs  in  the  event  of  his  final  conviction. 
Herein  fail  not. 

,  j.  p. 
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Cited.  126/84  (54  S.  E.  931).  liminary  proof,  on  trial  of  one  for  kill- 
Affidavit,  warrant  not  supported  by,  nor  ing  of  officer  who  was  attempting  to 

alleging  time  and  place,  void.     68/367.  execute   the   warrant.     135/224    (69   S. 

Costs,    officer   may    not    seize    property  E.  171). 

for,     unless    so    directed    in    warrant.  Justice,  warrant  issued  by,  must  be  re- 

11/128;  13/494.  turnable     before     himself     or     "some 

Dc  facto  marshal  of  municipal  corpora-  other  judicial  officer."    120/916  (6)  (48 

tion    is    authorized    to    make   arrest.  S.  E.  383). 

121/580  (1)  (49  S.  E.  708).  Prosecutor,  who  is  also  constable,  im- 

Evidence,   warrant   apparently   legal   on  proper  to  place  warrant  in  hands  of, 

its    face    admissible    as,    without    pre-  to  be  executed.     79/768  (4  S.  E.  318). 

§  907.  (§  886.)  Special  warrant.  No  judicial  officer,  except  a  judge 
of  the  superior  court,  shall  issue  a  special  warrant  returnable  only  before 
himself;  nor  shall  any  judge  issue  such  warrant  out  of  his  own  judicial 
circuit.  In  such  cases  the  warrant,  though  special,  shall  be  treated  as  a 
general  warrant 

Justice  of  peace  cannot  issue  special  be  made  returnable  before  himself  or 
warrant  returnable  only  before  him-  "some  other  judicial  officer."  120/916 
self,  but  warrant  issued  by  him  must        (6)  (48  S.  E.  383). 

§  908.  (§  887.)  Officer  may  require  bond  to  prosecute.  The  officer 
issuing  a  warrant  upon  any  sufficient  grounds  of  suspicion  may  require  the 
applicant  first  to  file  a  bond,  with  sufficient  sureties,  to  prosecute  the  suit 
in  the  event  of  a  committal. 

§  909.  (§  888.)  Issued  in  any  county,  and  executed  without  back- 
ing.    A  warrant  may  be  issued  in  any  county,  though  the  crime  was  com- 
mitted in  another;  and   a  warrant  once  issued  may  be  executed   in  any- 
county,   without  being  backed  or  endorsed  by  a  judicial  officer  upon  its 
being  carried  from  one  county  to  the  other. 

Acts  1865-6,  p.  39. 

Court  of  inquiry  cannot  be  held  by  mag-  for  crime  committed  in  another 
istrate   who   issues   warrant   of  arrest       county.     139/733  (2)  (78  S.  E.  125). 

i 

§  910.  (§  889.)  Arrests  for  cruelty.  Upon  complaint  on  oath  or 
affirmation,  to  any  magistrate  authorized  by  law  to  issue  warrants  in  crim- 
inal cases,  that  the  affiant  has  just  and  reasonable  cause  to  suspect  that) 
any  of  the  provisions  of  law  for  the  prevention  of  cruelty  to  animals  are 
being  violated,  or  are  about  to  be  violated,  in  any  particular  building  or 
place,  such  magistrate  shall  immediately  issue  and  deliver  a  warrant  to 
any  one  authorized  by  law  to  make  arrests  in  criminal  cases,  authorizing 
and  requiring  him  to  enter  and  search  such  building  or  place  and  to  arrest 
any  person  there  present,  found  violating  any  of  said  laws;  and  to  bring 
such  person  before  the  nearest  or  most  accessible  magistrate  of  competent 
jurisdiction,  to  be  dealt  with  according  to  law. 

Acts  1878-9,  p.  1*3. 

§  753. 
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ARTICLE  2. 
Arrest. 

§  911.  (§  890.)  Privilege  of  electors.  Electors  shall  in  all  cases,  ex- 
cept for  treason,  felony,  larceny,  and  breach  of  the  peace,  be  privileged 
from  arrest  during  their  attendance  on  elections,  and  in  going  to  and  re- 
turning from  the  same. 

Const.,  Art.  2,  §  3,  par.  1  (§  6405,  C.  C). 

Breach  of  the  peace,  definition  of,  not  quest  to  explain  meaning  of  the 
required  in  charge,  in  absence  of  re-       phrase.    7  App.  541  (2)  (67  S.  E.  221). 

§  912.  (§  891.)  Privilege  of  members  of  the  legislature.  The  mem- 
bers of  both  houses  shall  be  free  irom  arrest  during  their  attendance  on 
the  General  Assembly,  and  in  going  thereto  or  returning  therefrom,  except? 
for  treason,  felony,  larceny,  or  breach  of  the  peace. 

Const,  Art.  3,  §  7,  par.  3  (§  6432,  C.  C). 

§  913.  (§  892.)  Privilege  of  militiamen.  The  members  of  the  volun- 
teer forces  shall,  in  all  cases,  except  treason,  felony,  or  breach  of  the 
peace,  be  privileged  from  arrest  during  their  attendance  at  drills,  parades, 
meetings,  encampments,  and  the  election  of  officers,  and  during  the  per- 
formance of  any  public  duty  as  such  members,  and  in  going  to  and  return- 
ing from  the  same. 

Acts  1884-5,  p.  83. 

§  914.  (§  893.)  What  constitutes  an  arrest.  An  actual  touching 
with  the  hand  is  not  essential  to  constitute  a  valid  arrest.  If  the  defend- 
ant voluntarily  submits  to  be  considered  under  arrest,  or  yields  on  condi- 
tion of  being  allowed  his  freedom  of  locomotion,  under  the  discretion  of 
the  officer,  the  arrest  is  complete. 

§  107. 

Notifying  accused  that  he  had  warrant  him  before  magistrate  next  morning, 
for  his  arrest,  spending  the  night  at  sufficient  facts  to  show  arrest  by  offi- 
the  hoflle  of  the  accused  and  taking       cer   who   had   valid   warrant.     20/369. 

§  915.  (§  894.)  Breaking  open  doors.  In  order  to  arrest  under  a  war- 
rant charging  a  crime,  the  officer  may  break  open  the  door  of  any  house  where 
the  offender  is  concealed. 

§  916.  (§  895.)  Arrest  and  posse.  Every  officer  is  bound  to  execute 
the  penal  warrants  placed  in  his  hands,  and  to  that  end  he  may  summon  to 
his  assistance,  either  in  writing  or  verbally,  any  of  the  citizens  of  the  neigh- 
borhood or  county.  As  the  posse  of  such  officer,  their  acts  shall  be  subject 
to  the  same  protection  and  consequences  as  official  acts. 
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City  court  of  Dublin,  sheriff  of,  ap- 
pointed under  act  creating  court,  may 
execute  its  own  processes,  but  not 
processes  of  other  courts.  113/1068 
(39  S.  E.  313). 

Delegate  authority,  attempt  by  officer 
to,  distinguished  from  summoning  one 
in  his  aid.    93/85  (18  S.  E.  1018). 

Notice  of  authority,  one  orally  sum- 
moned to  assist  officer  in  making  ar- 
rest should  give,  and  if  he  has  not 
the  warrant,  should  inform  the  ac- 
cused that  it  has  been  issued  and 
where  it  is;  without  such  notice,  re- 
sistance not  justified  if  accused  ac- 
tually     knows      or      has     reasonable 

§  917.  (§  896.)  Arrest  without  watrant.  An  arrest  may  be  made  for 
a  crime  by  an  officer,  either  under  a  warrant,  or  without  a  warrant  if  the 
offense  is  committed  in  his  presence,  or  the  offender  is  endeavoring  to  escape, 
or  for  other  cause  there  is  likely  to  be  a  failure  of  justice  for  want  of  an 
officer  to  issue  a  warrant. 


grounds  to  believe  that  he  is  charged 
with  a  felony,  that  warrant  has  is- 
sued and  arrest  is  probably  in  exe- 
cution of  such  warrant.  93/77  (18  S. 
E.  1018);  85/718  (11  &  E.  1035). 

Protection,  one  summoned  in  aid  of  of- 
ficer, entitled  to,  as  though  he  were 
the  officer,  and  he  need  not  act  in  the 
actual  presence  of  the  latter.  93/77 
(18  S.  E.  1018). 

iRefusal  by  officer  to  execute  warrant  is 
indictable,  and  any  person  interfering 
with  *uch  officer  while  attempting  to 
execute  warrant  is  likewise  indictable. 
120/916  (13)   (48  S.  E.  383). 


Cited.     12  App.  779,  780  (78  S.  E.  482). 

Abusive  language:  See  Municipal  offi- 
cers, Resistance. 

Bail,  in  person  or  by  agent,  may  law- 
fully recapture  his  principal.  Without 
proof  of  authority,  son  of  bail  cannot 
empower  third  person  to  make  such 
arrest.     121/594   (1,  2)    (49  S.   E.  716). 

Bond:  To  authorize  re-arrest  of  de- 
fendant for  same  offense,  when  he  has 
given  his  personal  bond  for  appear- 
ance to  stand  preliminary  trial,  for- 
feiture of  bond  must  be  duly  declared 
and  another  warrant  issued.  2  App. 
686   (2)    (58  S.   E.  1122). 

Charge,  in  trial  for  pointing  weapon  at 
another,  omitting  to  define  unlawful 
arrest,  in  absence  of  request,  was  not 
reversible  error.  10  App.  38  (2)  (72 
S.  E.  520).  In  trial  for  murder,  charge 
making  case  turn  chiefly  on  right  and 
power  of  deceased  to  make  arrest,  ir- 
respective of  manner  in  which  power 
was  executed  and  of  failure  of  de- 
ceased to  respond  to  demand  for  his 
authority,  and  without  reference  to 
good  or  bad  faith  of  demand,  was  er- 
roneous. 93/77  (4)  (18  S.  E.  1018). 
Charge  that  "the  court  charges  you, 
gentlemen  of  the  jury,  that  the  law 
as  a  rule  does  not  look  with  favor 
upon  arrests  made  without  a  warrant," 
should  not  have  been  given.  Where 
the  law  permits  an  arrest  without  a 


warrant,  such  a  rule  does  not  apply; 
where  it  does  not  permit  an  arrest 
without  a  warrant,  such  an  arrest  is 
illegal.  137/129,  131  (5-c)  (72  S.  E. 
948).     See  Convict,  Resistance. 

City  court,  where  sheriff  of,  could  not 
lawfully  execute  processes  issued  from 
other  courts  or  by  judicial  officers 
other  than  judge  of  city  court  in  ques- 
tion, accusation  against  defendant  for 
obstructing  legal  process  by  resisting 
arrest  by  such  sheriff  under  warrant 
issued  by  justice  of  peace,  cannot 
stand.     113/1068   (39  S.   E.  313). 

Contents  of  warrant,  highest  evidence 
of,  is  warrant  itself.  But  where  de- 
fendant is  charged  with  assaulting  of- 
ficer who  was  attempting  to  arrest 
him,  and  witnesses  for  State,  without 
objection,  testify,  and  defendant  ad- 
mits that  officer  had  warrant,  and  no 
question  as  to  its  sufficiency  or  legal- 
ity is  made  upon  the  trial,  this  is  suffi- 
cient to  authorize  instruction  to  jury 
based  upon  theory  that  officer  was 
attempting  to  make  arrest  under  a 
warrant.  3  App.  448  (60  S.  E.  112). 
Proof  that  arrest  was  legal  is  not 
made  by  statement  of  witness  that  ar- 
rest was  made  under  warrant.  2  App. 
148   (1)    (58  S.   E.  393). 

Convict  who  has  escaped  may  be  re- 
captured by  any  peace  officer  without 
warrant,    and   if   convict    slays    officer 
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to  prevent  capture,  crime  is  murder. 
Charge  that  presumption  of  malice 
arose  upon  proof  of  unprovoked  kill- 
ing was  not  open  to  objection  that  it 
excluded  from  jury  consideration  of 
evidence  introduced  by  State  tending 
to  show  that  homicide  was  to  prevent 
capture  of  escaped  convict  without 
warrant,  which  would  reduce  offense 
to  manslaughter.  121/173  (1,  3)  (48 
S.  E.  962). 

Dc  facto  officers  of  town,  holding  over 
by  reason  of  failure  to  hold  annual 
charter  election,  are  under  same  pro- 
tection of  law  in  exercise  of  their 
functions  as  if  they  had  been  duly  re- 
elected. 89/446  (1)  (15  S.  E.  533). 
De  facto  marshal  of  municipal  corpo- 
ration is  authorized  to  make  arrest. 
121/580  (1)   (49  S.  E.  708). 

Deputized  persons:  See  Municipal  of- 
ficers, Posse,  Possession,  Private  citi- 
zen. 

Escape:  Officer  has  no  right  to  shoot 
one  whom  he  is  attempting  to  arrest 
for  violation  of  municipal  ordinance, 
in  order  to  prevent  escape,  even  though 
the  offender  cannot  be  taken  other- 
wise. 5  App.  166  (2)  (62  S.  E.  716). 
Right  to  arrest,  without  warrant,  sus- 
pected person  apparently  about  to  es- 
cape is  broader  in  felony  than  in  mis- 
demeanor cases.  4  App.  649,  652  (62 
S.  E.  99).  Policemen  ought  to  assist 
each  other  in  arrests,  and  when  one 
hails  another  to  stop  man  running  to 
bridge  which  carries  him  into  another 
jurisdiction,  it  is  duty  of  that  other  to 
seize  and  arrest  fugitive,  and  attempt 
to  stab  policeman  with  knife  con- 
stituted assault  with  intent  to  murder. 
75/842  (1).  Policeman  hearing  shot 
at  night  and  discovering  man  running 
from  direction  of  shot,  has  right  to 
arrest  him,  and  if  officer  is  shot  in  the 
attempt,  offense  is  murder.  114/6  (39 
S.  E.  877).  Charge  that  policeman 
may  arrest  without  warrant  for  viola- 
tion of  ordinances,  or  for  crime,  in  or- 
der to  prevent  escape,  is  not  error.  In 
such  case,  attempt  to  kill  policeman 
is  assault  with  intent  to  murder, 
though  no  malice  toward  policeman  is 
proved  other  than  use  of  weapon  likely 
to  produce  death.  75/842  (2).  On 
trial  of  constable  for  murder,  it  was 
error  to  charge  that  attempted  arrest 
by  constable,  without  physical  posses- 


sion of  warrant,  was  an  unlawful  act, 
where  undisputed  facts  showed  that 
sheriff  had  warrant  for  deceased  and 
exhibited  it  to  constable  and  instructed 
him  to  make  arrest,  and  constable  ar- 
rested deceased,  and  deceased  escaped, 
and,  when  constable  attempted  to  re- 
arrest him,  "endeavored  to  escape."  7 
App.  660  (2)  (67  S.  E.  842).  See  Con- 
vict, Flight,  Fugitive,  Municipal  offi- 
cers, Suspicion. 

Evidence  obtained  by  search  of  person 
under  arrest:  See  catchword  Search, 
under  §  1037  (3). 

False  imprisonment:     See  Tort. 

Flight:  If  person  attempts  to  avoid  il- 
legal arrest  by  flight,  and  is  shot  at 
by  officer,  he  may  shoot  the  officer, 
if  it  reasonably  appears  to  be  neces- 
sary, either  to  prevent  illegal  arrest, 
to  save  his  life,  or  to  prevent  himself 
from  serious  bodily  injury.  5  App.  166 
(3)  (62  S.  E.  716).  Not  error  to 
charge  that  officer  has  no  right  to 
follow  up  one  whom  he  seeks  to  ar- 
rest, and  attempt  to  shoot  or  kill  him, 
if  no  effort  is  being  made  to  resist  ar- 
rest, but  only  attempt  to  avoid  it  by 
flight.  7  App.  541  (5)  (67  S.  E.  221). 
See  Municipal  officers,  Notice,  Time. 

Fugitive  from  justice,  accused  of  felony 
and  knowing  he  is  liable  to  be  arrested, 
may  nevertheless  resist  with  force  an 
unlawful  attempt  to  commit  a  crime 
upon  him,  whether  attempt  is  made 
by  officer  with  warrant,  or  by  private 
citizen  under  circumstances  author- 
izing him  to  make  arrest.  It  is  one 
thing  to  resist  lawful  arrest,  and 
quite  a  different  thing  to  resist  assault 
or  other  crime  upon  person  of  party 
liable  to  be  arrested.  Court  should 
have  charged  these  principles.  99/25 
(4-6)  (25  S.  E.  614).  In  prosecution 
for  homicide  of  arresting  officer,  evi- 
dence which  tends  to  show  that  pur- 
pose of  deceased  was  to  effect  arrest, 
and  that  slayer  was  a  fugitive  from 
justice,  is  competent.  Officer  may  ar- 
rest escaped  felon  without  warrant, 
and  if  he  slay  the  officer,  without  no- 
tice of  his  official  character,  solely  to 
prevent  arrest,  crime  is  murder. 
129/770  (1,  7)   (59  S.  E.  792). 

Gaming:    See  Presence. 

Information:  See  Search,  Time. 

Lawful  officer:  Whether  one  who  ar- 
rested a  person  accused  of  the  crime 
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of  gaming  was  a  lawful  officer  or 
not,  or  whether  the  arrest  was  legal  or 
illegal,  will  not  furnish  any  ground  for 
acquitting  the  accused  when  brought 
to  trial  for  such  offense.  Special  pleas 
setting  up  such  matters  as  grounds 
for  acquittal  were  properly  stricken, 
the  defendant  being  accorded  all  of 
the  rights  of  defense  to  which  he  was 
entitled  under  the  plea  of  not  guilty. 
126/84  (9)  (54  S.  E.  931). 

Liquor:    See  Presence. 

Military  parade,  policeman  may  arrest 
one  without  warrant  for  disturbance 
of,  if  offense  is  committed  in  police- 
man's presence;  but  to  justify  his  act 
he  must  show  parade  was  authorized. 
99/16   (26  S.   E.  742). 

Motive  of  officer  in  making  arrest  has 
nothing  to  do  with  legality  of  arrest, 
right  to  resist  use  of  excessive  force, 
or  extent  of  right  to  resist.  120/580 
(5)  (49  S.  E.  708).  Where  member  of 
posse  of  arresting  officer  was  on  trial 
for  murder,  and  evidence  warranted 
it,  not  error  to  charge  that  jury  should 
consider  circumstances  tending  to 
throw  light  on  motives  and  conduct 
of  officer,  and  if  officer  had  unlawful 
design  to  do  deceased  an  injury  and 
his  associates  shared  in  it,  each  would 
be  accountable  for  motives  actuating 
them  as  a  body.  109/485  (3)  (34  S.  E. 
1030). 

Municipal  officers,  section  applicable  to; 
but  where  not  shown  that  person 
sought  to  be  arrested  had  violated  or- 
dinance other  than  by  proof  of  ver- 
bal complaint  made  to  officer  that 
such  person  had  created  disturbance, 
and  he  eluded  officer  to  prevent  il- 
legal arrest,  this  is  not  such  effort  to 
escape  as  would  justify  his  arrest 
without  warrant.  Ordinances  of  town, 
defining  disorderly  conduct  and  pre* 
scribing  duties  of  marshal,  were  rele- 
vant as  showing  authority  of  marshal 
to  make  arrests  for  misconduct  such 
as  that  which  he  was  informed  de- 
fendant was  guilty  of.  124/297  (1,  3) 
(52  S.  E.  283).  Fact  that  city  charter 
contains  no  provision  for  issuance  of 
warrants  for  violation  of  municipal 
ordinances  is  not  relevant  in  deter- 
mining legality  of  arrest  for  such  vio- 
lation. Legality  of  arrest  is  to  be  de- 
termined by  provisions  of  this  sec- 
tion,    which    "is  applicable     alike     to 


State  and  municipal  arresting  offi- 
cers." 3  App.  146  (2)  (59  S.  E.  435). 
Municipal  peace  officer  has  right, 
within  jurisdiction  of  municipality,  to 
arrest  without  warrant  one  who  has 
violated  ordinance  in  his  presence,  or 
who  is  endeavoring  to  escape.  6  App. 
332  (1)  (64  S.  E.  1001).  .  City  charter 
authorizing  policeman  to  arrest  for 
State  offenses,  with  or  without  war- 
rant, construed  to  authorize  such  ar- 
rest only  where  permissible  under 
general  law.  9  App.  672  (5)  (72  S. 
E.  51).  Act  incorporating  city,  and 
ordinance  passed  in  pursuance  thereof, 
authorizing  arrest  and  detention  of 
violators  of  ordinances,  without  war- 
rant, were  not  unconstitutional. 
46/80  (1).  Policeman  or  watchman 
under  city  ordinances,  is  as  much 
under  protection  of  law  in  making  ar- 
rest as  any  public  officer.  30/426  (l). 
Marshal  of  town  may  arrest  disor- 
derly persons,  and  may  deputize  or 
call  to  his  assistance  any  citizen.  Any 
use  of  violence  in  resistance  of  arrest 
is  unlawful.  If  such  persons  act  in 
concert,  and  one  of  them  attempts  to 
kill  marshal  or  his  assistant  by  using 
weapon  likely  to  produce  death,  all 
may  be  guilty  as  principals  of  assault 
with  intent  to  murder.  89/446  (2)  (15 
S.  E.  533).  Act  to  extend  police  juris- 
diction over  territory  adjacent  to  city, 
being  unconstitutional,  policeman  had 
no  more  power  than  any  private  per- 
son to  make  arrest  in  such  territory, 
and  no  power  whatever  to  arrest  for 
use  of  abusive  language  addressed  to 
policeman  himself.  90/326  (17  S.  E. 
96).  A  police  officer  may  make  ar- 
rest without  warrant  for  crime  com- 
mitted in  his  presence,  or  if  offender 
is  endeavoring  to  escape,  or  for  other 
cause  there  is  likely  to  be  a  failure  of 
justice  for  want  of  officer  to  issue 
warrant.  But  there  must  be  an  of- 
fense committed  by  party  arrested, 
64/125  (1).  Town  marshal  cannot, 
without  warrant,  arrest  offender,  un- 
less offense  is  committed  in  his  pres- 
ence, or  offender  is  attempting  to  es- 
cape, or  there  is  likely  to  be  failure 
of  justice  for  want  of  officer  to  issue 
warrant.  12  App.  17  (7)  (76  S.  E.  794). 
See  De  facto  officers,  Escape,  Offense, 
Posse,  Time. 
Notice:  When   officer,  without  warrant, 
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attempts  to  arrest  for  alleged  misde- 
meanor, and  person  sought  to  be  ar- 
rested has  no  notice  that  attempt  to 
arrest  is  being  made  by  lawful  author- 
ity, he  has  right  to  resist,  and  ar- 
rest, if  made,  is  illegal.  118/860  (2) 
(45  S.  E.  698).  One  other  than  known 
officer  who  makes  arrest  for  felony 
without  having  warrant  in  his  posses- 
sion, ought  to  make  it  known  on  de- 
mand that  warrant  exists,  where  it  is, 
and  that  he  claims  to  be  acting  under 
it  or  by  command  of  officer  who  has  it 
in  possession:  but  omission  to  do  so 
will  not  justify  party  arrested,  in  re- 
sisting arrest  if  he  knows  or  on  rea- 
sonable grounds  believes  that  he  is 
charged  with  felony,  that  warrant  is 
out  for  his  arrest,  and  that  arrest  at- 
tempted is  in  consequence  of  the  war- 
rant. 93/77  (3)  (18  S.  E.  1018).  In 
absence  of  notice  to  defendant  that 
person  pursuing  him  was  an  officer  or 
had  a  warrant  for  his  arrest,  verdict 
finding  him  guilty  of  assault  with  in- 
tent to  murder  by  shooting  at  officer 
was  unauthorized.  79/767  (4  S.  E. 
318).  One  who,  on  seeing  officer  ap- 
proach, takes  to  flight,  has  no  right 
to  express  information  that  purpose 
of  officer  is  to  arrest  him.  91/204  (4) 
(18  S.  E.  305). 

Offense  must  have  been  committed  by 
party  arrested.  Where  police  officer, 
without  warrant,  arrested  a  man  who 
was  guilty  of  no  offense,  and  in  pre- 
venting escape  struck  and  killed  pris- 
oner, these  facts  would  at  least 
warrant  verdict  of  involuntary  man- 
slaughter in  the  commission  of  an  un- 
lawful act.     64/125  (2). 

Opportunity  to  obtain  warrant:  See 
Time. 

Past  violation:     See  Time. 

Posse,  persons  occupy  position  of,  who 
are  orally  "deputized"  by  sheriff  to 
assist  him  in  making  arrest  for  felony. 
Member  of  such  posse  has  same  pro- 
tection as  sheriff,  though  he  is  not  in 
sheriffs  immediate  presence,  but  is  in 
same  neighborhood  and  acting  in 
concert  with  sheriff  and  under  his  or- 
ders. 93/77  (1,  2)  (18  S.  E.  1018). 
Officer  with  warrant  from  another 
county  may  summon  police  as  posse 
to  assist  him  in  arresting  person 
charged,  even  beyond  limits  of  city, 
and  if  in  opposing  arrest,  defendant, 


in  use  of  weapon  likely  to  produce 
death,  stabs  one  of  posse,  he  may  be 
guilty  of  assault  with  intent  *o  mur- 
der. 66/755  (1).  Where  member  of 
posse  of  constable  was  on  trial  for 
killing  person  who  was  resisting  ar- 
rest, he  could  defend  by  showing  that 
he  acted  under  reasonable  fears  that 
it  was  purpose  of  deceased  to  perpe- 
trate a  felony  upon  the  constable. 
72/85.    See  Motive. 

Possession  of  warrant  must  be  had  by 
officer,  or  another  in  neighborhood 
with  whom  he  is  acting  in  concert, 
where  circumstances  are  such  that 
lawful  arrest  cannot  be  made  except 
under  warrant.  Warrant  is  not  in 
possession  of  officer  when  it  is  in  his 
house  some  distance  from  scene  of 
arrest.  121/163  (3)  (48  S.  E.  910). 
Officer  may  deputize  another  person  to 
serve  process  within  his  presence,  and 
the  arrest  will  be  legal  if  made  in 
presence  of  officer  to  whom  warrant 
is  directed,  although  latter  may  be  in 
possession  of  warrant  itself,  and  al- 
though party  making  arrest  would 
not  be  ordinarily  authorized  to  exe- 
cute the  warrant.  8  App.  77  (1)  (68 
S.  E.  614).  See  Notice,  Private  citi- 
zen. 

Postal  card:    See  Tort. 

Presence  of  officer,  offense  is  commit- 
ted in,  when  senses  of  officer  give  him 
knowledge  that  offense  is  being  com- 
mitted. 92/53,  63  (17  S.  E.  613).  Of- 
ficer may  arrest  without  warrant  for 
wife-beating,  if  he  arrives  at  scene 
during  progress  of  or  immediately 
after  beating,  he  being  attracted  there- 
to by  noise  of  the  disturbance  or  the 
outcry  of  the  woman.  92/53  (4)  (17 
S.  E.  613).  If  defendant  was  creating 
breach  of  peace  in  policeman's  pres- 
ence, he  would  have  the  right  to  make 
arrest  without  warrant,  whether  he 
heard  cursing  or  not.  The  crime  was 
being  committed  in  his  presence, 
whether  he  knew  the  full  extent  of  it 
or  not.  10  App.  36,  37  (72  S.  E.  527). 
Words,  "in  his  presence,"  in  this  sec- 
tion, and,  "within  his  immediate 
knowledge,"  in  section  921,  are  syn- 
onymous. 9  App.  672  (4)  (72  S.  E.  51). 
Officer  who  discovers  person  keeping 
liquor  at  place  of  business,  may  ar- 
rest him  without  warrant,  and  may 
seize   liquor   for   purpose   of  using   it 
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as  evidence.  4  App.  859  (2)  (62  S.  E. 
574);  see  3  App.  326  (59  S.  E.  934). 
Where  officers  see  gambling  in  house 
it  is  their  duty  to  enter  house  and  ar- 
rest gamblers  without  warrant. 
124/28  (2)  (52  S.  E.  78).  See  Military 
parade,  Municipal  officers,  Search, 
Time. 

Private  citizen  who  joins  in  felonious 
attempt  by  officer  to  make  illegal  ar- 
rest occupies  no  better  position  than 
officer  himself.  5  App.  166  (4)  (62 
S.  E.  716).  Unless  properly  deputized, 
private  citizen  cannot  justify  arrest 
merely  because  he  has  in  his  posses- 
sion warrant  for  person  sought  to  be 
taken.  121/594  (3)  (49  S.  E.  716).  On 
trial  of  one  for  homicide  of  private 
person  who,  without  warrant,  was  at- 
tempting to  arrest  for  misdemeanor 
two  days  after  its  commission,  error 
to  charge  law  as  to  officer's  right  to 
arrest  without  warrant  and  that  pri- 
vate person  may  do  so  to  prevent  fail- 
ure of  justice.  109/518  (1)  (35  S.  E. 
105).     See  §  921. 

Railroad  company  is  under  no  duty  to 
inquire  into  legality  of  arrest  of  pas- 
senger by  officers  of  law.  Where 
such  arrest  is  illegal,  company  having 
no  notice  of  that  fact  is  not  liable  to 
passenger  for  failure  to  interfere  and 
prevent  arrest,  or  for  stopping  train 
to  allow  officers  to  remove  prisoner. 
Company  is  under  no  duty  to  see  that 
officers  use  only  such  fofce  as  is  nec- 
essary to  make  arrest.  117/63  (43  S. 
E.  430).  See  §  2714,  Civil  Code,  catch- 
word Arrest. 

Rearrest:    See  Bond,  Escape. 

Resistance:  Every  person  has  right  to 
resist  illegal  arrest,  whether  attempted 
by  officer  or  by  private  individual,  and, 
in  resistance,  may  use  as  much  force 
as  is  necessary  for  the  purpose,  and 
no  more.  5  App.  166  (1)  (62  S.  E. 
716).  Citizen  being  unlawfully  ar- 
rested has  right  to  resist  with  force  pro- 
portioned to  that  being  used  in  de- 
taining him.  121/594  (6)  (49  S.  E. 
716).  And  if  in  so  doing  he  kills  offi- 
cer, he  is  guilty  of  no  offense,  o  App. 
821  (1)  (63  S.  E.  922).  Mere  fact  of 
unlawful  arrest  will  not  alone  author- 
ize killing  of  officer.  But  if,  in  prog- 
ress of  transaction,  officer  so  acts  as 
to  excite  in  person  sought  to  be  ar- 
rested reasonable  fears  that  felony  is 


about  to  be  committed  upon  him,  he 
may  protect  himself,  although  it  may 
be  necessary  to  slay  the  officer.  In 
cases  where  circumstances  are  not 
such  as  to  justify  killing  of  officer,  they 
may  be  sufficient  to  reduce  homicide 
from  murder  to  manslaughter.  137/842 
(3)  (74  S.  E.  759).  Where  officer  has 
legal  process,  or  offense  is  committed 
in  his  presence,  and  offender  refuses 
to  submit,  officer  has  right  to  use  such 
force  as  is  necessary  to  accomplish 
arrest.  Resistance  to  illegal  arrest  is 
not  violation  of  law,  provided  force 
used  does  not  exceed  what  is  neces- 
sary. Law  having  defined  legal  ar- 
rest, officer  acts  at  his  peril  if  he  vio- 
late it;*  and  assumption  by  person 
sought  to  be  arrested  that  arrest  is  un- 
lawful is  made  at  his  peril.  12  App.  17 
(6,  8,  9)  (76  S.  E.  794).  The  force  nec- 
essary to  overcome  a  prisoner  is  nec- 
essarily greater  than  that  required  in 
self-defense.  But  officer  can  use  only 
such  force  as  is  necessary  to  make  ar* 
rest  effectual,  and  cannot  punish  pris- 
oner for  insolence.  120/868  (2,  3)  (48 
S.  E.  340).  If  force  used  in  repelling 
unlawful  arrest  was  excessive,  such 
force  is  not  lawful  resistance,  but  an 
unlawful  attack.  121/594  (7)  (49  S. 
E.  716).  Resistance  to  arrest  may  be- 
gin in  use  of  words  which  import  de- 
fiance and  indicate  purpose  to  use 
violence  if  necessary,  words  being 
followed  up  by  use  of  violence  ter- 
minating in  officer's  death.  After  use 
of  such  words,  officer  may  employ 
force  necessary  to  accomplish  the  ar- 
rest. Where  defendant  knows  that 
by  submitting  he  could  terminate 
demonstration  of  force  on  part  of  of- 
ficer, case  is  not  one  in  which  he 
could  have  reasonable  grounds  to  be- 
lieve a  felony  was  intended  or  about 
to  be  committed  upon  him.  92/53  (5, 
6)  (17  S.  E.  613).  Generally  it  is  not 
murder  but  manslaughter,  to  kill  an 
officer  or  another  person  to  prevent  il- 
legal arrest.  Consequently,  shooting 
an  officer  without  killing  him,  if  done 
to  prevent  illegal  arrest,  is  prima  facie 
not  assault  with  intent  to  murder, 
but  statutory  crime  of  shooting  at 
another,  or  assault  and  battery.  If 
force  of  resistance  is  not  in  excess  of 
force  of  invasion,  and  is  used  solely 
for  purpose  of  prevention,  no  offense 
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is  committed.     3  App.  146   (1)    (59   S. 
E.  435);  91/206  (18  S.  E.  305).     Charge 
that  whe,n  officer  is  shot  and  killed  by 
one  whom  he  is  seeking  legally  to  ar- 
rest, in  legal  manner,  offense  is  mur- 
der   and    not    manslaughter,    was    not 
erroneous.     130/27   (.■)    (60  S.  E.  160). 
Offense  which  one  commits  who  fires 
gun  at  arresting  officer  attempting  il- 
legal   arrest,    and    misses    him,    when 
such  resistance  is  unnecessary,  Is  that 
of    unlawfully     shooting    at    another. 
124/297    (2)    (52   S.    E.   283).     Though 
arrest  should  be  illegal  or  search  un- 
authorized,    this     would     not    justify 
accused  in  shooting  officer,  not  to  pre- 
vent   arrest    or    search,    but  after  ar- 
rest had  been  made  and  search  volun- 
tarily      submitted      to.       30/426      (3). 
Where,    in    trial    for    murder,    defense 
was  lawful  resistance  to  felonious  at- 
tempt to  arrest  without  authority,  er- 
ror   to    charge,    without    qualification, 
that  party  had  no  right  to  kill  officer 
even  to  prevent  illegal  arrest.    In  such 
case    law    of     justifiable    homicide    in 
self-defense  was  not  alone  applicable. 
Court  should  have  charged  law  relat- 
ing to  right  to  resist  attempt  to  arrest 
illegally.     5  App.  821   (2,  3)    (63  S.  E. 
922).     If    defendant     began     unlawful 
arrest  with  intent  to  kill  if  necessary 
to  make  it  effectual,  and  by  show  of 
deadly  weapon  put  deceased  in   fears 
of  his  life,  and  latter  thereupon  fired, 
defendant  would  be  guilty  of  murder 
if  he  took  life  of  party  legally  resist- 
ing illegal  arrest.     121/594   (5)    (49  S. 
E.  716).     Not  error  to  charge  that  if 
arrest  could  have  been  made  without 
■  taking  life   of  party,  it  was   crime   to 
take  life.     109/485   (4)   (34  S.  E.  1030). 
If  unauthorized  person  seeks  to  make 
arrest,  but  does  nothing  to  put  other 
in  fear  or  apparent  danger  of  life,  and 
if  mere  assault  is  met  by  drawing  and 
firing     deadly    weapon     upon     person 
making  arrest,  latter  may  defend  him- 
self   against    excessive    and    unjustifi- 
able counter  assault.     121/594   (8)    (49 
S.   E.  716).     In  trial  of  defendant  for 
murder  of  marshal,  there  was  no  er- 
ror,  in   view   of   evidence,   in   refusing 
to  charge  that  deceased  had  no  right 
to  arrest  defendant.     Had  arrest  been 
lawful  and   conducted   in   lawful   man- 
ner, admitted  killing  would  have  been 
murder.     Verdict  of  manslaughter  im- 


plies that  jury  found  that  arrest  was 
originally     unlawful,     or    that    officer 
used  undue  violence  but  not  such  as 
to    justify    killing.      121/580    (2-4)    (49 
S.  E.  708).     Omission  to  charge  as  to 
involuntary  manslaughter  was  proper 
where  defendant,  in  order  to  prevent 
his  father's  arrest,  attempted  to  shoot 
the  officer,  and  the  officer  grasped  the 
gun,    which     was    discharged    in    the 
struggle    for    it,    and    the    father    was 
thereby  killed.     100/60  (25  S.  E.  918). 
No  error  in  refusing  to  charge  that  if 
at  time  deceased  was  shot  he  was  at- 
tempting    to     unlawfully    arrest     de- 
fendant, defendant  had  a  right  to  re- 
sist,  and  if  in   so   doing  he  shot   de- 
ceased  for  purpose   of   disabling   him 
and  not  to  kill  him,  and  he  died  after- 
wards as  a  result  of  wound,  then  de- 
fendant    was     guilty     of    involuntary 
manslaughter   in    commission    of   law- 
ful act  without  due  caution  or  circum- 
spection.    135/277   (4)    (69   S.   E.   184). 
To  slay  officer  to  avoid   being  taken 
into    custody,    knowing    that    his    ob- 
ject is  to  make  arrest  for  felony  com- 
mitted   several    months    previously,    is 
murder;    but    done    suddenly,    without 
knowledge    of    his   purpose    or  official 
character,    and    without  *  malice,    it  is 
manslaughter.      Belief     or    reasonable 
ground  for  belief  would  be  equivalent 
to   knowledge.     85/718    (1)    (11    S.    E. 
1035).       Although     warrart     be      not 
strictly  lawful,  or  if  it  express  not  the 
cause  particularly  enough,  yet,  if  mat- 
ter   be    within    jurisdiction    of   justice 
who  issued  it,  killing  of  officer  in  exe- 
cution  of  warrant  is   murder.     17/194 
(4).     What     happened     to    defendant 
after  he  had  committed  second  crime 
cannot  be   set   up  as  justification   for 
resisting    illegal    arrest    for    first    one. 
10    App.    36,    37    (72    S.   E.  527).     Sec 
Charge,     Convict,     Fugitive,     Motive, 
Municipal      officers,      Notice,      Posse, 
Time. 
Search:     Officer  has  no  authority,  with- 
out warrant,  either  upon  suspicion  or 
information  that  another  is  carrying  a 
concealed  weapon,  to  arrest  latter  and 
search  his  person  to  ascertain  whether 
he  is  violating  law.     Even  if  such  per- 
son is  so  violating  the  law,  offense  is 
not,  in  legal  contemplation,  committed 
in  presence  of  officer,  and  such  arrest, 
search,  and  seizure  are  unauthorized. 
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and  are,  within  meaning  of  Constitu- 
tion, unreasonable.  2  App.  29  (1)  (58 
S.  E.  390);  99/12  (1)  (25  S.  E.  608). 
Burden  devolves  upon  State  to  show 
that  evidence  obtained  by  search  was 
procured  after  legal  arrest.  Proof  that 
arrest  was  legal  is  not  made  by  state- 
ment of  witness  that  arrest  was  made 
under  warrant.  2  App.  148  (1)  (58 
S.  E.  393).  Evidence  obtained  by 
search:  See  catchword  Search,  under 
§  1037  (3). 

Suspicion,  officer  arresting  for  felony  on 
reasonable  grounds  of,  is  not  a  tres- 
passer. 30/426  (2);  93/77,  87  (18  S.  E. 
1018).  Where  defense  relied  on  for 
shooting  at  officer  is  that  arrest  was 
illegal,  any  fact,  circumstance,  or  in- 
formation on  which  officer  acted  is  ad- 
missible, not  as  proof  of  the  facts,  but 
as  evidence  that  officer,  in  making  ar- 
rest, did  so  on  reasonable  ground  of 
suspicion.  30/426  (6).  Upon  reason- 
able grounds  for  suspicion,  police  offi- 
cer may,  without  warrant,  arrest  sus- 
pected felon  apparently  attempting  to 
escape,  and,  after  arrest,  may  subject 
clothing  of  prisoner  to  reasonable 
search.  4  App.  649  (2)  (62  S.  E.  99). 
See  Escape,  Search. 

Kme  and  opportunity  being  afforded  to 
obtain  warrant  after  crime  committed, 
officer  cannot  arrest  for  misdemeanor 
on  information,  without  a  warrant. 
91/204,  205  (18  S.  E.  305).  Municipal 
peace  officer  in  whose  presence  or- 
dinance has  been  violated  cannot, 
without  a  warrant,  arrest  the  offender, 
when  he  has  had  time  and  opportu- 
nity since  offense  committed  to  pro- 
cure warrant  127/813  (5)  (56  S.  E. 
1017).  On  trial  of  accused  for  mur- 
der of  town  marshal  while  attempting 
to  arrest  accused  for  past  violation  of 
ordinance,  not  error  to  exclude  evi- 
dence that  on  day  of  homicide  mar- 
shal told  witness  accused,  by  agree- 
ment, was  to  come  to  town  on  that  day 
to  stand  trial.  Where  it  appeared 
marshal,  with  posse,  was  attempting 
arrest  without  warrant,  evidence  that 
accused  had  previously  violated  or- 
dinance in  presence  of  deceased  and  at 
that  time  was  armed  and  resisted  ar- 
rest, admissible.  127/813  (1,.  3)  (56 
S.  E.  1017).  Where  defendant  was  on 
trial  for  assault  with  intent  to  murder 
by  shooting  at  policeman  who  was  at- 


tempting to  arrest  him  without  a  war- 
rant, and  evidence  showed  that  police- 
man was  informed  that  defendant  had 
committed  a  crime  and  that  tfeis  was 
about  three  hours  after  crime  commit- 
ted, it  was  error  to  charge  that  if, 
upon  approach  of  officer,  defendant 
fled,  and  while  fleeing  fired  pistol  at 
pursuing  officer,  jury  would  be  au- 
thorized to  convict.  This  charge  as- 
sumes that  facts  constituted  probable 
cause  for  making  arrest  without  war- 
rant, whereas  this  was  question  for 
jury  to  determine  in  light  of  circum- 
stances, including  facilities  for  obtain- 
ing warrant.  91/204  (3)  (18  S.  E. 
305).  See  Private  citizen,  Tort 
Tort  is  committed  by  one  who  arrests 
or  imprisons  a  person  without  a  war- 
rant, unless  he  can  justify  under  some 
of  exceptions  in  which  arrest  and  im- 
prisonment without  warrant  are  per- 
mitted. Burden  of  proving  exception 
is  upon  person  making  arrest  or  in- 
flicting imprisonment.  If  authority 
for  arrest  is  shown,  arrest  is  presumed 
to  be  legal,  and  burden  is  upon  per- 
son asserting  contrary.  9  App.  672 
(3)  (72  S.  E.  51).  False  imprisonment 
for  policeman  to  arrest  without  war- 
rant, on  directions  on  postal  card 
from  sheriff  of  another  county,  when 
no  offense  committed  in  policeman's 
presence,  and  no  attempt  to  escape. 
114/354  (40  S.  E.  229).  Where  in  ac- 
tion of  false  imprisonment  plaintiff 
makes  out  prima  facie  case  of  unlaw- 
ful arrest  and  detention,  and  defend- 
ant defends  upon  ground  that  he  was 
officer  authorized  to  make  arrest,  and 
arrested  plaintiff,  for  alleged  misde- 
meanor, without  warrant,  because 
there  was  likely  to  be  a  failure  of  jus- 
tice for  want  of  an  officer  to  issue  a 
warrant,  burden  is  on  defendant  to 
establish  that  circumstances  were 
such  as  to  authorize  him  to  arrest 
plaintiff  without  a  warrant.  118/S60 
(1)  (45  S.  E.  698).  Officer  is  not  liable 
for  false  imprisonment  where,  by  mis- 
take, he  arrests  wrong  person  bearing 
same  name  as  that  in  warrant,  but  he 
is  liable  if  he  detains  such  person 
after  being  informed  of  his  mistake. 
126/484  (1)  (54  S.  E.  1022).  Where 
person  was  arrested  on  authority  of 
letter  from  sheriff  of  another  county, 
and  was  refused  bail,  and  imprisoned, 
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and  when  he  went  to  answer  charges 
there  was  no  charge  against  him, 
facts  made  case  of  false  imprisonment. 
73/660.  See  Railroad  company.  See 
§§  4447-4453,  Civil  Code,  and  notes. 
Voluntary  appearance  before  magistrate 
after  warrant  issued,  was  tantamount 
to  arrest,  and  where  magistrate  con- 
tinued case  and  allowed  defendant  to 
go  at  large  on  his  personal  recogni- 
zance, warrant  became  functus  officio, 
and  any  subsequent  arrest  thereunder 
was  illegal.  2  App.  686  (1)  (58  S.  E. 
1122). 


Warrant  generally  necessary  to  render 
arrest  legal,  whether  made  by  police- 
man or  other  public  officer.  Three 
exceptions  named.  7  App.  414  (1)  (66 
S.  E.  982);  2  App.  29  (2)  (58  S.  E. 
390);  91/204,  206  (18  S.  E.  305).  Tn 
prosecution  of  one  charged  with  hav- 
ing killed  officer  who  was  attempting 
to  execute  a  warrant,  warrant  appar- 
ently legal  on  its  face  is  admissible  in 
evidence  without  preliminary  proof  of 
prior  proceedings  attending  its  is- 
suance. 135/224  (1)  (69  S.  E.  171>. 
See  Contents,  Search. 


§  918.  (§  897.)  Selection  of  judge  to  try  the  cause.  The  arresting 
officer  shall  carry  the  prisoner  before  the  most  convenient  and  accessible  ju- 
dicial officer  authorized  to  hear  the  cause,  unless  the  prisoner  shall  desire 
otherwise;  in  which  case,  if  there  be  no  suspicion  of  improper  motive,  the 
arresting  officer  shall  carry  him  before  some  other  judicial  officer.  But  in  no 
case  has  a  prisoner  the  right  to  select  the  justice  before  whom  he  shall  be  tried. 

§   931. 


Magistrate  who  issues  warrant  cannot 
become  a  court  if  warrant  should  not 
be  returned  before  him.  Refusal  to 
surrender  to  arresting  officer,  upon 
warrant  lawfully  issued,   one  accused 


of  crime  cannot  be  dealt  with  as  con- 
tempt of  court  by  justice  of  peace  who 
has  done  nothing  more  than  issue  the 
warrant.  120/916  (7,  11)  (48  S.  E. 
383). 


§  919.  (§  898.)  Officer  may  make  arrest  in  any  county.  An  arresting 
officer  may  arrest  any  person  charged  with  crime,  under  a  warrant  issued  by 
a  judicial  officer,  in  any  county  of  the  State,  without  regard  to  the  residence 
of  said  arresting  officer;  and  it  is  his  duty  to  carry  the  accused,  with  the 
warrant  under  which  he  was  arrested,  to  the  county  in  which  the  offense  is 
alleged  to  have  been  committed,  for  examination  before  any  judicial  officer  of 
that  county. 

The  county  where  the  alleged  offense  is  committed  shall  pay  the  expenses 
of  the  arresting  officer  in  carrying  the  prisoner  to  the  county;  and  the  of- 
ficer may  hold  or  imprison  the  defendant  long  enough  to  enable  him  to  get 
ready  to  carry  the  prisoner  off. 

Acts    1865-6,   pp.   38,   39.      1895,   p.   34. 


Cited.  121/163,  164  (48  S.  E.  910); 
113/1068,  1070  (39  S.  E.  313). 

Bail  not  allowed  in  county  where  ar- 
rest made  on  warrant  from  another 
county.  139/122  (76  S.  E.  853);  94/206 
(1)#(21  S.  E.  463). 

Court  pf  inquiry  cannot  be  held  by  mag- 
istrate issuing  warrant  for  crime  done 
in  another  county.  139/733  (2)  (78  S. 
E.  125). 

Expenses  of  arresting  officer  in  carry- 
6  Ga  Code— 33 


ing  prisoner  to  county  where  offense 
committed  borne  by  such  county. 
115/767  (3)  (42  S.  E.  7i). 
Imprisonment  of  accused  until  informa- 
tion of  arrest  has  been  communicated 
to  officer  of  county  in  which  offense 
is  alleged  to  have  been  committed  and 
until  that  officer  can  reach  place  of 
detention  and  there  receive  prisoner 
from  officer  who  made  arrest,  is  il- 
legal.    94/206   (2)    (21  S.  E.  463). 
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§  920.  (§  899.)  Duty  of  officer  arresting.  Every  officer  arresting  under 
a  warrant  shall  exercise  reasonable  diligence  in  bringing  the  person  arrested 
before  the  person  authorized  to  examine,  commit,  or  receive  bail. 

Delay   in   carrying   person   arrested   be-  Imprison  before  commitment  trial,  offi- 

fore    committing   magistrate    will   not  cer    may,    but   should    not   do   so    ar- 

render    officer    liable    for    breach    of  bitrarily       and      without      reasonable 

duty  when  delay  is  occasioned  by  con-  cause.    6  App.  251  (1)  (64  S.  E.  699);  6 

duct  of  person  arrested.     126/484   (2)  App.  332  (2)   (64  S.  E.  1001). 
(54  S.  E.  1022). 

§  921.  (§  900.)  By  private  person.  A  private  person  may  arrest  an 
offender,  if  the  offense  is  committed  in  his  presence  or  within  his  immediate 
knowledge ;  and  if  the  offense  is  a  felony,  and  the  offender  is  escaping,  or  at- 
tempting to  escape,  a  private  person  may  arrest  him  upon  reasonable  and 
probable  grounds  of  suspicion. 

Felony  committed  in  presence  of  pri-  misdemeanor  two  days  after  its  com- 
vate  person,  it  is  his  duty  to  appre-  mission,  error  to  charg**  law  as  to 
hend  felon;  if  not  in  his  presence,  he  officer's  right  to  arrest  without  war- 
may  arrest  upon  reasonable  grounds  rant  and  that  private  person  may  do 
of  suspicion.  12/293.  Right  to  ar-  so  to  prevent  failure  of  justice, 
rest  escaping  felon  involves  different  109/518  (1)  (35  S.  E.  105). 
principle  from  mere  recaption  of  Presence  of  private  person,  where  fel- 
stolen  property.  136/658  (3)  (71  S.  ony  is  committed  in,  it  is  his  duty  to 
E.  1108).  Homicide  of  officer  by  es-  apprehend  felon.  12/293.  Words,  "in 
caped  felon,  without  notice  of  official  his  presence,"  in  section  917,  and, 
character,  solely  to  prevent  arrest,  is  "within  his  immediate  knowledge,"  in 
murder.  129/770  (7)  (59  S.  E.  792).  this  section,  are  synonymous.  9  App. 
Where  defendant  is  charged  with  raur-  672  (4)  (72  S.  E.  51).  See  Railroad 
der  for  killing  private  citizen  who  was  company. 

attempting   to   arrest   him    for   felony  Railroad  company,  where  officer  of,  ar- 

for  which  he  had  been  indicted  three  rests  one  standing  on   steps  of  mov- 

years  before,  and  where  circumstances  ing    train    under    circumstances    indi- 

show    that   defendant    must    have    ap-  eating  that  he  is  stealing  a  ride,  no  li- 

prehended  the  arrest  and  realized  the  ability     arises.      118/174     (1)     (45    S. 

intention  of  arresting  party,  verdict  of  E.  27). 

guilty  upheld.  87/50  (13  S.  E.  154).  Tort  to  arrest  or  imprison  without  war- 
Fugitive  from  justice  may  resist  with  rant,  unless  justified  by  some  excep- 
force  the  commission  of  a  crime  upon  tion,  and  burden  of  showing  excep- 
him  whether  by  officer  or  private  per-  tion  is  on  person  making  arrest;  if 
son.  99/25  (4)  (25  S.  E.  614).  authority  shown,  arrest  presumed  le- 
Misdemeanor,  in  attempting  to  make  ar-  gal  and  burden  on  person  asserting 
rest  for,  officer  without  warrant  oc-  contrary.  9  App.  672  (3)  (72  S  E.  51). 
cupies  no  better  position  than  private  Warrant:  Private  citizen,  unless  prop- 
person  would,  where  person  sought  to  erly  deputized,  cannot  justity  an  ar- 
be  arrested  has  no  notice  that  he  is  an  res'  merely  because  he  has  the  war- 
officer.  Attempt  to  arrest  may  be  rant  in  his  possession.  121/594  (3) 
resisted,  and  arrest,  if  made,  is  illegal.  (49  S.  E.  716).  Deputized  person 
118/860  (2)  (45  S.  E.  698).  In  trial  may  make  arrest  without  warrant  in 
for  homicide  of  private  person,  with-  presence  of  officer  who  has  warrant, 
out  warrant,  attempting  to  arrest  for  8  App.  77  (1)  (68  S.  E.  614). 

§  922.  (§  901.)  Duty  of  person  arresting.  In  every  case  of  an  arrest 
without  warrant,  the  person  arresting  shall,  without  delay,  convey  the  offender 
before  the  most  convenient  officer  authorized  to  receive  an  affidavit  and  issue 
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a  warrant.    And  no  such  imprisonment  shall  be  legal  beyond  a  reasonable  time 
allowed  for  this  purpose. 


Escaped   convict:     See   Police. 

Exigencies  of  case  may  authorize  im- 
prisonment temporarily  and  for  rea- 
sonable time.  6  App.  33a  (2)  (64  S. 
E.  1001),  251  (64  S.  E.  699). 

Fugitive  from  justice  from  another 
State,  arrested  by  private  person 
without  warrant,  must  be  carried  be- 
fore proper  officer  without  delay,  and 
his  detention  beyond  reasonable  time 
is  false  imprisonment.  63/513  (2). 
See  Police. 

Municipal  ordinance:  See  Police,  Rea- 
sonable time. 

Object  of  arrest  is  to  carry  prisoner  be- 
fore magistrate.  After  warrant  has 
been  issued  and  accused  placed  under 
arrest,  reasonable  time  will  be  allowed 
by  magistrate  for  making  investiga- 
tion and  procuring  evidence.  69/251 
(9-a).  Where  person  was  arrested  on 
authority  of  letter  from  sheriff  of  an- 
other county,  and  was  refused  bail, 
and  imprisoned,  and  when  he  went  to 
answer  charges  there  was  no  charge 
against  him,  facts  made  case  of  false 
imprisonment.  7  /660.  Though  arrest 
without  warrant  be  justifiable,  yet  to 
detain  prisoner  longer  than  reasona- 
ble time  for  suing  out  warrant,  then  to 
handcuff  him,  carry  him  out  of  county 
and  there  incarcerate  him  for  days, 
under  no  warrant  whatever,  is  false 
imprisonment,  and  $25  damages  is  no 
compensation  for  the  jury.  77/419 
(1)   (3  S.  E.  94). 

Officer:  It  is  duty  of  person  making 
arrest  to  convey  party  arrested  before 

§  923.  Arresting  officer  not  to  advise  dismissal  of  warrant.  No  ar- 
resting officer  shall  advise  or  encourage  the  dismissal  or  settlement  of  any 
criminal  warrant  placed  in  his  hands  for  execution,  either  before  or  after  an 
arrest  is  made  on  the  same ;  nor  shall  such  arresting  officer  procure  or  en- 
courage the  dismissal  or  settlement  of  such  warrants  by  threats,  duress,  in- 
timidation, promises,  or  any  other  artifice  or  means.  A  violation  of  this 
section  shall  be  a  misdemeanor. 

Acts   1897,   p.    98. 

§  924.  Shall  not  receive  costs  until  return  of  warrant.  No  arresting 
officer  Fhall  collect  or  receive  any  costs  or  other  charges  of  a  prosecutor  or 
defendant  in  a  case  made  on  a  State's  warrant,  or  of  any  one  acting  in  the 
interest  of  either  of  them,  until  the  warrant  is  returned  to  the  court  to  which 


officer  authorized  to  receive  affidavit 
and  issue  warrant.  This  duty  is  not 
discharged  by  delivering  him  to  po- 
lice officer,  who  has  no  authority  to 
take  affidavit  and  issue  warrant.  Im- 
prisonment under  such  arrest  would 
not  be  legal  beyond  reasonable  time 
to   procure   warrant.     69/251    (9). 

Police  arresting  one  on  suspicion  that 
he  is  escaped  convict,  should  carry 
him  before  magistrate  within  reasona- 
ble time  in  order  to  have  suspicion 
judicially  verified,  and  same  duty  is 
devolved  upon  station-house  keeper. 
Aliter,  if  arrest  be  for  violation  of  city 
ordinances.  If  person  arrested  is  es- 
caped convict,  he  cannot  recover  in 
action  for  such  arrest  and  false  im- 
prisonment, unless  detention  was 
protracted  unnecessarily  and  without 
reason;  but  officer  must  show  that 
prisoner  is  escaped  convict.  Oral  ev- 
idence of  officer  that  he  ascertained 
that  prisoner  was  escaped  convict  is 
insufficient  proof;  record  of  convic- 
tion and  sentence  is  higher  evidence. 
62/290. 

Reasonable  time,  what  constitutes,  is 
question  for  jury.  69/251  (9);  62/290 
(3).  Detention  of  one  who  had  vio- 
lated municipal  ordinance  until  next 
day  for  hearing  of  case  before  mayor, 
was  not  illegal.  46/80  (2).  Detention 
beyond  reasonable  time  not  only  il- 
legal, but  renders  entire  transaction, 
including  arrest,  trespass  ab  initio.  9 
App.  672  (6)   (72  S.  E.  51). 
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it  is  made  returnable:  Provided,  however,  nothing  in  this  or  the  preceding 
section  shall  be  construed  as  prohibiting  arresting  officers  from  receiving  from 
prosecutors  sums  of  money  sufficient  to  defray  their  expenses  in  going  beyond 
the  limits  of  the  bailiwick  of  such  arresting  officer  to  search  for  or  to  make 
the  arrest  of  the  offender.  A  violation  of  this  section  shall  be  a  misdemeanor. 
Acts   1897,    p.    98. 

§  925.  (§  902.)  Police  of  railroads.  The  conductors  of  a  train  carrying 
passengers  are  invested  with  all  the  powers,  duties,  and  responsibilities  of 
police  officers  while  on  duty  on  their  trains:  Provided,  nothing  herein  con- 
tained shall  affect  the  liability  of  any  railroad  company  for  the  acts  of  its 
employees.  When  a  passenger  is  guilty  of  disorderly  conduct,  or  uses  any 
obscene,  profane,  or  vulgar  language,  or  plays  any  game  of  cards  or  other 
game  of  chance  for  money  or  other  thing  of  value,  upon  any  passenger  train, 
the  conductor  of  the  train  may  stop  it  at  the  place  where  such  offense  is  com- 
mitted, or  at  the  next  stopping  place  of  the  train,  and  eject  the  passenger 
from  the  train,  using  only  such  force  as  may  be  necessary  to  accomplish  the 
removal;  and  the  conductor  may  command  the  assistance  of  the  employees 
of  the  company  and  of  the  passengers  on  the  train  to  assist  in  the  removal  ; 
and  the  conductor  may  cause  any  person  violating  the  provisions  of  this  sec- 
tion, or  the  laws  of  this  State,  to  be  detained  and  delivered  to  the  proper  au- 
thorities for  trial  as  soon  as  practicable. 

Acts  1880-1,  p.  138. 

§  927.     §§  2750,  2714,  C.  C. 


Arrest  of  passenger  made  by  officers  of 
law,  company  is  under  no  duty  to  in- 
quire into  legality  of  arrest.  Where 
such  arrest  is  illegal  but  company  has 
no  notice  of  that  fact,  company  not 
liable  to  passenger  for  failure  to  in- 
terfere with  officers  and  prevent  ar- 
rest, or  for  stopping  train  to  allow 
officers  to  remove  prisoner.  Com- 
pany is  under  no  duty  to  see  that  the 
officers  use  only  such  force  as  is  nec- 
essary to  make  arrest.  117/63  (43  S. 
E.  430).  See  §  2714,  Civil  Code,  catch- 
word Arrest 

Assault  and  battery  committed  by  con- 
ductor on  passenger,  road  not  liable 
if  passenger's  conduct  such  as  to  jus- 
tify conductor's  act;  if  conductor's  act 
not  justified  but  mitigated  by  pas-« 
senger's  conduct,  such  mitigation  in- 
ures to  company's  benefit;  but  if  pas- 
senger's words  and  conduct  were  such 
as  to  arouse  conductor's  anger  and  to 
tend  to  provoke  difficulty,  but  not 
such  as  to  justify  conductor,  com- 
pany would  not  be  freed  from  liability. 
135/741    (4)    (70  S.   E.  225),   reviewing 


and  modifying  former  decisions.  See 
§  2714,  Civil  Code,  catchword  Violence 
and  insult 

Colored  passenger  is  entitled  to  same 
protection  against  drunken  and  vio- 
lent men  as  white  passenger.  89/554 
(16  S.  E.  69). 

Ejection  of  passenger,  with  or  without 
ticket,  is  warranted  when  he  is  disor- 
derly or  uses  any  obscene,  profane,  or 
vulgar  language.  81/485  (l)  (8  S.  E. 
70).  See  §  2750,  Civil  Code,  and 
notes. 

Lunatics,  right  and  duty  of  carrier  with 
reference  to  transportation  of.  119/230 
(46  S.  E.  87). 

Mistake,  where  on  account  of,  wrong 
passenger  ejected,  carrier  nevertheless 
liable  for  the  tort;  good  faith  of  com- 
pany's servants  in  such  ejection,  avail- 
able only  to  defeat  punitive  damages. 

'  124/357  (2)  (52  S.  E.  427);  see  2  App. 
499  (2)   (58  S.  E.  899). 

Protection  must  be  afforded  by  conductor 
against  violence,  injury,  or  humilia- 
tion by  third  persons,  to  extent  of 
all  the  power  with  which  he  is  clothed 
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by  company  or  by  law,  and  his  fail- 
ure to  afford  it,  when  he  has  knowl- 
edge that  there  is  occasion  for  his  in- 
terference, will  subject  company  to 
damages.  126/814  (1)  (56  S.  E.  68); 
89/554  (16  S.  E.  69).  Police  power  is 
granted  to  better  enable  corporation 
to  protect  passengers,  but  burden  of 
exercising  extraordinary  diligence  in 
the  protection  is  not  diminished  by 
delegation  of  police  power.  2  App. 
499  (2)  (58  S.  E.  899);  see  124/357  (52 
S.  E.  427);  1  App.  833  (6)  (58  S. 
E.  88).  n 

Shooting  and  wounding  passenger, 
though  conductor  not  fully  excusable 
for,  company  not  liable  if  passenger 
defies  conductor  and  draws  pistol,  and 


after  being  expelled  still  uses  grossly 
insulting  language,  on  which  mutual 
combat  with  pistols  ensues.  81/485 
(2)  (8  S.  E.  70);  but  see  135/741  (4) 
(70  S.  E.  225). 

Steal  ride,  where  person  attempting  to, 
is  discovered  by  conductor,  latter  has 
right  to  require  such  person  to  come 
into  train  and  pay  his  fare,  and  is  not 

*  compelled  to  immediately  stop  train 
and  eject  him.  If  he  refuses  to  come 
in  and  makes  assault  upon  employees 
with  deadly  weapon,  conductor  and 
other  employees  are  authorized  to 
arm  themselves  with  such  weapons  as 
may  be  necessary  in  order  to  protect 
themselves  from  further  assaults. 
113/279  (2)   (38  S.  E.  844). 


§  926.  (§  903.)  Police  power  conferred  on  conductors,  etc.  The  con- 
ductors, motormen,  and  drivers  of  street  railroad  cars  are  invested  with  all  the 
powers,  duties,  and  responsibilities  of  police  officers  while  on  duty  on  their 
trains  or  cars,  and  while  on  duty  at  the  termini  of  their  lines:  Provided, 
nothing  herein  contained  shall  affect  the  liability  of  any  railroad  company  for 
the  acts  of  its  employees. 

Acts   1890-1,  p.  230. 

§  338.     §  2714,  C.  C. 

Opprobrious     language:      If    conductor       (1)  (71  S.  E.  759). 
strikes  one  passenger  and  knocks  him    Tort  of  conductor  in  wrongful  or  ille- 


against  another  passenger,  injuring 
latter,  it  is  no  defense  to  suit  against 
company  by  injured  passenger  that 
other  passenger  had  used  opprobrious 
language    to    conductor.      9    App.    497 


gal  discharge  of  his  duty,  either  as 
police  officer  or  as  servant,  carrier  not 
exempt  from  liability  for,  because  of 
police  power.  1  App.  833  (6)  (58  S. 
E.   88). 


§  927.  (§  904.)  Authority  to  eject  passengers,  etc.  When  a  passenger 
is  guilty  of  disorderly  conduct,  or  uses  any  obscene,  vulgar,  or  profane  lan- 
guage, or  plays  any  game  of  cards  or  other  game  of  chance  for  money  or 
other  thing  of  value,  or  is  guilty  cf  any  disorderly  or  improper  conduct  tend- 
ing to  cause  a  breach  of  the  peace,  said  conductors,  motormen,  and  drivers 
are  authorized  to  eject  him  from  the  cars,  using  only  such  force  as  may  be 
necessary  to  accomplish  the  removal,  and  they  may  command  the  assistance  of 
the  employees  of  the  company,  and  the  passengers  on  such  trains  or  cars,  to 
assist  in  the  removal,  and  they  may  cause  any  person  who  violates  the  pro- 
visions of  this  section,  or  who  commits  acts  in  violation  of  law,  to  be  detained 
and  delivered  to  the  proper  officers  for  trial  as  soon  as  practicable ;  and  said 
officers  are  authorized  to  exercise  the  police  powers  hereby  conferred,  at  the 
termini  also  of  their  lines,  while  on  duty  either  as  conductors,  motormen,  or 
drivers. 

§  925.     §  2750,  C.  C 
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§  928.  (§  905.)  Police  at  place  of  worship,  how  appointed.  The  jus- 
tices in  each  militia  district,  in  which  is  situated  an  incorporated  church  or 
camp  ground,  shall,  upon  application  in  writing  signed  by  the  trustees  or  mem- 
bers of  the  corporation  of  such  church,  or  camp  ground,  or  other  incorporate 
place  of  divine  worship,  appoint  three  or  more  suitable  persons  to  act  as  a 
police  for  such  place  of  public  worship,  whose  duty  it  shall  be  to  apprehend  all 
persons  disturbing  the  congregation  assembled  at  such  place  for  religious  wor- 
ship, or  otherwise  violating  the  laws,  and  immediately  carry  them  before  the 
nearest  justice,  who  shall  issue  a  warrant  for  said  persons,  and  proceed  to 
take  examination  in  such  cases  in  the  manner  prescribed  by  law. 

§  929.  Captains  of  steamboats  given  police  powers.  The  captains  of 
steamboats  engaged  in  carrying  passengers  in  this  State  are  invested  with  all 
the  powers,  duties,  and  responsibilities  of  police  officers,  while  on  duty  on  their 
boats,  and  while  on  duty  at  the  termini  of  their  lines:  Provided,  nothing 
herein  contained  shall  affect  the  liability  of  any  steamboat  owner  or  owners 
for  the  acts  of  its  employees. 

Acts  1905,  p.  113. 

§  930.  Duties  and  powers  enumerated.  When  a  passenger  is  guilty  of 
disorderly  conduct,  is  drunk,  or  uses  any  obscene,  vulgar,  or  profane  language, 
or  is  guilty  of  any  other  disorderly  or  improper  conduct  tending  to  cause  a 
breach  of  the  peace,  the  captain  of  such  steamboat  is  hereby  authorized  to 
arrest  such  passenger,  and  either  eject  him  at  the  first  point  at  which  said 
steamboat  lands,  using  only  such  force  as  may  be  necessary  to  accomplish  such 
removal,  and  said  officer  may  command  the  assistance  of  the  employees  of  the 
owner  of  the  steamboat  and  the  passengers  to  assist  in  such  removal,  or  he  may 
cause  any  person  who  violates  the  provisions  of  this  section,  or  who  commit 
acts  which  are  in  violation  of  the  laws  of  this  State,  to  be  detained,  and  deliv- 
ered to  the  proper  authorities  for  trial,  as  soon  as  practicable;  and  said  officer 
is  authorized  to  exercise  the  police  powers  hereby  conferred  at  the  termini  of 
his  lines  while  on  duty  as  such  captain. 


ARTICLE  3. 
Courts  of  Inquiry,  and  the  Proceedings  Therein. 

§  931.  (§  906.)  Who  may  hold.  Any  judge  of  the  superior  or  county 
couit,  or  justice,  or  city  or  town  officer,  who  may  be  ex-officio  justice  of  the 
peace,  may  hold  a  court  of  inquiry  to  examine  into  an  accusation  against  a 
person  legally  arrested  and  brought  before  him.  The  time  and  place  of  such 
inquiry  shall  be  determined  by  him. 

§§  918,  789. 
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Cited.     3  Fed.  117,  123.  rant    should    not    be   returned    before 

Contempt    of    court:      See    Justice    of  him.     Judicial    officer    cannot    punish 

peace.  for    contempt    unless    contempt    is    of 

Justice  of  peace,  under  Constitution,  has  court  over  which  he  presides.    Refusal 

civil  jurisdiction,  and  by  statute  is  au-  to  surrender  to  arresting  officer,  upon 

thorized  to  issue  warrants  and  to  hold  warrant,  one  accused  of  crime  cannot 

courts   of   inquiry.     Court   of   inquiry  be  dealt  with  as  contempt  of  court  by 

and   constitutional   court  are   separate  justice    who    has    done    nothing   more 

and  distinct  courts.     Cofcrt  of  inquiry  than  issue  the  warrant.    120/916  (48  S. 

does  not  come  into  existence  until  ac-  E.  383). 

cused  has  been  "legally  arrested  and  Sunday,  court  of  inquiry  cannot  be  be- 
brought  before"  magistrate  and  court  gun  and  held  on.  Warrants  may  is- 
organized  for  purpose  of  examining  sue  and  arrests  be  made,  but  trial  can- 
accusation.  Magistrate  who  issues  not  be  had  until  Monday.  62/449  (1). 
warrant  cannot  become  a  court  if  war- 

§  932.  (§  907.)  Other  associates.  The  officer  before  whom  the  accused 
is  brought  may  associate  with  him,  in  the  investigation,  one  or  more  justices; 
in  which  event  a  majority  shall  decide  all  questions.  If  there  are  only  two 
presiding,  the  original  justice  shall  determine  all  the  questions  where  the  court 
is  not  agreed. 

§  933.  (§  908.)  Time  granted  parties.  A  reasonable  time  shall  be  given 
to  the  defendant  or  prosecutor  for  the  preparation  of  his  case,  and  in  no  event 
shall  the  defendant  be  forced  to  trial  without  the  aid  of  counsel,  if  there  be  a 
reasonable  probability  of  his  securing  counsel  without  too  great  delay.  And 
where  the  cause  is  postponed  to  a  future  day  at  the  instance  of  either  party, 
*or  by  the  court,  it  shall  not  be  necessary  to  commit  the  defendant  to  jail  pend- 
ing the  hearing;  but  he  shall  have  the  right  to  give  bail  for  appearance  at  the 
hearing  before  said  court  of  inquiry,  if  the  offense  is  bailable  under  the  au- 
thority of  said  court. 

Acts  1865-6,  p.  236. 

Bastardy  warrant,  where  defendant  was       pear  before  justice  for  hearing,  bond 
arrested  under,  and  gave  bond  to  ap-       was  valid.     45/173. 

§  934.  (§  909.)  Attendance  of  witnesses.  A  court  of  inquiry  shall  have 
power  to  compel  the  attendance  of  all  witnesses  resident  within  the  county, 
after  notice  of  twenty-four  hours,  and  to  this  end  may  order  their  arrest. 

§  935.  (§  910.)  Evidence.  The  court  shall  hear  all  legal  evidence  sub- 
mitted by  either  party,  and  shall  always  permit  the  defendant  to  make  his  own 
statement  of  the  transaction  (not  under  oath)  if  he  desires  to  do  so.  The 
weight  to  be  given  to  such  statement  shall  be  entirely  in  the  discretion  and 
sound  judgment  of  the  court.  Whenever  such  statement  is  made,  it  shall  be 
the  duty  of  the  court  to  reduce  it  to  writing,  and  return  it  with  the  other  pa- 
pers to  the  proper  court  in  the  event  of  a  commitment. 

§    1036. 

Cited.     129/248,  250   (58  S.   E.  822).  to.     54/156. 

Examine  defendant  to  obtain  contradic-    Statement,  when   identified  and  proven, 
tory  statements,  justice   has  no  right       is  admissible  against  defendant  on  his 
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final  trial,  and  the  writing  is  the  best  has  been  lost  or  destroyed.    94/83  (21 

-  evidence     of     what     defendant     said.  S.    E.    125);    97/426     (24    S.    E.    165); 

54/156;    65/199;    94/83    (21    S.    E.    125).  134/530    (2)     (68    S.    E.    186);    54/158. 

The  presumption  is  that  the  magistrate  To  stand  as  a  part  of  the  magistrate's 

reduced     statement     to    writing,    and  report,  statement  must  be  taken  down 

parol   evidence   as   to  what  defendant  under     the     direction     of    the     court, 

said  is  inadmissible,  in  the  absence  of  45/73.      This    conviction     rests    upon 

proof  that  it  was   not  written   out  or  statement.     34/353. 

§  936.  (§  911.)  Abstract  of  evidence.  If  the  charge  be  of  a  felony,  the 
court  shall  cause  an  abstract  of  all  the  evidence  to  be  made  and  returned  as 
above. 

Cited.  130/791,  794  (61  S.  E.  849).  evidence  from,  admission  of  writing 
Detained  from  attending  court,  where  in  evidence,  in  trial  for  perjury,  not 
witness  for  State  is,  by  defendant,  his  cause  for  new  trial  where  accused  ad- 
testimony  taken  down  by  the  magis-  mitted  its  correctness.  109/526  (1) 
trate  may  be  read  on  the  trial.  19/402.  (35  S.  E.  141). 
Impeachment  of  evidence  not  result  be-  Motive  of  defendant  charged  with  mur- 
cause  witness  swore  differently  on  der  being  in  issue,  statements  of  de- 
former  investigation,  if  that  testimony  ceased  made  before  killing  implicating 
was  given  under  duress  and  impelled  defendant  in  commission  of  larceny, 
by  fear  for  her  life.  69/11  (22-b),  could  be  proved  by  parol,  though 
modified  89/527  (5)  (15  S.  E.  748).  made  in  giving  testimony  on  a  com- 
For  purpose  of  impeaching  witnesses,  mitting  trial,  in  which  substance  of 
their  testimony  on  committing  trial  testimony  was  reduced  to  writing, 
may  be  proved   as  well  by  one  who  69/11  (14). 

heard  it  as  by  the  notes  or  memoranda  Official  minute  of  witness'  testimony  is 

of   the    evidence   taken   by   the   court.  evidence  against  him,  after  magistrate § 

76/623  (2).  has  identified  it  as  original  and  sworn 

Memory,    where    magistrate    wrote    out  to  its  correctness.    59/738  (1). 

§  937.  (§  912.)  Rule  of  decision.  The  duty  of  the  court  of  inquiry  is 
simply  to  determine  whether  there  is  sufficient  reason  to  suspect  the  guilt  of 
the  accused,  to  require  him  to  appear  and  answer  before  the  court  competent 
to  try  him;  and  whenever  such  probable  cause  exists,  it  is  the  duty  of  the 
court  to  commit. 

Cited.     3  Fed.  124,  129.  give     judgment    against    prisoner    for 

Judgment  that  defendant  be  committed  costs,    other    than    costs    of    his    own 

or  give  bond,  cannot  be  corrected  by  witnesses,  and  such  illegality  may  be 

certiorari.      Illegal    for    magistrate    to  corrected  by  certiorari.     40/476. 

§  938.  (§  913.)  Committing  for  different  offense.  A  court  of  inquiry 
may  commit  for  a  different  offense  than  that  stated  in  the  warrant,  if  the  evi- 
dence requires  it. 

§  939.  (§  914.)  Commitment.  The  following  form,  or  one  in  substance 
the  same,  shall  be  deemed  a  sufficient  commitment: 

Georgia, County. 

A.  B.  having  been  arrested  on  a  warrant  for  the  offense  of and  brought 

before  me,  after  hearing  evidence  it  is  ordered  that  he  be  committed  for 
trial  for  the  offense  of  .    And  the  jailer  of  said  county  (or  any  other 
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• 

county,  if  necessary)  is  required  to  receive  and  safely  keep  him  until  dis- 
charged by  due  process  of  law. 

Witness  my  hand  and  seal,  this day  of ,  18 — . 

,  J.  P.  (Seal.) 

§  940.  (§  915.)  Binding  over  witnesses.  In  the  event  of  a  commit- 
ment, the  court,  in  its  discretion,  may  require  the  witnesses,  in  behalf  of  the 
State  or  others,  to  give  suitable  bonds  for  their  appearance  at  court,  with 
or  without  sureties,  as  the  circumstances  seem  to  demand. 

Imprison   witness,   judge   of   city   court  common   law;   power   should   be   cau- 
sey,* in  default  of  bail,  in  order  to  se-  tiously  exercised.     8  App.  463    (69  S. 
c^rre   his  attendance  at  trial   of  crim-  E.  582). 
inal  case;   power  probably  existed  at 

§  941.  (§  916.)  Names  of  State's  witnesses  to  be  endorsed  on  war- 
rant. Whenever  any  justice,  or  other  judicial  officer,  sitting  as  a  court  of 
inquiry,  shall  bind  over  a  defendant  to  appear  at  the  superior  court  to  an- 
swer any  charge,  it  shall  be  the  duty  of  such  officer  to  endorse  on  the  war- 
rants the  names  of  each  witness  for  the  State. 

Acts  1873,  p.  31. 

§  942.  (§  917.)  Attendance  of  witness  before  grand  jury.  When 
any  person  accused  of  a  criminal  offense  before  a  court  of  inquiry  is  bound 
over,  or  committed  for  trial  in  the  superior  court,  the  officer  holding  the 
court  of  inquiry  shall,  at  the  time  of  the  preliminary  trial,  give  a  subpoena 
to  all  material  witnesses  examined  for  the  State,  to  appear  and  testify  before 
the  grand  jury  at  the  term  to  which  the  defendant  is  committed,  or  bound 
to  appear,  and  after  such  preliminary  trial,  and  commitment  or  binding  over, 
the  prosecutor  may  apply  to  the  clerk  of  the  superior  court  and  obtain  a  sub- 
poena for  any  person  deemed  by  him  to  be  a  material  witness  for  the  State 
before  the  grand  jury;  and  the  subpoenas  issued  under  this  section  shall  be 
effectual  in  compelling  the  attendance  of  the  witnesses,  to  appear  and  give 
evidence  before  the  grand  jury;  and  the  officer  holding  the  court  of  inquiry, 
and  the  clerk,  shall,  at  the  term  of  the  court  to  which  the  accused  is  com- 
mitted or  bound  to  appear,  furnish,  on  the  first  day  of  the  term,  the  prose- 
cuting officers  of  the  State  with  a  complete  list  of  all  persons  so  subpoenaed. 

Acts  1873,  p.  33. 

§  943.  (§  918.)  Witnesses  for  the  accused.  The  person  accused  may 
also,  upon  application  to  the  committing  officers,  or  to  the  clerk  of  the  su- 
perior court  to  which  he  is  committed  or  bound  to  appear  for  trial,  obtain  sub- 
poenas for  such  witnesses  as  he  may  deem  material  for  his  defense,  which 
subpoenas  said  officers  shall  issue,  requiring  the  witnesses  to  appear  at  the 
term  of  the  court  to  which  the  accused  is  committed  or  bound  to  appear,  and 
until  his  case  is  ended ;  and  the  subpoenas  so  issued  shall  have  power  and  au- 
thority to  compel  the  attendance  of  the  witnesses  at  said  court:    Provided, 
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that  such  subpoenas  shall  not  extend  to  witnesses  for  the  defendant,  out  of 
the  county,  until  a  true  bill  is  found  against  the  defendant. 

Acts  1873,  pp.  33,  34. 

§  944.  (§  919.)  Continuance  refused,  when.  No  party  failing  to  use 
the  means  provided  in  the  preceding  sections,  when  within  his  power,  shall 
be  entitled  to  a  continuance  because  said  witnesses  are  not  in  attendance  at 
the  term  of  the  court  when  his  case  is  called  for  trial,  if  he  is  prosecuted  for 
the  same  criminal  act. 

Acts  1873,  p.  34. 

Diligence  of  defendant  in  securing  pres-  cused  being  complete,  refusal  of  con- 
ence  of  witness  at  trial,  in  passing  tinuance  was  reversible  error.  11 
upon,  fact  is  to  be  considered  that  he  App.  141  (74  S.  E.  846).  As  to  wit- 
could  not  procure  subpoena  for  wit-  nesses  residing  in  county,  accused 
ness  "out  of  county"  until  return  of  must,  in  order  to  make  showing  corn- 
indictment;  and  if  it  appear  that  he  plete,  either  show  that  he  has  had 
promptly  secured  subpoena  when  op-  them  subpoenaed  under  section  943,  or 
portunity  was  afforded,  but  that  it  else  that  there  has  been  no  commit- 
could  not  be  served  because  witness  ment  trial.  10  App.  40  (72  S.  E.  513). 
had  left  county  and  gone  to  different  Continuance  for  absent  witness  should 
•  locality  in  State,  defendant  should  be  have  been  granted  where  witness  re- 
afforded  such  time  as  is  necessary  to  sided  out  of  county  and  indictment 
secure  presence  of  witness,  or  be  found  so  shortly  before  trial  that  de- 
granted  a  continuance.  126/419  (1)  fendant  had  no  opportunity  to  sub- 
(55  S.  E.  167).  poena     witness.       71/481.       But     not 

Showing  for  continuance  on  account  of  where    testimony   of   such   witness   is 

absence  of  material  witnesses  for  ac-  admitted.    93/168  (18  S.  E.  553). 

§  945.  (§  920.)  County  sending  prisoner  to  jail  in  adjoining  county, 
liable  for  fees.  When  there  is  no  secure  jail  in  a  county,  any  person  com- 
mitting an  offense  in  said  county  shall  be  sent  to  jail  in  the  nearest  county 
having  a  secure  jail;  the  county  where  the  offense  is  committed  shall  be  pri- 
marily liable  for  jail  fees  and  costs,  and  shall  pay  the  same  monthly  in  ad- 
vance, and  for  the  purpose  of  raising  funds  to  pay  the  same  the  ordinary  may 
levy  and  collect  an  additional  tax. 

Acts  18G5-6,  p.  40. 

Court   may    order   prisoner   to   be    con-  sending  is  liable  for,  to  other  county, 

fined  in  jail  of  another  county  if  he  but     not    to    person    rendering    such 

considers   county  jail   unsafe.     26/276.  medical  attention.     115/766  (2,  3)    (42 

Medical   attention   to   prisoners,   county  S.   E.   72). 

§  946.  (§  921.)  Jailer  not  bound  to  receive  prisoner,  when.     No 

jailer  shall  be  bound  to  receive  a  prisoner  from  another  county  until  the 
jail  fees  and  costs  arc  provided  for  as  set  forth  in  the  preceding  section. 

§  947.  (§  922.)  Bail.  If  bail  is  tendered  and  accepted,  no  regular  com- 
mitment need  be  entered,  but  a  simple  memorandum  of  the  fact  of  bail  being 
taken.    A  reasonable  opportunity  shall  be  allowed  the  accused  to  give  bail; 
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and  even  after  commitment  and  imprisonment,  the  committing  court  may 
order  the  prisoner  brought  before  him  to  receive  bail. 

§  958. 

Bill  of  exceptions  sued  out  by  defend-  defendant   is  arrested   on   warrant  is- 

ant  after  conviction  for  rape,  he  was  sued   by  magistrate  and,   without   de- 

not  entitled  as  matter  of  right  to  de-  manding   committal   trial,   enters   into 

mand  that  he  should  be  admitted  to  bond  for  his  appearance.     5  App.  700 

bail,  but  matter  was  within  discretion  (63  S.  E.  719).     It  is  not  essential  to 

of  presiding  judge.     126/67  (2)   (54  S.  lawful     forfeiture     of     bond     that     it 

E.  822).  should  be  made  to  appear  that  there 

Duress,   that   bond   obtained   by,    is   no  has  been  committing  trial  or  express 

plea  for  surety.     9/49  (1).  waiver  thereof.     Execution  of  bond  is 

Insufficient  security,  if  magistrate  dis-  implied  waiver  of  commitment  triaj. 
covers  that  accused  has  given,  he  may  128/386  (1,  6)  (57  S.  E.  777).  To  in- 
order  him  to  appear  and  give  addi-  sist  on  hearing  upon  Sunday  and  to 
tional  security.    9/49.  obtain    it    and    then    give    bail,    is    to 

Sunday,  it  is  lawful  to  take  bond  on.  waive  legal  hearing.  62/449  (3). 
Where  prisoner  insisted  on  being  Entries  made  by  magistrate  on  a  war- 
tried  on  Sunday,  and  was  tried,  and  rant,  that  accused  was  required  to 
ordered  to  give  bail  or  stand  com-  give  bastardy  bond,  and  failing  to  do 
mitted  to  jail,  though  order  was  void,  so,  was  bound  over,  admissible  as 
bond  was  good  as  voluntary  obliga-  original  evidence  on  trial  under  in- 
tion.     62/449   (2,  3).  dictment     for    bastardy.      121/491    (3) 

Waiver  of  committal  trial  results  where  (49  S.  E.  609). 

§  948.  (§  923.)  Waiving  trial.  If  the  party  waives  a  hearing  and  ten- 
ders bail,  a  memorandum  of  these  facts  shall  be  entered  on  the  warrant ;  and 
this  may  be  done  by  the  party  charged  before  arrest,  and,  when  done,  shall 
operate  as  a  supersedeas. 

§  949.  (§  924.)  Disposition  of  papers.  The  commitment  shall  be  de- 
livered to  the  officer  in  whose  charge  the  prisoner  is  placed,  to  be  delivered 
with  the  prisoner  to  the  jailer,  and  a  memorandum  of  the  fact  entered  on 
the  warrant.  The  warrant  and  all  the  other  papers  shall  be  forwarded  to 
the  clerk  of  the  superior  court,  or  other  court  having  jurisdiction  of  the 
crime,  to  be  delivered  to  the  solicitor-general. 

§  950.  (§  925.)  Duty  of  justice  and  clerk  as  to  costs.  A  justice  who 
commits  a  prisoner  to  jail,  or  binds  him  for  his  appearance  at  the  superior 
or  city  court  to  answer  to  a  criminal  offense,  shall  make  out  a  bill  of  the 
costs  which  may  have  accrued  in  the  court  below,  and  send  it  up  with  the 
other  papers  in  the  case ;  and  the  clerk  of  said  court  shall  tax  said  costs  with 
the  other  costs  which  may  have  accrued  in  the  case,  in  the  superior  or  city 
court,  as  the  case. may  be;  and  the  sheriff  of  said  county  shall  collect  the  costs 
due  the  justice  and  constable,  with  the  other  costs  in  the  case,  and  pay  them 
over  to  the  officers  entitled  thereto.  If  the  accused  should  be  discharged  for 
want  of  sufficient  cause  of  commitment,  the  justice  may,  in  his  discretion,  di- 
rect the  costs  to  be  paid  by  the  prosecutor. 

Cobb,  644.     Acts  1S74,  p.  91. 
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Abandoned  before   trial,   when  prosecu-  prisoner  for  costs,  other  than  costs  of 

tion   was,  prosecutor  liable  for  costs.  his  own  witnesses,  and  such  illegality 

112/39  (1)    (37  S.  E.  174);  see  §  1109.  may      be      corrected      by     certiorari. 

Abuse     of    discretion    to    award    costs  40/476  (3). 

against    accused,    when    no    evidence  Evidence  snowing  no  sufficient  cause  of 

against  him.     28/462.     It  is  illegal  for  commitment,    costs    may    be    assessed 

magistrate  to   give  judgment   against  against  prosecutor.    53/676. 

§  951.  (§  926.)  Informality  no  ground  of  discharge.  No  prisdner 
shall  be  discharged  on  a  writ  of  habeas  corpus  because  of  informality  in  the 
commitment,  or  of  the  proceedings  prior  thereto:  Provided,  the  foregoing 
provisions  of  this  Article  have  been  substantially  complied  with. 

Cobb,  856. 

§  1305    (2). 

City  court  not  deprived   of  jurisdiction  App.  29  (1)  (72  S.  E.  599). 

to   try   case,   on   accusation,   by   mere  Habeas    corpus   properly    denied    where 

fact  that   there   were   irregularities   in  it  appeared  that  plaintiff  was  detained 

justice  court  during  commitment  trial.  under  warrant  prima  facie  legal,  and 

If    commitment    was    irregular    or    il-  that   he  was   repeatedly  given   oppor- 

legal,    defendant     might    have    raised  tunity  to  have  commitment  trial,  which 

such,  questions  by  habeas  corpus,  but  he  expressly  declined,  and  where  point 

could    not,    after    having   been    bound  made  upon  legality  of  detention  went 

over    and  having    given    bond,    plead  merely  to  informality  of  commitment, 

them  to  jurisdiction  of  city  court.     10  117/304  (43  S.  E.  719). 

§  952.  (§  927.)  Municipal  courts  may  commit  offenders.  Any  mayor, 
recorder,  or  other  proper  officer  presiding  in  any  municipal  court,  shall  have 
authority  to  bind  over,  or  commit  to  jail,  offenders  against  any  criminal  law, 
whenever,  in  the  course  of  an  investigation  before  such  officer,  a  proper  case 
therefor  shall  be  made  out  by  the  evidence. 

Acts  1880-1,  p.  176. 

Constitution    not   violated    by    this    sec-  S.  E.  605).     Recorder  may  bind  over, 

tion.    115/242  (41  S.  E.  605).  in  addition  to  punishing  for  violation 

State  offense  disclosed  on  trial,  city  re-  of  ordinance.     6  App.  779   (2)    (65  S. 

corder  can  bind  over  or  commit  to  jail.  E.  810). 
114/833  (1)   (40  S.  E.  993);  115/242  (41 

§  953.  (§  928.)  Officers  may  visit  and  search  vessels,  etc.  Civil  offi- 
cers may,  at  all  times,  visit  and  search  all  vessels,  covered  flats,  or  arks,  and 
boats  engaged  in  fishing,  or  trading  illegally  on  any  river,  and  cause  offenders, 
therein  found,  against  any  of  the  laws,  to  be  committed  or  bound  over  to 
answer  for  such  offenses. 

Cobb,   911. 
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ARTICLE  1. 

Form  of  Indictment. 

§  954.  (§  929.)  Form  of  indictment.  Every  indictment  or  accusation 
of  the  grand  jury  shall  be  deemed  sufficiently  technical  and  correct,  which 
states  the  offense  in  the  terms  and  language  of  this  Code,  or  so  plainly  that 
the  nature  of  the  offense  charged  may  be  easily  understood  by  the  jury.  The 
form  of  every  indictment  or  accusation  shall  be  as  follows : 

"Georgia, County. 

"The  grand  jurors  selected,  chosen,  and  sworn  for  the  county  of ,  to 

wit :  ,  in  the  name  and  behalf  of  the  citizens  of  Georgia,  charge  and  ac- 
cuse A.  B.,  of  the  county  and  State  aforesaid,  with  the  offense  of ;  for 

that  the  said  A.  B.  (here  state  the  offense,  and  the  time  and  place  of  commit- 
ting the  same,  with  sufficient  certainty),  contrary  to  the  laws  of  said  State, 
the  good  order,  peace,  and  dignity  thereof." 

If  there  should  be  more  than  one  count,  each  additional  count  shall  com- 
mence with  the  following  form: 

"And  the  jurors  aforesaid,  in  the  name  and  behalf  of  the  citizens  of  Geor- 
gia, further  charge  and  accuse  the  said  A.  B.  with  having  committed  the  of- 
fense of (here  state  the  offense  as  before  directed)  ;  for  that,"  etc. 

Cobb,   833 

For  cases  dealing  with  indictments 
for  specific  crimes,  see  notes  under 
sections  defining  those  crimes. 

Accessories,  generally:  See  catchword 
Indictment  under  §  44.  Accessories 
before  the  fact:  See  catchword  In- 
dictment under  §  45.  Accessory  after 
fact:  See  catchword  Indictment,  un- 
der §  47. 

Accusations  in  city  court  not  included 
in  this  section;  accusation  under  Act 
creating  city  court  of  Bainbridge  suffi- 
cient if  founded  on  affidavit  and  signed 
Uy  prosecuting  officer.  9  App.  820  (72 
S.  E.  286).  See  §§  790  (t),  790  (xx) 
and  notes. 

Act  of  legislature,  on  which  indictment 
based,  need  not  be  specified.  88/584 
(4)    (15   S.   E.   455);   154   Fed.   540. 

Alterations  of  indictment  by  interlinea- 


tions, substitutions,  etc.,  not  vitiate 
indictment  unless  made  since  grand 
jury  acted  upon  it.  123/499  (49  S.  E. 
590);  and  see  99/46  (25  S.  E.  617); 
119/110  (46  S.  E.  64).  Where  solic- 
itor, in  presence  of  some  members  of 
grand  jury,  struck  out  words  indi- 
cating that  deceased  died  within  one 
year  and  substituted  words,  "then  and 
there,"  such  alteration  was  both  un- 
necessary and  unauthorized,  but  not 
ground  for  direction  of  verdict.  41/484 
(1,  2).  Alteration,  by  filling  in  certain 
blanks  by  solicitor,  not  ground  for 
motion  in  arrest  where  solicitor  stated 
that  blanks  were  filled  for  his  guidance 
and  where  alterations  were  erased 
under  order  of  court.  61/635.  Name 
crossed  out  and  name  of  accused  in- 
terlined   in    different    ink    and    hand- 
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writing  not  vitiate  indictment.  119/108 
(2)  (45  S.  E.  963).  That  indictment 
was  altered  after  being  returned  into 
court,  not  ground  for  demurrer.  10 
App.  819  (2)   (74  S.  E.  312). 

Alternative,  indictment  or  accusation 
charging  crime  in,  bad  where  offense 
may  be  committed  in  more  than  one 
way.  124/217  (52  S.  E.  159)  and  cit; 
9  App.  877  (72  S.  E.  436). 

Arrest  of  judgment:  See  §  980  and 
notes. 

Construction  of  language  of  indictment, 
liberal  in  favor  of  the  State.  109/540 
(35  S.  E.  97).  Construction  of  indict- 
ment for  court;  error  to  instruct  jury 
that  they  determine  materiality  of  al- 
legations. 5  App.  182  (2)  (62  S.  E. 
726).     See  Test  of  sufficiency. 

"Contrary  to  laws,"  etc.,  indictment 
omitting,  defective  on  special  demur- 
rer. 106/384  (32  S.  E.  365);  and  see 
10/61;  25/689;  66/160  (1);  88/588  (15 
S.  E.  455);  115/814  (3)  (42  S.  E.  271); 
123/496  (51  S.  E.  501);  5  App.  472  (63 
S.  E.  436);  5  App.  477  (63  S.  E.  532). 

Corporation:     See  Name. 

Count,  joining  offenses  in:    See  Joinder. 

County,  not  set  out  in  indictment:  See 
Venue. 

Date:     See  Time. 

Demurrer  must  be  in  writing  and  must 
be  filed  upon  arraignment:  See  §  975 
and   notes. 

Description  of  offense:  See  Name,  Sur- 
plusage, Test  of  sufficiency.  Descrip- 
tion of  person:     See  Surplusage. 

Distinct  offenses,  joinder  of,  and  elec- 
tion by  State:    See  Joinder. 

Exceptions  and  provisos,  indictment 
must  negative,  if  appearing  in  enact- 
ing clause;  not  if  appearing  in  clause 
designating  punishment  or  if  indicat- 
ing that  exception  merely  provides 
for  defense.  13/435;  17/133;  22/545; 
26/605;  50/104;  89/483  (15  S.  E.  552); 
93/187  (18  S.  E.  568);  116/847  (43  S. 
E.  256);  119/114  (1)  (45  S.  E.  1001); 
121/602  (2)  (49  S.  E.  706),  741  (5)  (49 
S.  E.  740).  Rule  that  exceptions  in 
enacting  clause  of  statute  should  be 
negatived  in  indictment  is  not  ap- 
plicable to  civil  proceedings.  7/625 
(8).  Exceptions  and  provisos  in  stat- 
utes must  be  negatived  in  indictment. 
5  App.  472,  473  (63  S.  E.  536).  As 
the  sale  of  cocaine  is  not  always  il- 
legal, the  exceptions  should  be  nega- 


tived; things  expressly  excepted  from 
the  enacting  clause  of  a  statute  should 
be  expressly  negatived.  9  App.  537 
(1)  (71  S.  E.  921).  Exception  of  class 
of  persons,  though  made  in  enacting 
clause,  need  not  be  negatived  where 
it  is  no  part  of  definition  of  offense. 
12  App.  81   (1)    (76  S.  E.  784). 

Felony:  Indictment  not  subject  to  de- 
murrer on  the  ground  that  it  fails  to 
charge  defendant  with  a  felony  where 
it  charges  offense  which  is  punisha- 
ble by  confinement  and  labor  in  peni- 
tentiary. 6  App.  428  (2-a)  (65  S.  E. 
191). 

Formal  defects,  objection  to  indictment 
because  of,  must  be  in  writing  and 
made  upon  arraignment:  See  §  975, 
980  and  notes. 

Former  jeopardy:  When  acquittal  or 
conviction  under  one  indictment  bar 
to  trial  under  another:  See  §  11  and 
notes. 

Grand  jurors:  That  names  of  grand  ju- 
rors are  given  with  no  Christian  name, 
but  with  initials  only,  not  ground 
for  quashing  indictment.  63/318. 
Or  for  motion  in  arrest.  18/460  (6); 
59/859  (1).  Usual  abbreviation  of 
Christian  name,  immaterial.  7/16; 
11/227  (18).  Name  of  grand  juror  ap- 
pearing on  indictment  and  record 
showing  that  he  was  excused  on  the 
day  indictment  was  found,  record 
does  not  afford  presumptive  evidence 
that  he  was  excused  before  he  partic- 
ipated in  finding  indictment.  9/210. 
Slight  mistake  in  setting  out  names 
of  grand  jurors  immaterial  where 
identity  of  person  is  shown.  63/610. 
Name  of  grand  juror  occurring  twic* 
on  indictment  not  raise  presumption 
that  same  person  referred  to.  97/216 
(1)  (23  S.  E.  824).  Omission  of  names 
of  grand  jurors  from  indictment  hav- 
ing been  expressly  waived  by  defend* 
ant's  counsel,  it  was  not  ground  for 
new  trial.  107/721  (1)  (33  S.  E.  648). 
Not  necessary  that  one  grand  juror  be 
designated  as  "foreman."  121/364  (49 
S.  E.  317).     See  Signature. 

Immaterial  allegations:  See  Surplus- 
age. 

Inconsistent  averments:     See  Name. 

Joinder:  Distinct  offenses  cannot  be 
joined  in  same  count.  12/293;  65/449. 
But  different  grades  of  same  offense 
may  be  joined  in  same  count.     12/293; 
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59/784;  65/449.  And  different  ways  of 
committing  same  offense  may  be 
joined.  13/396;  20/153;  76/551  (13-d); 
91/126  (16  S.  E.  657);  118/784  (1)  (45 
S.  E.  622);  8  App.  747  (1)  (70  S.  E. 
211);  114/439  (3)  (40  S.  E.  317); 
123/17  (1)  (51  S.  E.  11).  Improper 
joinder  of  offenses  in  same  count  mat- 
ter of  form  and  not  ground  for  mo- 
tion in  arrest.  87/516  (1)  (13  S.  E. 
523);  37/51  (2);  but  see  11/226  (3). 
Forcible  entry  and  forcible  detainer 
may  be  charged  in  one  count,  but 
both  must  be  proved.  99/692  (2)  (26 
S.  E.  496).  It  is  a  general  rule  that 
separate  and  distinct  offenses  cannot 
be  charged  in  separate  counts.  65/449. 
But  offenses  of  same  nature,  differing 
only  in  degree  may  be  joined.  11/92; 
43/218;  52/565;  65/449;  72/180; 
46/208;  61/212;  87/516  (2)  (13  S.  E. 
523);  110/290  (34  S.  E.  1020);  2  App. 
433  (1,  2)  (58  S.  E.  559);  6  App.  554 
(1)  (65  S.  E.  326);  127/278  (1)  (56  S. 
E.  422).  Some  offenses  of  different 
degree  may  be  joined  when  they  con- 
stitute but  one  transaction.  65/449; 
and  see  10  App.  786,  788  (74  S.  E.  300) 
and  cit.  Several  violations  of  same 
kind  may  be  joined.  90/347  (16  S.  E. 
945);  4  App.  827  (4)  (62  S.  E.  558), 
839  (1)  (62  S.  E.  558).  Separate 
counts  charging  maintaining  lewd 
house  and  keeping  disorderly  house 
may  be  joined  in  indictment.  2  App. 
433  (58  S.  E.  559).  Defendant  may  be 
charged  in  one  count  with  maintain- 
ing gaming  house  and  in  another 
count  with  knowingly  renting  house 
for  gaming  purposes;  two  counts  de- 
scribe same  offense  as  committed  in 
different  ways.  123/508  (1)  (51  S.  E. 
499).  Election  between  charges  set 
up  in  different  counts  not  compel- 
lable, if  the,  counts  vary  the  charges 
though  the  punishment  does  not 
vary.  26/611;  58/577;  69/29;  90/347 
(16  S.  E.  945);  124/815  (1,  2)  (53  S.  E. 
381).  Where  wife-beating  is  charged, 
if  several  witnesses  testify  to  dis- 
tinct beatings,  State  not  compelled  to 
elect.  75/576.  Election  between  vari- 
ous acts  going  to  make  up  one  charge, 
not  compelled.  76/552.  Election  re- 
quired and  made,  but  not  entered  on 
the  record,  upon  hearing  a  motion  in 
arrest,  nunc  pro  tunc  order  perfecting 
record,   proper.     91/8    (16   S.   E.  379). 


Proper  time  to  compel  election  is 
when  the  indictment  is  read;  defend- 
ant may  avail  himself  of  the  objection 
by  demurrer  or  motion  in  arrest. 
11/226;  65/449.  Misdemeanor  and 
felony  charge  cannot  be  joined  in  in- 
dictment. 57/66;  77/512  (1  S.  E.  255"). 
If  defendant  fails  to  demur  to  indict- 
ment for  improper  joinder  of  of- 
fenses, he  may  nevertheless  require 
the  State  to  elect;  demand  must  be 
made  before  defendant  opens  his  case. 
65/449.  Demurrer  for  improper  joinder 
of  .offenses  must  show  what  offenses 
are  improperly  joined.  126/105  (1) 
(54  S.  E.  915),  571  (1)  (55  S.  E.  502); 
118/556  (3)  (45  S.  E.  443).  Separate 
counts,  charging  same  transaction  as 
having  been  committed  in  different 
ways,  general  verdict  of  guilty  up- 
held if  any  count  supported  by  proof. 
4  App.  495  (3-b)  (61  S.  E.  917);  6 
App.  109  (64  S.  E.  281).  But  general 
verdict  not  upheld  if  different  offenses 
are  charged  unless  proof  justifies  con- 
viction under  each  and  all  of  the 
counts.  4  App.  495  (3-c)  (61  S.  E. 
917).  All  charging  misdemeanors, 
general  verdict  of  guilty  construed  as 
convicting  of  each  and  every  separate 
criminal  transaction  alleged  in  indict- 
ment. Id.,  495  (3-a,  3-c)  (61  S.  E. 
917).  Jury  may  acquit  as  to  some 
and  convict  as  to  others.  Id.,  495 
(3-d)  (61  S.  E.  917);  3  App.  468  (60 
S.  E.  123);  12  App.  690  (2,  3)  (78  S. 
E.  140).  Separate  counts,  some  good, 
others  defective,  general  demurrer  to 
indictment  overruled.  122/158  (1)  (50 
S.  E.  60);  and  see  79/344  (5  S..E.  76). 
Where  one  count  of  indictment  is  good 
and  the  other  is  defective,  general  ver- 
dict of  guilty  is  presumed  to  be  based 
on  good  count;  motion  in  arrest 
properly  overruled.  10/48;  40/529  (2); 
3  App.  13  (1)  (59  S.  E.  196);  10  App. 
371  (5)  (73  S.  E.  677);  12  App.  728  (1) 
(78  S.  E.  201).  General  verdict  need 
not  show  on  which  of  two  counts  it 
is  found,  especially  where  the  punish- 
ment is  the  same.  68/339  (2).  Where 
there  are  two  counts  in  indictment, 
general  verdict  of  guilty  convicts  of 
highest  grade  of  offense  charged. 
52/565  (3);  43/218;  52/565.  Where 
trial  is  had  on  indictment  containing 
two  counts,  conviction  on  one  count 
is  acquittal  on  other,  but  such  acquit- 
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tal  does  not  vitiate  conviction  though 
both  counts  relate  to  same  transac- 
tion. 88/91  (2)  (13  S.  E.  959).  Where 
one  of  two  counts  in  indictment  is 
fatally  defective  and  demurrer  to  such 
count  is  improperly  overruled,  gen- 
eral verdict  not  sustained.  122/158 
(3)  (50  S.  E.  60).  Offense  Committed 
by  doing  any  one  of  several  forbid- 
den acts,  conviction  may  be  had  on 
indictment  charging  in  single  count 
commission  of  two  or  more  of  them 
where  proof  shows  commission  of  one 
of  such  acts  specified  in  indictment. 
117/32  (2)  (43  S.  E.  460);  118/784  (3) 
(45  S.  E.  622).  Where  two  distinct 
misdemeanors  are  charged  in  separate 
counts  and  the  evidence  does  not 
show  commission  of  one  offense,  gen- 
eral verdict  not  good.  10  App.  61  (4) 
(72  S.  E.  534).  Court  may  strike  bad 
counts  in  indictment  without  quash- 
ing whole  indictment.  10  App.  795 
(1)   (74  S.  E.  304). 

Joint  indictment  of  several  for  offense 
which  could  be  committed  by  one  alone 
will  sustain  conviction  of  one  or  more 
without  convicting  all.  97/195  (22  S. 
E.  374).  Where  two  defendants  are 
charged  in  one  count  with  disturbing 
divine  worship,  to  convict  both,  evi- 
dence of  guilt  must  apply  to  one  and 
same  transaction;  not  sufficient  that 
defendants  committed  offense  at  dif- 
ferent times.  87/432  (13  S.  E.  689). 
Where  two  persons  are  indicted  and 
tried  for  libel,  there  'may  be  convic- 
tipn  of  one  and  acquittal  of  other,  if 
evidence  warrants.  97/452  (4)  (25  S. 
E.  3^1).  Joint  defendant  put  on  trial 
after  several  other  defendants  charged 
in  same  indictment  had  been  found 
guilty,  verdict  finding  all  defendants 
guilty,  sufficient.  2  App.  218  (58  S. 
K.  372). 

Major  and  minor  offenses:  See  notes 
to  §  1061. 

Municipal  court  summons:  See  catch- 
word Summons  in  general  note  on 
municipal  courts  following  §  861,  Civil 
Code. 

Name:  Where  one  is  indicted  as  acces- 
sory and  indictment  charges  that 
principal  was  unknown,  proof  of  guilt 
of  any  person  as  principal  would  sat- 
isfy the  rule  that  principal's  guilt 
must  be  shown  in  order  to  convict 
accessory.      4/473.      Where    name    of 


one  joint  defendant  appears  in  one 
way  in  one  part  of  indictment  and  in 
another  way  in  another  part,  variance 
immaterial,  there  being  no  doubt  as  to 
identity  of  person.  38/184.  That  in- 
dictment names  defendant  but  after- 
wards leaves  a  blank  instead  of  re- 
naming her,  not  good  in  arrest. 
60/656  (1).  Nor  as  ground  for  new 
trial.  67/723.  Where  evidence  shows 
that  name  of  accused  appearing  in  in- 
dictment was  not  his  real  name,  but 
that  he  was  as  well  known  by  one 
name  as  by  the  other,  there  is  no 
variance.  107/711  (33  S.  E.  418). 
Where  name  on  indictment  is  illeg- 
ible, jury  determines  what  name 
written,  on  trial  of  plea  of  misnomer. 
113/698  (1)  (39  S.  E.  294).  Omission 
of  initial  or  middle  name  of  accused, 
immaterial.  116/589  (4)  (42  S.  E. 
705).  Where  accused  is  named  in  in- 
dictment and  the  name  laid  is  fol- 
lowed by  an  alias,  it  is  sufficient  for 
the  State  to  show  that  he  is  com- 
monly known  by  either  name.  4  App. 
859  (3)  (62  S.  E.  574).  Where  plea 
of  misnomer  is  filed  and  the  merit  of 
the  plea  is  dependent  upon  an  inspec- 
tion of  indictment,  decision  of  trial 
judge  that  name  of  accused  in  indict- 
ment is  same  as  that  which  plea  ad- 
mits to  be  his  true  name  is  final, 
where  the  writing  in  indictment 
though  somewhat  illegible,  can  rea- 
sonably be  said  to  represent  the  true 
name  of  the  accused.  10  App.  819  (1) 
(74  S.  E.  312).  Name  of  offense,  im- 
material; description  given  in  indict- 
ment determines  nature  of  crime. 
3/419;  7/16;  25/689;  31/208;  44/346 
(dissenting  opinion);  95/351  (1)  (22 
S.  E.  698);  122/174  (50  S.  E.  56); 
125/52  (1)  (53  S.  E.  817);  4  App.  789 
(2)  (62  S.  E.  501);  11  App.  721  (1)  (76 
S.  E.  71).  Where  an  offense  is 
charged  in  a  general  averment  and 
then  descriptive  matter  is  set  up  which 
shows  that  offense  named  was  not 
committed,  indictment  is  bad.  114/844 
(2)  (40  S.  E.  1013).  Where  name  al- 
leged imports  a  corporation,  it  is  nec- 
essary to  allege  fact  of  incorpora- 
tion. 115/213  (7)  (41  S.  E.  709); 
120/139  (1)  (47  S.  E.  572);  126/100  (2) 
(54  S.  E.  805);  6  App.  428  (2-b)  (65 
S.  E.  191).  In  such  case,  where  fact 
of  incorporation  is  alleged,  it  is  sur- 
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plusage  and  need  not  be  proved.  2 
App.  158  (58  S.  E.  374).  Slight  vari- 
ance between  name  of  corporation 
laid  in  indictment  and  name  shown 
by  evidence  immaterial,  the  identity 
of  the  corporation  being  undisputed. 
121/618  (1)  (49  S.  E.  677).  "The 
Slaton"  referred  to  Francis  Slaton 
where  that  name  used  in  first  part  of 
indictment.  99/205  (1)  (25  S.  E.  682). 
If  name  of  victim  is  unknown,  it  is 
sufficient  to  so  allege;  but  if  it  is  so 
alleged  and  it  turns  out  that  the  name 
is  not  unknown,  the  indictment  will 
be  faulty.  4/141;  and  see  84/466  (10 
S.  E.  1087).  Where  evidence  showed 
that  victim  was  known  by  name  set 
out  in  indictment,  it  was  not  material 
that  he  was  also  known  by  another 
name.  63/456.  Name  of  victim  is 
question  for  jury;  it  should  appear 
that  he  was  generally  known  by  name 
laid  in  indictment.  65/150.  Indict- 
ment must  give  correct  name  of  per- 
son injured,  or  name  by  which  he  is 
generally  known.  117/722  (2)  (45  S. 
E.  42).  Name  of  decedent  stated,  in 
presentment  for  murder,  with  initial 
instead  of  giving  full  Christian  name, 
not  cause  for  demurrer.  136/699  (1) 
(71  S.  E.  1065).  Where  witness  for 
State,  after  testifying  that  name  of 
deceased  was  that  set  out  in  indict- 
ment, said  that  he  was  a  boy  and  was 
named  after  his  father,  testimony  not 
ruled  out  because  name  was  not  so  al- 
leged in  indictment  as  to  show  this 
fact.  13£/826  (4)  (76  S.  E.  347). 
Where  foreman's  name  was  written 
out  in  full  in  body  of  indictment  and 
was  indorsed  on  back  with  usual  ab- 
breviations, variance  immaterial.  7/2 
(10).  Indictment  should  allege  that 
grand  jurors  make  accusation  "in  the 
name  and  behalf  of  the  citizens  of 
Georgia;"  if  these  words  be  omitted, 
indictment  quashed  on  exception 
taken  at  the  proper  time;  not  ground 
for  motion  in  arrest.  37/80  (1);  but 
see  45/57  (2).  See  Grand  jurors. 
What  plea  of  misnomer  must  allege: 
See  §  979  and  notes. 
Place  where  criminal  act  was  com- 
mitted must  be  alleged  where  crime 
could  only  have  been  committed  at 
a  particular  place;  material  variance 
in  proof  as  to  place  will  be  fatal.  1 
App.  195  (2)   (58  S.  E.  265). 

'  6   Ca   Code— 34 


Plural  pronoun,  used  instead  of  singu- 
lar, in  referring  to  accused,  not 
ground  for  quashing.  88/784  (15  S. 
E.   677). 

Police  court  summons:  See  catchword 
Summons  in  general  note  on  munici- 
pal courts  following  §  861,  Civil  Code. 

Principals  in  first  and  second  degree: 
See  catchword  Indictment  under  §  42. 

Prosecutor,  fact  that  name  of,  appear- 
ing in  second  indictment  not  the  same 
as  that  appearing  in  first  indictment, 
which  had  been  quashed  or  nol. 
pros'd,  no  ground  for  demurrer. 
87/668  (13  S.  E.  569).  Fact  that  no 
prosecutor  is  named  in  indictment  not 
good   in  arrest.     59/859. 

Provisos:     See   Exceptions. 

Repealed  statute:  If  indictment  shows 
on  its  face  that  it  is  based  on  a  re- 
pealed statute,  defect  should  be  taken 
advantage  of  by  demurrer  or  motion 
in  arrest;  not  ground  for  direction  of 
verdict  or  for  new  trial.  113/749  (7) 
(39  S.  E.  318),  criticised  116/872,  897 
(43  S.  E.  280).  Wheie  indictment 
charges  that  acts  were  done  after  act 
which  made  them  penal  had  been  re- 
pealed, and  there  was  no  demurrer, 
conviction  is  good  if  proof  shows  that 
acts  were  done  before  repeal;  if  proof 
shows  that  acts  were  done  after  re- 
peal, conviction  unfounded.  6  App. 
12  (64  S.  E.  117). 

Returning  indictment:  Special  plea  al- 
leging that  indictment  was  brought 
into  court  by  the  bailiff,  but  setting 
up  nothing  to  show  that  it  had  been 
improperly  handled,  stricken  on  de- 
murrer. 74/870  (8);  75/614  (l).  So- 
licitor-general has  no  legal  authority 
to  return  into  court  a  special  pre- 
sentment or  indictment,  and  if  no  re- 
turn be  duly  entered  upon  the  min- 
utes at  term  when  indictment  found, 
there  is  no  presumption  that  return 
was  duly  made.  81/482  (8  S.  E.  736). 
Where  indictment  returned  to  clerk 
of  court  during  recess,  special  plea 
in  abatement  should  be  sustained;  re- 
turn should  be  made  in  open  court. 
124/776   (53   S.   E.  332). 

Separate  counts:     See  Joinder. 

Separate  offense:  Where  two  indict- 
ments were  found  against  the  accused 
at  the  same  term,  one  charging  of- 
fense at  one  time  in  presence  of 
named  person  and  the  other  charging 
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same  offense  at  another  time  in  pres- 
ence of  other  persons,  these  indict- 
ments prima  facie  charge  separate  of- 
fenses.    119/964  (1)    (47  S.  E.  567). 

Several  forbidden  acts  charged  in  indict- 
ment, verdict  of  guilty  upheld  if  any 
one  of  such  acts  proved  where  offense 
complete  by  commission  of  act 
proved:     See  Joinder. 

Signature:  Where  indictment  showed 
on  its  face  requisite  number  of  grand 
jurors,  and  minutes  show  that  these 
p  .rsons  were  regularly  impaneled  as 
*rand  jurors,  a  manifest  clerical  error, 
made  by  the  foieman  in  failing  to 
write  his  full  name  on  the  back,  im- 
material. 11  App.  407  (1)  (75  S.  E. 
507).  Signing  of  indictment  by  one 
who  does  not  sign  as  "foreman,"  not 
ground  for  motion  in  arrest.  17/498; 
76/40;  93/51  (19  S.  E.  49).  Where  in- 
dictment signed  by  one  as  "foreman 
pro  tern.,"  presumed  that  he  was  law- 
fully serving  as  foreman.  93/47  (19 
S.  E.  49).  Where  special  present- 
ment had  endorsement  of  foreman 
with  his  official  designation  on  the 
back  and  printed  below  was  the  name 
of  the  paper,  this  was  sufficient  to 
show  that  grand  jury  found  it,  as 
against  motion  to  quash.  127/58  (2) 
(56  S.  E.  131).    See  Name. 

State,  indictment  should  be  in  the  name 
and  behalf  of  citizens  of:     See  Name. 

Summons  to  police  court:  See  catch- 
word Summons  in  general  note  on 
municipal  courts  following  §  861,  Civil 
Code. 

Surplusage,  no  words  descriptive  of  the 
identity  of  that  which  is  legally  es- 
sential to  the  charge  can  be  rejected 
as;  proof  must  support  such  descrip- 
tion. 50/591;  64/61;  92/48  (17  S.  E. 
1006);  108/53  (2)  (34  S.  E.  313).  Al- 
legation that  deceased  was  a  person 
of  color,  surplusage.  48/30  (4).  Ir- 
relevant allegations  are  surplusage, 
and  may  be  stricken.  121/615  (49  S. 
E.  702).  Immaterial  description  of 
unnecessary  fact  need  not  be  proved. 
120/142  (1)  (47  S.  E.  519).  Allega- 
tions which  are  too  general  to  set 
forth  a  crime  may  be  treated  as  sur- 
plusage if  there  are  other  averments 
which  sufficiently  allege  the  commis- 
sion of  an  offense.  12  App.  86  (1)  (76 
S.  E.  779).  Description  of  person,  if 
material    to    conviction,    is    not    sur- 


plusage and  must  be  substantially 
proved  as  laid.  118/806  (45  S.  E.  615). 
Ownership  of  animal  alleged  to  have 
been  misbranded  must  be  proved  as 
alleged.  10  App.  786,  789  (74  S.  E. 
300).  Where  unnecessary  descriptive 
matter  is  included  in  indictment,  de- 
scription must  be  proved  as  laid. 
97/207  (22  S.  E.  954).  Unnecessary 
matter  descriptive  of  offense  which 
negatives  offense  charged  cannot  be 
rejected  as  surplusage.  114/844,  847 
(40  S.  E.  1013). 

Term  at  which  indictment  found,  fail- 
ure of  indictment  to  show,  immaterial. 
121/144   (1)    (48  S.   E.  966). 

Test  of  sufficiency:  Description  of  of- 
fense in  language  of  Code  defining  of- 
fense is  sufficient.  3/417  (1);  7/2,  16; 
11/53  (1);  24/191;  17/130;  28/21; 
44/328,  330;  59/784  (2);  69/747;  68/836; 
70/723;  75/253;  76/551  (13-e);  80/810, 
812  (7  S.  E.  209);  104/734,  735  (30  S. 
E.  932);  110/768  (36  S.  E.  60);  119/570 
(46  S.  E.  834);  121/619  (4)  (49  S.  E. 
701);  2  App.  1  (2)  (58  S.  E.  401);  5 
App.  184  (1)  (62  S.  E.  992);  9  App. 
304  (71  S.  E.  597);  8  App.  202  (l)  (68 
S.  E.  861).  Indictment  though  partly 
in  language  of  Code,  should  put  de- 
fendant upon  reasonable  notice  of 
what  he  was  called  upon  to  meet;  in- 
dictment charging  seduction  by  "false 
and  fraudulent  promises  of  marriage 
and  other  false  and  fraudulent  means," 
demurrable  (one  dissenting).  109/153 
(35  S.  E.  166,  779).  Description  of  of- 
fense in  language  of  Code  not  suffi- 
cient unless  indictment  also  shows 
time  and  place  of  offense.  7  App.  39, 
41  (65  S.  E.  1091).  Indictment  should 
contain  sufficient  details  to  enable  de- 
fendant to  prepare  his  defense  or  to 
submit  to  court  the  question  whether 
he  should  be  required  to  answer  the 
charge.  90/444  (16  S.  E.  92);  109/51, 
53  (35  S.  E.  112),  154  (35  S.  E.  166, 
779);  1  App.  313  (1)  (57  S.  E.  999); 
116/559,  562  (42  S.  E.  795);  7  App.  101 
(4)  (66  S.  E.  383);  2  App.  629  (1)  (58 
S.  E.  1072);  123/133,  137  (51  S.  E. 
326);  12  App.  430,  432  (78  S.  E.  205). 
It  is  sufficient  to  describe  offense  "so 
plainly  that  the  nature  of  the  offense 
charged  may  easily  be  understood  by 
the  jury."  3/539;  11/240;  47/527; 
66/309;  75/258;  85/572  (11  S.  E.  876); 
90/441,  443   (16   S.   E.   92);   118/30    (44 
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S.  E.  811);  2  App.  629  (1)  (58  S.  E. 
1072);  7  App.  556  (1)  (67  S.  E.  223). 
Where  offense  is  purely  statutory,  it 
is  generally  sufficient  to  charge  of- 
fense in  language  of  statute  if  accused 
is  apprised  with  reasonable  certainty 
of  nature  of  charge.  7  App.  101  (4) 
(66  S.  E.  383);  126/594  (l)  (55  S.  E. 
592);  5  App.  716  (1)  (63  S.  E.  602). 
Indictment  for  malpractice  in  office 
must  specially  set  forth  the  merits  of 
the  complaint;  the  description  must 
be  more  than  ordinarily  full.  45/557; 
7  App.  58,  60  (65  S.  E.  1089).  If  ac- 
cused can  admit  all  that  the  indict- 
ment charges  and  still  be  innocent, 
the  indictment  is  bad.  63/534; 
102/688,  690  (29  S.  E.  437);  121/340, 
342  (49  S.  E.  258);  9  App.  537  (2)  (71 
S.  E.  921).  The  true  test  is  found  in 
answer  to  question:  Can  defendant 
admit  all  that  is  charged  and  still  be 
innocent?  If  so,  indictment  is  fatally 
defective.  9  App.  537  (2)  (71  S.  E. 
921).  Description  of  subject  matter 
of  offense  must  be  sufficient  to  enable 
defendant  to  plead  acquittal  or  con- 
viction in  bar  of  another  prosecution 
for  same  transaction.  36/449;  116/559 
(2),  561  (42  S.  E.  795).  Though  there 
are  verbal  inaccuracies  in  indictment 
which  render  portions  unintelligible, 
if  these  portions  can  be  rejected  as 
surplusage  and  the  indictment  does 
still  plainly,  clearly,  definitely  and  ac- 
curately charge  an  offense,  indictment 
should   not   be   quashed.     7   App.   805 

(1)  (68  S.  E.  315). 

Time  need  not,  as  general  rule,  be 
proved  as  alleged;  sufficient  generally 
if  any  time  before  indictment  and 
within  statute  of  limitations  is  proved. 
4/341;  11/56;  13/396;  18/736;  64/347; 
80/714  (6  S.  E.  273);  90/448  (16  S.  E. 
96);  119/304  (1)  (46  S.  E.  336);  97/103 
(25  S.  E.  450):  124/79  U)  (52  S.  E. 
147);  4  App.  325  (61  S.  E.  409);  120/485 

(2)  (48  S.  E.  156),  49fi  (4)  (48  S.  E. 
142);  9  App.  558  (2)  (71  S.  E.  879). 
If  it  enters  into  the  essence  of  the 
offense,  or  if  alleged  in  describing 
written  instrument,  or  a  recoid,  it 
must  be  proved  as  charged.  11/56; 
17/439.  It  must  appear  that  offense 
was  committed  prio/  to  making  of 
affidavit  upon  which  accusation  is 
based.  85/220  U)  (H  S.  E.  653). 
Where   proof   shows   simply   "August 


9"  and  indictment  found  September, 
1897,  and  trial  had  October,  1898,  ver- 
dict of  guilty  contrary  to  law  and  evi- 
dence. 105/843  (32  S.  E.  341).  Where 
statute  has  been  repealed,  indictment 
is  demurrable  if  it  alleges  that  offense 
was  committed  after  repeal;  if  no  de- 
murrer is  filed,  however,  and  proof 
shows  commission  on  date  prior  to 
repeal,  conviction  warranted.  6  App. 
12  (2,  3)  (64  S.  E.  117).  Indictment 
not  stating  day  or  month  on  which 
crime  committed,  demurrable.  102/568 
(27  S.  E.  670);  65/410.  Where  day 
and  month  are  alleged,  but  year  is 
not  given,  indictment  must  be  at- 
tacked before  trial;  such  defect  not 
taken  advantage  of  after  verdict.  12 
App.  91  (76  S.  E.  762).  Where  day 
certain  is  alleged,  expression,  "and  on 
divers  other  days  and  times,"  may  be 
rejected  as  surplusage.  11/56  (3). 
Year  1846  means  the  year  of  our 
Lord  1846.  3/18.  The  allegation  of 
a  date  in  same  month  as  that  in 
which  grand  jury  convened,  but  on 
a  day  prior  to  the  convening  of  the 
grand  jury,  sufficient.  123/542  (4)  (51 
S.  E.  630).  Time  alleged  not  material 
if  previous  to  finding  indictment  and 
within  statute  of  limitations.  108/60 
(1)  (33  S.  E.  829).  Proof  showing 
offense  committed  on  day  subsequent 
to  finding  of  indictment,  or  failing  to 
show  offense  was  committed  on  pre- 
vious day,  conviction  set  aside. 
106/141  (32  S.  E.  19);  2  App.  649  (58 
S.  E.  1070);  3  App.  79  (2)  (59  S.  E. 
311);  7  App.  811  (68  S.  E.  833);  and 
see  92/458  (17  S.  E.  336).  Where  it 
appeared  on  face  of  indictment  that 
offense  was  barred  by  statute  of  lim- 
itations and  no  exception  was  al- 
leged, motion  in  arrest  sustained. 
4/335  (2);  54/55  (3);  7  App.  16  (3) 
(65  S.  E.  1077).  Fact  that  other  in- 
dictments charging  the  same  or  sim- 
ilar offenses  are  pending  against  ac- 
cused, not  prevent  State  from  proving 
offense  on  any  day  within  statute  of 
limitations.  114/439  (7)  (40  S.  E. 
317).  Proof  that  criminal  act  was 
committed  within  statute  of  limita- 
tions will  authorize  conviction  though 
month  and  day  may  not  appear. 
121/155  (1)  (48  S.  E.  902).  Where  it 
appears  merely  that  offense  was  com- 
mitted within  the  period  of  the  stat- 
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ute  of  limitations  before  the  trial  and 
it  is  not  affirmatively  proved  that  it 
was  committed  before  the  indictment 
was  found,  verdict  of  guilty  unau- 
thorized. 93/47  (4)  (19  S.  E.  49). 
State  may  prove  as  many  separate 
commissions  of  offense,  as  it  can 
within  the  statute  of  limitations 
where  accused  on  trial  for  misde- 
meanor. 7  App.  570  (a)  (67  S.  E. 
693).  Where  the  State  has  entered 
upon  investigation  of  more  than  one 
transaction,  it  is  not  admissible  to 
prove  by  foreman  of  grand  jury  that 
that  body  never  considered  the  trans- 
action upon  which  State  must  rely 
for  conviction.  105/783  (32  S.  E. 
130).  Where  day  subsequent  to  find- 
ing of  bill  is  alleged,  indictment  good 
in  substance,  but  objection  to  form 
taken  at  proper  time  sustained. 
58/332.  Such  a  defect  is  no  ground 
for  motion  in  arrest.  25/515  (2); 
55/304  (5),  625  (l);  123/133  (51  S.  E. 
326);  and  see  103/5  (29  S.  E.  432);  2 
App.  392  (58  S.  E.  672),  reviewing 
former  decisions.  Date  of  offense  al- 
leged to  be  after  repeal  of  statute 
upon  which  indictment  founded,  de- 
murrer proper;  but  if  not  filed,  and 
evidence  shows  offense  committed  be- 
fore repeal,  allegation  as  to  date  im- 
material. 6  App.  12  (2,  3)  (64  S.  E. 
117). 

Transaction  charged,  State  need  not 
confine  proof  to,  where  accusation 
charges  offense  generally,  but  may 
prove  or  attempt  to  prove  any  num- 
ber of  transactions  of  character 
charged  in  accusation  and  included 
within  its  terms.  9  App.  558  (2)  (71 
S.   E.  879). 

True  bill,  that  indictment  did  not  bear 
indorsement  as,  not  ground  for  mo- 
tion in  arrest.     70/39. 

Unconstitutional  statute:  Where  in- 
dictment shows  on  its  face  that  it  is 
based  on  unconstitutional  statute,  de- 
fect may  be  taken  advantage  of  by 
demurrer  or  motion  in  arrest.  114/40 
(2)  (39  S.  E.  897).  Not  ground  for 
directing  verdict.  7  App.  5  (3)  (65 
S.  E.  1096). 

•'Unlawfully/'  omission  of,  in  describing 
offense  not  ground  for  motion  in  ar- 
rest where  words,  "contrary  to  the 
laws  of  said  State,"  appear.  5  App. 
477    (63   S.   E.   532). 


Variance:  Where  indictment  charged 
that  accused  disturbed  a  congrega- 
tion of  persons  assembfed  at  a  named 
church,  it  was  sustained  by  proof  that 
he  disturbed  such  congregation  as- 
sembled at  a  bush  arbor  near  the 
church.  104/743  (4)  (30  S.  E.  989). 
Variance  not  material,  when  indict- 
ment alleges  burglary  in  depot  of 
"railroad"  company  and  proof  shows 
"railway"  company.  105/808  (2)  (32 
S.  E.  158).  Though  indictment  for 
keeping  and  maintaining  disorderly 
house  charges  that  so  doing  was  to 
the  encouragement  of  divers  specified 
vices,  conviction  valid  if  any  one  or 
more  of  specified  vices  was  encour- 
aged. 113/444  (3)  (39  S.  E.  118). 
Written  instrument,  set  out  in  indict- 
ment, must  be  substantially  proved  as 
laid;  material  variance  fatal.  118/330 
(3)  (45  S.  E.  410).  Slight  difference 
in  name  of  owner  of  house  burned  ap- 
pearing from  the  evidence,  the  va- 
riance was  immaterial,  no  question 
arising  as  to  the  identity  of  person. 
116/550  (1)  (42  S.  E.  745).  Variance 
not  fatal  where  stealing  of  "one 
double-case  silver  watch"  alleged  and 
taking  of  case  and  works  separately, 
proved.  122/587  (4)  (50  S.  E.  489). 
That  evidence  is  not  sufficient  to  sup- 
port the  charge  made  in  the  indict- 
ment is  not  ground  for  quashing  in- 
dictment on  motion.  3  App.  609  (3) 
(60  S.  E.  283);  6  App.  567  (1)  (65  S. 
E.  359).  Assault  alleged  in  indict- 
ment for  riot,  battery  proved,  no  such 
variance  as  entitles  defendants  to  ac- 
quittal. 7  App.  44  (1)  (65  S.  E.  1072). 
Where  indictment  charges  that  ac- 
cused pointed  a  pistol  at  two  named 
individuals,  it  is  not  supported  by 
proof  that  he  pointed  the  pistol  at 
one  of  those  individuals  and  at  an- 
other person  not  named  in  the  indict- 
ment. 11  App.  128  (74  S.  E.  852). 
Proof  that  an  ordinance  was  passed 
by  the  town  council  of  a  municipal 
corporation  will  support  an  allega- 
tion that  it  was  passed  by  the  gen- 
eral council  of  the  corporation.  In 
view  of  the  fact  that  the  charter  of 
Kingston  provides  for  only  one  mu- 
nicipal body,  the  variance  between  the 
term  "town  council,"  as  used  in  the 
charter,  and  the  term  "general  coun- 
cil"  as    used    in    the   presentment,    in 
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reference  to  this  municipal  body,  is 
not  material.  10  App.  458  (4)  (73  S. 
E.  691).  In  an  indictment  for  the 
offense  of  cheating  and  swindling  by 
obtaining  money  through  false  and 
fraudulent  statements  an4  representa- 
tions, the  ownership  of  the  money 
thus  obtained  and  the  name  of  the 
person  cheated  and  defrauded  should 
be  stated;  and  the  proof  in  support 
of  these  essential  allegations  must  be 
in  strict  conformity  therewith;  other- 
wise the  variance  will  be  fatal.  10 
App.  474  (1)  (73  S.  E.  696).  Allega- 
tion in  indictment  for  cheating  and 
swindling,  that  the  person  cheated 
and  defrauded  was  H.,  is  not  sup- 
ported by  proof  that  the  bank  of 
which  H.  was  assistant  cashier  was 
cheated  and  defrauded  by  the  presen- 
tation of  a  check  to  H.  as  such 
assistant  cashier,  accompanied  by  cer- 
tain false  and  fraudulent  representa- 
tions relating  to  the  check,  which  in- 
duced   H.,   as    cashier,   to    cash     the 


check  out  of  the  funds  of  the  bank. 
Id.,  474  (2)  (73  S.  E.  696).  See  Name, 
Place,  Time. 

Venue:  It  is  not  necessary  to  charge 
that  the  accused  is  a  citizen  of  the 
county.  7/3  (9);  123/494  (51  S.  E. 
501).  Too  late  after  arraignment  to 
object  to  indictment  on  ground  that 
it  fails  to  allege  residence  of  defend- 
ant. 38/491.  Where  indictment  com- 
mences with  name  of  county  and  then 
charges  that  crime  was  committed 
"in  said  county,"  this  is  a  sufficient 
allegation  of  venue.  71/44  (3); 
76/96;  103/21  (1)  (29  S.  E.  859). 
Where  defendant  filed  plea  of  guilty, 
judgment  not  arrested  because  blank 
left  in  indictment  for  name  of  county 
had  not  been  filled  up.  34/107;  and 
see  11  App.  149  (74  S.  E.  858). 

Verdict:  Effect  of  verdict  where  in- 
dictment contains  more  than  one 
count:     See  Joinder. 

Written  instrument:     See  Variance. 


ARTICLE  2. 
When  Two  Returns  of  "No  Bill"  Are  a  Bar. 

§  955.  (§  930.)  Two  returns  of  "no  bilT  a  bar.  Two  returns  of  "no 
bill"  by  grand  juries,  on  the  same  charge  or  accusation,  shall  be  a  bar  to  any 
future  prosecution  for  the  same  offense,  either  under  the  same  or  another 
name,  unless  such  returns  have  been  procured  by  the  fraudulent  conduct  of 
the  person  charged,  on  proof  of  which,  or  of  newly  discovered  evidence,  the 
judge  may  allow  a  third  bill  to  be  presented,  found,  and  prosecuted. 

Cobb,  864. 


Cited.     123/58,   61    (51   S.    E.   81). 

Defense  that  two  returns  of  "no  bill" 
have  been  made,  may  be  pleaded  in 
bar  or  given  in  evidence  under  gen- 
eral issue.  1  App.  113  (1)  (57  S.  E. 
972). 

Discharge:  Two  returns  of  "no  b.ill" 
not  entitle  person  charged,  to  order 
upon  minutes  of  superior  court  dis- 
charging him  "from  offense  or  crime 
therein  contained."  Especially  is  this 
true  where  solicitor  announces  that 
he  is  prepared  to  prove  that  the  two 


returns  were  procured  by  fraud. 
53/81. 
Highest  evidence  of  action  of  grand 
juries  would  be  entry,  of  their  return 
upon  minutes  of  court.  In  absence  of 
this  degree  of  proof,  defense  may  be 
established  by  any  other  competent 
testimony.  After  absence  of  higher 
degree  of  proof  has  been  accounted 
for,  individual  grand  jurors  are  com- 
petent as  witnesses  upon  such  issue.  1 
App.  113  (2)  (57  S.  E.  972). 
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ARTICLE  3. 

Special  Presentments  Treated  as  Indictments. 

§  956.  (§  931.)  Presentments  treated  as  indictments.  All  special 
presentments  by  the  grand  jury,  charging  defendants  with  violations  of  the 
penal  laws,  shall  be  treated  as  indictments.  And  it  shall  not  be  necessary 
for  the  clerk  to  enter  such  presentments  in  full  upon  the  minutes,  but  only 
the  statement  of  the  case,  and  finding  of  the  grand  jury  as  in  cases  of  indict- 
ments ;  nor  shall  it  be  necessary  for  the  solicitor-general  to  frame  bills  of  in- 
dictment on  such  presentments,  but  he  may  arraign  defendants  upon  such 
presentments,  and  put  them  upon  trial  in  like  manner  as  if  the  same  were 
bills  of  indictment 

Acts   1873,  p.  51. 


Date  of  offense  sufficiently  shown  to  be 
prior  to  return  of  presentment,  where 
presentment  was  returned  at  Novem- 
ber term,  1903,  which  session  court 
judicially  recognized  as  beginning  on 
November  12,  and  charged  that  of- 
fense was  committed  on  November  8, 
1903.     123/542   (4)    (51   S.   E.   630). 

Distinction  between  indictments  and 
special  presentments  obliterated  by 
this  section.  Where  before  present- 
ment for  malpractice  "was  sent  be- 
fore or  acted  upon  by  grand  jury" 
officer  was  served  personally  with 
copy,  called  in  solicitor's  entry  of 
service,  "this  indictment,"  and  with  list 
of  witnesses,  presentment  was  not  de- 
murrable on  ground  that  defendant 
couid  only  be  held  to  answer  indict- 


ment preferred  by  prosecutor  and 
found  true  by  grand  jury.  73/205; 
7  App.  7,  10   (65  S.   E.  1079). 

Entry  was  sufficient  to  show  that  grand 
jury  found  special  presentment,  where 
such  presentment  had  name  of  fore- 
"man,  with  his  official  designation  as 
such,  signed  on  back  of  it,  and  below 
such  signature  were  printed  words 
"special  presentment."  127/58  (2)  (56 
S.   E.  131). 

Form  is  same  whether  grand  jury  in- 
dict or  present.     41/583. 

Special  presentments  are  treated  as  in- 
dictments.    127/58   (1)    (56  S.   E.  131). 

Witness  must  be  sworn  on  presentment 
charging  specific  offense  against 
party,  in  order  to  render  finding  le- 
gal.    7  App.  7  (1)   (65  S.  E.  1079). 
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ARREST  AND  BAIL  AFTER  INDICTMENT,  AND 
PROCESS  AGAINST  CORPORATIONS. 


ARTICLE  1. 

Bench  warrant. 

§  957.  (§  932.)  Bench  warrant.  A  bench  warrant  is  one  issued  by 
a  judge  for  the  arrest  of  one  accused  of  a  crime  by  a  grand  jury.  Every 
officer  is  bound  to  execute  it  within  his  jurisdiction,  and  every  person  so 
arrested  must  be  committed  to  jail  until  bail  is  tendered;  any  judicial  offi- 
cer, or  the  sheriff  of  the  county  where  the  accusation  was  found,  may  re- 
ceive the  bail,  fix  the  amount  of  the  bond,  and  approve  the  sureties,  unless 
it  be  a  case  that  is  bailable  only  before  some  particular  officer. 

§§    1305    (3),   958. 


Bench  warrant  and  warrant  of  com- 
mitment, after  indictment,  are  suffi- 
cient, if  they  recite  fact  of  indictment 
and  describe  offense  generally. 
9/73  (2). 

Bill  of  exceptions  sued  out  by  defendant 
after  being  convicted  for  rape  and  sen- 
tenced for  20  years,  he  was  not  enti- 
tled as  matter  of  right  to  demand  that 


he  should  be  admitted  to  bail;  mat- 
ter was  in  discretion  of  presiding 
judge.  126/67  (2)  (54  S.  E.  822). 
Officials  of  county  in  which  one  is  ar- 
rested on  bench  warrant  issued  from 
another  county  have  no  authority  to 
admit  to  bail  person  arrested.  139/122 
(76  S.  E.  853). 


ARTICLE  2. 
Bail,  Surrender  of  Principal,  and  Forfeiture  of  Bond. 

§  958.  (§  933.)  Who  may  take  bail.  Capital  offenses  are  bailable 
only  before  a  judge  of  the  superior  court;  and  this  is,  in  every  case,  a 
matter  of  sound  discretion.  All  other  cases  are  bailable  by  the  committing 
court. 

Acts   1878-9,   p.   55. 

§§  310,  947. 


See  notes  to  §  962. 

Bastardy  warrant,  when  defendant  was 
arrested  under,  and  gave  bond  to  ap- 
pear before  justice  of  peace  for  hear- 
ing, bond  was  legal  and  valid.    45/173. 

Bill  of  exceptions  sued  out  complaining 
of  refusal  to  grant  new  trial  to  per- 


son convicted  of  felony,  if  judge 
grants  supersedeas  but  declines  to 
admit  accused  to  bail,  whether  Su- 
preme Court  has  jurisdiction  to  issue 
writ  of  mandamus  to  compel  him  to 
do  so,  quaere.  Defendant  was  not  en- 
titled as  matter   of  right   to  demand 
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that  he  should  be  admitted  to  bail, 
but  matter  was  within  discretion  of 
presiding  judge.  126/67  (54  S.  E. 
822).  It  may  be  that  under  this  sec- 
tion bill  of  exceptions  would  no  more 
lie  to  judge's  decision  than  would  a 
certiorari  from  order  of  commitment 
by  magistrate.     118/307  (45  S.  E.  411). 

Bond  must  show  on  its  face  cause  of 
arrest,  but  need  not  state  offense  with 
same  degree  of  particularity  as  is 
required  in  indictment;  and  it  is  suffi- 
cient if  offense  be  named  generally  as 
"accessory  after  the  fact,"  which 
would  be  equivalent  to  charge  as  for 
misdemeanor.  138/750  (1,  2)  (75  S.  E. 
1131). 

Discretion  of  court  in  granting  or  refus- 
ing bail  will  not  be  controlled  unless 
flagrantly  abused.     33/192.     Discretion 


of  court  will  not  be  controlled  unless 
manifestly  abused  where  granting  or 
refusal  of  bail  in  capital  cases  is  based 
on  prima  facie  case  of  murder,  on  evi- 
dence of  probable  guilt,  on  sickness  or 
physical  condition  of  defendant,  or 
on  other  cause.  118/307  (45  S.  E. 
411). 

Judicial  officer,  sheriff  is  not,  and  bond 
taken  by  him  is  not  technically  a 
recognizance,  but  is  good  as  bond, 
and  scire  facias  is  proper  remedy  for 
its  forfeiture.  4/329  (1).  Obligation 
to  appear,  attested  only  by  one  not  a 
magistrate,  was  not  technically  a  re- 
cognizance, but  was  good  as  bond. 
2/237    (2). 

Power  to  grant  bail,  court  has,  until  the 
prisoner  is  in  execution.    24/391. 


§  959.  (§  934.)  Bail  but  twice.  No  person  shall  give  bail  more  than 
twice  before  trial  for  the  same  offense,  after  presentment  or  indictment 
found. 

Cobb,   862.     Acts   1878-9,  p.   55. 


cipal  voluntarily  appeared  in  sheriff's 
office  in  vacation,  paid  all  costs  of 
forfeiture,  and  tendered  second  bond, 
which  was  accepted  and  approved  by 
sheriff.     10  App.  701   (73   S.   E.   1074). 


Cited.  126/67,  70  (54  S.  E.  822). 
Sureties  on  first  bond  were  discharged, 
where  bond  was  duly  forfeited,  and 
rule  nisi  issued  and  scire  facias  served, 
and,  before-  term  of  court  to  which 
scire  facias  was  made  returnable,  prin- 

§  960.  (§  935.)  Bail  surrendering  principal.  Bail  may  surrender 
their  principal  in  vacation  to  the  sheriff,  or  in  open  court,  in  discharge  of 
themselves  from  liability,  and  such  privilege  shall  continue  to  the  day  of 
the  term,  without  liability  for  costs  for  a  forfeiture  of  the  bond.  After 
forfeiture,  and  before  final  judgment,  the  bail  may,  at  any  time,  surrender 
their  principal,  upon  payment  of  all  costs  accruing  up  to  that  time.  The 
death  of  the  principal  at  any  time  before  final  judgment  shall  be  equivalent 
to^  a  surrender. 


Agent:     See  Arrest 

Appeal  to  superior  court  from  forfeiture 
of  recognizance  in  county  court,  sus- 
pended judgment  and  opened  case  to 
full  hearing  on  all  the  issues,  and  sure- 
ties could  defend,  except  as  to  costs, 
by  showing  that  since  judgment  in 
county  court,  principal  has  been  tried 
and  acquitted.     77/4    (2). 

Arrest  of  principal  is  duty  of  surety  and 
not  of  sheriff;  fact  that  solicitor  er- 
roneously advised  surety  that  sheriff 
should     make     arrest,    not    discharge 


surety.  82/613  (2)  (9  S.  E.  333).  A 
bail,  in  person  or  by  duly  authorized 
agent,  may  lawfully  recapture  his 
principal.  Without  proof  of  authority 
so  to  do.  the  son  of  the  bail  cannot 
empower  a  third  person  to  make  such 
arrest.     121/504   (1,   2)    (49   S.   E.  716). 

Best  evidence:     See  Entry. 

Bringing  accused  into  court  improperly 
under  order  of  judge  cannot  be  made 
ground  of  motion  for  new  trial. 
121/602   (6)    (49  S.   E.  706). 

Costs,  payment  of,  condition  to  surren- 
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der  after  judgment  nisi  and  before 
final  judgment.  62/267.  Sureties  on 
first  bond  were  discharged,  where 
bond  was  duly  forfeited,  and  rule  nisi 
issued  and  scire  facias  served,  and, 
before  term  of  court  to  which  scire 
facias  was  made  returnable,  principal 
voluntarily  appeared  in  sheriff's  of- 
fice in  vacation,  paid  all  costs  of  for- 
feiture, and  tendered  second  bond, 
which  was  accepted  and  approved  by 
sheiiff.     10  App.  701  (73  S.  E.  1074). 

County  court,  if  case  is  transferred  to, 
after  bond  given  for  appearance  in 
superior  court,  sureties  on  bond 
bound  for  appearance  of  principal  in 
county  court,  and,  on  his  failure  to 
appear,  county  judge  could  proceed 
to  forfeit  bond,  if  amount  not  beyond 
jurisdiction.     77/4  (1). 

Damages  for  maliciously  surrendering 
principal,  without  notice,  after  prom- 
ising to  stand  until  trial,  petition  for, 
not  sufficient.  79/315  (1)  (4  S.  E. 
264).  Surety  may  recover  from  prin- 
cipal, expense  necessarily  incurred  in 
producing  principal.  In  proper  case, 
surety  need  not  wait  until  bond  finally 
forfeited;  he  may  diminish  his  dam- 
ages by  producing  principal,  and  pre- 
vent bond  from  being  estreated.  8 
App.  229  (68  S.  E.  1013). 

Death  of  principal  between  return  of 
non  est  inventus  and  final  judgment 
on  scire  facias  might  be  shown  in 
.  discharge  of  bail.  2/331  (2).  Death 
of  principal,  after  forfeiture  but  be- 
fore judgment  thereon,  exonerates 
sureties.    32/663. 

Deputy  sheriff  may  receive  principal 
from  bail,  the  act  being  ministerial. 
62/267  (1). 

Entry  on  minutes  of  exoneretur  is 
highest  evidence  of  surrender.  1  App. 
250  (1)  (58  S.  E.  133);  53/167.  Where 
bail  surrenders  principal  during  ses- 
sion of  court,  it  is  his  duty  to  have 
exoneretur  entered  on  minutes,  which 
will  be  only  legal  evidence  of  dis- 
charge. 2/331  (1).  Entry  upon  scire 
facias  by  solicitor  that  he  had  "re- 
ceived $5.00  as  his  cost,  the  defendant 
having  appeared  in  court,"  is  no  dis- 
charge of  bond,  nor  any  suspension  of 
proceeding  to  take  final  judgment. 
53/166. 

Estoppel  to  assert  that  bond  was  in- 
valid because   of  surrender  of  princi- 


pal to  sheriff,  arose  against  surety, 
where  prisoner  was  released  on  bond 
signed  by  two  sureties,  and  on  same 
day  was  delivered  up  by  them  to 
sheriff,  and  still  later  on  that  day  one 
of  sureties  went  to  deputy  sheriff  who 
had  no  knowledge  of  previous  occur- 
rences, represented  that  bond  had 
been  given,  caused  deputy  to  examine 
bond,  and  on  that  basis  obtained  re- 
lease of  prisoner.  134/323  (67  S.  E. 
813). 

Final  judgment  on  scire  facias,  at  any 
time  before,  bail  has  right  to  surren- 
der principal.     2/331  (2). 

Justice  of  peace  having  accepted  recog- 
nizance returnable  to  superior  court 
and  released  defendant,  neither  he  nor 
constable  can  accept  surrender, 
though  bond  still  in  his  possession. 
Where  one  of  sureties  brought  prin- 
cipal before  justice  and  surrendered 
him  to  constable,  and  defendant  then 
demanded  trial  and  justice  fixed  day 
for  trial  and  allowed  defendant  to  en- 
ter into  recognizance  for  his  appear- 
ance on  that  day,  this  did  not  dis- 
charge first  bond  to  appear  at  superior 
court.     128/386  (4,  5)   (57  S.  E.  777). 

Minutes:    See  Entry. 

Producing  principal  in  court,  without 
more,  not  enough;  attention  of  court 
must  be  called  to  it.  1  App.  250  (1) 
(58  S.  E.  133);  53/167. 

Release  of  sureties:  When  the  principal 
is  afterwards  arrested  for  an  entirely 
distinct  offense,  and,  being  found 
guilty,  is  delivered  into  custody  to 
serve  a  term  upon  the  public  works, 
the  sureties  on  the  bond  are  released. 
The  release  of  the  sureties  from  fu- 
ture liability  arises  from  their  inability 
to  produce  their  principal  to  answer 
the  charge,  caused  by  the  act  of  the 
State  in  assuming  a  custody  of  their 
principal  to  which  they  were  thereto- 
fore entitled.  10  App.  730  (1)  (73  S. 
E.   1101). 

Supersedeas  bond  having  been  given 
pending  writ  of  error  after  sentence 
to  penitentiary,  sureties  surrendering 
principal  to  sheriff  were  relieved  from 
liability,  without  regard  to  reasons 
which  induced  surrender.  Principal 
should  not  be  remanded  to  custody  of 
sureties,  even  if  he  should  show  that 
he  was  surrendered  under  mistake  of 
fact  and  illegally  confined  in  peniten- 
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tiary.     112/744  (1)  (38  S.  E.  86). 
Witness    against    defendant,     fact 


that 
prosecutor  is  bail  for,  is  relevant  on 


question   of  credibility  of  witness. 
App.  486,  492  (61  S.   E.  888). 


§  961.  (§  936.)  Proceedings  to  forfeit  recognizances.  Upon. the 
failure  to  appear  of  any  principal  in  any  bond  or  recognizance  given  by  a 
person  charged  with  a  penal  offense,  or  by  a  prosecutor  to  prosecute,  or  by 
a  witness  to  appear  and  testify,  the  prosecuting  attorney  shall  proceed  to 
forfeit  such  bond  or  recognizance  in  the  manner  heretofore  practiced  in 
this  State.  No  recognizance  called  out  of  its  regular  order  on  the  docket 
shall  be  forfeited,  for  the  non-appearance  of  the  principal,  unless  the  solic- 
itor-general or  other  prosecuting  officer  shall  state  in  his  place  that  the 
State  is  ready  for  trial. 

Cobb,  861.     Acts   1878-9,  p.   57. 


Formal  forfeiture,  repeating  of  ancient 
and  customary  words  of,  becomes  a 
useless  and  perfunctory  ceremonial,  if 
defendant  is  called  in  court  on  sound- 
ing of  his  case.  1  App.  250  (3)  (58  S. 
133). 

Indictment  against  principal,  forfeiture 
of  a  criminal  recognizance  cannot  be 
successfully  resisted  by  an  attack  on, 
unless  it  appears  that  the  indictment 
is  void.     119/179   (45  S.  E.  989). 

Record  must  show  that  principal  was 
called  and  did  not  appear  before  bail 
can  be  made  liable.  4/329  (2).  Re- 
cital in  judgment  of  forfeiture  that 
principal  and  bail  were  called  in  open 
court,  and  did  not  appear  in  terms 
of  their  undertaking,  sufficient.  9/49 
(3).  Judgment  absolute  cannot  be 
entered  against  bail  on  recognizance 
or  appearance  bond,  until  it  appears 
from  record  that  he  has  had  oppor- 
tunity of  producing  body  of  principal, 
or  of  showing  cause  why  his  princi- 
pal does  not  appear.     3  App.  791   (2) 


(60  S.  E.  464);  73/587  (3). 

Relationship:  In  response  to  a  scire 
facias  to  forfeit  a  criminal  bond  it 
furnished  no  good  ground  of  defense 
to  allege  that  the  solicitor-general  vrho 
prepared  the  indictment  and  presented 
it  to  the  grand  jury,  and  signed  it  in 
his  official  capacity,  was  a  second 
cousin  of  the  accused  (the  principal  in 
the  bond);  nor  that  the  successor  of 
such  solicitor-general,  who  took  the 
forfeiture  nisi,  was  also  related  by  af- 
finity within  the  fourth  degree  to  the 
accused,  both  being  out  of  office  and 
a  new  solicitor  acting  when  the  case 
was  heard.     125/760  (54  S.  E.  685). 

Scire  facias  need  not  allege  that  case 
was  called  in  its  order  on  docket,  or  m 
that  State  had  announced  ready  for 
trial,  before  forfeiture  of  bond.  If 
case  was  called  out  of  its  order,  or 
there  was  no  such  announcement,  this 
would  be  matter  of  affirmative  de- 
fense.    7  App.  653   (1)    (67  S.  E.  847). 


§  962.  (§  937.)  Judgment  against  bail.  The  clerk  shall  issue  a  scire 
facias  on  all  forfeited  bonds,  recognizances,  or  other  obligations,  returnable 
to  the  next  term  of  such  court,  against  the  principal  and  his  sureties,  which 
shall  be  served  by  the  sheriff  or  his  deputy,  at  least  twenty  days  before  the 
return  thereof,  or,  if  the  party  resides  out  of  the  county  or  State,  scire 
facias  may  be  served  by  publication,  as  in  cases  of  scire  facias  to  revive 
judgment.  And  if,  at  such  return  term,  no  sufficient  cause  be  shown  to  the 
contrary,  judgment,  on  motion,  shall  be  entered  against  such  principal  and 
sureties,  or  such  of  them  as  have  been  served. 
.  Cobb,  862. 
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Amount  of  bond  need  not  be  specified 
in  judgment  of  forfeiture.  9/49  (4). 
See  Blanks,  City  court,  County  court. 

Amendment  of  scire  facias  allowed,  cor- 
recting clerical  mistake  or  omission 
in  direction.  19/597.  Forfeiture  of 
criminal  recognizance  by  scire  facias 
is  civil  proceeding,  and  scire  facias  is 
amendable.  113/9  (1)  (38  S.  E.  352). 
Scire,  facias  is  amendable  at  trial  term; 
so  as  to  make  it  conform  in  descrip- 
tion to  bond.  Such  amendment  not 
authorize  continuance.  13/1&0.  Rule 
nisi  on  forfeiture  of  bond  is  amenda- 
ble by  changing  recital  of  date  of  exe- 
cution of  bond  to  make  it  correspond 
to  true  date.  4  App.  129  (2)  (60  S.  E. 
1016).     See  §  5692,  Civil  Code. 

Another  State:     See  Voluntary  bond. 

Answer  to  scire  facias  should  plainly, 
fully,  and  distinctly  set  forth  ground 
of  defense,  and  not  deal  in  general 
conclusions  of  law.  It  was  insuffi- 
cient for  sureties  to  answer  that  war- 
rant under  which  principal  was  ar- 
rested was  illegal,  in  that  it  had  no 
affidavit  sufficient  to  support  it,  that 
the  warrant  described  no  offense,  and 
that  bond  contained  no  condition  for 
personal  appearance  at  superior  court 
of  particular  county,  and  hence  there 
was  no  breach.  73/547.  See  County, 
Warrant. 

Appeal  to  superior  court  from  forfeiture 
of  recognizance  in  county  court,  sus- 
pended judgment  and  opened  case  to 
full  hearing  on  all  the  issues,  and  sure- 
ties could  defend,  except  as  to  costs, 
by  showing  that  since  judgment  in 
county  court,  principal  has  been  tried 
and  acquitted.     77/4   (2). 

Bastardy  warrant,  where  defendant  was 
arrested  on,  and  gave  bond  to  appear 
before  justice  for  hearing,  bond  was 
legal  and  valid.     45/173. 

Blanks:  Where  surety  files  plea  that 
when  he  signed  bond  no  obligee  was 
named  and  no  amount  set  out  and 
that  blanks  were  later  filled  in  his  ab- 
sence, burden  of  sustaining  such  plea 
is  on  surety;  filling  of  blanks  by  sher- 
iff in  absence  of  surety  not  void  bond 
where  surety  authorized  sheriff  to  do 
so.    73/59. 

Called:     See  Record. 

City  court:  Sureties  on  bonds  in  mis- 
demeanor cases  are  chargeable  with 
knowledge  of  law  permitting  transfer 


of  such  cases  from  superior  court  to 
city  court.  4  App.  129  (1)  (60  S.  E. 
1016).  Magistrate  is  presumed  to  re- 
turn bond  to  superior  court  or  city 
court  according  to  law;  fact  that  bond 
returned  to  city  court  implied  juris- 
diction in  that  court.  Surety  knew 
when  he  signed  bond  that  city  court 
had  jurisdiction  where  warrant  and  in- 
dictment both  charged  amount  stolen 
to  be  under  $50.  82/613  (1)  (9  S.  E. 
333).  When  a  city  court  holds  four 
sessions  a  year,  in  March  and  Septem- 
ber for  the  transaction  of  criminal 
business  only,  and  in  June  and  De- 
cember for  civil  and  criminal  business, 
a  bond  being  forfeited  at  the  June 
term,  the  scire  facias,  being  a  civil 
proceeding,  was  properly  made  re- 
turnable to  the  next  December  term. 
61/197  (2).  See  Disqualification,  Evi- 
dence. 

Civil  case,  proceeding  by  scire  facias  is, 
and  one  distinctly  separate  from  crim- 
inal indictment.  1  App.  250  (2)  (58  S. 
E.  133);  113/9  (1)  (38  S.  E.  352).  See 
City  court,  Writ  of  error. 

Committing  trial  or  express  waiver 
thereof  need  not  be  made  to  appear 
in  proceedings  to  forfeit  bond.  Exe- 
cution of  bond  is  implied  waiver  of 
commitment  trial,  and  bond  is  good 
statutory  bond.  128/386  (1,'  6)  (57  S. 
E.  777).  Where  defendant  gave  bond 
before  justice  of  peace  to  appear  at 
superior  court,  and  before  justice  had 
returned  bond  and  warrant  to  superior 
court,  one  of  sureties  carried  defend- 
ant before  justice  and  surrendered 
him  to  constable,  and  defendant  de- 
manded trial  before  justice,  and  jus- 
tice fixed  day  for  trial  and  allowed 
defendant  to  enter  into  recognizance 
for  appearance  before  him  on  that 
day,  this  did  not  discharge  first  bond. 
128/386  (4)  (57  S.  E.  777).  Recogni- 
zance may  be  good,  though  it  does 
ndt  recite  that  principal  was  arrested, 
that  he  was  examined,  that  he  was 
convicted  on  that  examination,  *nd 
that  an  order  for  bail  was  made. 
22/417   (1). 

Condition  of  bond  to  appear  and  answer 
criminal  charge,  is  not  fulfilled  by  be- 
ing present,  or  by  appearing  and  an- 
swering charge  by  pleading  to  it.  Ac- 
cused must  appear  at  first  term  and 
continue  to  appear  until  permitted  to 
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go  by  leave  of  court,  or  until  acquitted 
or  otherwise  legally  discharged,  or  if 
convicted,  until  sentence  is  passed. 
2/137  (1).  Condition  of  bail  bond, 
that  principal  shall  attend  at  certain 
term  of  court,  and  from  term  to  term 
thereafter  until  discharged  by  leave  of 
court,  is  good.  35/180  (3).  See  An- 
swer, Indictment,  Sentence,  Term. 

Construction  of  law  applicable  to  sure- 
ties is  strict.  73/587  (3);  86/386,  387 
(12   S.   E.   648). 

Continuance  not  granted  because  of 
amendment  of  scire  facias  to  make  it 
conform  in  description  to  bond,  or  on 
ground  that  defendant  desired  to  plead. 
13/190  (2).  See  Jurors,  Order,  Sick- 
ness. 

Copy  of  lost  bond  established  instanter 
without  notice,  bond  having  become 
office  paper  by  being  delivered  to 
clerk  and  deposited  in  his  office. 
63/702  (3). 

Costs  of  criminal  case  out  of  which  re- 
cognizance arose  are  not  recoverable 
in  proceeding  by  scire  facias  to  en- 
force recognizance.  When  such  costs 
have  been  taxed  in  judgment,  motion 
to  re-tax  so  as  to  exclude  from  judg- 
ment these  non-taxable  costs,  should 
be  granted.     88/461  (14  S.  E.  706)N 

County  of  indictment  is  county  from 
which  scire  facias  is  to  be  issued,  and 
not  county  in  which  bail  resides. 
17/437.  Omission  of  name  of  county 
in  which  court  to  which  principal  is 
required  to  answer  is  held  does  not 
avoid  the  obligation,  and  doubt  or  am- 
biguity, if  any,  is  subject  to  explana- 
tion by  parol.  3  App.  348  (3)  (60  S. 
E.  4).  Exception  that  clerk  could  not 
issue  scire  facias  against  party  out  of 
county,  was  waived  in  argument. 
13/192.  Though  bail  bond  was  taken 
before  magistrate  in  different  county 
from  that  in  which  crime  was  com- 
mitted, and  though  magistrate  had  no 
jurisdiction,  bond  was  good.  82/570 
(9  S.  E.  782).  Bond  was  not  invalid 
because  it  required  appearance  at  next 
term  of  superior  court,  without  stat- 
ing specifically  in  what  county,  where 
county  appeared  from  other  papers 
before  court.  73/547.  County  orders 
are  not  legal  tender.  It  is  no  ground 
for  affidavit  of  illegality  to  fi.  fa.  issued 
on  forfeiture  of  recognizance  that 
sureties  had  tendered  to  sheriff  amount 


of  judgment  in  county  orders.  63/311. 
See  Answer. 

County  court,  if  case  is  transferred  to, 
after  bond  given  for  appearance  in 
superior  court,  sureties  on  bond  bound 
for  appearance  of  principal  in  county 
court,  and,  on  his  failure  to  appear, 
county  judge  could  proceed  to  forfeit 
bond,  if  amount  not  beyond  jurisdic- 

.  tion.    77/4  (1).    See  Appeal. 

Death  of  principal  after  forfeiture  but 
before  judgment  thereon,  exonerates 
the  sureties.  32/663.  Death  of  prin- 
cipal between  return  of  non  est  inven- 
tus and  final  judgment  on  scire  facias, 
may  be  shown  in  discharge  of  bail 
2/331  (2). 

Demand  for  trial,  if  defendant  not  tried 
at  term  of  entering,  or  next  succeed- 
ing term,  he  is  discharged,  whether 
order  discharging  him  be  granted  or 
not,  unless  demand  waived.  Formal 
entry  of  discharge  can  be  made  at 
any  time  nunc  p  o  tunc.  In  such  case 
appearance  bond  becomes  functus  of- 
ficio, and  surety  is  discharged.  7  App. 
653  (2)   (67  S.  E.  847). 

Demurrer  to  scire  facias  on  ground  that 
bond  void,  no  copy  being  attached, 
considered  only  with  reference  to  re- 
citals in  the  writ.  Not  proper  to  look 
to  bond  itself  or  to  any  aliunde  evi- 
dence.    112/459  (37  S.  E.  715). 

Disability  of  the  principal,  known  to  the 
bail,  will  not  prevent  bail  from  being 
bound.     62/449  (4). 

Dismissal  of  rule  nisi  and  scire  facias 
on  payment  of  costs,  does  not  invali- 
date bond  or  relieve  sureties.  Dis- 
missal of  rule  nisi,  or  discharge  there- 
from by  court  in  passing  upon  an- 
swer, will  not  prevent  subsequent 
forfeiture  of  bond,  where  sureties 
have  neither  surrendered  principal 
nor  paid  costs.  1  App.  250  (2,  3)  (58 
S.  E.  133). 

Disqualification  of  judge  to  try  criminal 
case,  also  disqualifies  him  to  forfeit 
bond  in  such  case,  or  to  grant  rule 
nisi  on  forfeiture.  4  App.  129  (4)  (60 
S.  E.  1016).  Judge  of  city  court  not 
disqualified  to  enter  judgment  upon 
scire  facias  to  forfeit  recognizance, 
though  he  is  ex-officio  clerk  of  that 
court  and  interested  in  costs.  3  App. 
791  (1)  (60  S.  E.  464).  See  Grand  ju- 
rors,  Relationship. 

Duress,    that   bond    obtained   by,    is   no 
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plea  for  surety.    9/49  (1). 

Evidence:  In  proceeding  to  forfeit  re- 
cognizance for  appearance  at  supe- 
rior court,  not  error  to  admit  in  evi- 
dence recognizance  itself,  accusation 
in  city  court,  indictment  in  superior 
court,  and  testimony  of  solicitor  of 
city  court  that  when  accusation  was 
preferred  accused  demanded  indict- 
ment, and  he  and  his  sureties  had  re- 
cognizance prepared  and  executed. 
114/739  (40  S.  E.  734). 

Execution  of  the  bond  need  not  be 
proven  unless  denied  on  oath.    6°/?02. 

Grand  jurors  who  participated  in  find- 
ing indictment,  that  names  of,  were 
not  on  list  of  legal  jurors,  must  be 
taken  advantage  of  by  plea  in  abate- 
ment, and  if  defendant  does  not  ap- 
pear to  make  plea,  surety  is  respon- 
sible on  recognizance,  and  cannot 
take  advantage  of  such  defect  on  trial 
of  scire  facias.     59/707   (1). 

Illegality:    See  County. 

Impossibility  to  produce  principal  will 
relieve  bail,  if  due  to  operation  of 
law.  34/207,  546,  28;  71/559.  See 
Penitentiary,  Subsequent  arrest. 

Indictment,  date  of,  being  subsequent 
to  that  of  bond  which  recited  indict- 
ment, new  trial  granted.  63/702  (4). 
Where  bond  was  taken  for  appear- 
ance at  specified  term,  from  day  to 
day,  and  from  term  to  term,  to  an- 
swer to  indictment  for  offense  of  "as- 
sault and  attempt  to  murder  (returned 
by  the  grand  jury  of  said  county  as 
true),"  recognizance  was  not  ren- 
dered void  as  voluntary  bond  because 
no  indictment  had  been  found  when 
it  was  executed,  and  none  was  found 
until  appearance  term.  69/351  (3). 
Obligor  in  recognizance  is  not  bound 
to  appear  before  indictment.  24/420 
(2).  Where  bail  bond  was  for  ap- 
pearance at  next  term  of  superior 
court  to  answer  charge  and  abide  by 
finding  of  court,  obligor  was  not 
bound  to  appear  before  indictment. 
18/314.  Sureties  may  set  up  that  in- 
dictment against  principal  is  fatally 
defective.  113/309  (38  S.  E.  825); 
138/750  (2)  (75  S.  E.  1131);  78/188 
(1);  25/235;  24/420;  4  App.  129  (3) 
(60  S.  E.  1016).  That  indictment  is 
nullity  is  good  defense  to  forfeiture 
of  bond.  Case  not  altered  by  fact 
that    recognizance    was    entered    into 


after  indictment.  3  App.  348  (2)  (60 , 
S.  E.  4).  Attack  on  indictment  not 
sufficient  to  resist  forfeiture  of  recog- 
nizance, unless  the  indictment  is  void. 
119/179  (45  S.  E.  989).  Judgment  ab- 
solute cannot  be  rendered  against 
surety  on  recognizance  for  appear- 
ance of  principal  at  named  city  court, 
to  answer  offense  of  simple  larceny 
as  charged  in  affidavit  of  named  per- 
son, when  it  appears  that  no  indrct- 
ment  or  formal  accusation  was  pend- 
ing against  principal  at  time  order  nisi 
to  forfeit  recognizance  was  granted. 
112/459  (1)  (37  S.  E.  710).  See  Of- 
fense. 

Innocence  of  accused,  no  defense  to 
proceeding  to  forfeit  recognizance. 
80/175   (4  S.   E.  906). 

Insufficient  bail  taken,  magistrate  may 
require  fresh  sureties.     9/49   (2). 

Intoxication:  See  Voluntary  intoxica- 
tion. 

Judgment,  though  erroneous,  is  not 
void,  if  court  had  jurisdiction,  and, 
while  it  stands  unvacated,  it  will  be 
bar  to  another  proceeding  for  same 
matter.  24/335.  Recognizance  does 
not  bind  lands,  or  other  property,  of 
cognizor,  until  forfeited  and  reduced 
to  judgment.  24/261.  See  Vacate 
judgment. 

Judicial  officer,  sheriff  is  not,  and  bond 
taken  by  him  is  not  technically  a  re- 
cognizance, but  is  good  as  bond,  and 
scire  facias  is  proper  remedy  for  its 
forfeiture.  4/329  (1).  Obligation  to 
appear,  attested  only  by  one  not  a 
magistrate,  was  not  technically  a  re- 
cognizance, but  was  good  as  bond. 
2/237  (2).  Committing  magistrate 
may  authorize  sheriff  to  imprison  of- 
fender until  he  enters  into  recogni- 
zance, and  his  bond  taken  by  sheriff, 
is  legal.  35/180  (4).  See  Voluntary 
bond. 

Jurors,  after  one  panel  of,  had  been  dis- 
charged for  term,  and  all  cases  con- 
tinued, solicitor  could  not  forfeit  re- 
cognizance and  issue  scire  facias  re- 
turnable to  next  term,  and  at  that 
term  have  final  judgment  against 
surety,  although  principal  did  not  ap- 
pear at  either  term.  That  principal 
was  not  present  did  not  render  surety 
liable.  Surety  generally  has  right  to 
produce  principal  when  case  is  ready 
for  trial  and  called  at  either  term.    In 
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present  case,  obligation  was  only  to 
produce  him  at  first  term,  and  not 
from  term  to  term,  and  had  jury  not 
been  discharged,  he  might  have  pro- 
duced him  then.     73/587  (1,  3). 

Lien:    See  Judgment 

Misnomer,  bail  cannot  defend  on 
ground  of,  where  he  admits  that  the 
indictment  was  against  his  principal. 
59/707. 

Misunderstanding:  See  Vacate  judg- 
ment. 

Nolle  prosequi  of  indictment  discharges 
surety  on  bond  either  to  take  case  to 
Supreme  Court  or  to  answer  in  court 
below.     56/589. 

Offense  for  which  accused  was  arrested 
and  bound  to  answer,  must  appear 
from  recognizance.  2/363  (l).  Bond 
must  show  on  its  face  cause  of  arrest, 
but  need  not  state  offense  with  same 
degree  of  particularity  as  is  required 
in  indictment;  and  it  is  sufficient  if 
offense  be  named  generally  as  "ac- 
cessory after  the  fact,"  which  would 
be  equivalent  to  charge  as  for  mis- 
demeanor. 138/750  (1,  2)  (75  S.  E. 
1131).  Where  person  enters  into  two 
recognizances,  one  to  answer  indict- 
ment for  false  swearing  by  affidavit, 
the  other  to  answer  indictment  for 
forging  affidavit,  both  recognizances 
may  be  enforced  by  judgment  of  for- 
feiture, whether  indictments  relate  to 
same  affidavit  or  not.  80/174  (4  S.  E. 
906).  If  the  greater  offense  named  in 
bend  includes  the  smaller  offense 
named  in  indictment,  or  if  smaller  of- 
fense named  in  bond  forms  an  ele- 
ment of  greater  offense  named  in  in- 
dictment, or  if  the  two  offenses  con- 
tain a  common  element,  security  will 
in  either  case  be  required  to  produce 
principal  to  answer  indictment. 
121/368  (5)  (49  S.  E.  319).  Where  as- 
sailant made  recognizance  to  answer 
such  matters  as  should  be  charged 
concerning  assault  and  battery,  and 
afterwards  party  assailed  died,  and 
assailant  was  indicted  for  murder, 
condition  of  recognizance  was  broken 
by  his  failure  to  appear.  22/417  (2); 
24/337.  If  recognizance  recites  of- 
fense substantially,  it  is  not  necessary 
to  designate  it  by  name.  32/251.  Re- 
cognizance to  answer  indictment  for 
larceny  will  cover  larceny  from 
house,  and  is  not  restricted  to  simple 


larceny.  Indictment  charging  bur- 
glary and  also  larcerty  from  house, 
will  serve  as  basis  for  forfeiting  re- 
cognizance to  answer  for  larceny. 
87/277  (13  S.  E.  512).  When  one  is 
brought  before  magistrate  charged 
with  larceny  from  person,  and  gives 
bond,  it  is  not  necessary  for  bond  to 
recite  whether  larceny  is  misde- 
meanor or  felony.  82/613  (1)  (9  S. 
E.  333).  Offense  sufficiently  stated  in 
bond  stating  principal  bound  to  ap- 
pear "to  answer  the  charge  of  lar- 
ceny from  the  person."  3  App.  791 
(3)  (6  S.  E.  464).  Bond  to  answer 
for  larceny  from  person  requires  bail 
to  produce  defendant  to  answer  in- 
dictment for  simple  larceny.  121/368 
(6)  (49  S.  E.  319).  That  the  offense 
was  described  in  bond  as  "assault  and 
attempt  to  murder,"  while  indictment, 
described  offense  as  assault  with  in- 
tent to  murder,  did  not  render  recog- 
nizance void  as  voluntary  bond. 
69/351  (2).  Recognizance  to  answer 
charge  of  "assault  with  intent  to  kill" 
is  not  void  as  failing  to  show  an  of- 
fense; under  such  charge  accused 
might  be  convicted  at  least  of  an  as- 
sault. 113/9  (2)  (38  S.  E.  352).  Re- 
cital in  scire  facias  that  defendant  has 
been  indicted  for  misdemeanor  is 
sufficient.  3  App.  348  (4)  (60  S.  E. 
4);  61/197  (1).  See  Answer,  Parol 
evidence,  Subsequent  arrest. 

Order  continuing  cases  entered  on  min- 
utes could  not  be  affected  by  state- 
ment of  judge  in  bill  of  exceptions, 
that  order  was  intended  to  be  entered 
on  minutes  at  time  of  adjournment 
and  for  purpose  of  disposing  of  cases 
that  were  not  reached  before  adjourn- 
ment. In  judgments  and  orders 
which  appear  of  record,  record  is  the 
only  evidence;  in  matters  not  of  rec- 
ord, judge's  certificate  is  the  only  ev- 
idence.    73/587  (2). 

Pardon  of  principal  by  Governor  before 
conviction,  must  be  delivered  to  and 
accepted  by  him,  before  it  takes  ef- 
fect, and  plea  of  pardon  by  sureties 
on  appearance  bond,  failing  to  set  up 
its  acceptance,  is  of  no  effect.    44/379. 

Parol  evidence  is  inadmissible  to  supply 
defect,  where  recognizance  fails  to 
specify  offense  for  which  accused  was 
arrested  and  bound  to  appear.  2/363 
(2).     Ambiguous  words  in  bond  may 
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be  explained  in  the  light  of  surround- 
ing circumstances.  69/351  (3).  See 
County. 

Payment:    See  County. 

Penitentiary,  State  having  principal  in, 
cannot  forfeit  bond  for  appearance. 
58/341. 

Plea  of  guilty,  offer  of  counsel  to  enter, 
for  absent  defendant,  no  defense  in 
proceeding  to  forfeit  bail.  121/368 
(4)   (49  S.  E.  319). 

Providential  cause  for  absence  is  good 
answer  to  rule  nisi  on  forfeiture  of 
bond.  121/602  (9)  (49  S.  E.  706).  See 
Sickness,  Vacate  judgment 

Record  must  show  that  principal  was 
called  and  did  not  appear  before  bail 
can  be  made  liable.  4/329  (2).  Re- 
cital in  judgment  of  forfeiture  that 
principal  and  bail  were  called  in  open 
court,  and  did  not  appear  in  terms 
of  their  undertaking,  sufficient.  9/49 
(3).  Judgment  absolute  cannot  be 
entered  against  bail  on  recognizance 
or  appearance  bond,  until  it  appears 
from  record  that  he  has  had  oppor- 
tunity of  producing  body  of  principal, 
or  of  showing  cause  why  his  princi- 
pal does  not  appear.  3  App.  791  (2) 
(60  S.  E.  464);  73/587  (3).  Scire 
facias  need  not  allege  that  case  was 
called  in  its  order  on  docket,  or  that 
State  had  announced  ready  for  trial, 
before  forfeiture  of  bond.  If  case  was 
called  out  of  its  order,  or  there  was 
no  such  announcement,  this  would  be 
matter  of  affirmative  defense.  7  App. 
653  (1)  (67  S.  E.  847).  Indictment  is 
part  of  record  in  scire  facias  proceed- 
ing.    133/638   (1)    (66  S.   E.  792). 

Relationship  to  principal,  of  solicitor- 
general  who  prepared  and  signed  in- 
dictment, or  of  his  successor  who 
took  forfeiture  nisi,  no  defense  to 
scire  facias,  both  being  out  of  office 
when  case  heard.  125/760  (54  S.  E. 
685). 

Second  bond  given  and  costs  paid  by 
principal,  after  service  of  scire  facias 
and  before  return  term  of  scire  facias, 
discharged  sureties  on  first  bond.  10 
App.  701  (73  S.  E.  1074).  See  Com- 
mitting trial,  Insufficient  bail,  Subse- 
quent arrest. 

Sentence,  subsequent  to,  sheriff,  and  not 
bail,  is  proper  custodian  of  principal. 
Upsn  recognizance  for  appearance  to 
answer  charge  and  not  to  depart  with- 


out leave  of  court,  bail  is  not  bound 
for  appearance  of  principal  at  term 
of  court  subsequent  to  that  at  which 
he  was  tried,  convicted,  and  sen- 
tenced.    86/386   (12  S.  E.  648). 

Service:  No  legal  judgment  can  be 
rendered  against  surety,  unless  scire 
facias  has  been  duly  issued  and 
served  on  surety,  if  he  resides  in 
county,  at  least  20  days  before  term 
to  which  it  is  returnable.  112/459  (2) 
(37  S.  E.  710). 

Sheriff:  See  Blanks,  Judicial  officer, 
Voluntary  bond. 

Sickness  of  principal,  sureties  should  be 
allowed  to  prove,  on  motion  to  enter 
judgment,  at  return  term  of  scire 
facias.  Such  proof  would  entitle 
them  to  continuance.  45/9  (1).  See 
Vacate  judgment. 

State:  In  recognizance  of  bail,  omis- 
sion of  statement  that  offense  was 
committed  in  the  State,  does  not 
per  se,  render  recognizance  void. 
22/417  (3). 

Subsequent  arrest  of  defendant  who  is 
under  bail,  upon  different  charge,  and 
the  giving  of  second  bond  by  him 
with  new  sureties,  to  answer  second 
charge,  not  discharge  sureties  on 
first  bond.  It  does  not  matter 
that  sureties  on  second  bond  advised 
principal  to  flee  the  country.  72/351; 
71/559.  Where  defendant  was  ar- 
rested and  gave  bond,  and  upon  find- 
ing of  true  bill,  judge  issued  bench 
warrant,  under  which  defendant  was 
arrested  and  continued  in  custody  of 
sheriff  until  trial,  during  progress  of 
which  he  escaped,  sureties  on  bond 
were  discharged  by  the  subsequent 
arrest.     51/158. 

Sunday,  bail  bond  executed  on,  is  valid. 
55/244;  62/449. 

Supersedeas  bond,  pending  writ  of  er- 
ror, transferred  custody  of  prisoner 
from  bail  on  appearance  bond 
to  bail  on  supersedeas  bond,  and 
forfeiture  of  appearance  bond  was  il- 
legal. 59/882.  Judgment  for  penalty 
for  supersedeas  bond  or  recognizance 
given  in  criminal  case  for  appearance 
of  accused,  cannot  be  entered  upon 
mere  motion,  without  suit  by  scire 
facias  or  otherwise.  85/559  (11  S.  E. 
844). 

Surrender  principal,  bail  has  right  to,  at 
any    time    before    final    judgment    on 
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scire  facias.  2/331  (2).  See  notes  to 
§  960. 

Term  to  wfiich  scire  facias  returnable, 
judgment  for  forfeiture  may  be  ren- 
dered at,  if  no  sufficient  reason  is 
shown  to  contrary.  Where  scire  fa- 
cias was  ordered  to  issue  returnable 
to  next  term,  and  was  not  issued  in 
time  to  be  returnable  to  next  term, 
court  at  such  term  could  pass  order 
for  new  scire  facias,  returnable  to 
next  succeeding  term,  without  caus- 
ing new  forfeiture  of  bond  to  be  en- 
tered. 128/386  (2,  3)  (57  S.  E.  777). 
Where  recognizance  hsrs  been  for- 
feited and  scire  facias  issued,  sureties 
have  until  State  case  against  principal 
has  been  called  at  next  term  to  pro- 
duce him.  If  they  fail  then  to  pro- 
duce him,  and  show  no  sufficient  rea- 
son for  not  doing  so,  it  is  proper  to 
enter  judgment  absolute.  112/648  (37 
S.  E.  886);  73/63.  To  enter  scire  fa- 
cias on  another  docket,  call  it,  and 
enter  judgment,  before  call  of  crim- 
inal case,  is  illegal.  73/63.  When 
recognizance  has  been  forfeited,  law 
requires  clerk  to  issue  scire  facias  re- 
turnable to  next  term;  and  if  clerk  al- 
lows next  term  to  pass,  and  then  is- 
sues scire  facias,  it  is  error  to  render 
judgment  thereon  against  security  at 
succeeding  term.  51/524.  Where 
condition  was  that  principal  appear  at 
particular  term,  but  it  contained  no 
provision  as  to  appearing  from  term 
to  term,  or  other  like  provision,  ap- 
pearance at  term  specified  was  com- 
pliance with  condition,  and  failure  to 
appear  at  subsequent  term  to  which 
case  was  continued,  would  not  sub- 
ject sureties  to  forfeiture.  65/341; 
73/587,  590.  Time  for  appearance  des- 
ignated as  the  fourth  Monday  in  Au- 
gust next,  the  bond  being  dated  Au- 
gust 3rd,  1855,  was  the  fourth  Mon- 
day in  August,  1856.  21/153.  See 
City  court,  Condition,  Indictment, 
Sentence,  Service,  Vacate  judgment. 

Transfer:  See  City  court,  County 
court. 

United  States  court,  where  case  is  duly 
removed  to,  subsequent  forfeiture  of 
recognizance  in  State  court  is  void; 
but  where  case  was  never  duly  re- 
moved, and  is  dismissed  from  United 
States  court  for  want  of  jurisdiction, 
forfeiture    of    recognizance    in    State 


court  would  be  good.  73/44. 
Vacate  judgment,  motion  to,  should  be 
granted,  where  judgment  appears  on 
face  of  record  to  be  illegal.  59/882, 
883.  In  motion  to  set  aside  judgment 
absolute  in  scire  facias,  indictment 
should  be  considered  as  part  of  rec- 
ord in  scire  facias  case.  133/638  (2) 
(66  S.  E.  792).  Where  solicitor  ad- 
vised surety  to  have  principals  in 
court  as  soon  as  he  could,  with  assur- 
ance that  judgment  of  forfeiture 
would  not  be  entered  until  next  morn- 
ing, this,  with  fact  that  surety  di£ 
have  principals  in  court  by  the  jury 
hour  next  morning,  and  so  announced 
to  court,  was  sufficient  to  authorize 
setting  aside  judgment  of  forfeiture, 
although  it  had  been  entered  on  min- 
utes. 51/171.  Where  sentence  was 
suspended  and  several  continuances 
allowed  to  prepare  motion  for  new 
trial,  and  on  date  to  which  case  was 
last  continued,  recognizance  was  for- 
feited, and,  during  term,  defendant 
came  in  and  was  sentenced,  and  there- 
upon moved  to  set  aside  forfeiture  on 
ground  that  he  was  sick  on  day  of  for- 
feiture, appearance  and  sentence 
would  be  complete  reply  to  scire  fa- 
cias should  it  be  issued.  64/442  (2). 
Where  judgment  was  made  absolute, 
and  later  in  same  term,  and  before 
jury  was  discharged,  defendant  ap- 
peared, was  tried  and  acquitted,  and 
thereupon  moved  to  vacate  judgment, 
and  showed  that  his  absence  at  first 
term  was  caused  by  his  own  sickness, 
and  at  second  by  sickness  of  his  wife, 
motion  to  vacate  should  have  been 
granted.  75/270.  Where,  because  of 
misunderstanding  as  to  when  case 
would  be  called,  counsel  allowed  de- 
fendant to  go  home,  and  upon  call 
of  case,  offered  to  have  him  present  in 
10  or  15  minutes,  but  indulgence  was 
refused  and  final  judgment  ordered, 
and  before  it  was  entered,  prisoner 
came  into  court,  it  was  error  to  refuse 
to  open  order  for  final  judgment. 
17/462.  Misunderstanding  of  judge's 
announcement  as  to  when  case  would 
be  tried,  resulting  in  failure  of  party 
or  his  counsel  to  make  known  to 
court  that  party  was  absent  for  provi- 
dential cause,  is  ground  for  setting 
aside  judgment.  18/275.  Where 
judgment  entered  at  return  term,  and, 
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during  term  and  before  juries  were 
discharged,  sureties  brought  principal 
into  court,  offered  to  pay  costs  and 
excuse  themselves  for  not  bringing 
principal  sooner,  by  showing  his  seri- 
ous illness,  and  moved  to  vacate  judg- 
ment, motion  should  have  been  al- 
lowed.   45/9  (2).     See  Writ  of  error. 

Voluntary  bond  may  be  enforced  by 
scire  facias,  though  executed  in  an- 
other State.  63/702  (1).  That  the 
sheriff  obtained  a  blank  bond  from 
clerk,  filled  it  up,  accepted  sureties 
and  returned  bond  to  clerk,  did  not 
make  it  void  as  voluntary  bond. 
69/351  (1).  See  Judgment,  Judicial 
officer,  Offense. 

Voluntary  intoxication  short  of  depriva- 
tion of  reason,  unless  opposite  party 
contributed  to  produce  it,  will  not  dis- 
able person  to  waive  right  or  bind 
himself  by  contract,  in  absence  of 
fraud  or  imposition.     62/449  (4). 

Warrant  for  assault  with  intent  to  mur- 
der,   fact   that    affidavit    for,    did   not 


specify  that  assault  made  with  weapon 
likely  to  produce  death  did  not  render 
warrant  invalid.  Where  case  left  to 
judge  by  agreement,  to  be  passed 
upon  by  inspection  of  record,  and  af- 
fidavit, warrant,  magistrate's  entry 
thereon,  and  bond  were  all  before 
him,  fact  that  warrant  failed  to  men- 
tion person  on  whom  assault  was 
made  did  not  render  it  invalid,  where 
it  identified  affidavit,  and  affidavit 
named  such  person.  73/547.  See 
Answer. 
Writ  of  error  may  be  prosecuted  by 
State  to  all  decisions  respecting 
bonds,  recognizances,  and  all  other 
matters,  not  strictly  of  criminal  na- 
ture. 24/420  (1).  Bill  of  exceptions 
assigning  error  on  dismissal  of  mo- 
tion to  set  aside  judgment  absolute 
in  scire  facias  on  forfeited  recogni- 
zance need  not  be  certified  within 
twenty  days.  133/638  (4)  (66  S.  E. 
792).     See  Supersedeas  bond. 


ARTICLE  3. 


Process  against  Corporations,  and  Mode  of  Trial. 

§  963.  (§  938.)  Process  against  corporations,  and  mode  of  trial. 

Whenever  an  indictment  or  special  presentment  against  a  corporation  doing 
business  in  this  State  is  returned,  or  filed  in  any  court  in  this  State  having 
jurisdiction  of  the  offense,  the  clerk  of  said  court  shall  issue  an  original  and 
copy  notice  to  the  defendant  corporation  of  the  filing  of  such  indictment  or 
special  presentment,  which  copy  notice  shall  be  served  by  a  sheriff  upon  any 
officer  of  such  corporation  to  be  found  in  his  county;  and  if  there  be  no 
such  officer  in  his  county,  then  upon  any  agent  of  such  corporation ;  and  the 
sheriff  serving  such  copy  notice  shall  make  an  entry  of  such  service  on  the 
original  notice,  and  return  the  same  to  the  court  from  which  it  issued,  and 
such  service  shall  be  service  upon  the  corporation,  and  the  indictment  or 
special  presentment  shall,  upon  the  return  of  said  notice  executed  as  pro- 
vided in  this  section,  stand  for  trial.  On  the  trial,  if  the  defendant  corpora- 
tion fails  to  appear,  or  appearing  fails  to  plead,  the  judge  shall  cause  to  be 
entered  a  plea  of  not  guilty,  and  the  trial  shall  proceed  as  though  the  defend- 
ant had  appeared  and  pleaded.  Upon  the  conviction  of  any  corporation  in 
any  such  trial,  there  shall  be  rendered  against  it  a  judgment  for  the  fine 

6  Ga  Code— 35 
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imposed,  together  with  the  costs  of  the  prosecution,  upon  which  judgment 
an  execution  shall  issue  against  the  property  of  the  defendant. 
Acts  1889,  p.  120. 


Appearance  of  corporation  by  attorney 
and  demurring  waives  service  of 
process.     125/287   (3)    (54  S.   E.  160). 

Indictment  or  presentment  of  grand 
jury  necessary,  in  absence  of  waiver 
of  indictment,  where  not  otherwise 
provided  by  statute.  There  being  no 
indictment,  clerk  of  city  court  was  not 
authorized  to  issue,  or  sheriff  to 
serve,  notice  prescribed  in  this  sec- 
tion. City  court  was  without  juris- 
diction to  try  offense  alleged  in  ac- 
cusation, based  upon  affidavit  of  pros- 
ecutor,   and   exceptions   of   defendant 


corporation  to  notice  served,  and  the 
plea  to  jurisdiction,  should  have  been 
sustained.  12  App.  174  (2,  3)  (76  S. 
E.  1029),  260  (77  S.  E.  107). 
Service  must  be  made  in  manner  pre- 
scribed, unless  waived,  before  trial 
can  legally  proceed.  12  App.  174  (1) 
(76  S.  E.  1029).  Defendant  in  crim- 
inal case  is  not  served  with  process, 
except  in  proceedings  against  corpora- 
tions, and  possibly  in  trial  of  petty 
offenses  in  some  municipal  courts. 
121/368,  370  (49  S.  E.  319). 
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CHANGE  OF  VENUE. 


ARTICLE  1. 

When  and  How  Venue  May  Be  Changed. 

§  964.  (§  939.)  Venue,  when  and  how  changed.     The  defendant  in 
any  criminal  case  in  the  superior  court  may  move,  by  petition  in  writing,  for 
a  change  of  venue,  whenever,  in  his  judgment,  an  impartial  jury  cannot  be 
obtained  in  the  county  where  the  crime  was  committed.    Upon  the  motion  it 
shall  not  be  necessary  to  examine  all  persons  m  the  county  where  the  crime 
was  committed,  liable  to  serve  on  juries,  but  the  judge  shall  hear  evidence  by 
affidavit  or  oral  testimony  in  support  of  or  against  the  motion ;  and  if,  from 
the  evidence  submitted,  the  court  shall  be  satisfied  that  an  impartial  jury 
can  not  be  obtained  to  try  the  case,  the  judge  shall  transfer  it  to  any  county 
that  may  be  agreed  upon  by  the  solicitor-general  and  the  defendant  or  his 
counsel,  to  be  tried  in  the  county  agreed  upon.    If  a  county  is  not  thus  agreed 
upon,  the  judge  shall  select  such  county  as,  in  his  judgment,  will  afford  a 
fair  and  impartial  jury  to  try  the  case,  and  have  it  transferred  accordingly. 
[It  shall  be  lawful  for  the  judge  of  the  superior  court  of  the  circuit  in 
which  a  crime  is  alleged  to  have  been  committed  to  change  the  venue  for  the 
trial  of  said  case,  on  his  own  motion,  with  or  without  petition,  whenever,  in 
his  judgment,  the  accused  party  will  be  lynched,  or  there  is  danger  of  violence 
being  attempted  to  be  committed  on  said  accused,  if  carried  back,  or  allowed 
to  remain  in  the  county  where  the  crime  is  alleged  to  have  been  committed. 
And  if  a  motion  by  petition  shall  be  made  by  the  accused  for  a  change  of 
venue,  said  judge  shall  hear  the  same  at  chambers,  with  or  without  the  pres- 
ence of  the  accused,  at  such  time  and  place  in  the  State  as  he  may  direct.    And 
if  the  evidence  submitted  shall  reasonably  show  that  there  is  probability  or 
danger  of  lynching,  or  other  violence,  then  it  shall  be  mandatory  on  said 
judge  to  change  the  venue  to  such  county  in  the  State  as,  in  his  judgment, 
will  avoid  such  lynching.     The  petitioner  shall  have  the  right  to  except  to 
the  ruling  of  the  court  at  such  interlocutory  hearing  and  the  bill  of  excep- 
tions when  signed  shall  operate  as  a  supersedeas  in  the  trial  of  said  case, 
until  passed  on  by  the  Supreme  Court:    Provided,  that  said  prisoner  shall 
present  said  bill  of  exceptions  to  the  judge  hearing  said  motion  within  six 
days  after  the  refusal  to  grant  said  motion.    And  said  bill  of  exceptions  shall 
be  filed  in  the  office  of  the  superior  court  of  the  county  of  the  alleged  crime, 
within  two  days  after  being  signed  by  the  judge;  and  said  clerk  shall  trans- 
mit said  bill  of  exceptions  and  the  required  record  of  said  case  as  early  a? 
possible  and  not  exceeding  ten  days   from  the  filing  in  said  office,  to  the 
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Supreme  Court.  And  said  case  in  the  Supreme  Court  shall  be  heard  as  soon 
as  possible,  taking  precedence  of  all  other  causes :  Provided,  that  should  the 
Supreme  Court  not  be  in  session  at  the  time  said  writ  of  error  is  received  in 
said  Court  it  shall  be  the  duty  of  the  clerk  of  said  Supreme  Court  to  at  once 
notify  the  Chief  Justice  of  said  Court,  or  in  his  absence  or  illness,  one  of  the 
other  Justices  of  said  Court,  of  the  receipt  of  said  writ  of  error;  and  it  shall 
be  the  duty  of  said  Justice  to  at  once  convene  said  Supreme  Court  for  the 
purpose  of  hearing  said  case,  and  said  Supreme  Court  shall  remand  said  case 
with  directions  or  pass  such  final  order  as  may  be  deemed  proper  and 
correct.]  (a) 

Acts  1895,  p.  70.     (a)   Acts  1911,  p.  74. 

§§  1096,  1102. 


Agreement  as  to  county  not  shown  by 
record,  presumed  that  there  was  no 
agreement.     42/307. 

Continuance  on  ground  of  popular  ex- 
citement is  not  essential  to  fair  trial, 
with  means  of  obtaining  impartial 
jurors,  and  for  changing  venue  if  nec- 
essary.    60/257    (1). 

Discretion  of  judge  in  determining 
whether  change  of  venue  necessary, 
not  controlled  unless  abused.  124/31 
(2)  (52  S.  E.  1);  see  100/659  (1)  (28 
S.  E.  423),  528  (11)  (28  S.  E.  246). 
Evidence  conflicting,  judge's  discre- 
tion in  denying  change  of  venue,  not 
controlled,  unless  abused.  125/584 
(1)  (54  S.  E.  82);  126/753  (1)  (55  S. 
E.  1025).  Where  petition  for  change 
of  venue  made  under  amending  Act 
of  1911,  finding  of  judge  is  control- 
ling, unless  manifestly  erroneous. 
140/138  (2),  141  (78  S.  E.  819). 

Judgment  transferring  case  could  not 
be  collaterally  attacked  in  court  to 
which  case  transferred.     42/307. 

Jurisdiction:  Upon  change  of  venue, 
county  from  which  case  transferred 
loses  all  jurisdiction  to  try  accused 
upon  indictment  transferred  at  time 
of  change  or  any  other  indictment 
charging  same  offense  (one  dissent- 
ing). 118/310  (45  S.  E.  381,  46  S.  E. 
488). 

New  trial:  Where  a  motion  for  a 
change  of  venue  was  made  upon  the 
ground  of  inflamed  and  excited  pub- 
lic opinion  prejudicial  to  the  accused, 
and  the  judge  after  hearing  evidence 
denied  the  motion  and  no  exception 
was  taken  to  the  refusal  to  grant  a 
change  of  venue,  the  same  contentions 


which  were  the  basis  of  the  motion 
cannot  be  again  urged  as  a  ground 
for  a  new  trial.  121/173  (2)  (50  S.  E. 
65).  Overruling  motion  for  change, 
without  further  evidence,  after  indi- 
cating intention  to  sustain  it,  not 
cause  for  new  trial.  129/717  (2)  (59 
S.  E.  816). 

Prior  to  Act  of  1895,  it  was  necessary 
for  judge  to  examine  all  persons  in 
county,  who  were  liable  to  serve  on 
juries,  before  venue  could  be  changed. 
100/659,  663  (28  S.  E.  423).  Venue 
could  be  changed  only  by  such  exam- 
ination; judge  had  no  power  to  hear 
evidence.  85/69  (2)  (11  S.  E.  814); 
80/785  (1)  (7  S.  E.  626);  54/371  (1). 
Code  section  requiring  that  method 
was  constitutional.  85/69  (2-a)  (11 
S.  E.  814).  Legislature  had  power  to 
change  the  method,  under  Constitu- 
tion of  1877.  80/785  (2-a)  (7  S.  E. 
626).  Under  Constitution  of  1868, 
change  of  venue  was  allowed  when 
judge  was  satisfied  that  impartial 
jury  could  not  be  had.  Law  was  si- 
lent as  to  method  by  which  judge 
should  satisfy  himself.  Attempt  to 
get  jury  was  best  method,  though 
judge  might  become  satisfied  by  ali- 
unde evidence.  Affidavit  of  defend- 
ant as  to  existence  of  excitement  and 
prejudice,  was  not  sufficient  to  invoke 
change.      43/483,    519. 

Writ  of  error:  Where  petition  for 
change  of  venue  made  under  amend- 
ing Act  of  1911,  and  petition  refused, 
judgment  is  reviewable  in  Supreme 
Court  where  bill  of  exceptions  sued 
out  according  to  the  provisions  of  the 
Act.     140/138  (1)   (78  S.  E.  819). 
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§  965.  (§  940.)  Clerk  to  transmit  papers,  etc.;  subpoenas  for  wit- 
nesses. Whenever  a  change  of  venue  is  had,  the  clerk  of  the  court  of  the 
county  from  which  the  case  has  been  transferred  shall  send  to  the  superior 
court  to  which  the  case  has  been  transferred  a  transcript  of  the  order  for  the 
change  of  venue,  the  evidence  before  the  court  of  inquiry,  a  list  of  all  the 
witnesses  subpoenaed  in  the  case,  and  all  other  papers  connected  with  the 
case.  The  clerk  of  the  court  of  the  county  selected  to  try  the  case  shall 
issue  subpoenas  to  said  witnesses  and  such  others  as  may  be  applied  for  by 
either  party. 

Acts  1895,  p.  71. 
§   1158. 

Cited.     118/310,  312  (45  S.  E.  381,  46    Sheriff's  duty:     See  §  1158. 
S.  E.  488).  Witness  fees:     See  §  1148. 

§  966.  (§  941.)  Subsequent  change  of  venue.  If  it  should  be  made 
to  appear  to  the  judge  of  th£  superior  court,  presiding  in  the  county  to  which 
a  case  has  been  transferred,  that  a  fair  and  impartial  jury  can  not  be  had 
therein,  he  shall,  in  the  manner  prescribed  in  the  first  section  of  this 
Article,  transfer  the  case  to  some  other  county  where  a  fair  and  impartial 
jury  can  be  had  to  try  it. 

Acts  1895,  p.  71. 

Cited.     118/310,  312   (45   S.   E.   381,  46  S.  E.  488). 
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Call    of   the    docket      Arraignment. 


FROM  THE  CALL  OF  THE  DOCKET  TO  SENTENCE. 


ARTICLE  1. 
Call  of  the  Docket. 

§  967.  (§  942.)  Docket,  how  called.  The  cases  on  the  criminal  docket 
shall  be  called  in  the  order  in  which  they  stand  on  the  docket,  unless  the  de- 
fendant be  in  jail,  or  otherwise  in  the  sound  discretion  of  the  court. 

Acts  1862-3,  pp.   138,   140. 

Directory,   section   is,   and    not   manda-  Even    if  judge   had   no   right   to   call 

tory.     The    exception,    "or    otherwise  docket   and   take   up  %  case   out   of   its 

in  the  sound  discretion  of  the  court,"  order,   before   party  could   object,   he 

confers  right  on  judge  to  use  discre-  must  show  injury,  resulting  from  act 

tion  in  taking  up  case  out  of  its  order.  of  court.     78/111   (2). 


ARTICLE  2. 
Arraignment. 


§  968.  (§  943.)  Prisoner  not  brought  in  in  fetters.  No  prisoner  shall 
be  brought  into  court,  for  arraignment  or  trial,  tied,  bound,  or  fettered, 
unless  the  court  shall  deem  it  necessary,  during  his  arraignment  or  trial. 

Cobb,   835. 

Cited.     121/368,   372   (50  S.   E.   121). 

§  969.  (§  944.)  When  prisoner  may  be  placed  in  bar  dock.  A  per- 
son indicted  for  an  offense  which  may,  on  conviction,  subject  him  to  death, 
or  imprisonment  in  the  penitentiary  for  three  years  or  more,  may  be  put  for 
his  arraignment  in  the  bar  dock,  or  other  place  set  apart  in  the  courtroom  for 
the  arraignment  of  prisoners.  If  the  health  of  the  prisoner,  or  other  circum- 
stances, should  render  it  more  convenient  to  him  and  his  counsel  that  he 
should  not  be  placed  for  his  arraignment,  or  during  his  trial,  within  the  bar 
dock,  or  other  place  assigned  in  the  courtroom  for  prisoners,  the  court  may 
grant  the  indulgence  of  removing  him  to  any  place  in  the  courtroom,  or  con- 
tiguous to  it,  requested  by  him  or  his  counsel.  A  person  indicted  for  an  of- 
fense which,  on  conviction,  will  not  subject  him  to  death  or  imprisonment 
in  the  penitentiary  for  the  term  of  three  years  shall  not  be  put  for  his  ar- 
raignment in  the  bar  dock,  or  other  place  set  apart  in  the  courtroom  for  the 
arraignment  of  prisoners. 

Cobb,   834,   835. 
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Arraignment. 


§  970.  (§  945.)  Copy  of  accusation,  and  list  of  witnesses.  Every 
person  charged  with  an  offense  against  the  laws  of  this  State  shall  be  fur- 
nished, on  demand,  previously  to  his  arraignment,  with  a  copy  of  the  accu- 
sation, and  a  list  of  the  witnesses  on  whose  testimony  the  charge  against  him 
is  founded. 

Const.,  Art.  1,  §  1,  par.  5  (§  6361,  C.  C).     Cobb,  834, 

§  8  (2). 

See  §  8  (2)  and  notes. 

§  971.  (§  946.)  Form  of  arraignment  and  plea  of  "guilty."  Upon 
the  arraignment  of  a  prisoner,  the  indictment  shall  be  read  to  him,  and  he 
shall  be  required  to  answer  whether  he  is  guilty  or  not  guilty  of  the  offense 
charged  in  the  indictment,  which  answer  or  plea  shall  be  made  orally  by  the 
prisoner,  or  his  counsel.  And  if  he  shall  plead  "guilty,"  such  plea  shall  be 
immediately  recorded  on  the  minutes  of  the  court  by  the  clerk,  together  with 
the  arraignment ;  and  the  court  shall  pronounce  upon  such  prisoner  the  judg- 
ment of  the  law,  in  the  same  manner  as  if  he  had  been  convicted  of  the 
offense  by  the  verdict  of  a  jury;  but,  at  ;any  time  before  judgment  is  pro- 
nounced, the  prisoner  may  withdraw  the  plea  of  "guilty,"  and  plead  "not 
guilty."  and  such  former  plea  shall  not  be  given  in  evidence  against  him  on 
his  trial. 

Cobb,   834,   835. 


Absence:    See  Presence. 

Formal  arraignment  not  required  where 
indictment  read  over  to  accused  by 
solicitor-general,  and  plea  of  not 
guilty  entered.  125/739  (2)  (54  S.  E. 
667). 

Indictment,  one  object  of  arraignment 
is  to  afford  opportunity  to  object  to, 
before  trial.  87/516,  524  (13  S.  E. 
523). 

Mistake:    See  Plea. 

Mistrial,  arraignment  need  not  be  re- 
peated after,  in  order  to  try  again  on 
same  issue.     58/35  (2). 

New  trial,  prisoner  need  not  again  be 
arraigned  on.     49/103   (3). 

Nolle  prosequi  could  be  entered  after 
solicitor  inadvertently  entered  on  bill 
of  indictment  arraignment  and  plea 
of  not  guilty,  and  jury  were  impaneled 
and  sworn,  indictment  was  read  to 
them,  and  solicitor  made  opening  ad- 
dress, and  was  about  to  introduce  evi- 
dence, when  counsel  for  prisoner 
moved  for  verdict  of  not  guilty,  on 
ground  that  there  had  been  no  ar- 
raignment or  plea.     34/323. 

Plea  of  guilty,  judgment  based  on,  not 
set    aside    upon    affidavit    of    accused 


that  he  was  fraudulently  induced  to 
plead  guilty  by  two  other  persons 
both  of  whom  deny  same  under  oath. 
99/209  (25  S.  E.  177).  Where  oral 
motion  to  withdraw  plea  of  guilty, 
made  immediately  after  sentence,  was 
denied,  and,  by  leave,  written  motion 
with  supporting  affidavits  was  ten- 
dered on  later  day  during  term,  and 
also  written  motion  to  set  aside  sen- 
tence, and  both  motions  were  denied, 
writ  of  error  could  be  prosecuted  to 
review  both  refusal  to  set  aside  sen- 
tence and  refusal  to  allow  withdrawal 
of  plea,  though  judge  certified  that  he 
intended  denial  of  oral  motion  to  be 
final  disposition  of  the  matter.  12 
App.  615  (1)  (77  S.  E.  1080).  Judg- 
ment is  "pronounced,"  within  purview 
of  this  section,  when  accused  is  offi- 
cially informed  by  court  of  sentence  to 
be  entered  against  him.  After  that 
time  accused  may  not,  as  matter  of 
right,  withdraw  plea  of  guilty.  Id.  615 
(2)  (77  S.  E.  1080).  Recommendation 
that  one  guilty  of  felony  be  punished 
as  for  misdemeanor  can  be  made  only 
by  jury  trying  case,  yet  plea  of  guilty 
to     which     such     recommendation     is 
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Arraignment. 


added  is  not  void.  Recommendation 
may  be  treated  as  surplusage.  Id.  615 
(3)  (77  S.  E.  1080).  Withdrawal  of 
plea  of  guilty,  after  sentence,  is  within 
discretion  of  judge.  Id.  615  (4)  (77 
S.  E.  1080).  Plea  of  guilty  ought 
never  to  be  received  unless  freely  and 
voluntarily  made;  and  if  entered  un- 
der misapprehension  as  to  its  legal  ef- 
fect because  of  representations  made 
or  inducements  held  out  either  by 
court  or  counsel  for  State,  prisoner 
ought  to  be  allowed  to  withdraw  plea, 
even  after  sentence,  if  he  moves 
promptly  upon  discovery  that  he  has 
been  misled.  Id.  615  (6)  (77  S.  E. 
1080).  Where  accused  pleaded  guilty 
to  felony  with  understanding  from 
special  counsel  for  State  that  only 
misdemeanor  punishment  would  be 
imposed,  and  judge  knew  of  this 
agreement,  motion  to  vacate  peniten- 
tiary sentence  and  to  allow  plea  of 
guilty  to  be  withdrawn  should  have 
been  allowed.  Id.  615  (7)  (77  S.  E. 
1080).  Where  there  are  several  indict- 
ments against  defendant,  and  he 
pleads  guilty,  by  mistake,  to  one  when 
he  intended  it  to  be  to  another,  error 
may  be  corrected,  notwithstanding 
entry  has  been  made  on  indictment 
and  transferred  to   minutes  of  court. 

•  20/674.  There  is  no  such  plea  to  an 
indictment  as  pendency  of  a  former 
indictment  or  autrefois  arraign. 
70/134  (3). 

Presence  of  prisoner  and  his  counsel 
when  sentence  was  pronounced,  is  not 
entered  on  record,  and  silence  of  rec- 
ord as  to  such  fact  is  no  cause  for 
arresting  judgment  or  setting  it  aside. 
60/430  (3).  It  is  legally  impossible  to 
arraign  defendant,  accept  his  waiver, 
or  receive  a  plea  in  his  absence.  This 
is  true  as  to  both  felonies  and  misde- 


meanors. Where  defendant  was  ab- 
sent, and  counsel  offered  to  enter  plea 
of  guilty,  this  afforded  no  defense  in 
proceeding  to  forfeit  bail.  121/368 
(49  S    E.  319). 

Recommendation:    See  Plea. 

Waiver  of  arraignment  must  be  equiv- 
alent of  thing  waived,  and  be  made 
under  such  circumstances  as  will  serve 
purpose  of  law  in  requiring  the  for- 
mality. 121/368  (1)  (49  S.  E.  319). 
Accused  may  waive  formal  arraign- 
ment; silent  acquiescence  amounts  to 
waiver.  117/704  (45  S.  E.  66).  Not 
error  for  court  to  inquire  of  prisoner 
or  his  counsel,  if  he  will  waive  ar- 
raignment, bill  of  indictment,  and  list 
of  witnesses.  22/211  (4).  Right  of 
formal  arraignment  and  plea  is 
waived  where  defendant  waits  until 
after  verdict  to  bring  to  attention  of 
court  that  he  has  not  been  formally 
called  upon  to  c^ter  plea.  2  App. 
636  (1)  (58  S.  E.  1106).  Defendant 
will  be  held  to  have  waived  formal 
arraignment,  unless,  at  time  of  enter- 
ing plea  of  not  guilty,  he  called  at- 
tention of  court  to  fact  that  he  did 
not  intend  to  waive  arraignment. 
Merely  striking  from  printed  waiver 
on  back  of  indictment  words,  "waives 
formal  arraignment,"  will  not  entitle 
accused,  after  verdict,  to  take  advan- 
tage of  fact  that  he  was  not  formally 
arraigned.  11  App.  137  (1)  (74  S.  E. 
895).  Waiver  of  arraignment  and  en- 
try of  this  fact,  together  with  a  plea 
of  not  guilty,  by  the  solicitor-general 
upon  the  indictment,  sufficiently  forms 
the  issue.  It  is  unnecessary  to  fur- 
ther call  upon  defendant  to  plead. 
95/222  (1)   (21  S.  E.  381). 

Withdrawal:     See  Plea. 

Writ  of  error:     See  Plea. 


§  972.  (§  947.)  Standing  mute  or  pleading   "not  guilty.' '     If  the 

prisoner,  upon  being  arraigned,  shall  plead  "not  guilty,"  or  shall  stand 
mute,  the  clerk  shall  immediately  record  upon  the  minutes  of  the  court  the 
plea  of  "not  guilty,"  together  with  the  arraignment  and  such  arraignment 
and  plea  shall  constitute  the  issue  between  the  prisoner  and  the  State. 

Cobb,  834. 


Cited.      118/807,    808    (45    S.    E.    616); 
121/368,  372   (50  S.   E.   121). 
Standing  mute  is  equivalent  to  pleading 
not  guilty,  and  clerk  should  record  on 


minutes  fact  that  defendant  pleaded 
not  guilty,  or  that  he  stood  mute.  7 
App.  48  (2)  <66  S.  E.  148). 
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§  973.  (§  948.)  Issue  may  be  recorded  afterward.  If  the  clerk  shall 
fail  or  neglect  to  record  the  arraignment  and  plea  of  the  prisoner  at  the  time 
the  same  is  made,  it  may  and  shall  be  done  at  any  time  afterward,  by  order 
of  the  court,  and  this  shall  cure  the  error  or  omission  of  the  clerk. 

Cobb.  835. 


Omission  of  clerk  to  record  arraignment 
and  plea  may  be  cured  at  any  time  by 


order  nunc  pro  tunc. 
(66  S.   E.   148). 


7  App.  48    (2) 


§  974.  (§  949.)  To  be  entered  on  the  indictment.  The  arraignment 
and  plea  or  answer  of  the  prisoner  shall  be  entered  on  the  indictment  by 
the  solicitor-general,  or  other  person  acting  as  prosecuting  officer  on  the 
part  of  the  State. 

Cobb,  835. 


Nolle  prosequi  could  be  entered  after 
solicitor  inadvertently  entered  on  till 
of  indictment  arraignment  and  plea 
of  not  guilty,  and  jury  were  impan- 
eled and  sworn,  indictment  was  read 
t<j  them,  and  solicitor  made  opening 
address,  and  was  about  to  introduce 
evidence,  when  counsel  for  prisoner 
moved   for   verdict   of  not   guilty,   on 


ground  that  there  nad  been  no  arraign- 
ment or  plea.  34/323. 
Waiver  of  arraignment  and  entry  of 
this  fact,  together  with  a  plea  of  not 
guilty,  by  the  solicitor-general  upon 
the  indictment,  sufficiently  forms  the 
issue.  It  is  unnecessary  to  further  call 
upon  defendant  to  plead.  95/222  (1) 
(21   S.   E.  381). 


ARTICLE  3. 
Demurrers  and  Special  Pleas  to  be  in  Writing. 

§  975.  (§  950.)  Demurrers  and  special  pleas  to  be  in  writing.     If 

the  prisoner,  upon  being  arraigned,  shall  demur  to  the  indictment,  or  plead 
to  the  jurisdiction  of  the  court,  or  in  abatement,  or  any  special  plea  in  bar, 
the  demurrer  or  plea  shall  be  made  in  writing;  and  if  such  demurrer  or  plea 
shall  be  decided  against  the  prisoner,  he  may  nevertheless  plead  and  rely  on 
the  general  issue  of  "not  guilty." 
Cobb,  834,  835.       . 

See  §  980  and  notes. 
Accessory:  Motion  to  quash  indictment 
should  have  been  granted,  where  in- 
dictment charged  accused  with  receiv- 
ing stolen  goods  as  accessory  after 
fact,  without  alleging  principal  tried 
and  convicted.  56/92.  But  even  if  in 
such  case  motion  to  quash,  made  at 
proper  time,  should  have  been  granted, 
such  defect  is  no  ground  for  motion 
in  arrest.  95/478  (20  S.  E.  271).  If 
any  merit  in  point  that  defendant  was 


charged  as  principal,  and  another  per- 
son as  accessory  before  the  fact,  in 
same  count,  it  should  have  been  taken 
before  case  submitted  to  jury,  and  not 
on  motion  to  arrest.  37/51. 
Alteration  of  indictment  by  solicitor 
after  defendant  arraigned  and  jury 
charged  with  case,  though  his  act  was 
unauthorized  and  improper,  was  no 
cause  for  granting  motion  for  verdict 
of  acquittal.  41/484  (1).  Interlinea- 
tions or  erasures  in  indictment  made 
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apparently  before  it  was  acted  on 
by  grand  jury  no  cause  for  quashing. 
99/46  (1)  (25  S.  E.  617).  Charge  that 
indictment  altered  since  returned  can- 
not be  presented  by  demurrer.  10 
App.  819   (2)   (74  S.  E.  312). 

Amendment  of  accusation  in  city  court, 
before  defendant  pleads  to  merits.  2 
App.  283  (58  S.  E.  486).  Amendment 
to  accusation  in  city  court,  not  ob- 
jected to  when  offered,  oral  demur- 
rer when  evidence  introduced  to  prove 
amendment,  was  too  late.  10  App. 
214   (1)    (73  S.  E.  27). 

Arraignment,  special  pleas  in  bar  must 
be  filed  on,  before  pleading  to  merits. 
103/403  (29  S.  E.  915);  4  App.  573  (2) 
(62  S>.  E.  104).  One  object  of  ar- 
raignment is  to  afford  opportunity  to 
object  to  indictment  before  trial.  If  de- 
fendant neglects  matters  of  form  until 
after  verdict,  he  is  too  late.  87/516, 
524  (13  S.  E.  523);  95/479  (l)  (20  S. 
E.  271).     See  Former  conviction. 

Arrest  illegal,  no  ground  for  acquittal; 
special  pleas  setting  up  such  matter 
properly  stricken.  126/84  (9)  (54  S. 
E.  931). 

City  £ourt,  plea  in  abatement  in  case 
transferred  to,  from  superior  court,  is 
triable  in  city  court  unless  some  issue 
arises  involving  correctness  of  min- 
utes of  superior  court.  118/556  (6)  (45 
S.  E.  443).  Where  question  as  to  se- 
lection of  grand  jurors  raised  in  city 
court,  to  which  case  had  been  trans- 
ferred, irregularities  should  be  cor- 
rected in  superior  court.  63/641. 
Bastardy  case  could  be  tried  in 
city  court  of  Atlanta  under  accusation, 
without  indictment.  74/842.  See 
Amendment,  Jurisdiction. 

Constitutionality:     See  Statute. 

Construction  of  penal  statute  called  for 
by  demurrer,  judgment  thereon  con- 
cludes defendant  as  to  construction 
given,  until  reversed  or  set  aside. 
125/248   (54  S.  E.  192). 

Corporation:     See  Supreme  Court 

Counts,  one  good,  one  defective,  latter 
not  demurred  to,  right  waived  and 
judgment  not  arrested.  3  App.  13 
(1)  (59  S.  E.  196).  Though  one  count 
defective,  judgment  should  not  be  ar- 
rested where  it  can  be  presumed  that 
others  are  good.  10/48;  40/529.  When 
indictment  contained  two  counts,  one 
good,   the  other   bad,  general   demur- 


rer to  whole  indictment,  properly 
overruled.  122/158  (1)  (50  S.  E.  60); 
79/344   (5   S.   E.   76). 

Date  on  which  offense  laid,  immaterial, 
unless  defendant,  before  pleading  to 
merits,  demurred.  2  App.  392,  394  (58 
S.  E.  672).  Date  of  offense  alleged  to 
be  after  repeal  of  statute  upon  which 
indictment  founded,  demurrer  proper; 
but  if  not  filed  and  evidence  shows 
offense  committed  before  repeal,  al- 
legation as  to  date  immaterial.  6  App. 
12  (2,  3)  (64  S.  E.  117).  Indictment 
alleging  year  without  alleging  either 
day  or  month,  should  be  quashed  on 
special  demurrer.  65/410  (1);  102/568 
(27  S.  E.  670).  Indictment  good 
though  impossible  date  stated,  as  day 
on  which  offense  committed.  At  any 
rate,  objection  too  late  after  verdict. 
25/515  (2);  55/304,  625.  Where  indict- 
ment charges  offense  committed  on 
day  subsequent  to  finding  of  indict- 
ment, defect  is  ground  for  special  de- 
murrer before  pleading  to  merits,  but 
not  ground  for  motion  in  arrest. 
103/5  (1)  (29  S.  E.  432);  123/133  (51 
S.   E.  294);  58/332   (2). 

Description  of  property  alleged  to  have 
been  stolen  being  insufficient,  defect 
should  be  taken  advantage  of  by  de- 
murrer in  writing  before  pleading  to 
merits.  When  no  written  demurrer 
filed,  refusal  to  quash  for  insufficient 
description,  not  reversed.  117/39  (1) 
(43  S.  E.  426).  Description  of  prop- 
erty alleged  to  have  been  stolen  as 
"one  shovel  of  the  value  of  one  dol- 
lar," subject  to  special  demurrer. 
120/490   (48  S.  E.  198). 

Direction  of  verdict  of  not  guilty  is  not 
proper  method  of  taking  advantage 
of  fatal  defect  in  indictment.  Proper 
method  before  verdict  is  to  demur,  or 
after  verdict  to  move  in  arrest  of  judg- 
ment. 46/322  (2).  Motion  to  quash 
and  motion  for  verdict  of  acquittal  for 
defects  in  indictment,  are  in  nature 
of  demurrer,  which  must  be  filed  by 
way  of  demurrer  on  arraignment  and 
before  plea.  22/545  (3).  See  Altera- 
tion, Statute. 

Distinction  between  exception  to  in- 
dictment before  trial,  and  motion  after 
verdict  in  arrest  of  judgment.  95/478 
(1)  (20  S.  E.  271);  87/516  (13  S.  E. 
523). 

Duplicity,   accusation    for   cheating   and 
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Swindling  in  this  case  was  not  demur- 
rable for.  125/243  (1)  (54  S.  E.  184). 
Evidence  insufficient,  no  ground  for  mo- 
tion to  quash  indictment;  question 
for  jury.  3  App.  609  (3)  (60  S.  E.  283). 
Motion  to  quash  because  no  evidence, 
submitted  by  State  in  support  of  of- 
fense as  charged,  overruled;  question 
for  jury,  not  court.  6  App.  567  (1) 
(65  S.  E.  359). 
Form    of    indictment:       See  §    954    and 

notes. 
Formal  defects  must  be  reached  by  mo- 
tion to  quash,  or  demurrer  in  writing, 
before  pleading  to  merits.    118/299  (l) 
(45  S.  E.  226);  69/747  (2).     After  ver- 
dict, too  late  to  object  to  formal  de- 
fects.    87/524    (13   S.    E.   523);    95/479 
(20  S.   E.  271).     Motion  in  arrest  on 
grounds  that  it  is  not  charged  in  first 
count    that     person     or    persons    as- 
saulted, was  or  were  in  the  peace  of 
the  State  or  that  defendants  were  of 
sound    memory    and    discretion,    that 
two    counts    contain    charges    of    two 
different  crimes,  that  assault  and  shoot- 
ing are  charged  to  have  been  commit- 
ted on  two  persons,  that  defendant  is 
charged  as  principal  and  another  per- 
son  as   accessory   before   the   fact,   in 
same  count,  not  sustained.    If  grounds 
good   at    all,    they    should    have    been 
taken    before    case    submitted.     37/51. 
Use   of  "malice  aforesaid"   instead   of 
"malice    aforethought,"  in    indictment 
for  murder,  not  support  motion  in  ar- 
rest.    95/340   (22  S.    E    836).     Verdict 
not  vitiated   by  any   defect   not   good 
ground  for  motion  in  arrest.     36/447. 
That    established   copy   of   indictment 
not   indorsed,   "true   bill,"    no   ground 
for  motion  in  arrest.    76/39.     See  Ar- 
raignment, Omission.     See  §  980  and 
notes. 
Former  conviction,  refusal  to  allow  evi- 
dence of,  while  case  was  at  issue  on 
plea  of  not  guilty,  not  error;  nor  was 
it  error  to  refuse  to  allow  defendant 
to     file     plea      of    autrefois      convict. 
103/403    (29    S.    E.    915).      Defense    of 
autrefois  acquit  or  convict  should  be 
interposed    on    arraignment   and    can- 
not,   after    conviction,    be    set    up    by 
habeas  corpus  proceedings,  as  ground 
of   discharge.     4   App.   573    (2)    (62   S. 
E.  104).    See  Pendency.    See  §  11  and 
notes. 
Grand  jurors,  alleged  disqualification  of, 


propter  affectum,  is  not  valid  ground 
for  plea  in  abatement.    7  App.  115  (1) 
(66  S.   E.  390);  8  App.  129   (4)    (68  S. 
E.   849).     Question  as.  to  disqualifica- 
tion of  grand  juror  not  raised  by  de- 
murrer.    106/119  (32  S.  E.  23).     Omis- 
sion  of   names  of  grand  jurors   from 
indictment,  cannot  be  taken  advantage 
of  on  motion  for  new  trial,  where  ac- 
cused    waived    such    defect    at     trial. 
107/721   (1)   (33  5.  E.  648).     Name  of 
one  of  grand  jurors  occurring  twice, 
only    seventeen    acting,    no    cause   for 
arrest  of  judgment;  plea  in  abatement 
proper.      97/216    (2)     (23    S.    E.    824). 
Judgment  not  arrested  because  three 
of   nineteen   grand   jurors'   names   are 
set  out  by  initials  of  Christian  name 
only.      18/460    (6);    59/859    (l).      Plea 
alleging  that  names  of  three  grand  ju- 
rors were  not  in  box  nor  on  list  and 
that  three  persons  served  on  the  jury 
without  taking  oath  should  not  have 
been    dismissed.      63/641.      Points    re- 
lating to  number  of  grand  jurors  and 
their  competency  should  be  made  be- 
fore true  bill  found,  and  not  at  trial. 
78/174   (1)   (1  S.  E.  222).     Irregularly 
summoning    of    grand    jurors,    matter 
for  plea,  not  demurrer.     60/88.     That 
indictment     recited     that    they    were 
sworn,  chosen  and  selected,  no  ground 
for     quashing.      65/731.      Disqualifica- 
tion   of   grand   juror   because   he    has 
not   resided   in   county   six  months   is 
propter  defectum,  and  when  urged  by 
plea    in    abatement,    it    must    affirma- 
tively   appear    that    accused    did    not 
have  notice  and  opportunity  to  make 
question  by  challenge  before  finding  of 
indictment.    123/167  (2)  (51  S.  E.  305); 
121/591    (2)     (49    S.    E.    781);    125/777 
(3,  4)  (54  S.  E.  751).     Name  of  grand 
juror  not  on  jury  list  at  time  "when 
indictment    was    found,"    not    ground 
of  plea  in  abatement.     100/576  (1)   (28 
S.    E.   605).     Plea  in   abatement,   filed 
after    indictment   and    before    arraign- 
ment, setting  up  that  grand  jury  had 
served  at  next  preceding  term,  should 
have  been  sustained.     138/465   (b)    (75 
S.  E.  594).    Service  on  grand  jury  dur- 
ing  next  preceding   term   renders   ju- 
ror incompetent  propter  defectum  and 
is  good  ground  for  challenge  or  plea 
in    abatement,    in    due    time,    but    not 
cause   for  new  trial,  though   fact  un- 
known till  after  verdict.     125/277   (1) 
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(54  S.   E.   167);   see   121/329   (49   S.   E. 
267);  122/166  (50  S.  E.  57);  1  App.  518 
(3)  (57  S.  E.  1021).    Grand  jury,  drawn 
at  term  to  wl]ich  court  was  adjourned 
by  order  of  judge  issued  at  chambers, 
to  serve  at  next  regular  term,  having 
found    indictment,    plea    in    abatement 
should    have    been    sustained.     57/427. 
That   certain  members   of  grand  jury 
who  found  indictment  had  served  on 
coroner's    jury    who    found    that   ac- 
cused committed  homicide  under  con- 
sideration,   not    ground    for    plea    in 
abatement,    or    for   new   trial.     69/705 
(1).     No   ground  to   quash   that  oath 
was    administered    to    regular    grand 
jurors,    who    served    during    term,    by 
judge  who  was  disqualified  to  try  case 
arising    under    particular     indictment. 
8  App.  129  (6)  (68  S.  E.  849).    Entry  of 
true  bill  on  indictment  not  signed  by 
foreman    of    grand    jury,    not    ground 
for  motion  in  arrest.     2  App.  656  (58 
S.   E.   1110).     Where   special   present- 
ment had  name  of  foreman  of  grand 
jury,   with    his    official   designation   as 
such,    signed   on   back   of   it,   and   be- 
low   signature     were    printed     words 
"special    presentment,"    this    was    suf- 
ficient   endorsement    to    show    grand 
jury  found   such   special  presentment; 
no  error  in  overruling  motion  to  quash. 
127/58    (2)    (56   S.   E.   131).      Plea   that 
member  of  grand  jury  who  returned 
indictment   was   also   member   of  firm 
whose  store  was  alleged  to  have  been 
burglarized,     insufficient     in     law.      10 
App.  109  (1)  (72  S.  E.  951).    If  defend- 
ant can  except  to  grand  juror  at  all,  on 
ground   that   he   has   formed   and   ex- 
pressed an   opinion,   he  should  do  so 
before    true    bill    found,    and    not    on 
trial.     69/11    (5-c),   705    (1-b).     While 
failure  to  swear  witness  before  grand 
jury    might    be    sufficient    reason    for 
quashing    indictment    or    presentment, 
if   proper   plea   in   abatement   filed,   it 
is  not  sufficient  reason  for  acquitting 
accused    after    issue    joined.      121/144 
(4)    (48   S.    E.   966).      Plea   setting   up 
that  witness  whose  name  appears  on 
"special  presentment"  not  sworn  must 
be    affirmatively    established.      125/255 
(2)    (54    S.    E.    144).      Plea   that   oath 
not  administered   to  one  witness   not 
good      without      alleging      indictment 
found  solely  on  his  testimony.    104/546 
(1)    (30   S.   E.   780).     Fact   that  blank 


left  in  indictment  for  name  of  county 
for  which  grand  jurors  sworn,  not 
ground  for  arrest  of  judgment,  after 
plea  of  guilty.  34/107.  Where  jury 
found  against  special  plea  setting  up 
incompetency  of  grand  juror,  and  de- 
fendant, without  moving  to  set  aside 
verdict,  entered  plea  of  not  guilty, 
too  late  after  conviction  to  attack 
verdict  on  plea  as  contrary  to  evidence. 
53/602  (3).  One  bound  over  to  su- 
perior court  cannot  attack  indictment 
on  ground  that  grand  jurors  who  acted 
thereon  were  disqualified  by  relation- 
ship to  persons  interested  in  prosecu- 
tion. 106/226  (2)  (32  S.  E.  140).  Plea 
in  abatement  or  motion  to  quash,  al- 
leging that  two  of  grand  jurors  who 
found  bill  were  related  within  fourth 
degree  to  prosecutor,  though  made 
before  pleading  to  merits,  is  not  sus- 
tainable. 110/249  (1)  (34  S.  E.  204). 
See  City  court,  Prosecutor. 

Judge,  without  jury,  trying  case,  plea  in 
abatement  filed  and  no  evidence  of- 
fered to  support  it,  proper  practice  to 
enter  judgment  overruling  plea;  but 
where,  instead  of  doing  this,  judge 
passes  order  striking  plea,  such  tech- 
nical error  not  cause  reversal.  In 
such  case,  State  should  have  trav- 
ersed plea,  yet  as  court  allowed  ac- 
cused opportunity  to  introduce  evi- 
dence, which  he  refused  to  do,  but  re- 
lied on  proposition  that  court  had  no 
authority  to  try  plea,  failure  to  trav- 
erse not  cause  reversal.  118/556  (7,  8) 
(45  vS.  E.  443). 

Jurisdiction:  If  commitment  was  ir- 
regular or  illegal,  defendant  might 
have  raised  such  questions  by  habeas 
corpus,  but  could  not,  after  having 
been  bound  over  and  having  given 
bond,  plead  them  to  jurisdiction  of 
city  court.  10  App.  29  (1)  (72  S.  E. 
599). 

Jury  lists,  that  "all  lawyers,  ministers  of 
the  gospel,  doctors,  dentists,  railroad 
engineers  and  fireman"  are  omitted 
from,  is  no  ground  for  plea  in  abate- 
ment or  challenge  to  array.  137/523 
(1-b)    (73  S.   E.  826). 

Lewd  house,  that  indictment  for  keep- 
ing, does  not  allege  it  was  kept  for 
purposes  of  fornication,  by  owner,  or 
any  one  else,  is  not  good  in  arrest. 
60/656  (2). 

Misjoinder  of  offenses  in  same  count  is 
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matter  of  form,  and  is  no  ground  for 
arresting  judgment  after  conviction 
of  one  of  offenses  charged.  87/516  (1) 
(13  S.  E.  523);  37/51.  Demurrer  al- 
leging that  separate  and  distinct  of- 
fenses, for  which  separate  and  distinct 
penalties  are  provided,  are  improperly 
joined,  without  indicating  what  such 
separate  and  distinct  offenses  are, 
presents  no  question.  118/556  (3)  (45 
S.   E.  443);  126/105   (54  S.   E.  916). 

Misnomer,  too  late  to  file  plea  of,  as  to 
Christian  name  by  which  accused  was 
indicted,  plea  not  being  offered  upon 
arraignment,  nor  until  close  of  evi- 
dence upon  plea  of  not  guilty.  92/14  (1) 
(18  S.  E.  545).  Plea  before  arraign- 
ment that  defendant  was  indicted  as 
"Lizzie  Jordan,"  when  her  name  was 
"Eliza  A.  Jordan"  and  she  was  known 
by  no  other,  should  not  have  been 
stricken.  60/656  (3).  Where  accusa- 
tion stated  name  of  defendant  as  Cor- 
nelia Johnson,  and  affidavit  on  which 
accusation  based  stated  name  as  Cor- 
nelius Johnson,  question  as  to  iden- 
tity of  person,  should  have  been  made 
by  special  plea  in  abatement.  7  App. 
551  (1)  (67  S.  E.  224).  Errors  of  law 
committed  in  trial  of  special  plea  of 
misnomer  no  ground  for  new  trial  on 
main  case.  113/699  (1)  (39  S.  E.  295); 
92/453  (17  S.  E.  270);  62/395.  See  § 
979  and  notes. 

Name:  That  indictment  names  defend- 
ant, but  afterwards,  in  charging  of- 
fense, leaves  blank  instead  of  renam- 
ing her,  is  not  good  in  arrest.  60/656 
(1);  67/723.  See  Grand  jurors,  Mis- 
nomer, Prosecutor. 

Negative  pregnant,  reached  only  by  spe- 
cial demurrer.     15/205,  210. 

New  trial,  to  entitle  defendant  to,  on 
ground  that  indictment  defective,  he 
must  have  excepted  to  indictment,  at 
time  and  in  manner  prescribed  in  stat- 
ute, and  court  must  have  overruled 
exception.  24/31  (1).  Sufficiency  of 
indictment  cannot  be  questioned  by 
motion  for  new  trial.  107/666  (1)  (33 
S.  E.  630);  122/  504  (51  S.  E.  503);  7 
App.  622  (1)  (67  S.  E.  696),  668  (1) 
(67  S.  E.  894).  Defects  in  indictment 
or  accusation  must  be  taken  advan- 
tage of  by  demurrer  before  trial  or  mo- 
tion in  arrest  after  conviction.  They 
furnish  no  reason  for  granting  new 
trial.     114/13  (1)   (39  S.  E.  902);  93/47 


(1)  (19  S.  E.  49);  118/329  (2)  (45  S. 
E.  365);  124/141  (2)  (52  S.  E.  160). 
Objection  that  accusation  based  on 
defective  affidavit,  must  be  made  by 
demurrer  or  motion  in  arrest.  Such 
objection  no  ground  for  new  trial.  1 
App.  527  (1)  (58  S.  E.  236).  Neither 
on  motion  for  new  trial,  nor  by  writ 
of  error  whose  only  assignment  of 
error  is  overruling  of  motion  for  new 
trial,  can  advantage  be  taken  of  de- 
fects of  accusation.  1  App.  504,  505 
(58  S.  E.  236).  See  Grand  jurors, 
Misnomer.  Overruling  demurrers  or 
motion  to  quash  not  ground  for  new 
trial:  See  §  1096,  catchword  Demur- 
rer. 

Omission  of  words,  "contrary  to  the  laws 
of  said  State,"  etc.,  renders  indict- 
ment demurrable.  106/384  (32  S.  E. 
365);  but  see  123/494,  496  (51  S.  E. 
501);  5  App.  472  (63  S.  E.  536),  478  (63 
S.  E.  532).  If  omission  of  word,  "un- 
lawfully," rendered  accusation  defec- 
tive, it  was  defect  of  form;  demurrer, 
not  motion  in  arrest,  proper  proceed- 
ing. 5  App.  477  (b)  (63  S.  E.  532). 
Indictment  should  be  "in  name  and 
behalf  of  citizens  of  Georgia,"  and  if 
these  words  be  omitted,  on  exception 
at  proper  time,  indictment  quashed. 
37/80  (1). 

Oral  motion,  indictment  may  be  quashed 
on,  for  any  defect  for  which  judg- 
ment should  be  arrested.  Omission 
of  words,  "tending  to  debauch  the 
morals,"  in  accusation  for  notorious 
act  of  public  indecency,  is  not  such 
defect  as  can  be  reached  by  oral  mo- 
tion to  quash.  118/299  (1,  2)  (45  S. 
E.  226). 

Ordinary:    See  Solicitor. 

Pendency  of  another  indictment  charg- 
ing same  offense  not  ground  for  plea 
in  abatement.  Former  indictment  or 
former  arraignment  constitutes  no  de- 
fense, except  when  there  has  been 
former  jeopardy.  8  App.  129  (5)  (68 
S.  E.  849);  11  App.  754  (1)  (76  S.  E. 
78).  Plea  alleging  pendency  of  an- 
other indictment  for  same  offense  is 
certainly  not  good  when  plea  itself 
shows  nolle  prosequi  has  been  en- 
tered upon  former  indictment.  115/814 
(5)  (42  S.  E.  271).  State  may  prove 
offense  at  any  time  within  statute  of 
limitations,  though  similar  indictments 
for     like     offenses,     covering    wholly 
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or  partially  same  period  of  time,  are 
pending  against  accused.  114/439  (7) 
(40  S.  E.  317);  see  110/290  (34  S.  E. 
1016). 

Prosecutor,  that  name  of,  not  indorsed 
on  indictment,  is  matter  of  form,  and 
not  good  in  arrest.  59/859  (1).  That 
prosecutor  was  member  of  grand  jury 
which  found  bill,  not  good  in  arrest; 
objection  too  late.  62/179;  103/552  (29 
S.  E.  423).    See  Solicitor. 

Quash,  motion  to,  is  demurrer,  and  must 
be  in  writing  on  arraignment  and  be- 
fore plea.  22/499  (1),  545  (3);  29/616. 
After  pleading  not  guilty,  defendant 
cannot  move  to  quash  indictment, 
upon  ground  which  would  not  be 
good  in  arrest.     47/523. 

Record:  Matter  must  appear  on  face 
of  indictment,  or  elsewhere  in  record, 
to  be  reached  by  demurrer.    64/344  (1). 

Repealed    statute:     See    Date,    Statute. 

Residence  of  defendant  not  averred,  not 
ground  for  quashing  indictment. 
123/494   (1)    (51  S.   E.  501). 

Return  of  indictment  not  made  into 
open  court,  plea  in  abatement  sus- 
tained.    124/776  (53  S.  E.  332). 

Solicitor  of  city  court  judicially  known 
to  have  been  legally  appointed  and 
commissioned,  his  right  cannot  be 
brought  in  question  by  plea  in  abate- 
ment to  accusation  drawn  by  him.  10 
App.  544  (1)  (73  S.  E.  697).  Appear- 
ance of  solicitor-general  as  such  and 
as  prosecutor,  before  grand  jury  not, 
after  conviction,  cause  for  new  trial, 
no  exception  having  been  previously 
taken;  in  such  case  a  solicitor-general 
pro  tern,  should  have  been  appointed. 
97/452  (1)  (25  S.  E.  341).  That  the 
ordinary  of  the  county  acted  as  solic- 
itor pro  tempore  in  drawing  and  sign- 
ing an  indictment,  is  not  good  ground 
for  a  plea  in  abatement;  neither  is  it 
that  such  solicitor  pro  tempore  was 
the  employed  counsel  for  the  prosecu- 
tion of  the  case.     69/11  (5-d). 

Specific  defects  not  being  pointed  out, 
indictment  good  in  substance  not 
quashed  on  demurrer  which  charac- 
terizes it  as  "vague,  uncertain,  and  in- 
definite." 115/814  (3)  (42  S.  E.  271). 
Demurrer  raising  special  objections  to 
indictment  should  be  strictly  construed 
against  pleader.  109/536,  540  (35  S. 
E.  97).     See  Misjoinder. 

Stabbing,    accusation    charging    offense 


of,  which  fails  to  allege  that  stabbing 
was  done  in  self-defense,  or  under 
other  circumstances  of  justification,  is 
demurrable;  but  this  defect  may  be 
waived;  and  if  defect  waived  by  fail- 
ure to  demur,  omission  to  negative 
exception,  not  ground  for  arrest.  5 
App.  472  (1)  (63  S.  E.  536). 

Statute  unconstitutional,  or  for  any  rea- 
son not  valid,  where  indictment  based 
on,  defect  taken  advantage  of  by  de- 
murrer or  motion  in  arrest  of  judg- 
ment. 114/40  (2)  (39  S.  E.  897).  If 
indictment  on  face  fatally  defective 
because  based  on  statute  no  longer  in 
force,  defect  should  be  taken  advan- 
tage of  by  demurrer  or  motion  in  ar- 
rest. In  absence  of  demurrer,  such  de- 
fect is  not  ground  for  asking  direction 
of  verdict  of  acquittal,  or,  in  motion 
for  new  trial,  for  setting  aside  verdict 
as  contrary  to  law.  113/749  (7)  (39 
S.  E.  318),  criticised  116/872,  897  (43 
S.  E.  280).  Where  statute  on  which 
accusation  based  is  unconstitutional, 
proper  procedure  is  demurrer  or  mo- 
tion to  quash,  and  not  motion  to  di- 
rect verdict.  7  App.  5  (3)  (65  S.  E. 
1096).  Constitutionality  of  act  on 
which  accusation  based,  not  passed 
upon  by  Supreme  Court,  where  ac- 
cusation fatally  defective,  and  lower 
court  erred  in  overruling  special  de- 
murrer thereto.  123/506  (2)  (51  S.  E. 
505);  see  34/309  (3).  See  Date.  See 
notes  to  §  6392,  Civil  Code. 

Subsequent  proceedings  after  overruling 
demurrer  were  necessarily  erroneous, 
where  indictment  should  have  been 
quashed  on  demurrer.  90/441  (2)  (16 
S.   E.  92). 

Supreme  Court  cannot  consider  assign- 
ment of  error  in  bill  of  exceptions,  al- 
leging that  trial  court  should  have 
ruled  that  accused  corporation  was 
not  indictable  at  all  for  offense  charged, 
when  on  trial  defendant  neither  de- 
murred nor  moved  to  quash.  114/226 
(1)    (39  S.  E.  899). 

Traverse  plea  in  abatement,  failure  to, 
not  cause  for  taking  allegations  in 
plea  as  true,  though  sworn  to;  they 
must  be  supported  by  evidence. 
118/556  (9)   (45  S.  E.  44-3).     See  Judge. 

Verbal  inaccuracies,  if  indictment 
clearly  understood  by  disregarding, 
it  should  not  be  quashed  on  demurrer. 
7  App.  805  (1)   (68  S.  E.  315). 
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Waiver  of  right  to  arraignment  and 
plea  results  from  going  to  trial  with- 
out objection.  2  App.  636  (1)  (58  S.  E. 
1106);  see  34/323;  117/704  (45  S.  E. 
66).  Exceptions  which  go  merely  to 
form  are  waived  if  not  taken  before 
joinder  of  issue.  2  App.  392  (2)  (58 
S.  E.  672);  5  App.  472  (2)  (63  S.  E. 
536);  7  App.  799  (68  S.  E.  338).  All 
exceptions  for  form  or  matters  that 
may  arise  by  special  demurrer,  or  by 
plea  in  abatement  or  in  bar,  must  be 


made  in  writing  preliminary  to  trial, 
and  if  not  made  at  proper  time  are  to 
be  held  as  waived.  41/484  (2);  71/44. 
See  §§  5,  980. 
Writing,  demurrer  must  be  in.  110/290 
(1)  (34  S.  E.  1020).  Demurrer  should 
have  been  in  writing  and  shown  to 
have  been  so,  before  arraignment. 
70/718  (2);  87/516,  524  (13  S.  E.  523). 
See  Description,  Formal  defects,  Oral 
motion,  Quash. 


ARTICLE  4. 
Pleas  of  Insanity,  and  Misnomer. 

§  976.  (§  951.)  Plea  of  insanity,  how  tried.  Whenever  the  plea  of 
insanity  is  filed,  it  shall  be  the  duty  of  the  court  to  cause  the  issue  on  that 
plea  to  be  first  tried  by  a  special  jury,  and  if  found  to  be  true,  the  court  shall 
order  the  defendant  to  be  delivered  to  the  superintendent  of  the  Sanitarium, 
there  to  remain  until  discharged  in  the  manner  prescribed  by  law. 

§  33 


Burden  on  accused  to  establish  by  pre- 
ponderance of  evidence  plea  of  in- 
sanity at  time  act  done.  97/388  (3) 
(24  S.  E.  28);  56/463   (8). 

Charge:    See  General  issue. 

Convicts,  disposition  of,  when  insane 
in  capital  cases:  See  §§  1073-1076, 
and  notes.  Committing  of  insane  con- 
vict in  penitentiary  case  to  prison 
farm:    See  §  1229. 

Evidence:  Where  question  is  whether 
defendant  is  insane  at  the  time  of  the 
trial,  it  is  not  competent  to  ask  a  phy- 
sician whether  certain  domestic  trou- 
bles constituted  a  sufficient  cause  of 
insanity.     56/463  (5). 

General  issue:  It  is  no  error  to  strike 
special  plea  setting  up  insanity  at 
time  offense  committed;  this  defense 
must  be  insisted  upon  under  general 
issue  of  not  guilty.  75/614  (3).  Gen- 
eral issue  covers  defense  of  insanity 
at  time  act  committed,  in  absence  of 
special  plea;  and,  while  it  may  not 
be  necessary  for  judge  to  explain  na- 
ture and  purpose  of  such  plea,  doing 
so  is  no  cause  for  new  trial,  if  jury 
instructed    to   consider   mental   condi- 


tion since  act  on  determining  condi- 
tion at  time  of  act.  96/284  (1)  (22  S. 
E.  570). 

One  trial  only  demandable  as  matter  of 
right,  under  this  section  and  section 
978.     103/619  (1)    (30  S.   E.  550). 

Time  of  offense,  insanity  at,  as  defense: 
See  §  33  and  notes. 

Time  of  triai,  special  plea  of  insanity 
must  allege  that  accused  is  insane  a.t; 
insanity  at  time  deed  was  done,  mat- 
ter of  defense  under  plea  of  "not 
guilty."  38/491;  75/614.  Where  in- 
sanity at  time  of  trial  is  relied  upon, 
proper  practice  to  file  special  plea  and 
to  try  such  plea  by  a  special  jury. 
80/450  (5  S.  E.  782).  This  section 
and  section  978  provide  for  special 
plea  of  insanity  at  time  of  trial. 
75/614   (3-c). 

Verdict:  Where  prisoner  files  special 
plea  of  insanity  but  does  not  insist 
upon  special  trial,  court  may  refuse 
to  charge,  as  requested,  that  jury 
should  find  for  or  against  special  plea 
and  may  charge,  instead,  that  verdict 
should  be  either  "guilty"  or  "not 
guilty."     42/9   (2). 
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§  977.  (§  952.)  Criminals  acquitted,  how  dealt  with.  When  a  per- 
son who  has  been  acquitted  of  a  capital  crime,  on  the  ground  of  insanity,  is 
committed  to  the  Sanitarium,  he  shall  not  be  discharged  thence,  except  by 
special  act  of  the  legislature.  If  the  crime  is  not  capital,  he  shall  be  dis- 
charged by  warrant  or  order  from  the  Governor.  If  sentence  is  suspended 
on  the  ground  of  insanity,  upon  restoration  to  sanity  the  superintendent  shall 
certify  the  fact  to  the  presiding  judge  of  the  court  where  he  was  con- 
victed. 


Time  of  offense,  where  defendant  is  ac- 
quitted on  ground  of  insanity  exist- 
ing at,   Code  makes  no  provision  for 


detention  and  disposition  of  prisoner. 
75/614   (3-b),  624. 


§  978.  (§  953.)  Lunacy  and  insanity.  No  lunatic,  or  person  afflicted 
with  insanity,  shall  be  tried,  or  put  upon  his  trial,  for  any  offense,  during 
the  time  he  is  afflicted  with  such  lunacy  or  insanity,  which  shall  be  tried  in 
the  manner  hereinbefore  pointed  out  where  the  plea  of  insanity  at  the  time 
of  trial  is  filed,  and,  on  being  found  true,  the  prisoner  shall  be  disposed  of 
in  like  manner. 

Cobb,   840.     Acts   1857,  p.   126. 

§   35. 


See  notes  to  §  976. 

One  trial  only  demandable  as  matter 
of  right  under  section  976  and  this 
section.     103/619   (1)    (30  S.   E.   550). 

Ordinary  could  not  proceed  under  sec- 
tion 3092,  Civil  Code,  to  inquire  into 
sanity  of  one  held  in  jail  for  trial  un- 


der indictment  for  murder.  135/259 
(1)  (69  S.  E.  115).  Writ  of  prohibi- 
tion issued  to  prevent  such  action  by 
ordinary.  135/259  (2)  (69  S.  E.  115). 
Time  of  trial:  This  section  and  section 
976  provide  for  insanity  at  time  of 
trial.     75/614   (3-c). 


§  979.  (§  954.)  Misnomer,  plea  of.  A  plea  of  misnomer  should  state 
the  true  name  of  the  accused,  that  he  had  never  been  known  by  any  other 
name  than  that,  and  that  he  was  not  known  and  called  by  the  name  under 
which  he  was  indicted. 

69  Ga.  224.     80  Ga.  468  (5  S.  E.  503). 


Alias,  where  one  is  indicted  under,  plea 
of  misnomer  must  allege  that  he,  has 
never  been  known  by  either  of  the 
names  and  that  neither  is  his  true 
name.     119/442   (46  S.   E.  639). 

Arraignment,  where  plea  was  not  of- 
fered upon,  nor  until  after  plea  of  not 
guilty  and  trial  up  to  close  of  evi- 
dence introduced  by  State,  it  was  too 
late  to  file  plea  of  misnomer  as  to 
Christian  name.  92/14  (1)  (18  S.  E. 
545). 

Arrest  of  judgment,  motion  for,  was 
not  proper  procedure  where  name  in 
accusation  was  Cornelia  Johnson  and 
name  in  affidavit  for  accusation  was 
Cornelius    Johnson;    special    plea   in 


abatement,  proper.  7  App.  551  (1) 
(67  S.  E.  224). 

Charge:     See  Known. 

Idem  sonans,  plea  that  name  was 
"Bickers"  instead  of  "Biggers,"  over- 
ruled on  doctrine  of.  109/105  (34  S. 
E.  210).  "Roland"  and  "Rawlin"  held 
to  be  idem  sonans.  127/401  (56  S.  E. 
412).  Court  may  decide,  as  matter 
of  law,  whether  'Witt"  and  "Wid" 
are  idem  sonans.  116/589  (3)  (42  S. 
E.  705).  "Lovett"  and  "Levatte"  are 
idem  sonans.  Idem  sonans  may  be  de- 
termined by  pronunciation,  or  by 
spelling,  or  by  both.  It  is  not  infal- 
lible test  of  identity  and  only  issue  is 
identity   of  person,   not   of   name.     9 
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App.  232  (70  S.  E.  989).  "Gittings" 
and  "Giddans"  are  idem  sonans. 
113/927  (1)  (39  S.  E.  297).  "Hudson" 
and  "Hutson"  are  idem  sonans.  18/736 
(1);  see  3/266;  53/572;  134/786  (2) 
(68  S.  E.  554).    See  Obscure  word. 

Identitate  persons,  and  not  identttate 
nominis,  constitutes  true  and  only  is- 
sue. 7  App.  551  (1)  (67  S.  E.  224). 
See  Idem  sonans. 

Illegible:     See  Obscure  word. 

Initials  (W.  H.)  followed  by  surname, 
used  instead  of  first  Christian  name 
and  middle  initial  (Wallace  H.),  plea 
properly  stricken.  113/749  (4)  (39  S. 
E.  318).  Plea  of  misnomer  based  on 
transposition  of  two  intermediate  ini- 
tials, properly  stricken  on  demurrer. 
100/66  (1)  (27  S.  E.  158).  Omission 
of  middle  initial  was  immaterial. 
116/589   (4)    (42  S.  E.  705). 

Known:  Plea  should  not  only  state 
true  name  of  accused,  but  should  fur- 
ther allege  that  he  was  not  known 
and  called  by  name  under  which  he 
was  indicted.  95/326  (22  S.  E.  537). 
Plea  alleging  that  name  under  which 
defendant  was  indicted  was  not  his 
name  and  never  had  been,  and  stat- 
ing his  true  name,  was  fatally  de- 
fective in  not  alleging  that  he  had 
never  been  known  or  called  by  any 
other  name.  69/224  (1).  Charge  that 
if  jury  find  that  name  in  indictment 
is  name   by   which   party   was   called, 


one  that  she  recognized,  and  one  by 
which  she  was  known,  it  would  be 
sufficient  in  law,  not  error.  134/473 
(1)   (68  S.  E.  71). 

New  trial  in  main  case,  motion  for,  can- 
not incorporate  errors  alleged  to  have 
been  committed  upon  trial  of  special 
plea  of  misnomer.  113/699  (1)  (39  S. 
E.  295);  92/453  (17  S.  E.  270);  62/395. 

Obscure  word  may  be  submitted  to 
jury.  Where  it  was  uncertain  whether 
name  in  indictment  was  "Surrena"  or 
"Surrence  "  not  error,  on  trial  of  plea 
of  misnomer  alleging  that  name  of 
defendant  was  "Serena,"  for  judge  to 
submit  to  jury,  for  determination  by 
personal  inspection,  whether  name 
was  "Surrena"  or  "Surrence;"  and 
where  jury  found  name  to  be  "Sur- 
rena" verdict  upheld,  "Surrena"  and 
"Serena"  being  idem  sonans.  113/698 
(1)  (39  S.  E.  294).  Decision  of  judge 
fhat  name  in  indictment  is  same  as 
that  set  out  in  plea  as  true  name,  is 
final,  where  writing  in  indictment, 
though  somewhat  illegible  or  unin- 
telligible, can  reasonably  be  said  to 
represent  true  name  of  accused.  10 
App.  819  (1)   (74  S.  E.  312). 

Striking  plea  was  error,  where  it  al- 
leged that  Christian  name  used  in  in- 
dictment was  "Lizzie,"  whereas  de- 
fendant's name  was  "Eliza  A.,"  and 
she  was  known  by  no  other. 
60/656  (3). 


ARTICLE  5. 
Exceptions  as  to  Form  and  Motions  in  Arrest. 

§  980.  (§  955.)  Exceptions  to  form  and  motions  in  arrest  of  judg- 
ment. All  exceptions  which  go  merely  to  the  form  of  an  indictment  shall  be 
made  before  trial ;  and  no  motion  in  arrest  of  judgment  shall  be  sustained  foi 
any  matter  not  affecting  the  real  merits  of  the  offense  charged  in  the  indict- 
ment. 

Cobb,  833. 


See  §  975  of  this  Code  and  notes,  and 
§  5957  et  seq.,  Civil  Code,  and  notes. 
Absence  of  defendant:     See  Presence. 
Continuance,     error    in    overruling    mo 


arrest.  Motion  in  arrest  must  be 
predicated  upon  defect  appearing  on 
face  of  record  or  pleadings.  4  App. 
853  (1)   (62  S.  E.  525). 
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pears  from  minutes  of  court  to  have 
been  established  in  lieu  of  lost  orig- 
inal, and  defendant  is  tried  on  paper 
which  purports  to  be  original,  it  does 
not  appear  from  records  that  paper 
was  not  original.     29/522  (2). 

Demurrer  not  filed,  defects  in  indict- 
ment not  cause  to  arrest  judgment, 
unless  such  as  to  render  indictment 
void.  9  App.  194  (70  S.  E.  978);  see 
87/516  (13  S.  E.  523).  See  §  975  and 
notes. 

Discretion  of  court  to  modify  or  vacate 
any  order  or  judgment  during  term 
at  which  rendered:  See  catchword 
Discretion,  under  §  5957,  Civil  Code. 

Distinction  between  exceptions  to  in- 
dictment before  trial  and  motion  in 
arrest  of  judgment.  95/478  (1)  (20 
S.  E.  271);  87/516  (13  S.  E.  523).  See 
§  975  and  notes. 

Evidence  not  considered  on  motion  in 
arrest;  motion  deals  solely  with  rec- 
ord.    3  App.   14   (1-a)    (59  S.   E.   196). 

Face  of  record,  motion  in  arrest  must 
be  predicated  upon  defect  appearing 
on.  4  App.  853  (1)  (62  S.  E.  525); 
29/522;  116/596  (42  S.  E.  1014).  "Face 
of  record"  includes  indictment  and 
verdict;  not  include  charge  and  brief 
of  evidence  filed  on  motion  for  new 
trial.  7  App.  825  (1)  (68  S.  E.  443). 
See  Continuance,  Copy,  Evidence, 
Grand  jury,  Jurisdiction,  Jury,  List, 
Plea,  Presence.  See  catchword  Face 
of  record,  under  §  5957,  Civil  Code. 

Forged  paper,  to  complete  offense  of 
uttering,  it  must  be  published  as  true, 
when  party  knows  it  to  be  fraudulent, 
and  with  intent  to  injure  someone. 
If  jury  fail  to  find  this,  verdict  is 
nullity.  28/367;  see  55/191;  79/344 
(2)   (5  S.  E.  76). 

Form  of  indictment:  See  §  954  and 
notes. 

Formal  defects  taken  advantage  of  be- 
fore trial:     See  notes  to  §  975. 

Former  jeopardy,  plea  of,  cannot  be 
predicated  on  fact  that  defendant  has 
been  tried  under  void  accusation. 
Such  accusation  being  a  nullity,  de- 
fendant could  not  waive  defect  and 
consent  to  trial.  10  App.  38  (1)  (72 
S.  E.  520).  Where  verdict  is  in  legal 
effect  an  acquittal,  accused  cannot  be 
again  tried  for  same  offense,  though 
new  trial  granted  upon  his  own  mo- 
tion.    Judgment    being    void    on    its 


face,  motion  in  arrest  was  proper 
remedy;  but  direction  given  that 
judgment  be  entered  discharging  de- 
fendant and  declaring  conviction  void. 
11  App.  30  (2,  3)  (74  S.  E.  551).  Ac- 
cused not  placed  in  jeopardy  where 
motion  in  arrest  is  sustained  for  de- 
fect in  indictment.  122/572  (2)  (50 
S.  E.  344).     See  §  11  and  notes. 

Grand  jury:  It  appearing,  from  state- 
ment on  face  of  indictment,  that 
grand  jury  were  sworn,  it  is  not  com- 
petent, on  motion  in  arrest  of  judg- 
ment, to  disprove  recital  by  aliunde 
evidence.    9/58.    See  Prosecutor. 

Hog  stealing  charged,  verdict  of  "guilty 
of  misdemeanor,"  judgment  arrested. 
116/87   (2)    (42  S.  E.  390) 

Joint  indictment  against  several,  cases 
against  some  disposed  of,  verdict  on 
trial  of  others  finding  "all  the  defend- 
ants guilty"  meant  all  on  trial  and 
needed  no  amendment;  judgment  not 
arrested.     9  App.  218   (70  S.   E.  966). 

Jurisdiction  of  misdemeanors  only, 
where  court  has,  and  one  is  convicted 
under  accusation  charging  larceny 
from  house  by  stealing  certain  goods 
under  value  of  $50,  no  error  in  over- 
ruling motion  in  arrest  on  ground 
that  proof  showed  owner  of  stolen 
goods  lost  others  not  mentioned  in 
accusation,  which,  added  to  those  de- 
scribed in  accusation,  would  amount 
to  over  $50  in  value.  If  motion  in  ar- 
rest were  remedy  for  variance,  it  was 
here  properly  overruled,  for  reason 
that  evidence  failed  to  show  that  all 
goods  lost  were  stolen  at  same  time, 
and  it  further  appeared  that  convic- 
tion was  founded  on  possession  of 
goods  amounting  to  less  than  $50  in 
value.  107/713  (33  S.  E.  392).  See 
New  trial. 

Jury,  error  in  allowing  separation  of, 
not  reached  by  motion  in  arrest.  Mo- 
tion in  arrest  must  be  predicated 
upon  defect  appearing  on  face  of  rec- 
ord or  pleadings.  4  App.  853  (l)  (62 
S.  E.  525).  Where  jurors  had  privi- 
lege of  exemption  but  served,  defend- 
ant failing  to  challenge  array,  could 
not  move  in  arrest  after  conviction. 
31/411   (2). 

Larceny  from  house,  motion  in  arrest 
in  case  of,  on  grounds  that  indict- 
ment so  defective  that  no  legal  judg- 
ment could  be  rendered  thereon,  that 
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it    did    not    charge    any    offense,    and 
that   under  it   defendant   should   have 
been  sentenced  only  for  misdemeanor, 
should  specify  fatal  defects  and  state 
grounds     which     could     compel     sen- 
tence for  misdemeanor  instead  of  fel- 
ony.    70/719. 
List  of  witnesses  furnished  accused  be- 
ing incorrect,   no  ground   for  motion 
in    arrest    of   judgment.      115/232    (2) 
(41  S.  E.  619),  explaining  43/418.     Or 
for    motion    to    set    aside    judgment. 
116/596   (2)    (42  S.   E.  1014). 
Merits  of  indictment,  matter  not  affect- 
ing, not  sufficient  to  arrest  judgment. 
19/1    (1).      Allegations     sufficient     in 
law  to  authorize  conviction,  judgment 
not  arrested.     33/98. 
Misjoinder    of    offenses    in     the    same 
count  of   an   indictment   is   matter   of 
form,  and  is  no  ground  for  arresting 
judgment   upon   a  verdict   finding   the 
accused    guilty    in    express    terms    of 
one     of     the     offenses     so     charged. 
87/516  (1)    (13  S.   E.  523). 
Natural  guardian    cannot   move   to   set 
aside    judgment    and    sentence,     after 
criminal    regularly    convicted    and    is 
undergoing  penalty.     62/243. 
New  trial,  motion  for,  on  ground   that 
no  jurisdiction   shown   on   face  of  in- 
dictment, treated  as  motion  in  arrest. 
48/540    (2),     declared     obiter     114/42 
(39  S.  E.  897).     Defects  in  indictment 
or   accusation   must   be   taken   advan- 
tage  of   by   demurrer   before    trial   or 
motion     in     arrest     after     conviction. 
They  furnish   no  reason   for  granting 
new  trial.     114/13   (1)    (39  S.    R.  902); 
1   App.   527    (1)    (58   S.    E.   236);   93/47 
(19  S.   E.  49);   118/329   (45  S.   E.  365); 
124/141  (2)   (52  S.  E.  160);  107/666  (l) 
(33  S."  E.  630);  123/504  (51  S.  E.  503); 
7  App.  622   (67   S.   E.   696),  668   (67   S. 
E.  894).     Defects  in  affidavit  as  part 
of  accusation,   must  be   taken   advan- 
tage of  by  demurrer,  motion  to  quash, 
or   motion    in    arrest,    not    by   motion 
for  new  trial  or  by  exception  to  over- 
ruling of  motion  for  new  trial.    1  App. 
504,  505    (58   S.    E.   236).     Where   mo- 
tion for  new  trial  and  also  a  motion 
in  arrest  were  made,  and  former  was 
granted,      latter      dismissed.      121/579 
(49  S.   E.  689).     Overruling  demurrer 
and    refusal    to   ar.est   judgment,    not 
ground  for  new  trial.    Supreme  Court 
cannot    consider     error     assigned    on 


such  rulings  in  bill  of  exceptions  pre- 
sented   to   judge    more    than    twenty 
days  after  judgments   complained   of. 
108/772    (1)    (33    S.    E.    632).      Refusal 
to  arrest  is  not  ground  for  new  trial, 
but  must  be  assigned  as  error  in  bill 
of   exceptions.     84/258    (6)    (10   S.    E. 
740).      Overruling    motion    in     arrest 
based    upon    ground    that    no    indict- 
ment was   found   by  grand  jury,   but 
trial  was  had  on  mere  accusation,  is 
matter  for   direct  exception,  and   not 
cause  for  new  trial.     81/144  (1)   (7  S. 
E.   144).     Refusal  to  arrest  judgment 
is  no  ground  for  motion  for  new  trial. 
Such   refusal   may   be   excepted  to   in 
bill    of    exceptions     which    brings    up 
whole    case,    but    not    in     bill    which 
brings  up  only  motion  for  new  trial. 
64/61  (1).     Motion  for  new  trial  must 
be  based  on  matters  dehors  the  rec- 
ord.     19/1     (2).       Refusal    to    arrest 
judgment   not   ground   for   new   trial: 
See   §    1096,    catchword   Arrest   judg- 
ment 
•Plea    of   "guilty"    appearing   on    record, 
judgment  not  arrested  on  ground  that 
plea  was  withdrawn,  such  withdrawal 
not  appearing  on  record.     42/203. 
Presence:     Record  need  not  show  that 
prisoner    and    counsel    were    present 
when  verdict  rendered,  and  when  sen- 
tence  pronounced,   and   from  arraign- 
ment  to    sentence,    or     that    prisoner 
was    asked    whether    there    was    any 
reason    why    sentence    should    not    be 
pronounced;    silence   of   record   as    to 
such  facts,  no  ground  to  arrest  or  set 
aside  judgment.     127/24  (2)   (55  S.  E. 
958);    120/495    (48   S.   E.   148);   60/430; 
53/137   (3).     Motion  to  set  aside  ver- 
dict  on   ground   that   it   was   received 
in    absence    of    defendant,    should    be 
granted.      53/137    (2).     When    verdict 
so    set    aside,     defendant     may    plead 
former     jeopardy     on     another     trial. 
55/521    (4).      Where    verdict    received 
during   enforced    absence    of   defend- 
ant, petition  upon  which  rule  was  is- 
sued  and    served   upon    solicitor,    was 
appropriate     legal     procedure    to     set 
aside   verdict.     7   App.   50    (1)    (66   S. 
E.  149).     See  notes  to  §  7,  catchword 
Presence. 
Prosecutor  member   of  grand  jury,   no 
ground      for      arrest      of      judgment. 
103/552  (29  S.  E.  423);  62/179. 
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Read  to  jury,  that  indictment  was  not, 
no  ground  for  motion  in  arrest. 
18/384;  22/83. 

Sentence:  Fact  that  defendant  was 
asked  whether  there  was  any  reason 
why  sentence  should  not  be  pro- 
nounced, need  not  appear  on  record; 
silence  of  record  as  to  such  fact,  no 
ground  to  arrest  or  set  aside  judg- 
ment.    127/24  (2)   (55  S.  E.  958). 

Special  term,  where  judgment  rendered 
at,  and  arrested,  different  judge  at 
regular  term  could  not  annul  order 
arresting   judgment.     61/641. 

Statute  of  limitations,  where  indictment 
shows  offense  barred  by,  and  no  ex- 
ception alleged,  defendant  may  move 
in  arrest,  but  this  does  not  exclude 
right  to  move  for  new  trial  on  ground 
that  evidence  to  prove  exception  was 
illegally  admitted.  7  App.  16  (3)  (65 
S.  E.  1077).  Where  indictment  shows 
on  its  face  that  offense  is  barred,  and 
no    exception    to   prevent   running   of 

\  statute  is  shown,  judgment  should  be 
arrested.     4/3^5;    54/55. 

Sustaining  motion  in  arrest  of  judgment 
because  of  defect  in  indictment,  de- 
clares indictment  void.  122/572  (1) 
(50  S.  E.  344). 

Time  when  motion  must  be  made  is 
term  at  which  trial  had  and  sentence 
imposed.  7  App.  825  (1)  (68  S.  E. 
443).  Motion  in  arrest  of  judgment 
and  motion  to  set  aside  judgment  dif- 


fer only  in  respect  of  time  when 
made.     116/596  (42  S.  E.  1014). 

Vacation,  motion  to  set  aside  verdict 
and  vacate  sentence  cannot  be  heard 
in.  116/598  (1)  (42  S.  E.  999);  see 
114/837  (40  S.  E.  997);  127/726,  728 
(56  S.  E.  988);  7  App.  338,  339  (66  S. 
E.  979). 

Variance:     See  Jurisdiction. 

Verdict,  failure  to  enter  return  of,  at 
term  when  conviction  had,  no  ground 
for  motion  in  arrest;  verdict  may  be 
entered  at  next  succeeding  term  by 
order  nunc  pro  tunc.  3/18.  Where 
defendant  indicted  on  two  counts  for 
simple  larceny  and  receiving  stolen 
goods,  knowing  them  to  have  been 
stolen,  gist  of  latter  is  felonious 
knowledge,  and  if  jury  find  special 
verdict  of  "guilty  of  receiving  stolen 
goods"  without  more,  verdict  bad,  and 
judgment  arrested.  55/191;  see 
28/367.  Verdict  rendered  in  absence 
of  accused:  See  Presence.  See  catch- 
word Verdict,  under  §  5957  of  Civil 
Code. 

Void,  where  one  convicted  under  in- 
dictment which  was,  motion  to  set 
aside  judgment  not  proper;  remedy 
by  habeas  corpus  or  motion  in  arrest. 
126/536  (55  S.  E.  235).  See  Former 
jeopardy. 

Waiver  of  formal  defects  by  failure  to 
object  before  issue  joined:  See  notes 
to  §  975. 


ARTICLE  6. 

Settlement  of  Cases. 

§  981.  (§  956.)  Settlement  of  cases.  All  cases  of  indictments,  or  spe- 
cial presentments,  shall  be  submitted  to  and  passed  upon  by  the  jury,  under 
the  direction  of  the  presiding  judge,  unless  there  is  a  settlement  thereof  be- 
tween the  prosecutor  and  defendant,  which  settlement  shall  be  good  and 
valid  only  by  the  approval  and  order  of  the  court  on  examination  into  the 
merits  of  the  case. 

Cobb,    864.      Acts    1870,    p.    422. 

§§  328,  329,  723.     §§  4491,  4492,  C.  C. 


Act  of  1850  allowed  criminal  offenses 
against  person  or  property,  not  pun- 
ishable by  fine  and  imprisonment,  or 


by  more  severe  penalty,  to  be  settled 
with  prosecutor,  upon  consent  of  in- 
jured party,  at  any  time  before  ver- 
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diet.  Crime  of  trading  with  slaves 
could  not  be  settled  under  that  pro- 
vision. 15/419,  420.  Offenses  of 
higher  grade  could  not  be  settled 
without  consent  of  prosecutor  and 
court.  It  was  not  error  for  judge  to 
refuse  to  allow  settlement  of  case*  of 
grade  in  which  he  was  vested  with 
discretion  to  allow  settlement  or  not. 
27/197,  198.  Obstructing  legal  proc- 
ess was  not  offense  against  property 
or  person,  nor  was  it  punishable  only 
by  fine  or  imprisonment,  and,  there- 
fore, could  not  be  settled  between 
prosecutor  and  defendant.  41/507, 
511.  Offense  of  hog  stealing  could 
not  be  settled.  44/300  (l).  Unexe- 
cuted agreement  between  prosecutor 
and  defendant  to  settle  case,  is  no  bar 
to  prosecution.  33/131  (2).  Act  of 
1870  only  affected  right  to  settle 
cases,  after  action  by  grand  jury. 
Offense  against  .person  or  property, 
not  punishable  by  fine  and  imprison- 
ment or   more   severe  penalty,   could 


be  settled  by  prosecutor  and  offender 
when  there  was  no  indictment  or  spe- 
cial presentment.     53/353  (2). 

Consideration  of  note  and  mortgage  be- 
ing to  suppress  criminal  prosecution, 
fact  may  be  pleaded  even  against 
bona  fide  holder.  112/426  (37  S.  E. 
729).  Putative  father  of  bastard  child 
may  settle  case  by  paying  the  mother 
money  or  giving  his  promissory  note. 
Such  note  has  sufficient  consideration. 
117/58  (43  S.  E.  417) ;  2  App.  71,  73  (58 
S.  E.  309).  Contract  to  suppress 
prosecution  for  consideration  per- 
sonal to  prosecutor,  is  immoral  and 
contrary  to  public  policy.  128/265 
(3)    (57  S.  E.  427). 

Indictment:  Act  of  1870  applies  where 
there  has  been  an  indictment  or  pre- 
sentment.    53/353   (2). 

Note:     See  Consideration. 

Presumed  that  judge  made  preliminary 
investigation  before  passing  order.  12 
App.  615,  627   (77  S.  E.  1080). 


ARTICLE  7. 

Nolle  Prosequi. 

§  982.  (§  957.)  Nolle  prosequi,  when  and  how  allowed.  After  an 
examination  of  the  case  in  open  court,  and  before  it  has  been  submitted  to 
the  jury,  the  solicitor-general  may  enter  a  nolle  prosequi  with  the  consent 
of  the  court.  After  the  case  has  been  submitted  to  the  jury,  a  nolle  prosequi 
shall  not  be  entered  except  by  the  consent  of  the  defendant. 

Cobb,  836.     Acts  1870,  p.  422.     1877,  p.  108. 
§§    801,    1127,   30    (4). 


Conclusive,  judgment  of  nolle  prosequi 
is,  and  is  not  subject  to  collateral 
attack;  solicitor's  fees  in  city  court. 
136/812  (5)  (72  S.  E.  251).  See  Sub- 
sequent  indictment  Consent  of  court 
is  necessary.  Solicitor  cannot  enter 
nolle  prosequi  by  handing  paper  to 
that  effect  to  clerk.  A  nolle  prosequi, 
as  it  must  go  upon  the  minutes,  must 
be  made  in  presence  and  with  knowl- 
edge of  judge.     41/507  (1);  9/306. 

Demurrer  filed,  but  no  jury  impaneled 
and  no  plea  to  merits  entered,  not  er- 
ror in  Criminal  Court  of  Atlanta,  to 


allow  nolle  prosequi  to  be  entered, 
new  affidavit  made,  and  new  accusa- 
tion framed.    126/84  (1)  (54  S.  E.  931). 

Former  jeopardy:  See  Subsequent  in- 
dictment 

Recognizance  for  appearance  to  answer 
indictment,  cannot  be  forfeited,  where 
indictment  was  nol.  prossed.  When 
indictment  was  nol.  prossed,  surety 
on  bond,  either  to  take  case  to  Su- 
preme Court  or  to  answer  in  court 
below,  discharged.     56/589   (2). 

Submitted  to  jury,  case  is,  when  pris- 
oner has  been  arraigned,  plea  of  not 
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guilty  filed,  and  jury  impaneled  and 
sworn.  2/60.  Where  solicitor  inad- 
vertently entered  on  indictment  ar- 
raignment and  plea  of  not  guilty,  and 
jury  were  impaneled  and  sworn,  in- 
dictment was  read  to  them,  and  so- 
licitor made  opening  address,  and  was 
about  to  introduce  evidence,  when 
counsel  for  prisoner  moved  to  allow 
verdict  of  not  guilty,  on  ground  that 
there  had  been  no  arraignment  or  plea, 
it  was  not  too  late  to  nol.  pros,  in- 
dictment. There  was  no  issue  for 
jury  to  try,  and  the  prisoner  was  not 
in  jeopardy.  34/323. 
Subsequent  indictment  for  same  offense, 
when  arraigned  upon,  accused  cannot, 
by  plea  in  abatement  or  motion  to 
quash,  draw  in  question  rightful  dis- 
position of  former  bill  by  nol.  pros. 
Consent  of  court  is  conclusive  as  to 
validity  of  nolle  prosequi.  90/347  (1) 
(16  S.  E.  945).  When  defendant 
pleaded  in  bar  that  a  previous  indict- 
ment had  been  pending  against  him 
for  same  offense,  which  had  been  nol. 
prossed  by  order  of  court,  against 
his  consent,  there  was  no  error  in 
overruling  plea.  53/602  (5).  Provi- 
sions respecting  mode  and  terms  of 
entering  nolle  prosequi  are  directory 
and  for  protection  of  public;  departure 
from  them  furnishes  no  ground  of  de- 
fense to  defendant  when  arraigned 
under  subsequent  indictment,  except 
when  nolle  prosequi  has  been  entered 
without  his  consent  after  case  has 
been  submitted  to  jury.  In  that  case, 
he  has  been  once  in  jeopardy,  and  can- 
not be  so  placed  again.  But  there  is 
no  such  plea  to  an  indictment  as 
pendency  of  a  former  indictment  or 
autrefois  arraign.  70/134  (3).  If, 
after  jury  is  sworn,  nolle  prosequi  is 
entered  without  consent  of  prisoner, 
it  amounts  to  acquittal.  3/53  (2), 
distinguished  33/329,  331.  Entry  of 
nolle  prosequi  after  case  submitted  to 
jury  on  good  indictment,  without  con- 
sent of  defendant,  is  equivalent  to  ac- 
quittal,  on  plea   of   former  jeopardy. 


Plea  that  defendant  was  put  on  trial 
for  same  transaction  under  valid  in- 
dictment for  simple  larceny,  and  case 
nol.  prossed,  without  his  consent,  is 
good  in  bar  of  subsequent  indictment 
for  burglary.  55/625  (2,  3).  That  a 
nolle  prosequi  was  entered  without 
prisoner's  consent,  after  issue  joined 
and  jury  sworn,  will  bar  subsequent 
indictment  for  same  assault  with  in- 
tent td  murder,  where  first  indictment 
alleged  that  offense,  and  was  good  fof 
simple  assault,  even  if  not  so  for  ag- 
gravated assault  charged.  85/570  (11 
S.  E.  876).  Defendant  had  no  right 
to  except  to  entry  of  nolle  prosequi  on 
first  indictment,  unless  it  had  been  en- 
tered without  his  consent,  after  case- 
had  been  submitted  to  jury,  in  which 
event  he  would  have  been  placed  in 
j*eopardy  and  could  not  be  so  placed 
again.  Nor  does  it  matter  that  de- 
mand for  trial  had.  been  entered  on 
first  indictment,  provided  he  was 
tried  on  it  or  on  new  indictment, 
charging  same  offense,  at  term  when 
demand  was  made,  or  at  next  succeed- 
ing term.  76/551  (2).  Plea  in  abate- 
ment alleging  pendency  of  another  in- 
dictment for  same  offense,  is  not  good 
when  it  discloses  that  a  nolle  prosequi 
has  been  entered  upon  former  indict- 
ment. 115/814  (5)  (42  S.  E.  271).  See 
§  11  and  notes. 

Termination  of  case,  with  all  recogni- 
zances and  other  incidents  of  that  par- 
ticular prosecution,  results  from  nolle 
prosequi.  New  bill  for  same  offense 
is  new  case.     56/589  (1). 

Writ  of  error  to  overruling  of  demurrer 
to  indictment,  dismissed,  when  it  ap- 
pears that,  after  bill  of  exceptions 
sued  out,  nolle  prosequi  was  entered 
in  lower  court.  115/814  (1)  (42  S.  E. 
271).  After  reversal  of  case  by  Su- 
preme Court,  not  error,  when  case 
came  on  for  rehearing,  and  before  it 
was  again  submitted  to  jury,  to  allow 
solicitor,  over  objection  of  accused,  to 
enter  nolle  prosequi.  101/532  (28  S.  E. 
970). 
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ARTICLE  8. 

Demand  for  Trial. 

§  983.  (§  958.)  Demand  for  trial  by  accused.  Any  person  against 
whom  a  true  bill  of  indictment  is  found,  for  an  offense  not  affecting  his 
life,  may  demand  a  trial  at  the  term  when  the  indictment  is  found ;  or  at  the 
next  succeeding  term  thereafter,  or  at  any  subsequent  term,  by  special  per- 
mission of  the  court,  which  demand  shall  be  placed  upon  the  minutes  of  the 
court ;  and  if  such  person  shall  not  be  tried  at  the  term  when  the  demand  is 
made,  or  at  the  next  succeeding  term  thereafter,  and  at  both  terms  there  were 
juries  impaneled  and  qualified  to  try  him,  he  shall  be  absolutely  discharged 
and  acquitted  of  the  offense  charged  in  the  indictment. 

Cobb,   836.     Acts   1859,  p.   60. 
§  985. 


Cited.     6  App.  113  (64  S.  E.  292). 

Absence  of  defendant:  See  Bond, 
Waiver. 

Adjourned  term:  Where  special  plea 
set  up  that  court  refused  to  try  ac- 
cused at  term  when  demand  entered 
or  at  succeeding  term,  and  refused  to 
discharge  him,  on  ground  that  there 
would  be  an  adjourned  term,  but  that 
such  adjourned  term  was  not  held,  ac- 
cused was  entitled  to  acquittal  and 
discharge.  126/580  (55  S.  E.  487). 
The  term  succeeding  that  at  which 
demand  is  granted  is  the  next  regular 
term  as  fixed  by  law;  and  though  that 
term  may  be  adjourned  over  until 
sometime  other  than  that  fixed  for 
regular  term,  still  defendant's  right  to 
discharge  cannot  be  defeated  by  ad- 
journing one  regular  term  into  an- 
other regular  term.  5  App.  835  (2) 
(63  S.  E.  926). 

Bastardy,  where  one  gives  bond  to  an- 
swer charge  of,  there  is  no  charge 
against  him  until  accusation,  indict- 
ment, or  presentment  is  preferred. 
He  cannot,  as  matter  of  right,  de- 
mand trial  or  discharge;  order  en- 
tered on  minutes  allowing  such  de- 
mand is  a  nullity,  and  it  is  not  error 
to  refuse  at  succeeding  term  to  grant 
order  discharging  him.  1  App.  657  (57 
S.  E.  1079). 

Bond  forfeited  for  non-appearance  of 
defendant,  he  may  still  appear  and 
demand  trial  and  have  demand  put 
upon  minutes,  provided  there  be  a 
jury  qualified  to  try  cause  when  de- 


mand is  made.  21/148  (2).  Where,  at 
second  term,  after  demand  for  trial, 
case  was  called  and  defendants  failed 
to  appear,  and  recognizance  was  for- 
feited, and  no  new  application  was 
made  for  trial,  and  no  excuse  given 
for  failure  to  appear  at  calling  of  case, 
it  is  too  late  after  juries  are  dis- 
charged, to  ask  for  order  discharging 
defendants,  nor  does  it  help  case  that 
judge  had  announced,  after  he  had 
gone  through  criminal  docket,  that  he 
would  not  try  any  more  criminal 
cases,  and  that  defendants'  counsel 
had  informed  solicitor  general  that 
they  desired  their  case  tried.  51/192. 
If  defendant  is  discharged,  appearance 
bond  given  by  him  becomes  functus 
officio,  and  surety  is  discharged.  7 
App.  653  (2-a)  (67  S.  E.  847).  See 
Bastardy. 
City  court,  where  case  is  transferred  to, 
from  superior  court,  demand  for  trial 
made  in  superior  court  is  unavailing. 
Demand  must  be  made  in  court  where 
case  is  pending.  105/636  (31  S.  E. 
543).  Benefit  of  demand  duly  made  in 
superior  court  is  not  lost  by  reason 
of  subsequent  transfer  of  indictment 
to  city  court.  106/121  (32  S.  E.  32). 
Where  demand  was  made  in  superior 
court  at  term  at  which  indictment 
was  found,  and  subsequently,  during 
the  term,  the  indictment  was  trans- 
ferred to  city  court,  the  demand  be- 
ing made  and  the  indictment  trans- 
ferred during  the  concurrent  term  of 
the  city  court,  next  term  of  city  court, 
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and  not  concurrent  term,  was  "the 
next  succeeding  term"  after  demand. 
11  App.  757  (76  S.  E.  74). 

Different  offense  from  that  charged,  de- 
fendant not  discharged  and  acquitted 
of,  by  failure  to  comply  with  demand 
for  trial.  An  offense  "nominally  the 
same  but  substantially  different," 
charged  in  indictment  found  after  de- 
mand was  made,  is  not  covered  by  the 
demand.  85/713  (3)  (11  S.  E.  831). 
Neither  demand  for  trial  nor  plea  of 
former  jeopardy,  as  to  indictment  for 
disturbing  divine  services,  is  bar  to 
prosecution  for  disturbing  Sunday- 
school.    4  App.  142  (3)  (60  S.  E.  1028). 

Former  discharge,  under  demand,  is  bar 
to  further  prosecution  for  same  crim- 
inal acts,  though  under  different 
named  offense.  38/187.  See  Different 
offense. 

Imperative,  language  of  section  is,  and 
admits  of  no  exceptions.  9/306  (2). 
When  demand  for  trial  is  entered  ei- 
ther as  matter  of  right  or  by  special 
permission,  State  is  bound  to  try  ac- 
cused at  that  term  or  at  next  succeed- 
ing term.  Trial  or  discharge  are  the 
only  two  alternatives.  5  App.  835  (1) 
(63  S.  E.  926);  10/95;  15/286.  Unless 
demand  waived  by  some  affirmative 
act  of  prisoner,  only  alternative  is  trial 
or  discharge.  11  App.  37,  39  (74  S.  E. 
562). 

Joint  defendants  having  severed,  if  trial 
of  one  is  continued,  the  other  may  en- 
ter demand  for  trial.     20/666. 

Judgment  denying  motion  for  order  dis- 
charging accused,  is,  until  reversed  or 
set  aside,  conclusive,  both  upon  mo- 
tion and  insufficiency  of  the  cause  or 
grounds  thereof.  85/713  (1)  (11  S.  E. 
831). 

Jury  impaneled  and  qualified,  demand 
may  be  made  at  any  time  during  term; 
it  must  be  made  before  jury  dis- 
charged. 18/532  (1).  Demand  for 
trial  is  not  cause  for  discharge,  un- 
less at  term  when  demand  made  and 
at  next  term,  there  were  juries  im- 
paneled and  qualified  to  try  prisoner. 
That  there  were  such  juries  at  both 
terms  must  appear  to  Supreme  Court 
affirmatively.  Mere  recital  in  motion 
for  discharge,  with  no  verification  of 
recital  in  bill  of  exceptions  or  else- 
where in  record,  is  not  sufficient  evi- 
dence  that    there   was   a   jury   at   the 


second  term.  57/154.  Where  motion 
to  enter  demand  on  the  minutes  was 
refused,  and  at  next  term  order  was 
passed  giving  leave  to  enter  demand 
nunc  pro  tunc,  and  declaring  that  un- 
less prisoner  was  tried  during  that 
term  he  should  be  acquitted,  and  at 
both  terms  juries  were  impaneled,  mo- 
tion at  third  term  for  order  of  dis- 
charge was  properly  refused,  it  not 
appearing  that  there  was  any  jury  at 
the  third  term.  63/165  (2).  Two  juries 
must  be  impaneled,  one  when  de- 
mand is  made,  the  other  at  next  suc- 
ceeding term.  It  is  sufficient  that  jury 
has  been  impaneled  at  second  term, 
and  it  makes  no  difference  that  they 
have  been  discharged  after  inquiry  by 
court  if  any  member  of  bar  knows  of 
any  further  use  for  them,  without  any 
response  from  prisoner's  counsel. 
65/516.  Where  motion  to  enter  de- 
mand on  minutes  was  made  in  case 
which  State  had  continued,  and  mo- 
tion was  again  and  again  temporarily 
postponed,  and  after  last  postpone- 
ment, and  before  dismissal  of  jury, 
court  inquired  whether  there  were 
any  other  jury  trials,  and  no  response 
was  made,  and  juries  were  dismissed, 
after  that  defendant  could  insist  upon 
his  motion.  15/286.  Where  court 
passes  order  that  defendant  be  tried 
at  next  term  or  discharged,  legal  in- 
ference is  that  there  was  at  that  term 
a  jury  impaneled  and  qualified  to  try 
case.  When,  under  demand,  defend- 
ant is  finally  discharged,  order  of  dis- 
charge should  recite  that  at  that  term 
jury  was  impaneled  and  qualified  to 
try  case.  6/491  (2).  "Qualified"  re- 
fers to  panel  and  not  to  individuals;  if 
array  not  subject  to  challenge  defend- 
ant should  be  tried  upon  demand  or 
discharged.  6  App.  539  (65  S.  E.  307). 
See  Bond. 
Minutes  of  court  must  show  that  de- 
mand was  made,  to  entitle  defendant 
to  order  of  discharge  and  acquittal. 
28/64.  Demand  should  be  entered  on 
minutes  at  term  when  made.  If  leave 
to  enter  be  refused,  remedy  is  by  writ 
of  error,  and  not  by  order  at  succeed- 
ing term  to  enter  demand  nunc  pro 
tunc.  63/165  (1).  Writ  of  error  not 
lie  from  refusal  to  allow  demand  for 
trial  to  be  spread  upon  minutes. 
Remedy   is   to   except    pendente   lite, 
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and  assign  error  in  bill  of  excep- 
tions sued  out  from  final  judg- 
ment. 10  App.  212  (73  S.  E. 
33),  786  (74  S.  E.  300);  11  App. 
296  (75  S.  E.  165).  If  defendant  with 
leave  of  court,  expressed  by  formal 
order,  has  demanded  trial,  and  at  suc- 
ceeding term  it  appears  that  by  fault 
of  prosecuting  officer,  who  had  actual 
notice  of  allowance  of  demand,  it  was 
not  placed  upon  minutes,  court  should, 
upon  motion,  cause  it  to  be  entered 
nunc  pro  tunc;  and,  if  State  does  not 
proceed  to  trial  and  other  conditions 
are  fulfilled,  should  discharge  defend- 
ant. 1  App.  682  (57  S.  E.  1055).  See 
Order. 

Mistrial,  in  cases  where  defendants  are 
entitled  to  trial  on  demand,  cannot  be 
ordered  by  judge,  without  consent  of 
defendant,  except  for  providential 
cause.  25/667.  If  inevitable  accident 
or  providential  cause  were  made  an 
exception  to  the  statute,  it  would  be 
by  unwarranted  judicial  construction, 
and  no  step  has  been  taken  in  that 
direction  other  than  in  mere  intima- 
tion by  obiter.  5  App.  835,  837  (63  & 
E.  926).  Where  demand  for  trial  was 
made,  and  at  next  term  mistrial  was 
declared  without  consent  of  defend- 
ants, that  fact  did  not  entitle  them  to 
discharge.  Court  could  again  place 
them  on  trial  at  same  term.  54/24. 
Benefit  of  demand  for  trial  not  lost 
by  reason  of  mistrial,  followed  by 
rightful  refusal  to  discharge  accused 
at  term  when  mistrial  occurred.  De- 
mand would  stand  over  and  be  opera- 
tive to  secure  trial  at  next  term. 
85/713  (2)  (11  S.  E.  831);  54/24;  but 
see  4  App.  142,  146  (60  S.  E.  1028). 

New  trial  granted  after  conviction  at 
second  term  after  demand  for  trial, 
motion  at  third*  term  for  discharge  on 
ground  that  defendant  should  have 
had  a  legal  trial  at  the  second  term, 
was  properly  overruled,  it  not  appear- 
ing that  he  demanded  at  that  term  to 
be  tried  again.  But  if  he  was  not 
tried  at  third  term,  it  seems  that  he 
would  then  be  entitled  to  discharge 
under  his  demand.  84/44  (10  S.  E. 
591);  but  see  4  App.  142,  146  (60  S.  E. 
1028).  If,  at  term  when  demand  is 
operative,  trial  be  had  resulting  in 
conviction,  and  new  trial  be  granted 
at   that    term,    failure    of    accused    to 


then  move  for  discharge  will  not  af- 
fect his  rights  under  the  demand.  It 
will  stand  over  to  be  complied  with  at 
next  term.  106/121  (2)  (32  S.  E.  32). 
Demand  for  trial  is  exhausted  and 
functus  officio  where  defendant  is 
tried  at  second  term  and  convicted. 
Even  if  case  thereafter  be  reinstated 
upon  docket,  if  it  be  by  grant  of  de- 
fendant's motion  for  new  trial,  an- 
other demand  is  necessary  before  he 
can  claim  benefits  from  right  to  de- 
mand trial.  4  App.  142  (2)  (60  S.  E. 
1028);  but  see  opinion,  p.  146. 

Nolle  prosequi,  benefit  of  demand  for 
trial  is  not  lost  by  entry  of,  without 
prisoner's  consent,  nor  would  it  be 
lost  by  mistrial  on  new  indictment  for 
same  offense,  followed  by  rightful  re- 
fusal to  discharge  accused  after  mis- 
trial was  declared.  The  demand 
would  stand  over  to  be  complied  with 
at  next  term.  85/713  (2)  (11  S.  E. 
831).  Defendant  had  no  right  to  ex- 
cept to  entry  of  nolle  prosequi  on  first 
indictment,  unless  entered  without  his 
consent,  after  case  submitted  to  jury. 
Nor  does  it  matter  that  demand  for 
trial  had  been  entered  on  first  indict- 
ment, provided  he  was  tried  on  it  or 
on  new  indictment,  charging  same  of- 
fense, at  term  when  demand  was 
made,  or  at  succeeding  term.  76/551 
(2). 

Nunc  pro  tunc  order:  See  Jury,  Min- 
utes, Order. 

Order  of  discharge  is  not  essential  to 
discharge  of  defendant,  where,  after 
demand,  trial  is  not  had  as  required; 
entry  of  discharge  can  be  made  at  any 
time  nunc  pro  tunc.  7  App.  653  (2-b, 
2-c)  (67  S.  E.  847).  Court  should  en- 
ter fact  of  discharge  upon  minute3  by 
formal  order,  so  as  to  make  record 
complete,  but  discharge  is  effective 
whether  order  is  ever  entered  or  not. 
7  App.  752  (1)  (67  S.  E.  1055).  No 
motion  to  acquit  is  necessary,  but  dis- 
charge of  accused  results  automatic- 
ally, by  operation  of  law.  11  App. 
296,  297  (75  S.  E.  165).  See  Bastardy, 
Judgment,  Jury,  Minutes,  Waiver. 

Providential  cause:     See  Mistrial. 

Recognizance:     See  Bastardy,  Bond. 

Special  term:    See  Term. 

Term:  Code  of  1833  provided  for  de- 
mand for  trial  at  term  when  indict- 
ment was  found  or  at  next  succeeding 
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term.  In  6/491  that  provision  was 
construed  to  authorize  demand  at 
first,  second,  or  any  subsequent  term. 
That  ruling  was  doubted  in  18/532. 
In  25/133,  it  was  held  that  demand 
must  be  made  not  later  than  second 
term,  which  case  overruled  6/491,  and 
was  followed  in  26/231.  This  last  de- 
cision was  rendered  in  1858.  In  1859, 
Code  of  1833  was  amended,  so  as  to 
authorize  demand  at  term  when  in- 
dictment was  found,  or  at  any  sub- 
sequent term.  Under  Code  of  1863, 
demand  could  be  entered  as  matter  of 
right  at  first  or  second  term,  and  at 
any  subsequent  term  by  special  per- 
mission of  the  court.  Such  is  the  law 
at  the  present  time.  126/580,  581  (55 
S.  E.  487).  This  section  refers  to 
regular  terms.  Failure  to  try  accused 
at  special  term  after  demand  made  at 
regular  term  not "  entitle  him  to  dis- 
charge. 115/578  (41  S.  E.  987).  See 
Adjourned  term,  Bond,  City  court. 

Time  for  trial,  that  court  did  not  have, 
is  no  excuse.     10/95. 

Transfer:    See  City  court. 

Waiver  of  demand  would  result  from 
continuance  on  motion  of  accused,  or 


from  any  other  act  on  his  part  show- 
ing affirmatively  that  he  consents  to 
passing  the  case  until  subsequent 
term.  But  demand  was  not  waived 
by  temporary  postponement  of  case 
on  last  day  of  second  term  at  request 
of  prisoner.  89/482  (15  S.  E.  553). 
Defendant  who  has  made  formal  de- 
mand and  had  it  spread  upon  minutes 
may  thereafter  waive  right  to  insist 
upon  it,  but  he  does  not  waive  it  by 
remaining  silent  and  not  calling  at- 
tention of  court  to  the  matter  there- 
after. 7  App.  752  (2)  (67  S.  E.  1055); 
11  App.  37  (1)  (74  S.  E.  562).  Vol- 
untary absence  from  court  will  oper- 
ate as  waiver  of  demand,  but  involun- 
tary absence  at  second  term,  caused 
by  confinement  in  chaingang  under 
sentence  imposed  at  first  term,  is  not 
within  the  exception  of  the  statute. 
Absence  at  third  term  and  after  fail- 
ure to  comply  with  demand  has  en- 
titled him  to  acquittal  is  no  reason  for 
refusing  motion  at  that  term  to  com- 
plete record  by  granting  order  of  dis- 
charge. 11  App.  37  (2,  3)  (74  S.  E. 
562). 
Writ  of  error:    See  Minutes. 


ARTICLE  9. 
Announcement. 

§  984.  (§  959.)  Announcement  of  ready  or  not  ready  for  trial.    The 

State  shall  be  required  in  every  case  to  announce  ready  or  not  ready  for 
trial,  except  in  those  cases  where  the  defendant  is  entitled  by  law  to  demand 
a  trial,  before  the  defendant  shall  be  called  on  to  make  such  announce- 
ment. 

Acts  1862-3,  pp.  138,   14U 


ARTICLE  10. 
Oontinnances. 


§  985.  (§  960.)  When  showing  for  continuance  is  required  of  the 
State.   In  all  cases  in  which  the  defendant  can  not,  according  to  law,  de- 
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mand  a  trial,  a  continuance  shall  not  be  granted  to  the  State,  except  upon  a 
reasonable  showing  therefor. 

Acts  1862-3,  p.  138. 
§  983. 


Mistrial  declared  and  case  continued  to 
the  next  term,  and  there  being  noth- 
ing to  show  that  there  were  other  ju- 
rors present,  or  that  there  was  not 
sufficient  ground  for  such  continu- 
ance, error  will  not  be  presumed  on 


that  account.  125/3  (2)  (53  S.  E. 
815). 
Writ  of  error  based  upon  grant  of  con- 
tinuance upon  statement  of  solicitor 
general  that  State  was  not  ready,  dis- 
missed.    25/146. 


§  986.  (§  961.)  Oases,  when  tried  and  when  continued.  Every  per- 
son against  whom  a  bill  of  indictment  is  found  shall  be  tried  at  the  term 
of  the  court  at  which  the  indictment  is  found,  unless  the  absence  of  a  material 
witness,  or  the  principles  of  justice,  should  require  a  postponement  of  the 
trial,  and  then  the  court  shall  allow  a  postponement  until  the  next  term  of 
the  court;  and  the  court  shall  have  power  to  allow  the  continuance  of  crim- 
inal causes  from  term  to  term,  as  often  as  the  principles  of  justice  may  re- 
quire, upon  sufficient  cause  shown  on  oath:  Provided,  however,  that  no 
continuance  shall  be  granted  in  any  of  the  courts  which  have  a  continuous 
session  for  thirty  days  or  more,  over  the  objection  of  the  adverse  party, 
where  the  cause  for  the  same  can  be  obviated  by  a  postponement  to  a  later 
day  during  the  term;  and  the  presiding  judge,  whenever  a  motion  and  a 
proper  showing  for  a  continuance  is  made  by  either  party,  at  any  time,  shall 
set  the  case  down  for  a  later  day  during  the  same  term,  if  it  shall  be  practi- 
cable thereby  to  avoid  the  continuance. 

Cobb  835,  836.    Acts  1893,  p.  56. 

§  992. 


See  §  5725,  Civil  Code. 

Absence  of  accused,  even  if  motion  to 
continue  can  be  entertained  in,  judge 
is  not  required  to  do  so.  121/602  (9) 
(49  S.  E.  706).  Absence  of  witness: 
See  Witness,  and  §  987  and  notes. 

Accessory  before  fact,  case  against,  not 
continued  because  convicted  principal 
intends  moving  for  new  trial. 
45/57   (5). 

Constitutionality  of  municipal  ordi- 
nance, where  for  previously  an- 
nounced purpose  of  testing,  accused 
violated  the  ordinance,  not  error  to 
refuse  continuance  to  give  his  counsel 
time  to  investigate  constitutional 
questions.     121/567  (3)   (49  S.  E.  793). 

Delay,  court  stating  motion  for  con- 
tinuance made  for,  not  cause  for  new 
trial.     52/290  (2). 

Diligence:  See  Constitutionality,  Im- 
peach   witness,    Preparation,    Venue 


changed,  Witness. 

Discretion  of  court,  under  this  section 
and  section  992,  looks  to  attainment  of 
justice  under  special  facts  and  is  un- 
fettered by  exact  letter  of  law.  7  App. 
252,  257  (66  S.  E.  556).  Judge  has 
discretion  to  either  continue  case  or 
postpone  it  until  later  day  in  term, 
whether  term  lasts  longer  than  30 
days  or  not.  Latter  part  of  this  sec- 
tion does  not  interfere  with  exercise 
of  this  discretion.  121/602  (7}  (49  S. 
E.  706).  See  Opinion,  Preparation, 
Sickness,  Term,  Witness.  See  also 
§  992  and  notes. 

Grounds  not  stated  when  motion  pre- 
sented, refusal  to  grant  continuance 
on,  not  reversed.  99/667  (4)  (26  S. 
E.  752).     See  Second  motion. 

Impeach  witness,  if  party  wishes  to,  by 
stenographic  notes  taken  on  former 
trial,    which    notes    are    in    another 
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county,  not  error  to  refuse  to  suspend 
trial  until  next  day  so  as  to  get  notes. 
136/799    (1)    (72   S.    E.   246). 

Imprisonment:  See  Preparation,  Wit- 
ness. 

Opinion  of  court  as  to  guilt  of  accused 
not  deprive  him  of  clear  legal  right  to 
continuance.  14/22  (4);  see  9/373. 
Court  may  consider  what  occurs  be- 
fore him  in  progress  of  case.  26/493; 
78/663  (3  S.  E.  700). 

Physician,  certificate  of,  not  good  evi- 
dence of  fact  necessary  to  be  proved. 
40/529  (6). 

Preparation  of  case,  statement  of  coun- 
sel that  he  had  not  had  time  for,  un- 
der facts  of  case,  addressed  entirely 
to  discretion  of  court.  8  App.  676  (1) 
(70  S.  E.  70).  Where  counsel  ap- 
pointed in  felony  case,  court  should 
allow  reasonable  time  to  prepare  de- 
fense. 102/569  (27  S.  E.  670).  Dis- 
cretion of  judge  in  refusing  to  grant 
postponement  to  allow  counsel  to  pre- 
pare for  trial,  not  controlled,  unless 
judge  has  made  gross  mistake  or 
shown  want  of  consideration  for 
rights  of  accused.  119/114  (1)  (45  S. 
E.  973);  128/573  (1)  (58  S.  E.  48); 
117/40  (43  S.  E.  434).  Under  facts, 
not  error  to  refuse  second  postpone- 
ment to  allow  counsel  "time  for 
study  of  case,"  where  he  had  been 
busy  in  court  with  other  matters. 
111/141  (1)  (36  S.  E.  607).  Where  ac- 
cused arrested  in  afternoon  before 
trial,  had  no  opportunity  to  confer 
with  witnesses,  and  counsel  engaged 
in  another  case  up  to  time  case  called, 
refusal  to  postpone  error.  9  App.  192 
(70  S.  E.  973).  Though  indictment 
found  only  two  days  before  trial,  and 
counsel  had  been  constantly  engaged 
in  court,  continuance  refused  where 
defendant  had  been  arrested  at  previ- 
ous term,  and  was  then  fully  in- 
formed of  nature  of  case.  53/149  (2); 
26/275  (2).  Where  sole  counsel 
stated  that  he  had  been  engaged  in 
court  ever  since  finding  of  indict- 
ment, and  had  had  no  opportunity  to 
prepare  case  or  to  converse  with  the 
witnesses,  some  of  whom  were  ab- 
sent, judge  was  in  position  to  know 
what  the  engagements  were,  and  in 
absence  of  explanation  in  record  as 
to  what  the  engagements  were,  and 
in  absence  of  anything  to  suggest  spe- 


cial intricacy  in  case,  new  trial  not  or- 
dered for  refusal  of  continuance. 
54/660  (1).  Time  to  be  allowed  coun- 
sel to  prepare  for  trial  is  in  discretion 
of  court.  Where  counsel  had  Satur- 
day and  until  case  called  on  Tues- 
day, and  no  unusual  or  intricate  mat- 
ters of  law  or  fact  appeared,  not  er- 
ror to  overrule  motion.  106/400  (2) 
(32  S.  E.  347).  Peremptorily  forcing 
trial  immediately  after  appointment 
of  counsel,  who  was  not  familiar  with 
case,  without  giving  counsel  oppor- 
tunity to  investigate  case  or  prepare 
defense,  is  cause  for  new  trial. 
114/514  (40  S.  E.  779).  Where  de- 
fendant's counsel  was  absent  by  rea- 
son of  unintentional  misstatement  by 
solicitor  general,  and  defendant  noti- 
fied court  that  his  counsel  would  ar- 
rive on  next  train,  but  court  refused 
to  postpone  case  and  forced  defend- 
ant to  trial  with  advice  only  of  attor- 
ney then  appointed,  new  trial  ordered. 
1  App.  729  (1)  (57  S.  E.  1056). 
Where  indictment  was  found  on  Tues- 
day, counsel  appointed  on  Wednes- 
day, and  accused  was  brought  from 
jail  in  another  county  late  Thursday 
afternoon,  motion  to  continue  made 
on  Friday  morning  should  have  been 
granted,  counsel  having  had  no  oppor- 
tunity to  confer  with  accused  so  as  to 
prepare  defense.  76/288.  Where  per- 
son stabbed  on  Friday,  died  on  Satur- 
day, and  counsel  for  accused  appointed 
on  Monday,  indictment  found  on 
Tuesday,  and  case  called  on  Wednes- 
day, motion  to  continue  on  ground 
that  counsel  had  not  had  opportunity 
to  prepare  case,  refused,  all  witnesses 
being  present,  and  only  question  be- 
ing as  to  grade  of  offense.  79/446  (1) 
(5  S.  E.  203),  distinguishing  76/288. 
It  does  not  follow,  because  case  called 
on  day  after  indictment,  that  accused 
has  not  had  time  to  prepare  for  de- 
fense, where  he  had  for  some  time 
been  under  indictment  for  same  of- 
fense, upon  which  nolle  prosequi  had 
been  entered.  115/814  (2)  (42  S.  E. 
271).  Where  offense,  indictment,  and 
trial  come  in  quick  succession,  and  de- 
fendant is  closely  confined,  continu- 
ance should  be  granted  to  allow  time 
to  prepare  for  trial.  5/52.  Prisoner 
indicted  for  seduction  having  relied 
upon  absent  counsel,  having  been  in- 
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dieted  just  before  trial,  and  having 
witnesses  in  another  county,  who 
would  give  testimony  derogatory  to 
character  of  female  alleged  to  have 
been  seduced,  and  having  no 
power  to  subpoena  them  before  in- 
dictment, a  continuance  should  have 
been  granted.  71/481.  Withdrawal 
of  counsel  immediately  before  trial  so 
as  to  leave  defendant  unprepared  for 
trial,  ground  of  continuance  or,  at 
least,  postponement.  88/784  (2)  (15 
S.  E.  677).  Where  defendant's  coun- 
sel withdrew  from  case,  and  counsel 
then  appointed  by  court  announced 
that  they  were  not  prepared  for  trial, 
and  evidence  being  entirely  circum- 
stantial, they  could  not  do  justice  to 
prisoner,  postponement  to  later  day 
should  have  been  granted,  though 
former  counsel  consented  to  assist  in 
defense  as  far  as  his  strength  would 
permit,  he  being  unwell.  65/506  (1). 
Where  offense  committed  during  ses- 
sion of  court,  and  papers  are  returned, 
it  is  competent  to  proceed  to  trial  at 
that  term.  9/492  (2).  No  abuse  of 
discretion  to  refuse  to  postpone  case 
to  later  hour  in  the  day  to  allow 
counsel  time  to  prepare  demurrer  and 
plea,  when  no  reason  appears  why 
they  were  not  prepared  before  case 
was  called.  121/602  (8)  (49  S.  E.  706). 
Imprisonment  is  no  reason  for  not 
preparing  defense.  26/275  (2);  38/491. 
Where  affidavit  of  defendant  stated 
that  he  had  been  wounded  and  con- 
fined in  jail,  had  been  unable  from 
poverty  to  employ  counsel  to  secure 
evidence,  and  had  no  friend  to  do  so 
for  him,  that  indictment  was  found  at 
present  term,  and  he  had,  by  charity 
of  others,  been  provided  with  counsel 
only  since  its  commencement,  con- 
tinuance should  have  been  granted. 
32/583;  38/50.  Judge  should  inquire 
what  diligence  has  been  used  by  ac- 
cused, when  he  learned  that  witness 
would  testify  to  material  fact,  what 
opportunity  he  had  had  to  prepare 
for  trial,  when  transaction  occurred, 
etc.,  and  if  showing  appears  to  be 
bona  fide,  time  should  be  granted. 
38/50  (1).  While  time  should  be  al- 
lowed to  prepare  for  trial,  it  is  duty 
of  defendant,  who  has  given  bond  for 
appearance,  to  employ  counsel  and 
take  any  other  steps  essential  to  his 


defense,  in  advance  of  term  at  which 
he  is  bound  to  appear.  11  App.  251 
(1)  (74  S.  E.  1100).  Where  defend- 
ant was  arrested  and  gave  two  bonds, 
one  for  appearance  before  recorder, 
the  other  for  appearance  in  city  court, 
he  could  not  have  city  court  case  con- 
tinued because  he  assumed  that  dis- 
missal of  case  by  recorder  relieved 
him  from  State  charge,  and  showed 
no  diligence  in  preparing  for  trial.  10 
App.  149  (75  S.  E.  350).  Ground  of 
motion  for  new  trial,  alleging  that 
court  erred  in  refusing  to  continue 
case  in  order  to  prepare  for  trial, 
without  any  showing  as  to  why  case 
was  not  prepared,  raises  no  question 
for  reviewing  court.  11  App.  766  (1) 
(76  S.  E.  70).  Failure  to  allow  time 
for  preparation  of  defense  when  not 
requested  to  do  so,  not  cause  for  re- 
versal. 99/667  (4)  (26  S.  E.  752). 
Refusal  to  postpone  not  error,  where 
witnesses  were  near  by  and  were  sent 
for,  and  after  one  hour  and  a  half 
case  was  called  and  tried  without  ob- 
jection that  counsel  had  not  had  time 
to  confer  with  client  and  witnesses. 
125/49  (1)  (53  S.  E.  583).  Where 
counsel  appointed  are  in  consultation 
with  client  and  are  requested  by 
court  to  proceed  with  case,  and  they 
do  so  without  requesting  further 
time,  it  is  too  late  after  trial  to  com- 
plain that  sufficient  time  was  not  al- 
lowed for  preparation.  137/337  (1) 
(73  S.  E.  575).  No  facts  being  shown 
in  support  of  motion  to  continue  for 
want  of  time  to  prepare  for  trial,  mo- 
tion overruled.  93/307  (2)  (20  S.  E. 
331).  See  Constitutionality,  Term, 
Venue. 

Principles  of  justice  so  requiring,  post- 
ponement should  be  granted.  32/581 
12);  see  7  App.  252  (2)  (66  S.  E.  556); 
8  App.  53,  56  (68  S.  E.  515). 

Public  excitement  not  sufficient  ground 
for  continuance.  24/297  (2);  26/276 
(2);  41/527  (1);  48/116  (l);  54/371  (2); 
60/257  (1);  64/374  (1),  403;  80/450 
(16),  467  (5  S.  E.  782);  85/69  (3),  81 
(11  S.  E.  814);  93/307  (20  S.  E.  331); 
18/567  (2);  14/8  (3);  5/48;  7/373; 
9/121  (6);  106/400  (2)  (32  S.  E.  347). 
Except  under  extraordinary  circum- 
stances. 27/287;  32/582.  Public  ex- 
citement, added  to  other  causes  wh;ch 
might    be    insufficient    in    themselves, 
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may  turn  scale  in  favor  of  continu- 
ance. 32/581  (1).  Where  counsel 
stated  no  particulars  to  show  that  ex- 
citement existed,  and  gave  no  reason 
for  his  opinion  and  did  not  strengthen 
it  by  opinions  of  others,  held  that  re- 
fusal of  continuance  was  no  ground 
for  new  trial.  26/593  (1).  To  justify 
continuance  for  public  excitement,  it 
must  be  shown  that  such  excitement 
really  exists  and  fair  trial  cannot  be 
had.  33/98  (5).  Continuance  not 
granted  simply  on  asseveration  of  ac- 
cused, without  any  supportive  evi- 
dence, that  because  of  public  excite- 
ment he  will  not  be  able  to  have  fair 
trial.     135/622   (1)    (70  S.   E.  237). 

Refusal  of  continuance  to  which  defend- 
ant was  entitled  is  cause  for  reversal. 
14/22  (1).  New  trial  granted,  though 
verdict  right  under  evidence,  if  court 
improperly  refused  continuance,  and 
admitted  illegal  evidence.  40/529  (1). 
New  trial  not  granted  for  refusal  of 
continuance,  where  accused  not  in- 
jured.    119/103   (1)    (45   S.   E.  964). 

Second  motion  overruled  where  based 
upon  known  ground  which  might 
have  been  included  in  first  motion. 
All  existing  grounds  are  to  be  em- 
braced in  one  and  the  same  motion. 
83/166  (4)  (9  S.  E.  610);  54/371  (3); 
38/491  (5);  33/207;  22/211  (3);  128/23 
(3)  (57  S.  E.  313).  See  §  6301,  Civil 
Code,  and  notes. 

Sickness  of  accused,  rendering  him,  ac- 
cording to  opinion  of  physician,  unfit 
in  mind  and  body  to  undergo  trial, 
not  ground  for  reversal  of  judgment 
denying  new  trial,  no  unfitness  having 
been  brought  to  court's  attention  at 
trial,  and  accused  having  made  no  mo- 
tion for  continuance  and  having  had 
assistance  of  counsel.  91/87  (2)  (16 
S.  E.  311).  Where  ground  of  motion 
is  that  accused  is  physically  unable 
to  stand  trial,  and  accused  is  present 
in  court,  judge  may  consider  his  con- 
dition as  it  appears  to  him,  as  well  as 
testimony  adduced  on  motion.  125/792 
(1)  (54  S.  E.  694).  Physical  inability 
of  accused  to  go  to  trial  being  ground 
of  motion,  and  medical  experts'  tes- 
timony conflicting,  discretion  of 
judge  in  denying  motion  not  con- 
trolled. 103/268  (1)  (30  S.  E.  29); 
121/602  (5)  (49  S.  E.  706);  124/31  (18) 
(52  S.  E.  1).     Discretion   in   refusing 


continuance  on  ground  of  feeble 
health  of  accused  not  controlled, 
where  accused  was  present  so  that 
judge  could  determine  his  apparent 
condition,  and  evidence  afforded  no 
reasonable  expectation  that  he  would 
ever  be  in  any  better  condition. 
106/443,  444  (32  S.  E.  586).  Where 
motion  to  continue  was  based  on  sick- 
ness of  defendant,  and,  upon  testi- 
mony of  *wo  physicians  that  he  was 
suffering  from  effects  of  alcohol,  case 
was  passed  to  time  indicated  by  phy- 
sicians, and  when  case  again  called, 
same  motion  was  submitted,  counsel 
for  accused  stating,  in  reply  to  in- 
quiry of  court,  that  his  condition  had 
not  grown  worse,  not  error  to  over- 
rule motion.  49/210  (2).  Whether 
prisoner  mentally  and  physically  able 
for  trial,  is  in  discretion  of  court. 
64/374  (1).  If  prisoner  is  forced  to 
trial  when  too  sick  to  have  use  of  his 
faculties,  new  trial  granted.  40/529 
(4).  Insanity  at  time  of  trial  not  be- 
ing pleaded,  and  it  not  appearing  that 
defendant,  who  had  from  infancy  been 
afflicted  with  epilepsy,  would  be  better 
able  to  go  to  trial  at  subsequent  term, 
refusal  to  continue  not  abuse  of  dis- 
cretion. 119/433  (9)  (46  S.  E.  677). 
See  Witness. 

Speedy  trial  as  well  as  fair  trial,  judge 
must  be  left  free  to  some  extent  to 
act  so  as  to  secure.     10/85  (16). 

Term  at  which  indictment  found,  mo- 
tions to  continue  made  at,  while  ad- 
dressed to  discretion  of  court,  stand 
upon  different  footing  from  such  mo- 
tions made  at  subsequent  term.  Rea- 
sonable opportunity  to  prepare  de- 
fense should  not  be  sacrificed  in  in- 
terest of  speed.  3  App.  458  (60  S.  E. 
211):  54/660  (3);  49/210  (4).  Where 
motion  made  at  term  of  indictment, 
discretion  should  be  liberally  exer- 
cised, to  the  end  that  defendant  may 
have  reasonable  opportunity  to  pre- 
pare for  trial,  and  every  facility 
should  be  afforded  him  to  present  de- 
fense as  fully  as  he  would  be  able  to 
do  at  a  subsequent  term.  8  App.  627 
(2)  (70  S.  E.  84);  10  App.  20  (72  S. 
E.  521).  Continuances,  after  first 
term,  rest  in  sound  discretion  of 
judge;  and  even  at  first  term,  not  all 
discretion  is  denied.  72/98  (1-a). 
See    Preparation,   Witness. 
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Venue  changed,  defendant  cannot  ex- 
cuse himself  for  want  of  diligence  in 
preparing  for  trial,  by  affidavit  that 
he  did  not  know  case  had  been  moved 
to  another  county.     38/491   (2). 

Waiver:  Where  defendant  appeared  in 
response  to  the  notice  directing  him 
to  appear  before  the  court,  and  en- 
tered fully  into  his  defense  to  the 
charge  preferred  against  him,  the  de- 
fects in  the  form  of  the  notice  or  sum- 
mons were  thereby  waived  as  imma- 
terial circumstances.  12  App.  648  (1) 
(77  S.  E.  916). 

Witness  collapsing  on  cross-examina- 
tion, not  error  to  have  physical  ex- 
amination, and  upon  physician's  evi- 
dence, take  recess  until  next  day. 
135/351  (1)  (69  S.  E.  537).  Under 
this  section,  court  has  discretion  to 
grant  continuance  for  absence  of  wit- 
ness, though  witness  has  not  been 
subpoenaed.  8  App.  53,  56  (68  S.  E. 
515);  5  App.  567,  569  (63  S.  E.  659); 
10  App.  40,  41  (72  S.  E.  513).  Where 
defendant  asks  court  to  postpone  trial 
for  later  day  during  term,  in  order 
that  he  may  have  time  to  subpoena 
witnesses,  court  may  require  him  to 
state  names  of  witnesses,  their  places 
of  residence,  and  the  materiality  of 
their  expected  testimony.  7  App.  77 
(1)  (66  S.  E.  377);  14/8  (2).  Where 
witnesses  whose  presence  accused  de- 
sired, were  introduced  at  trial,  refusal 
to  continue  was  not  injurious.  8  App. 
676  (1)  (70  S.  E.  70);  128/25  (2)  (57 
S.  E.  309).     Error  to  refuse  postpone- 


ment for  one  day  to  enable  defend- 
ant, who  had  just  been  indicted  and 
who  had  been  confined  in  jail,  to  pro- 
cure witnesses  whose  testimony,  ac- 
cording to  showing  for  postpone- 
ment, would  have  shown  defendant 
innocent.  '  3  App.  458  (l)  (60  S.  E. 
211).  Defendant  entitled  to  continu- 
ance when  case  called  within  few  days 
after  offense,  and  he  states  in  affidavit 
that  he  had  material  witnesses  in  an- 
other count}',  whom  he  had  no  op- 
portunity to  subpoena.  29/271. 
Where  accused  was  arrested  at  four 
o'clock  in  the  afternoon,  and  had  no 
previous  notice  of  charge  against  him, 
and  made  diligent  effort'  to  procure 
material  witness,  who  lived  11  miles 
from  the  courthouse,  court  should 
have  allowed  longer  time  than  from 
four  o'clock  until  nine  the  next  morn- 
ing. 8  App.  627  (1)  (70  S.  E.  84). 
Where  some  of  absent  witnesses  were 
known  to  accused  only  by  nicknames 
and  there  was  no  way  to  ascertain 
their  real  names  or  their  whereabouts, 
and  of  two  whose  full  names  were 
given,  one  was  brought  into  court 
and  presence  of  other  was  waived, 
and  counsel  did  not  know  what  ab- 
sent witnesses  would  swear,  contin- 
uance refused.  117/40  (43  S.  E.  434). 
Where  case  called  at  term  at  which 
indictment  found,  court  has  discretion 
to  continue  or  not,  though  section 
987,  as  to  absent  witnesses,  be  com- 
plied with.  49/210  (4).  See  notes  to 
§  987. 


§  987.  (§  962.)  Continuance  for  absence  of  witnesses.  In  all  ap- 
plications for  continuances  upon  the  ground  of  the  absence  of  a  witness,  it 
must  be  shown  to  the  court  that  the  witness  is  absent ;  that  he  has  been  sub- 
poenaed; that  he  resides  in  the  county  where  the  case  is  pending:  that  his 
testimony  is  material;  that  the  witness  is  not  absent  by  the  permission,  di- 
rectly or  indirectly,  of  the  applicant;  that  he  expects  he  will  be  able  to 
procure  the  testimony  of  the  witness  at  the  next  term  of  the  court;  and 
that  the  application  is  not  made  for  the  purpose  of  delay,  but  to  enable  the 
party  to  nrocure  the  testimony  of  the  absent  witness ;  and  must  state  the  facts 
expected  to  be  proved  by  the  witness. 

§  944. 

See   catchword   Witness   in    notes   to  App.  80  (62  S.  E.  641). 

preceding  section.  Admission  in  judicio  of  facts  inconsist- 
See  §  5715,  Civil  Code.  ent  with  those  to  which  absent  wit- 
Cited.     129/731   (1)    (59  S.  E.  782);  5  ness    would    testify    removed    grotmu 
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for  continuance.  8  App.  129  (22)  (68 
S.  E.  849). 

Adultery,  defendant  charge  with,  enti- 
tled to  continuance  for  absence  of 
two  witnesses  by  whom  he  expected 
to  prove  his  innocence,,  though  one 
was  woman  accused.    44/449  (1). 

Affidavit:     See  Showing. 

Alibi,  where  absent  witness  relied  upon 
to  prove,  and  movant  showed  that  he 
had  not  been  informed  as  to  nature 
and  scope  of  witness'  testimony,  and 
it  appeared,  from  counter  showing, 
that  witness  was  not  with  accused  at 
time  and  place  fixed  by  him,  not  er- 
ror to  refuse  continuance.  129/602 
(59  S.  E.'  279).  Where  testimony  of 
absent  witness  relied  upon  to  prove 
alibi,  would  not  have  been  sufficient 
for  that  purpose,  refusal  to  continue 
not  require  new  trial.  12  App.  694 
(1)  (78  S.  E.  202).  Error  to  refuse 
continuance  or  postponement  to  pro- 
cure two  witnesses  to  prove  alibi, 
facts  in  oath  of  party  showing  ma- 
teriality of  proof.  14/22  (2).  Where 
defendants  moved  to  continue  for  ab- 
sence of  one  witness  to  prove  alibi, 
when  they  had  one  witness  present 
who  would  swear  to  same  facts,  and 
court  overruled  motion,  and  on  trial 
defendants  used  witness  present,  and 
then  State  proved  by  two  witnesses 
that  they  would  not  believe  this  wit- 
ness on  oath,  court  should  have 
either  granted  motion  to  continue,  or 
have  exacted  promise  from  State,  not 
to  introduce  evidence  to  destroy 
credit  of  witness  present.  23/190.  It 
is  no  ground  for  continuance,  that 
defendant  expects  to  prove  an  alibi 
by  absent  witness,  on  day  alleged  in 
indictment,  provided  solicitor  general 
will  waive  proving  offense  on  that 
day.  17/439  (1).  Other  witnesses 
ready  to  testify  to  alibi  and  one  con- 
tinuance already  granted  for  absence 
of  same  witness,  refusing  continu- 
ance not  abuse  of  discretion.  53/602. 
(1).  Where  diligence  to  have  de- 
fendant's brother  present  was  not 
exercised,  and  his  testimony  would 
only  have  been  cumulative  of  testi- 
mony of  mother  of  defendant  on 
question  of  alibi,  continuance  re- 
fused.    3  App.  336,  339  (59  S.  E.  823). 

Attendance  at  next  term:  See  Expec- 
tation, Inaccessible,  Information,  Ju- 
risdiction. 


Character:  Continuance  for  absence  of 
witness  to  prove  general  good  char- 
acter of  accused,  in  court's  discre- 
tion; discretion  not  abused  by  refusal 
where  shown  that  there  was  at  least 
one  other  witness  by  whom  defendant 
could  establish  his  character.     135/622 

(2)  (70  S.  E.  237);  118/763  (1)   (45  S. 
£.  611).     See  Impeaching  witness. 

Compulsory  process:  See  Producing 
witnesses. 

Confession  of  crime  by  joint  defendant, 
continuance  not  allowed  to  obtain 
evidence  of.  99/667  (3)  (26  S.  E. 
752);  see  82/441  (9  S.  E.  171).  Con- 
fessions made  under  oath,  pending 
motion  to  continue,  admissible.   77/242 

(3)  (3  S.  E.  320). 

Consent  of  defendant,  affidavit  is  faulty, 
which  does  not  declare  that  witness 
is  not  absent  by,  or  that  application 
is  not  made  for  delay.  78/347  (2), 
87  (1-a);  54/660  (2);  3  App.  336,  339 
(59  S.  E.  823). 

Counter  showing  making  it  satisfac- 
torily appear  that  purpose  of  contin- 
uance is  merely  to  secure  delay,  judge 
may  refuse  continuance,  even  where 
all  statutory  requirements  for  procur- 
ing presence  of  witness  have  appar- 
ently been  complied  with.  Credibil- 
ity   of    witnesses    introduced    in    sup- 

•  port  of  motion  for  continuance,  and 
upon  counter  showing,  respectively, 
is  to  be  determined  by  judge,  and  his 
discretion  in  refusing  continuance, 
where  counter  showing  is  made,  will 
not  be  controlled,  unless  manifestly 
abused.  4  App.  852  (l)  (62  S.  E.  571). 
Where  defendant  makes  complete 
showing,  State  cannot  force  trial  by 
making  counter  showing  by  its  wit- 
ness to  sole  effect  that  if  defendant's 
witness  testified  as  defendant  swore 
he  would  testify,  such  evidence  would 
be  false,  both  having  equal  oppor- 
tunity to  know  the  truth.  Counter 
showing  contemplated  is  such  as  neg- 
atives statements  in  showing,  and 
not  mere  proof  that  another  witness 
present  would  swear  differently  from 
absent  witness.  Otherwise,  court,  and 
not  jury,  would  pass  upon  credibility 
of  witnesses.  62/362  (l).  Counter 
showing  may  be  made  to  effect  that 
absent  witness  would  not  in  fact  give 
such  testimony  as  movant  attributes 
to  him.  69/11  (2);  65/94,  338.  Error 
to     refuse     continuance     because     of 
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counter  showing  that  absent  witness 
had  on  previous  occasion  made  state- 
ment, not  under  oath,  inconsistent 
with  what  movant  expected  to  prove 
by  him.  95/330  (l)  (22  S.  E.  538). 
Where  person  who  subpoenaed  ab- 
sent witness  testified  that  latter 
stated  that  she  knew  nothing  about 
the  matter,  not  error  to  refuse  con- 
tinuance. 74/404  (1),  disapproved 
84/113  (10  S.  E.  597).  Where  show- 
ing complete,  continuance  should  not 
be  denied,  because  of  counter  show- 
ing that  witness,  a  married  woman, 
had  stated  to  another  she  knew  noth- 
ing about  the  case,  and  had  failed  to 
communicate  to  her  husband  any 
knowledge  on  her  part  as  to  the  facts 
involved.  101/559  (1)  (28  S.  E.  979). 
Showing  that  witness  had  said  that 
his  testimony  would  do  defendant  no 
good,  was  not  strictly  a  counter  show- 
ing.    84/193   (1)    (10  S.   E.  733). 

Credibility:  See  Counter  showing, 
Facts,  Materiality,  Opinion,  Other 
witnesses. 

Cross-examination,  if  defendant  does 
not  wish  to  be  subjected  to,  as  to 
grounds  of  continuance,  he  must  make 
the  affidavit  himself.  If  another  person 
swears  to  grounds,  counsel  for  State 
has  right  to  cross-examine  him, 
80/450,  453  (5  S.  E.  782);  see  9/121  (6). 
Question  may  be  asked  defendant, 
who  has  made  showing  in  writing, 
which  is  intended  merely  to  enable 
court  to  procure  attendance  of  wit- 
ness.    24/297  (3). 

Cumulative,  if  testimony  of  absent  wit- 
ness would  be,  and  would  not  contra- 
dict testimony  for  State  on  any  con- 
trolling point,  continuance  may  be  re- 
fused. 67/768.  Case  may  be  such 
that  cumulative  evidence  is  of  utmost 
value.    23/190,  192.     See  Alibi. 

Date:  Absence  of  witness  to  prove  de- 
fendant did  not  commit  offense  on 
certain  date,  not  ground  for  contin- 
uance, where  solicitor  stated  he  did 
not  expect  to  prove  offense  on  that 
date.  11  App.  194  (74  S.  E.  1006); 
81/332    (3)    (6   S.    E.   600);    17/439    (1). 

Death  of  witness  having  occurred  on 
night  previous  to  day  of  trial,  not  er- 
ror to  refuse  continuance  for  his  ab- 
sence.    137/523   (2)    (73  5.   E.  826). 

Delay,  showing  omitting  to  state  that 
application  is  not  made  for  purpose 
6  Ga  Code— 37 


of,  is  insufficient.  61/481  (1);  110/314 
(35  S.  E.  718);  78/347  (2);  126/538  (l) 
(55  S.  E.  171);  128/23  (1)  (57  S.  E. 
313);  54/660  (2);  77/242  (4)  (3  S.  E. 
320);  78/71  (2);  3  App.  336,  339  (59  S. 
E.  823).  Not  error  to  refuse  continu- 
ance, where  applicant  fails  to  show 
affirmatively  that  application  is  not 
made  for  delay,  and  where  judge  is 
warranted  in  finding  that  such  was 
the  purpose.  110/268  (34  S.  E.  845). 
Where  movements  of  witness  are  evi- 
dently controlled  by  friends  of  de- 
fendant, and  judge  certifies  that  he 
had  no  doubt  that  motion  for  con- 
tinuance was  made  for  delay  only, 
and  no  compulsory  process  had  been 
applied  for  to  compel  attendance,  de- 
nial of  continuance  not  interfered 
with.  49/210  (3).  It  must  be  shown 
that  application  not  made  for  delay, 
but  solely  to  procure  attendance  of 
absent  witnesses.  But  it  is  not  essen- 
tial that  defendant  testify  as  to  his  in- 
tention, if  it  be  apparent  from  evi- 
dence that  it  is  not  his  purpose  to  de- 
lay. 3  App.  458  (2)  (60  S.  E.  211). 
In  this  case,  counter  showing  is 
strongly  suggestive  that  application 
was  for  delay  only.  61/481  (1). 
Where  several  continuances  granted, 
and  upon  grant  of  last  continuance, 
court  notified  defendant  that  he  could 
have  attachment  for  witnesses,  which 
he  then  declined  to  take,  but  waited 
until  a  few  days  before  trial,  and  then 
procured  attachment,  but  witnesses 
were  never  arrested  or  brought  be- 
fore court,  there  was  no  abuse  of  dis- 
cretion in  refusing  further  continu- 
ance. 78/663  (3  S.  E.  700).  State- 
ment by  court  that  he  was  satisfied 
motion  to  continue  was  made  for  de- 
lay, not  cause  for  new  trial.  52/290 
(2).    See  Counter  showing. 

Different  transaction  from  that  involved 
in  case,  statement  of  defendant  show- 
ing motion  for  continuance  relates  to, 
no  reversal  for  refusal  of  continuance 
though  showing  complete.  9  App. 
166  (4)   (70  S.  E.  893). 

Diligence  to  procure  absent  witness  not 
exercised,  no  continuance.  59/83  (1); 
84/488  (1)  (10  S.  E.  1089);  125/36  (53 
S.  E.  807).  It  is  not  due  diligence  to 
place  subpoena  for  witness  in  another 
county,  in  the  hands  of  sheriff  on 
Friday,  their  attendance  being  desired 


Digitized  by 


Google 


§  987 


CALL  OF  THE  DOCKET  TO  SENTENCE. 


578 


Continuances. 


on  the  following  Monday.  89/391  (15 
S.  E.  496).  See  Alibi,  Subpoena,  Sur- 
prise. 

Discharge  of  witness  by  accused  in  open 
court,  prevents  him  from  obtaining 
continuance  at  that  term  for  absence 
of  such  witness.  83/166  (3)  (9  S.  E. 
610). 

Discretion:  See  Showing,  Subpoena. 
See  also  §  986,  catchword  Witness. 

Kxpectation  of  testimony  at  next  term 
and  that  application  not  made  for  de- 
lay, not  shown,  continuance  refused. 
128/23  (1)  (57  S.  E.  313);  54/660  (2); 
78/87  (1-b);  10/85  (12). 

Facts  to  which  absent  witness  would 
testify  must  be  stated.  101/502  (U3 
S.  E.  26);  41/215;  24/297  (1);  54/660 
(2);  14/8;  125/36  (53  S.  E.  807);  7 
App.  77  (1)  (66  S.  E.  377);  74/836  (1); 
78/71  (2).  Judge  should  not  disbe- 
lieve oath  of  defendant  as  to  what  wit- 
nesses will  swear,  except  on  strongest 
evidence,  if  at  all.  67/768.  Movant 
must  make  it  appear  that  witness 
would  testify  as  represented  to  court. 
129/602  (1)  (59  S.  E.  279).  There  was 
no  abuse  of  discretion  in  refusing  to 
stop  the  trial  of  the  case  and  allow 
the  attorney  for  the  accused  to  pro- 
cure the  attendance  of  witnesses  to 
meet  the  facts  disclosed  by  the  wit- 
nesses for  the  State.  10  App.  826  (1) 
(74  S.  E.  295).    See  Subpoena. 

Friends  of  defendant,  movements  of 
witness  controlled  by,  no  continuance 
for  his  absence.    49/210  (3). 

Grounds  existing  at  time  of  motion 
must  all  be  urged  in  first  motion. 
38/491  (5);  22/212  (3);  33/207;  54/371; 
83/166  (4)   (9  S.  E.  610). 

Hearsay,  testimony  of  absent  witness 
shown  by  motion  to  rest  on,  continu- 
ance properly  refused.  7  App.  695  (3) 
(67  S.  E.  886). 

Impeaching  witness,  absence  of,  entitles 
accused  to  continuance,  but  where 
witness  for  State  which  he  could  im- 
peach was  not  sworn,  new  trial  not 
granted  for  refusal  of  continuance. 
7/2.  Continuance  should  have  been 
granted,  where  showing  was  complete, 
and  defendant  expected  to  prove  by 
absent  witness  that  he  heard  main  wit- 
ness for  State  say,  "that  if  hard  swear- 
ing would  send  the  defendant  to  the 
penitentiary,  he  should  go."  9/373  (1). 
It  is  not  competent  to  refuse  continu- 


ance, after  legal  showing,  upon 
ground  of  court's  private  knowledge 
of  good  character  of  witness  sought 
to  be  impeached  by  testimony  of  ab- 
sent witness,  and  court's  want  of  con- 
fidence in  integrity  of  moving  party. 
9/373  (2).  A  refusal  to  grant  a  con- 
tinuance, in  order  to  procure  the  pres- 
ence of  an  absent  witness  for  the  pur- 
pose of  impeaching  an  adverse  wit- 
ness, will  not,  generally,  be  held  to 
have  been  an  abuse  of  discretion, 
when  the  judgment  complained  of 
was  fully  authorized  by  evidence 
other  than  the  testimony  of  the  wit- 
ness whom  it  was  sought  to  impeach. 
12  App.  564   (77  S.  E.  891). 

Inaccessible,  where  evidence  showed 
witness  was,  and  it  could  not  be 
shown  that  his  attendance  was  ex- 
pected at  next  term,  continuance  re- 
fused. 8  App.  408  (2)  (69  S.  E.  315). 
Where  witness  was  inaccessible,  be- 
cause concealed  to  avoid  arrest,  re- 
fusal to  grant  continuance  not  error. 
7  App.  61  (1)  (65  S.  E.  1076),  115  (2) 
(66  S.   E.   390). 

Inadmissible  or  immaterial,  where  evi- 
dence of  absent  witness  is,  continu- 
ance refused.  46/208  (4);  4  App.  274 
(1)  (61  S.  E.  147);  10/85  (13);  72/98- 
(1);  77/242  (4-a)  (3  S.  E.  320).  See 
Confession,  Hearsay. 

Information,  if  affidavit  of  defendant  is 
based  upon,  he  should  submit  the  af- 
fidavit of  his  informant.  24/297; 
128/20  (1)  (57  S.  E.  237).  Prisoner 
supposing  from  information  that  wit- 
ness is  in  another  State  and  will  be 
brought  to  court  by  next  term,  cannot 
continue,  it  not  appearing  how,  or 
from  whom,  information  received,  or 
why  attendance  or  witness  is  ex- 
pected, or  by  what  means  he  will  be 
brought.     60/257   (2).     See  Alibi. 

Injury  to  accused  not  shown,  where  mo- 
tion to  continue  alleged  that  his  uncle 
was  material  witness  and  defendant 
desired  him  to  assist  in  case,  and  that 
uncle  wished  to  go  home  on  account 
of  condition  of  wife,  and  judge  refused 
motion  and  uncle  remained  during 
trial,  testified,  and  assisted  in  case. 
119/102   (1)    (45   S.   E.  964). 

Insanity  at  time  of  homicide  alleged  to 
have  been  produced  by  chronic  dis- 
ease originating  at  an  early  period  of 
life,  being  main  defense,  rule  that  con- 
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tinuance  should  be  granted  for  ab- 
sence of  material  testimony  which 
cannot  be  fully  supplied  by  other  wit- 
nesses, is  especially  applicable,  the  ab- 
sent witnesses  having  had  exceptional 
opportunities  to  know  the  facts;  and 
this  is  true,  though  there  were  other 
witnesses,  including  near  relatives,  by 
whom  many  of  same  facts  could  have 
been  proved,  and  absent  witnesses  had 
not  seen  accused  for  some  time  pre- 
viously to  homicide.  100/528  (2,  3) 
(28  S.   E.  246). 

Joint  defendant:     See  Confession. 

Jurisdiction  of  court,  where  witness  re- 
sides beyond,  not  error  to  refuse  to 
continue  in  order  to  procure  his  testi- 
mony. 12  App.  685  (7)  (78  S.  E.  131); 
10/85  (15).  Where  evidence  showed 
witnesses  were  beyond  jurisdiction  of 
court  and  did  not  show  any  promise 
on  their  part  to  attend  court,  no  error 
in  refusing  continuance  or  postpone- 
ment. 110/292  (1)  (34  S.  E.  1015); 
126/86  (2)  (54  S.  E.  815).  Even  if  re- 
fusal of  continuance  for  absence  of 
non-resident  witnesses  is  ever  cause 
for  new  trial,  it  is  not  when  court  em- 
ployed all  its  power  to  procure  at- 
tendance of  such  witnesses.  113/772 
(1)  (39  S.  E.  284).  Absence  of  non- 
resident witnesses  is  generally  no 
ground  for  continuance,  but  judge  still 
has  discretion.  65/332,  658;  70/766; 
84/488  (10  S.  E.  i089);  85/69  (4)  (11 
S.  E.  814);  58/491  (l);  60/257  (2). 
One  is  not  non-resident  witness  who  is 
temporarily  absent  from  the  State,  his 
legal  residence  not  having  been 
changed;  if  such  witness  subpoenaed, 
his  absence  ground  for  continuance. 
84/193  (10  S.  E.  733).  See  Second 
continuance. 
Materiality  of  evidence  of  absent  wit- 
ness not  shown,  continuance  refused. 
55/47  (1);  125/307,  308  (54  S.  E.  122). 
If  testimony  of  absent  witness  imma- 
terial, continuance  not  granted. 
26/276  (2);  46/208  (4);  68/287;  4 
App.  274  (1)  (61  S.  E.  147).  Expected 
testimony  negative  and  immaterial, 
continuance  refused.  7  App.  77  (2) 
(66  S.  E.  377).  Where  absent  witness 
would  only  have  sworn  that  he  was 
with  accused  only  part  of  day  on 
which  alleged  sale  of  liquor  took 
place,  and  that  no  sale  took  place  in 
his  presence,  continuance  refused.     12 


App.  565  (77  S.  E.  830).  It  must  be 
shown  that  evidence  of  absent  wit- 
ness is  material  and  that  party  can- 
not safely  go  to  trial  without  it;  and 
in  case  of  suspicion,  court  should  look 
closely  into  circumstances,  and  may 
consider  what  has  passed  before  it  in 
progress  of  case.  26/493  (2).  Where 
defendant  was  indicted  for  using  ob- 
scene and  vulgar  language  in  presence 
of  female,  it  was  material  for  him  to 
show  that  female  used  language  to 
him  sufficient  to  provoke  his  reply. 
78/87  (1).  Defendant  indicted  for  us- 
ing obscene  language'  in  presence  of 
female  cannot  continue  for  absence  of 
witness  who  would  swear  that  female 
was  once  pregnant  and  moved  from 
community  on  that  account.  48/311. 
New  trial  granted,  where  continuance 
refused  for  absence  of  material  testi- 
mony in  capital  case.  30/10.  Evi- 
dence of  absent  witness  in  case  of  as- 
sault to  murder  was  material,  and 
showing  being  otherwise  complete, 
error  to  refuse  continuance.  84/82  (10 
S.  E.  503).  If  testimony  of  absent 
witness  was  credible,  defendant  was 
not  guilty  of  selling  liquor,  and  he  had 
right  to  have  jury  pass  on  credibility. 
12  App.  635,  636  (77  S.  E.  1079). 
Showing  being  otherwise  complete, 
continuance  should  have  been  granted, 
where  defendant  expected  to  prove 
that  deceased  fired  first  shot  and  was 
killed  by  another  than  defendant. 
84/193  (1)  (10  S.  E.  733).  Where 
proof  of  insanity  expected  to  be 
made  by  absent  witnesses  was  ma- 
terial, and  could  not  be  as  fully  and 
satisfactorily  made  out  by  other  wit- 
nesses, error  to  refuse  continuance  or 
postponement.  100/528  (1)  (28  S.  E. 
246). 

Names  of  witnesses,  places  of  residence, 
facts  to  be  proved  and  their  material- 
ity, should  be  stated,  where  postpone- 
ment is  asked  for  purpose  of  sub- 
poenaing witnesses.  7  App.  77  (l)  (60 
S.  E.  377);  14/8  (2);  125/36  (53  S.  E. 
807);  128/573,  576   (58  S.   E.  48). 

New  trial,  where  motion  for,  is  set  for 
hearing  in  another  county,  and  amend- 
ment is  allowed  setting  up  that  cer- 
tain witnesses  in  county  of  trial  know 
material  facts  and  refuse  to  testify 
voluntarily  by  affidavit  or  otherwise, 
and  that  such  testimony  is  newly  dis? 
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covered,  error  not  to  continue  hear- 
ing. 138/267  (1)  (75  S.  E.  357);  see 
139/592   (1)    (77  S.   E.   811). 

Non-resident  witnesses:  See  Jurisdic- 
tion. 

Opinion  of  judge  as  to  guilt  of  accused 
is  no  ground  for  depriving  him  of 
clear  legal  right  to  continuance. 
14/22  (4).  In  considering  merits  of 
motion,  court  may  look  to  what  has 
occurred  before  him  in  progress  of 
trial.  26/493  (2);  78/663  (3  S.  E.  700). 
Error  to  refuse  to  allow  defendant  to 
be  sworn,  to  prove  witness  has  been 
subpoenaed,  on  ground  that  court, 
from  what  has  transpired  in  its  pres- 
ence, could  not  believe  him  on  oath. 
40/529   (5).     See  Impeaching  witness. 

Other  witnesses:  Affidavit  should  state 
that  there  is  no  other  witness  present, 
by  whom  party  can  satisfactorily 
prove  same  facts.  10/85  (11);  72/98 
(1).  Where  accused  had  other  wit- 
nesses to  same  fact  and  absent  wit- 
ness was  brought  in  before  trial 
closed  and  not  introduced,  refusal  of 
continuance  no  ground  for  new  trial. 
91/153  (1)  (16  S.  E.  976).  No  continu- 
ance to  obtain  witness  just  heard  of 
on  morning  of  trial,  who  would  swear 
to  certain  statements  of  wife  of  ac- 
cused, it  not  appearing  that  wife 
would  not  swear  what  she  stated. 
75/571  (3).  It  is  no  cause  for  revers- 
ing denial  of  continuance  that  accused 
made  legal  showing  as  to  absence  of 
a  witness,  where  it  appeared  from 
same  showing,  on  cross-examination, 
that  another  witness  to  same  facts 
was  present.  95/469  (2)  (20  S.  E. 
216).  Other  witnesses  to  same  fact 
present  and  showing  not  complete, 
continuance  for  absence  of  witness, 
refused.  125/307  (1)  (54  S.  E.  122). 
Even  if  absence  of  witnesses,  who 
would  testify  to  bad  character  for 
veracity  of  principal  witness  for  State, 
was  ground  for  continuance,  there 
was  no  abuse  of  discretion  in  ordering 
case  to  trial  when  it  appeared  that 
there  were  two  other  persons  ac- 
cessible who  would  give  similar  tes- 
timony. 118/763  (1)  (45  S.  E.  611); 
135/622  (2)  (70  S.  E.  237).  Continu- 
ance for  absence  of  witness  ought 
generally  to  be  granted  if  his  testi- 
mony is  material,  even  though  other 
witnesses  present  may  testify  to  same 


facts  as  absent  witness  would  state. 
Absent  witness  might  be  believed, 
while  witness  present  might  be  dis- 
credited. 8  App.  53  (2)  (68  S.  E.  515). 
Presence  of  one  not  subpoenaed  who 
would  probably  swear  to  same  thing 
not  justify  refusal  of  continuance  for 
absence  of  witness.  7  App.  571  (67  S. 
E.  679).  Where  accused  on  trial  for 
gaming  made  complete  showing  for 
continuance,  it  was  error  to  refuse 
continuance  on  ground  that  it  ap- 
peared that  another  person,  present  in 
court,  who  was  charged  as  having 
been  in  same  game,  would  testify  to 
all  that  it  was  claimed  could  be 
proved  by  absent  witness.  121/159 
(48  S.  E.  904).  Motion  for  continu- 
ance on  ground  that  defendant  could 
prove  by  absent  witness  that  he  had 
had  epileptic  fits  on  divers  occasions, 
overruled,  it  not  being  contended  that 
fact  of  his  having  such  fits  in  numer- 
ous other  instances  could  not  be 
shown  by  other  witnesses.  80/450  (2) 
(5  S.  E.  782).  See  Alibi,  Insanity, 
Subpoena. 

Physician,  certificate  of,  is  not  good  evi- 
dence of  fact  necessary  to  be  proved. 
40/529  (6).  Refusal  of  continuance 
for  absence  of  physician  who  had  tes- 
tified at  coroner's  inquest,  was  not  er- 
ror, where  testimony  expected  to  be 
given  by  him  was  such  as  might  have 
been  shown  by  any  other  physician, 
and  where  only  means  taken  to  pro- 
cure his  attendance  was  placing  of 
subpoena  in  hands  of  sheriff,  counsel 
having  been  assigned  several  days  be- 
fore trial.     84/488   (1)   (10  S.  E.  1089). 

Presumptive,  where  evidence  was,  con- 
viction reversed  more  readily  on 
ground  of  absence  of  witnesses. 
44/449  (3). 

Private  knowledge:  See  Impeaching 
witness,  Opinion. 

Producing  witnesses,  court  may  suspend 
trial  and  dispatch  officer  with  process 
for  purpose  of;  and  if  it  be  ascertained 
that  witnesses  named  are  fictitious, 
court  will  proceed.  18/567  (1).  Re- 
fusal to  continue  for  absence  of  wit- 
nesses is  no  ground  for  new  trial, 
where  court  brings  such  witnesses 
into  court  and  they  testify.  66/508 
(1);  22/211  (2);  33/98  (4);  58/577  (2); 
8  App.  676  (1)  (70  S.  E.  70).  Post- 
ponement    until     following     day    re- 
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moved  ground  for  continuance,  where 
on  that  day  court  had  absent  wit- 
nesses brought  to  court.  124/31  (6), 
42  (52  &  E.  1).  Or  where  witness  is 
brought  in  by  order  of  judge,  but  not 
used  by  defendant.  47/589  (1);  128/25 
(2)  (57  S.  E.  309).  Where  court  ten- 
dered movant  an  officer  to  bring  in 
absent  witness,  which  was  declined,  it 
should  clearly  appear  that  offer  of 
court  would  have  been  of  no  avail  to 
defendant  before  verdict  set  aside  for 
refusal  of  continuance.  52/290  (1). 
Notwithstanding  party  may  have 
compulsory  process  for  his  witnesses, 
even  before  indictment,  still  omission 
to  use  it,  will  not  deprive  him  of  con- 
tinuance, if  witnesses  are  absent. 
10/85  (9).  Where  witness  living  in 
county  and  subpcenaed  was  absent  be- 
cause of  sickness,  and  counsel  for  ac- 
cused asked  for  continuance,  and  court 
ordered  trial  to  proceed  and  sent  for 
witness,  if,  when  it  was  announced 
that  witness  still  too  sick  to  attend 
counsel  took  no  action,  not  error  to 
proceed  with  trial.  132/64  (1)  (63  S. 
E.  784).  Not  error  to  deny  continu- 
ance, where  showing  did  not  state  that 
witness  who  was  in  jail  was  too  un- 
well to  appear,  offer  of  court  to  have 
witness  brought  from  jail  being  de- 
clined. 95/467  (1)  (20  S.  E.  218). 
Court  erred  in  not  postponing  trial 
for  reasonable  time  in  which  to  locate 
and  procure  attendance  of  absent  wit- 
ness, or  granting  continuance  for  term. 
133/182  (1)  (65  S.  E.  382).  Where 
court  proceeded  with  trial  and  sent 
for  two  absent  witnesses,  and  when 
one  was  brought  in  and  announce- 
ment made  that  other  could  not  be 
found,  defendant  did  not  renew  mo- 
tion for  continuance,  new  trial  not  or- 
dered for  refusal  to  continue.  109/120 
(1)  (34  S.  E.  298).  Fact  that  judge 
announces  readiness  for  parties  to 
send  for  witnesses,  not  deprive  pris- 
oner of  right  to  continuance.  44/449 
(2).  See  Delay. 
Rape,  trial  for,  not  continued  for  ab- 
sence of  defendant's  mother  who  was 
sick,  counsel  stating  that  he  had  been 
employed  by  her,  that  defendant  did 
not  know  what  she  would  swear,  but 
that  counsel  expected  her  to  swear  to 
non-chastity  of  person  alleged  to  have 
been  raped,  that  he  expected  to  have 


witness  present  at-trial,  though  she 
had  not  been  subpcenaed.  Denial  of 
continuance  in  this  case  was  not  in- 
jurious.    139/108   (76  S.   E.  863). 

Second  continuance  on  ground  of  ab- 
sent witnesses,  refusal  of,  not  necessa- 
rily error,  especially  where  it  appears 
witnesses  have  gone  beyond  jurisdic- 
tion.    58/491    (1). 

Showing  should  be  full,  satisfactory,  and 
direct  as  to  material  allegations. 
10/85  (10);  72/98  (1);  125/307,  308  (54 
S.  E.  122);  77/242  (4)  (3  S.  E.  320); 
78/347  (2);  54/660  (2).  Affidavit  for 
continuance  must  be  made  by  defend- 
ant himself,  especially  where  no  rea- 
son shown  why  he  could  not  do  so. 
80/450  (1)  (5  S.  E.  782);  54/660  (2). 
Showing  complete,  and  no  counter 
showing,  error  to  refuse  continuance. 
73/803;  see  44/449;  84/82  (10  S.  E. 
503).  Where  motion  for  new  trial 
showed  that  motion  to  continue  was 
made  by  counsel,  and  it  was  later 
added,  "there  being  no  objections 
raised  to  the  form  of  the  showing," 
this  latter  statement  construed  as 
referring  to  form  of  showing  by  state- 
ment of  counsel,  and  not  as  waiving 
substantial  omissions  of  matters  nec- 
essary to  complete  showing.  128/23 
(2)  (57  S.  E.  313).  Statement  that 
defendant  "had  not  had  an  oppor- 
tunity to  procure  said  witness  at  the 
present  trial,"  not  sufficient  showing. 
10  App.  149,  152  (75  S.  E.  350).  No 
reversal  because  of  refusal  of  contin- 
uance, when  it  does  not  appear  from 
motion  for  new  trial  that  movant  es- 
tablished by  legal  proof  before  judge 
facts  relied  on  for  continuance. 
108/69  (33  S.  E.  812).  Refusal  of  con- 
tinuance to  which  defendant  was  en- 
titled, cause  for  reversal.  14/22  (1). 
Showing  was  such  as  to  demand  post- 
ponement, and  refusal  was  cause  for 
reversal.  12  App.  635  (2)  (77  S.  E. 
1079).  Though  showing  not  com- 
plete, continuance  may  be  granted  or 
refused  in  discretion  of  court,  as  ends 
of  justice  may  require.  125/307,  309 
(54  S.  E.  122).  Though  showing  not 
complete  under  this  section,  yet  if  de- 
fendant had  not  time  to  confer  with 
witnesses,  and  his  counsel  were  en- 
gaged in  another  case  until  call  of  his 
case,  error  not  to  postpone  case.  9 
App.  192  (70  S.  E.  973).     Where  case 
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called  at  term  .at  which  indictment 
found,  court  has  discretion  to  continue 
or  not,  though  requirements  of  this 
section  complied  with.  49/210  (4). 
Motions  made  at  such  term  stand 
upon  different  footing  from  motions 
made  at  subsequent  term.  3  App.  458 
(60  S.  E.  211);  8  App.  627  (2)  (70  S. 
E.  84).     See  Subpoena. 

Sickness:       See     Producing     witnesses, 
Rape. 

Subpoena:  It  must  affirmatively  ap- 
pear that  witness  has  been  sub- 
poenaed; information  not  sufficient 
unless  verified.  18/383  (4);  49/103; 
69/737;  118/34  (4)  (44  S.  E.  850). 
Service  of  subpoena  may  be  testified 
to  by  defendant.  40/529.  If  failure 
of  witness  to  be  subpoenaed  was  fault 
of  sheriff,  continuance  should  be 
granted.  95/484  (20  S.  E.  315).  Fail- 
ure to  subpoena,  when  due  to  negli- 
gence of  sheriff,  accused  having  had 
subpoena  placed  in  his  hands  in  am- 
ple time  with  information  as  to  where- 
abouts of  witness,  no  ground  for  re- 
fusing continuance.  5  App.  567  (1) 
(63  S.  E.  659).  Where  diligence  not 
used  to  have  witnesses  subpoenaed, 
no  abuse  of  discretion  to  refuse  con- 
tinuance. 89/803  (15  S.  E.  772); 
125/307,  308  (54  S.  E.  122).  Where 
defendant's  brother  was  present  at 
commitment  trial  and  was  not  sub- 
poenaed, and  no  diligent  effort  was 
made  to  have  him  subpoenaed  before 
trial,  and  it  did  not  appear  that  ap- 
plication was  not  made  for  delay, 
continuance  refused.  3  App.  336,  339 
(59  S.  E.  823).  Continuance  for  ab- 
sence of  witness  for  whom  subpoena 
issued,  here  properly  denied.  78/347 
(2)  (3  S.  E.  696).  Where  it  did  not 
appear  that  witness  had  been  sub- 
poenaed, or  that  he  could  be  reached 
by  subpoena,  or  that  motion  was  not 
made  for  delay,  no  error  in  refusing 
continuance.  77/242  (4)  (3  S.  E.  320). 
Use  of  "summoned"  instead  of  "sub- 
poenaed" not  vitiate  showing;  if  sub- 
poenas not  issued,  testimony  of  clerk 
would  have  so  shown.  12  App.  635, 
636  (77  S.  E.  1079).  Where  accused 
delayed  to  have  subpoenas  issued,  he 
having  been  arrested  and  bound  over 
ibr  eight  days  and  it  being  then  too 
late  to  serve  witnesses,  not  abuse  of 
discretion   to   refuse  to  allow  contin- 


uance. 126/556  .  (55  S.  E.  482). 
Whether  absent  witness  was  sub- 
poenaed or  not,  continuance  should 
be  granted  if  it  appears  that  his  testi- 
mony is  material  and  defendant  has 
used  all  means  in  his  power  to  secure 
his  attendance.  8  App.  53  (2)  (68  S. 
E.  515);  see  3  App.  458  (60  S.  E.  211); 
10  App.  40,  41  (72  S.  E.  513);  29/271. 
Where  witness  was  not  subpoenaed, 
and  it  appears  that  defendant  could 
have  had  subpoena  served  by  the  ex- 
ercise of  due  diligence,  no  abuse  of 
discretion  to  refuse  continuance.  8 
App.  373  (69  S.  E.  37);  101/528  (1) 
(28  S.  E.  990);  10  App.  469  (1)  (73 
S.  E.  623).  Where  defendant  was 
forced  to  trial  a  few  hours  after  being 
informed  of  charge,  and  had  no  op- 
portunity to  procure  attendance  of 
absent  witness,  and  evidence  against 
him  was  very  slight,  new  trial  granted 
for  refusal  of  continuance,  though 
defendant  stated  that  there  were  two 
witnesses  present  by  whom  he  could 
prove  the  same  fact,  but  they  were 
subpoenaed  by  State.  5  App.  831  (4) 
(63  S.  E.  919).  Where  sheriff  sub- 
poenaed wrong  witness,  and  accused 
was  placed  in  jail  without  any  pre- 
vious notice  of  prosecution  aod 
showed  that  testimony  of  absent  wit- 
ness was  most  material,  continuance 
or  at  least  postponement  should  have 
been  granted.  8  App.  412  (69  S.  E. 
316).  Where  defendant  shows  that 
he  has  not  had  sufficient  time  to 
serve  subpoena,  though  it  was  issued 
as  soon  as  it  could  have  been,  he  is 
entitled. to  continuance.  126/419  (1) 
(55  S.  E.  167).  Where  defendant  is 
not  allowed  sufficient  time  to  sub- 
poena witness,  he  having  from  four 
o'clock  one  afternoon  until  the  next 
morning  at  nine  and  witness  being 
eleven  miles  away,  continuance  or 
postponement  should  have  been 
granted.  8  App.  627  (1)  (70  S.  E. 
84).  Witnesses  not  subpoenaed  be- 
cause of  recent  finding  of  bill,  party 
moving  for  continuance  must  give 
names  of  witnesses  and  facts  ex- 
pected to  be  proved.  14/8  (2);  125/36 
(53  S.  E.  807).  Postponement  asked 
in  order  to  subpeena  witnesses,  court 
may  require  defendant  to  state  names 
of  witnesses,  places  of  their  residence, 
and    materiality     of     expected     testi- 
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mony,  though  disclosure  thus  made 
to  State's  counsel.  7  App.  77  (1)  (66 
S.  E.  377).  If  accused  has  witnesses 
summoned  by  magistrate,  under  sec- 
tion 943,  he  is  entitled  to  continuance 
if  they  fail  to  appear,  though  he  does 
not  have  subpoenas  issued  for  them 
by  clerk  of  superior  court.  11  App. 
141  (74  S.  E.  846).  As  to  witnesses 
residing  in  county,  accused  must 
show  they  have  been  subpoenaed,  or 
that  there  has  been  no  commitment 
trial.  10  App.  40  (72  S.  E.  513). 
Where  defendant  had  been  indicted 
just   before   trial,   and    had    witnesses 


in  another  county,  and  had  no  power 
to  subpoena  them  before  indictment, 
continuance  should  have  been  granted. 
71/481.     See  Opinion. 

Surprise  by  testimony  which  might 
have  been  disproved  if  anticipated, 
ground  for  continuance,  not  for  new 
trial.  7  App.  603  (67  S.  E.  696).  No 
continuance  granted  on  the  ground  of 
surprise  where  defendant  neglects  to 
procure  witnesses  whom  he  knows  to 
have  been  present  at  time  of  offense. 
21/220   (8). 

Term:     See  Expectation,  Showing. 

Waiver:    See  Showing. 


§  988.  When  witness  is  upon  attendance  upon  the  General  Assem- 
bly. In  all  criminal  cases  in  the  courts  of  this  State,  it  shall  be  the  duty  of 
the  presiding  judge,  on  motion  of  either  the  State  or  defendant,  to  continue 
such  case,  when  it  shall  appear  that  a  material  witness  is  absent  from  the 
court,  by  reason  of  his  attendance  upon  the  General  Assembly. 

Acts  1905,  p.  93. 

See  §  5712,  Civil  Code. 

§  989.  (§  963.)  Continuance  refused  when  the  facts  are  admitted. 

No  continuance  shall  be  allowed  in  any  court  on  account  of  the  absence  of 
a  witness,  or  for  the  purpose  of  procuring  testimony,  when  the  opposite  party 
is  willing  to  admit  and  does  rfbt  contest  the  truth  of  the  facts  expected  to 
be  proved;  and  the  court  shall  order  such  admissions  to  be  reduced  to 
writing. 

Acts    1853-4,   p.   52. 

See  §  5716,  Civil  Code. 

Act  of  1854  required  statement  ot  tacts 
expected  to  be  proved  to  be  reduced 
to  writing;  but  did  not  require  it 
sworn  to.    18/318  (1). 

Alibi  on  day  alleged  in  indictment,  ab- 
sence of  witness  to  prove,  not  cause 
for  continuance,  where  solicitor  gen- 
eral waives  proving  offense  on  that 
day.     17/439  (1). 

Concealed  weapon,  where  defendant  ex- 
pected to  prove  by  absent  witness 
that  he  did  not  have,  at  certain  time, 
but  this  was  not  the  time  alleged  in 
indictment,  and  solicitor  general  ad- 
mitted what  he  expected  to  prove, 
continuance  refused.  81/332  (3)  (6 
S.  E.  600). 

Evidence,  written  admission  of  what 
absent  witness  would  prove  must  be 
introduced    in,   and    read    to   jury,    to 


entitle  party  to  its  benefit.  29/681 
(4);  34/353. 

Liquor,  absence  of  witness  to  prove  de- 
fendant did  not  sell,  on  certain  date, 
not  cause  for  continuance,  where  so- 
licitor stated  he  did  not  expect  to 
prove  sale  on  that  day.  11  App.  194 
(74  S.   E.   1006). 

Truth  of  facts  to  which  witness  is  ex- 
pected to  testify  must  be  admitted; 
not  sufficient  to  admit  that  witness 
would  testify  to  those  facts.  42/50; 
43/581.  Solicitor  general  agreeing  in 
writing  that  absent  witness  would 
swear  to  statements  contained  in  mo- 
tion and  he  would  not  contest  truth 
of  statements,  continuance  refused. 
106/443,  445  (32  S.  E.  586);  29/681 
(1);  93/168  (1)  (18  S.  E.  553);  118/66 
(2)    (44   S.   E.  803). 
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§  990.  (§  964.)  Continuance  for  absence  or  illness  of  counsel.    The 

illness  or  absence,  from  providential  cause,  of  counsel  where  there  is  but 
one,  or  of  the  leading  counsel  where  there  are  more  than  one,  shall  be  a 
sufficient  ground  for  a  continuance:  Provided,  the  party  making  the  appli- 
cation will  swear  that  he  can  not  go  safely  to  trial  without  the  services  of 
such  absent  counsel,  and  that  he  expects  his  services  at  the  next  term,  and 
that  said  application  is  not  made  for  delay  only. 


See  §  5718,  Civil  Code. 
Cited.     45/10. 

Adjourned  term,  defendant  alleging 
counsel  had  no  notice  of,  cannot  ob- 
tain continuance,  it  not  appearing 
that  he  had  employed  such  attorney, 
and  he  being  represented  by  other 
counsel.     34/353   (l). 

Associate  counsel:  See  Exhaustion, 
Leading  counsel. 

Attorney  in  fact,  rule  applies  to,  as  well 
as  to  attorney  at  law.     10/85  (4). 

Delay  only,  showing  is  not  complete 
without  statement  on  oath  that  ap- 
plication is  not  made  for.  87/622  (1) 
(13  S.  E.  552);  see  95/498  (20  S.  E. 
494);  78/71  (l);  126/86  (1)  (54  S.  E. 
815).     See  Leading  counsel. 

Discretion  of  court,  rule  that  granting 
or  refusing  of  continuance  is  within, 
is  especially  applicable,  where  ground 
is  absence  of  counsel.  45/57,  72.  Mo- 
tion to  continue  for  illness  of  counsel 
addressed  to  discretion  of  judge;  if 
counsel  in  court  urging  motion,  judge 
can  consider  his  general  appearance 
and  vigor  in  urging  motion;  review- 
ing court  can  consider  counsel's  man- 
ner of  conducting  case,  as  it  appears 
from  record,  in  determining  whether 
judge  abused  discretion.  124/31  (19), 
54  (52  S.  E.  1);  127/453  (56  S.  E.  513); 
133/264  (4)  (65  S.  E.  426);  128/23  (3) 
(57  S.  E.  313),  264  (57  S.  E.  484). 
Opinion  expressed  by  one  judge  that 
court  has  no  discretion,  when  show- 
ing complete.  92/1,  9  (18  S.  E.  44); 
5  App.  654,  656  (63  S.  E.  703).  See 
Leading  counsel 

Exhaustion  of  counsel  from  previous 
labors,  where  continuance  on  ground 
of,  was  refused,  new  trial  not  granted 
where  it  appears  counsel  ably  con- 
ducted case  and  there  were  two  as- 
sociates who  had  not  been  so  con- 
stantly engaged.  9  App.  831  (72  S. 
E.  290).  Refusal  to  postpone  or  sus- 
pend  trial   because    counsel    fatigued 


from  travel,  no  cause  for  new  trial. 
99/212  (1)    (25  S.  E.  307). 

Expectation  to  procure  services  of  ab- 
sent counsel  at  next  term  should  be 
staked  in  affidavit.  18/383  (2);  126/86 
(1)   (54  S.  E.  815). 

Illness  contemplated  by  law  is  such 
physical  condition  resulting  from  sick- 
ness, malady,  or  disease,  as  would 
prevent  counsel  from  properly  attend- 
ing to  his  duties,  and  is  not  mere  in- 
disposition. 124/33,  54  (52  S.  E.  1). 
Sickness  of  counsel  oause  to  con- 
tinue. 10/85  (6);  see  7  App.  571  (67 
S.  E.  679).  See  Discretion,  Exhaus- 
tion, Knowledge,  Showing. 

Knowledge:  Where  motion  based  on 
absence  of  one  attorney  and  physical 
inability  of  another,  and  it  appeared 
accused  employed  absent  attorney 
aftertnotice  that  he  had  leave  of  ab- 
sence, and  employed  other  attorney 
with  knowledge  of  his  physical  indis- 
position, not  error  to  overrule  motion. 
12  App.  690  (1)  (78  S.  E.  140).  No 
ground  for  new  trial  that  court  re- 
fused to  continue  for  absence  of  one 
of  prisoner's  counsel,  on  whom  he 
principally  relied,  from  sickness,  affi- 
davit only  saying  that  affiant  "had 
been  informed  by  letter  of  sickness;" 
especially  if  other  competent  counsel 
are  employed  and  appear.  45/57  (4). 
See  Adjourned  term. 

Leading  counsel,  court  must  determine 
who  is.  Where  circumstances  indi- 
cated that  absent  counsel  was  not 
leading  counsel,  and  other  counsel 
were  present,  and  showing  did  not 
state  that  application  was  not  made 
for  delay  only,  not  error  to  refuse 
continuance.  78/71,  74.  Associate 
counsel  employed  by  members  of  de- 
fendant's family,  being  absent,  and 
defendant  testifying  that  he  relied 
mainly  on  attorney  whom  he  had  em- 
ployed and  who  was  present,  refusal 
of   continuance   not   ground    for   new 
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trial.  132/36  (3)  (63  S.  E.  626).  Mo- 
tion for  continuance  because  of  prov- 
idential absence  of  leading  counsel  be- 
ing in  strict  compliance  With  all  stat- 
utory requirements,  and  being  fully 
supported  by  evidence,  should  have 
been  granted.  5  App.  654  (1)  (63  S. 
E.  703).  No  error  in  overruling  mo- 
tion to  continue  for  sickness  of  coun- 
sel, movant  being  represented  by 
four  others,  and  it  not  appearing  that 
one  indisposed  was  leading  counsel. 
94/589  (1)  (20  S.  E.  432);  70/765 
(2-b).  Where  counsel  upon  whom 
movant  almost  exclusively  relied,  were 
absent,  one  by  leave  of  court  and  the 
other  on  account  of  sickness,  con- 
tinuance should  have  been  granted, 
though  court  had  strong  reason  to  be- 
lieve motion  made  for  delay.  56/406. 
Discretion  in  refusing  to  postpone 
not  controlled  unless  clearly  abused 
to  injury  of  accused;  no  abuse  here 
where  request  based  on  indisposition 
of  associate  counsel.  9  App.  236  (1) 
(70  S.  E.  1022).  See  Knowledge, 
Mistaken  belief,  Showing. 

Leave  of  absence:  See  Knowledge, 
Leading  counsel. 

Mistaken  belief  that  case  would  not  be 
reached  being  cause  of  absence  of 
leading  counsel,  error,  under  circum- 


stances, not  to  postpone  trial  until 
afternoon  of  day  on  which  case  was 
called.     100/61  (2)   (27  S.  E.  152). 

Necessity  or  misconception,  except  in 
case  of,  absence  of  counsel  no  cause 
to  postpone.     10/85   (3). 

Second  motion  based  on  absence  of 
counsel  not  granted  after  first  motion 
overruled,  where  ground  of  second 
motion  was  known  and  might  have 
been  included  in  first.  83/166  (4)  (9 
S.  E.  610). 

Showing  required  to  be  strict;  continu- 
ance for  absence  of  counsel  not  fa- 
vored. 71/276  (2);  18/383  (1);  10/85. 
Motion  to  continue  for  illness  of 
counsel  must  affirmatively  disclose 
that  absent  counsel,  where  there  are 
more  than  one,  is  leading  counsel  and 
that  he  is  sick,  that  motion  is  not 
made  for  delay  only,  and  that  movant 
expects  to  secure  his  services  at  next 
term.  126/86  (1)  (54  S.  E.  815).  See 
Delay,  Discretion,  Knowledge,  Lead- 
ing counsel. 

Unexplained  absence,  not  ground  for 
continuance.  38/491  (4);  6  App.  16 
(1)  (64  S.  E.  112).  Mere  absence  of 
counsel  without  consent  of  client  is 
not  cause  for  continuance.  10/85  (1); 
66/344. 


§  991.  (§  965.)  Diligence  required.  The  party  making  an  application 
for  a  continuance  must  show  that  he  has  used  due  diligence. 

See  §  5721,  Civil  Code.  See  notes  to  §§  986,  987. 

§  992.  (§  966.)  Discretion  of  the  court.  All  applications  for  con- 
tinuances ?re  addressed  to  the  sound  legal  discretion  of  the  court,  and,  if  not 
expressly  provided  for,  shall  be  granted  or  refused,  as  the  ends  of  justice 
may  require.  And  in  all  civil  and  criminal  cases  in  the  courts  of  this  State, 
the  presiding  judges  may,  in  their  discretion,  admit  a  counter-showing  to  a 
motion  for  a  continuance,  and,  after  a  hearing,  may  decide  whether  the  mo- 
tion shall  prevail. 


See  §  5724,  Civil  Code. 
See  notes  to  §§  986,  987. 
Abuse  of  discretion  must  be  plain  and 
palpable  before  Supreme  Court  will 
reverse  lower  court.  1/213;  5/48; 
14/6;  26/276  (2);  38/491  (6);  46/209 
(5);  47/598  (1);  49/210  (4);  58/608; 
59/189;  64/374  (1);  65/94,  658  (2); 
69/11  (3);  70/766  (2);  130/294  (1)  (60 
S.  E.  578);  3  App.  336  (2)  (59  S.  E. 
823). 


Counter  showing  may  be  made,  whether 
the  motion  be  in  writing  or  by  parol. 
69/11  (1).  Where  counter  showing 
made  that  two  grounds  of  motion 
were  untrue,  and  absent  witnesses 
were  brought  into  court,  continuance 
denied.  58/577  (2).  See  catchword 
Counter  showing,  under  §  987. 

Credibility  of  witnesses  introduced  in 
support  of  continuance  and  upon 
counter  showing  thereto,   determined 
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by  judge.  4  App.  852  (1)  (62  S.  E. 
571). 

Cross-examination  of  the  witnesses 
making  affidavits  as  a  counter  show- 
ing is  limited  to  the  subject  matter  of 
the  affidavits.  69/11.  When  defend- 
ant does  not  wish  to  subject  himself 
to  cross-examination  as  to  grounds 
for  continuance,  he  must  make  affi- 
davit himself.  If  any  other  person 
swears  to  grounds,  counsel  for  State 
may  cross-examine  him.  80/450,  453 
(5  S.  E.  782);  see  9/121  (6). 

Injury  must  result  to  accused  before 
new  trial  granted  for  refusal  of  con- 
tinuance.    119/102   (1)    (45  S.   E.  964). 

Jury:  Judge's  act  or  public  statement 
in  another  case,  which  might  be  prej- 
udicial to  defendant  by  reason  of  its 
effect  on  minds  of  jurors,  not  proper 
ground  for  continuance.  Question  of 
disqualification  of  juror  from  such 
cause,  raised  by  challenge  to  polls.  7 
App.  252   (2)    (66  S.   E.  556). 

New  trial,  application  to  continue  mo- 
tion for,  to  obtain  affidavit  as  to 
newly  discovered  testimony,  is  ad- 
dressed to  discretion  of  judge.  4 
App.  611  (1)  (62  S.  E.  93).  Rule  that 
refusal  to  continue  will  not  be  inter- 
fered with  unless  discretion  abused, 
applies  when  applications  are  made 
for  postponement  of  hearings  of  mo- 
tions for  new  trials.  130/294  (2)  (60 
S.  E.  578).  Where  hearing  of  motion 
for  new  trial  was  fixed  for  date  in 
vacation,  and  on  that  date  brief  of 
evidence  had  not  been  filed,  refusal 
to  allow  further  time  not  interfered 
with.     1  App.  518  (57  S.  E.  1021). 

Newly-discovered  material  testimony, 
continuance  to  obtain,  refused,  new 
trial  granted.     32/672   (7). 


Preparation  for  trial:  See  catchword 
Preparation,  under  §  986. 

Private  knowledge  of  judge  cannot  be 
the  basis  for  refusing  continuance; 
discretion  must  be  within  the  law  and 
must  spring  out  of  the  facts.  0/376; 
14/22   (4). 

Public  excitement:  See  catchword  Pub- 
lic excitement,  under  §  986. 

Showing  required  by  statute,  continu- 
ance may  be  granted  without,  in  dis- 
cretion of  court.  125/307,  309  (54  S. 
E.  122).  Though  showing  for  contin- 
uance for  absence  of  counsel  is  com- 
plete, and  there  is  no  counter  show- 
ing, yet  judge  has  discretion  (one 
dissenting).  5  App.  654,  656  (63  S. 
E.  703).  This  section  and  section  986 
address  themselves  to  broad  discre- 
tion which  looks  to  attainment  of 
justice  under  special  facts,  a  discre- 
tion unfettered  by  exact  letter  of  law. 
7  App.  252,  257  (66  S.  E.  556).  Affi- 
davit for  continuance  should  be  made 
by  defendant  himself.  80/450  (1)  (5 
S.  E.  782);  54/660  (2).     See  Waiver. 

Sickness  of  accused:  See  catchword 
Sickness,  under  §  986. 

Term:  Continuances  after  first  term 
are  in  discretion  of  court;  and  even  at 
first  term,  not  all  discretion  is  denied. 
72/98  (1-a).  See  catchwords  Term, 
Witness,  under  §  986. 

Waiver  of  objection  to  form  of  showing 
here  referred  to  fact  that  showing 
was  made  by  counsel,  and  not  to  sub- 
stantial omissions  of  matters  neces- 
sary to  complete  showing.  128/23 
(2)   (57  S.   E.  313). 

Writ  of  error  based  upon  grant  of  con- 
tinuance upon  statement  of  solicitor 
general  that  State  was  not  ready,  dis- 
missed.    25/146. 


§  993.  (§  967.)  Continuance  by  one  defendant.  The  continuance  of 
a  case  by  one  of  several  defendants  indicted  jointly  shall  in  no  case  operate 
as  a  continuance  as  to  the  other  defendants  objecting  thereto. 

Acts    185S,   p.   99. 

§  994.  (§  968.)  Judge  to  enter  and  announce  continuance.  When  a 
case  is  continued,  the  judge  shall  enter  the  date  opposite  the  case  on  his 
docket  and  make  public  announcement  in  open  court  of  the  continuance. 

Acts  1895,  p.  41. 

See  $  5726,  Civil  Code. 


Digitized  by 


Google 


587 


CALL  OF  THE  DOCKET  TO  SENTENCE. 


§993 


Trial  of  joint  offenders. 


ARTICLE  11. 

Trial  of  Joint  Offenders. 

§  995.  (§  969.)  Trial  of  joint  offenders.  When  two  or  more  persons 
shall  be  jointly  indicted,  they  shall  be  separately  tried,  if  they  or  either  of 
them  elect  so  to  sever;  and  when  defendants  are  separately  tried,  they  shall 
be  competent  to  testify  for  or  against  each  other.  If  the  offense  be  such  as 
requires  the  joint  action  and  concurrence  of  two  or  more  persons,  the  ac- 
quittal or  conviction  of  one  shall  not  operate  as  the  acquittal  or  conviction 
of  any  of  the  others  not  tried,  but  they  shall  be  subject  to  be  tried  in  the 
same  manner.  The  State  also  shall  have  the  right  of  severance  on  the 
trial. 

Cobb,  841.     Acts  1855-6,  p.  226.     1858,  p.  99.     1878-9,  p.  59. 


Acquittal  of  one  of  two  charged  with 
offense,  which  it  takes  two  to  com- 
mit, does  not  operate  as  acquittal  of 
defendant  not  tried.  51/374  (2);  5 
App.  496,  498  (63  S.  E.  570).  Where 
several  persons  are  indicted  for  mur- 
der as  principals  in  first  degree,  con- 
viction of  one  or  more,  if  otherwise 
legal,  will  be  upheld,  notwithstanding 
acquittal  of  one  or  more  of  persons 
jointly  indicted.  98/73  (2)  (26  S.  E. 
64).     See  Libel,  Murder. 

Arraignment  of  defendant  jointly  with 
others,  after  he  has  elected  to  sever, 
not  ground  for  new  trial,  after  sep- 
arate trial  has  been  accorded  to  him. 
124/31  (8),  43  (52  S.  E.  l). 

Challenges:  Where  persons  are  jointly 
indicted  and  put  on  trial  for  offense 
for  which  one  may  be  convicted  and 
others  acquitted,  each  is  entitled  to 
»?me  number  of  peremptory  chal- 
lenges as  if  tried  separately.  Rule 
applies  in  misdemeanors  as  well  as 
in  felony  cases.  12  App.  355  (1)  (77 
S.  E.  184). 

Conduct  of  one  of  two  persons  jointly 
indicted,  in  presence  and  under  direc- 
tion of  one  on  trial,  admissible. 
105/657   (1)    (31  S.  E.  576). 

Confession,  unlawful  procurement  of, 
not  render  confessor  incompetent  as 
witness  on  trial  of  his  alleged  asso- 
ciates. 124/31  (10),  45  (52  S.  E.  1). 
Declaration  of  one  joint  defendant 
that  he  alone  committed  the  crime, 
not  admissible  on  trial  of  the  other. 
114/445  (2)  (40  S.  E.  253);  82/441  (2) 
(9  S.  E.  171);  22/399.  Continuance  of 
murder  case  not  granted  to  allow  ac- 


cused to  obtain  evidence  that  person 
jointly  indicted  had  confessed  perpe- 
tration of  homicide.  99/667  (3)  (26  S. 
E.  752). 

Conviction  of  one  or  more  without 
convicting  all  may  be  had  under  in- 
dictment of  several  for  offense  which 
could  be  committed  by  one  alone. 
97/195  (22  S.  E.  374).  Where  two 
persons  are  jointly  indicted  for  of- 
fense which  does  not  require  joint  act 
of  both,  but  may  be  separately  com- 
mitted by  either,  one  may  be  found 
guilty.  12  App.  690  (3)  (78  S.  E.  140). 
Where  two  persons  were  jointly  in- 
dicted as  principals  for  the  offense 
of  assault  with  intent  to  murder,  and 
were  tried  separately,  and  where  on 
the  trial  of  the  second  defendant  evi- 
dence was  introduced  on  behalf  of  the 
State  showing  that  the  other  had 
been  convicted,  the  court  should  have 
charged,  on  request,  that  the  convic- 
tion of  one  of  those  jointly  accused 
created  no  presumption  of  guilt  as  to 
the  other.     123/581  (7)   (51  S.  E.  580). 

Corroborated,  witness  testifying  that  he 
and  accused  jointly  committed  a  mis- 
demeanor, cannot  be,  by  evidence 
that  he  had  previously  pleaded  guilty 
to  identical  offense.  99/194  (2)  (24 
S.  E.  404). 

Declaration  of  joint  defendant  that 
other  defendant  hired  bim  to  commit 
the  crime  is  not  admissible.  88/347 
(2)  (14  S.  E.  474).  Where  one  of  two 
co-defendants  was  on  trial  for  mur- 
der and  other  was  called  as  witness, 
declaration  of  decedent  that  latter 
"did  not  touch  him"  in  the  fight,  was 
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not  relevant.  18/704  (2).  See  Con- 
fession. 

Evidence  relevant  to  the  guilt  of  either 
offender  admissible  on  trial  of  joint 
offenders,  though  irrelevant  as  to 
others.  70/725.  See  Conduct,  Con- 
fession, Declaration. 

Impeachment:    See  Witness. 

Libel,  under  joint  indictment  for,  one 
may  be  convicted  and  other  acquitted. 
97/452   (4)    (25   S.    E.   341). 

Murder,  where  two  jointly  indicted  for, 
as  principals  in  first  degree,  and  one 
convicted  of  voluntary  manslaughter, 
subsequent  acquittal  of  other  no 
ground  for  granting  former  new  trial. 
9  App.  559  (3)  (71  S.  E.  922).  Where 
two  persons  were  indicted  for  mur- 
der, and  one  filed  a  plea  of  not  guilty 
and  other  admitted  the  killing  and 
contended  only  that  offense  should 
be  graded,  refusal  of  written  request 
to  charge  as  to  grades  of  offense  en- 
titled both  to  new  trial,  if  the  only 
theory  upon  which  person  denying 
participation  in  crime  could  have 
been  convicted,  was  that  there 
was  fconspiracy  between  defendants. 
108/384  (5)  (34  S.  E.  2).  Evidence 
as  to  concert  of  action  in  the  killing 
authorized  instructions  on  law  of  con- 
spiracy and  of  principals  in  first  and 
second  degree.  136/126  (1)  (70  S.  E. 
1016),  131  (1)  (70  S.  E.  1015).  Where 
two  or  more  persons  are  jointly  in- 
dicted in  single  count  for  murder,  and 
there  is  no  dispute  that  one  of  them 
inflicted  wound  under  circumstances 
which  made  him  guilty  of  murder, 
there  can  be  no  conviction  under  that 
indictment,  as  to  others,  of  assault 
with  intent  to  murder,  based  on  as- 
sault independent  of  that  which 
caused  the  death.  136/126  (2)  (70  S. 
E.   1016). 

New  trial  may  be  granted  as  to  one  or 
more  of  three  persons  convicted  of 
assault  with  intent  to  murder  and  the 
verdict  stand  as  to  the  others.  51/164 
(2).    See  Murder. 

Order  of  trial,  after  severance,  deter- 
mined by  prosecuting  officer.  1/610; 
7/2  (1).  Trial  of  plea  of  autrefois 
acquit  by  one  defendant  does  not 
amount  to  election  by  State,  and 
other  defendant  may  still  be  placed 
first  on  his  trial.  7/2  (1).  Privilege 
of  State  to  say  which  defendant  shall 


be  tried  first  exists  only  when  State 
and  all  defendants  are  at  the  same 
time  ready  for  trial.  Where  defend- 
ants severed,  and  one  of  them  con- 
tinued his  case,  other  could  demand 
trial.  20/667.  State  may  withdraw 
election  to  try  one  defendant  first,  and 
put  other  on  trial.  12  App.  17  (1)  (76 
S.  E.  794). 

Riot  is  joint  offense  for  which  one  per- 
son alone  cannot  be  indicted,  and 
though  this  section  gives  right  to  sep- 
arate trial,  it  gives  no  countenance 
to  indicting  one  of  several  rioters,  or 
to  finding  any  one  guilty  of  joint  of- 
fense upon  indictment  which  charges 
no  such  offense.  84/674,  680  (11  S.  E. 
544);  115/255,  257  (41  S.  E.  576);  5 
App.  496,  498  (63  S.  E.  570). 

Severance,  too  late  to  demand,  after 
evidence  heard  on  joint  trial.  74/431. 
Even  if  motion  to  sever,  made  after 
entry  of  plea  and  striking  of  jury,  is 
in  time,  refusal  of  motion  is  not 
ground  for  reversal,  where,  at  subse- 
quent stage  of  trial,  court  reconsid- 
ered its  decision  and  offered  to  sus- 
tain motion,  and  counsel  for  defend- 
ants declined  the  offer.  126/100  (1) 
(54  S.  E.  821).  Where  administration 
of  justice  requires  it,  court  may,  on 
motion  of  solicitor  general  order  a 
severance.     58/577    (1). 

Witness  jointly  indicted  with  defendant 
is,  after  severance,  competent  on  trial 
of  defendant.  1/610;  22/400;  9  App. 
442,  444  (71  S.  E.  509).  It  is  general 
rule,  that  even  accomplice  jointly  in- 
dicted with  principal,  may  be  called 
as  witness  before  he  is  convicted. 
But  practice  seems  to  allow  this  only 
where  such  witness  has  been  ac- 
quitted, or  where  defendants  are  sev- 
erally on  trial.  18/704  (1).  Where 
two  defendants  agreed  to  be  tried 
jointly,  with  right  in  each  to  testify 
for  other,  as  if  tried  separately,  each 
could  be  impeached  as  witness  for 
other.  Indictment  for  larceny,  with 
plea  of  guilty  by  one  of  them,  was 
admissible  to  impeach  him,  as  if  he 
had  been  testifying  on  separate  trial 
of  codefendant,  though  not  admissible 
to  show  guilt  in  the  present  case. 
71/864  (2).  Where  one  joint  defend- 
ant was  testifying  for  other,  counsel 
for  State  could  inquire  as  to  making 
of  contradictory  statements,  such  evi- 
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dence  being  used   solely  for  purpose  other  defendant  then  on  trial.    74/431 

of  impeaching  witness.     79/87   (1)    (3  (2). 

S.  E.  403).  Where  two  defendants  Writ  of  error  to  overruling  motion  for 
elected  to  be  tried  jointly,  and  did  not  new  trial  could  be  taken  jointly  by 
reserve  right  to  testify  for  each  other,  two  of  several  defendants  jointly  con- 
not  error,  to  refuse  to  allow  wife  of  victed,  all  but  two  complying  with 
one  defendant  to  testify  in   favor  of  sentence.    9  App.  584  (71  S.  E.  945). 


ARTICLE  12. 


Impaneling  the  Jury. 

§  996.  (§  970.)  Impaneling  the  jury.  When  any  person  stands  in- 
dicted for  a  felony,  a  jury  shall  be  impaneled  as  prescribed  in  sections  862  and 
863  of  this  Code. 

Acts  1655-6,  p.  230. 
See  notes  to  §  862. 

§  997.  (§  971.)  Putting  panel  on  prisoner.  The  clerk  shall  make 
out  three  lists  of  each  panel,  and  furnish  one  to  the  prosecuting  counsel, 
and  one  to  the  counsel  for  the  defense.  The  clerk  shall  then  call  over  the 
panel,  and  it  shall  be  immediately  put  upon  the  accused. 

Acts  1855-6,  p.  230. 


Correction  of  lists  directed  by  court, 
too  late  to  object  to,  after  trial. 
19/192    (1). 

Making  up  panels:  See  §§  857,  858,  859 
and  notes. 

Misdemeanor  cases,  array  need  not  be 
formally  put  upon  accused  in.  125/740 
(3)  (54  S.  E.  661). 

Names  of  jurors,  as  to  misspelling,  by 
clerk  in  making  out  lists,  see  catch- 
word Names  in  general  note  on  juries, 
following  §  884. 

Omission    to    put    panel    on    prisoner 


ground  for  new  trial  where  counsel 
gives  notice  that  he  waives  nothing. 
62/731.  If  he  is  silent  as  to  waiver 
and  acquiesces  in  omission,  no  new 
trial.  72/269  (2);  88/731  (1)  (16  S. 
E.  64). 

Presumed  that  panel  was  put  upon  pris- 
oner where  the  record  was  silent. 
73/567. 

Twice:  That  panel  was  put  upon  pris- 
oner both  before  and  after  arraign- 
ment, no  ground  for  new  trial. 
17/130  (4). 


§  998.  (§  972.)  Challenge  to  the  array.  The  accused  may,  in  writ- 
ing, challenge  the  array  for  any  cause  going  to  show  that  it  was  not  fairly 
or  properly  impaneled,  or  ought  not  to  be  put  upon  him;  the  sufficiency  of 
which  challenge  the  court  shall  determine  at  once.  If  sustained,  a  new 
panel  shall  be  ordered;  if  not  sustained,  the  selection  of  jurors  shall  pro- 
ceed. 

Acts   1855-6,  p.  230. 

Distinction  between  challenge  to  the  ar-  Evidence,  that  jurors  heard,  not  ground 
ray  and  challenge  to  the  poll.  100/260  for  challenge  to  the  array,  they  not 
(2),  262  (28  S.  E.  25).  forming  or  expressing  any  opinion  as 
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to   guilt.      82/535    (4)    (9    S.    E.    528);        clerk  or  that  his  certificate  does   not 
97/215   (1)    (22  S.   E.  403).     And  that        state  that  list  contains  all  the  jurymen 
some  of  the  jurors  who  were  in   the        in  the  box.    54/371  (5). 
panel  heard  part   of  the  evidence  in-    Names  of  jurors,  as  to  mistake  in,  see 

general 


troduced    in    support    of    motion    for 
continuance,  no  ground  for  challenge 
to    the    array.      90/616    (1)    (16    S.    E. 
380).    That  jurors  on  panel  were  pres- 
ent in   court   and   heard   evidence   re- 
lating  to   the   commission   of  the   of- 
fense  on   trial   of  plea   in   abatement, 
not  ground  for  challenge  to  array.     11 
App.  407  (2)    (75  S.  E.  507). 
Excusing  juror,  for  reason  not  given  in 
statute,  no  ground  of  challenge  to  ar- 
ray.    89/614    (16   S.   E.   201);   and   see 
113/736  (3)   (39  S.  E.  337);  114/36  (1) 
(39   S.   E.   881);   6  App.   163   (64   S.   E. 
489).      Court    may    excuse    juror    for 
sickness    after    he    has    been    selected 
and  before  he  is  charged  with   case: 
See    catchword    Sickness    in     general 
note  on  juries  following  §  884. 
Full    panel,    in    absence    of,    challenge 
should  be  made  to  the  array.     27/287 
(2);  4  App.  828   (2)    (62  S.   E.   565). 
Incompetent,  that  panel  has  on  it  one 
man-  who  is,  no  ground  of  challenge 
to  array.     47/598   (2). 
Jury  box,  where  ground  of  challenge  to 
array  was  that  names  in,  are  only  one 
fourth   of   those    in    county    liable    to 
jury  service,  overruled  because  with- 
out evidence  to  support  it.    49/210  (6). 
Jury  commissioners  who  in  fact  act  as 
such     and    who    are    recognized     by 
adoption  of  their  list  are  commission- 
ers de  facto  at  least  and  fact  that  ap- 
pointment not  on   court  minutes  not 
ground     of     challenge.       64/374     (2). 
Challenge  to  array  on  ground  of  non- 
residence    of   jury    commissioner,    de- 
murrable if  it  fails  to  set  out  that  his 
office  has  been  judicially  declared  to 
be  vacant.     109/150  (1)   (34  S.  E.  353). 
Jury  list,  criticism  against,  as  excluding 
names   which   should  be   included,   no 
ground   of   challenge   to   array;    com- 
missioners have  the  discretion  to  de- 
termine  who  are  fit  for  jury  service. 
67/460.     It  is  no  ground  to  quash  or 
set  aside  a  panel,  after  a  jury  has  been 
selected,   that   during   the  making   up 
of  a  jury  persons  were  put  upon  the 
prisoner    whose    names    were    not    on 
the   jury   list    of   the   county.     47/598 
(2).      No    ground    of    challenge    that 
jury   list   not   marked   "filed"   by   the 


note     on     juries,     following 
§  884,  catchword  Names. 
Nolle  prosequi  entered  by  solicitor  after 
one    juror    has    been    selected,    same 
panel,   including  juror  who   had  been 
selected,   may   be  put   upon   prisoner. 
50/556    (1). 
Previous  service:    No  new  trial  granted 
because  panel  put  upon  prisoner  was 
same    as    that    from    which    jury   had 
previously    been    selected    to    try   de- 
fendant's brother  who  had  been  con- 
victed on  testimony  of  same  witness, 
no  objection  being  made  to  the  panel 
before    trial.      120/850    (2)    (48    S.    E 
329). 
Previous    trial    of   one    jointly    indicted 
with  accused,  that  some  of  the  jurors 
had   served   on,   not   ground   of  chal- 
lenge to  the  array.     100/260  (2)  (28  S. 
E.  25);  and  see  4  App.  378  (1,  2)   (61 
S.  E.  497);  92/459   (l)   (17  S.  E.  966); 
124/79   (2)    (52  S.   E.  298);  2  App.  662 
(2)  (58  S.  E.  1109);  7  App.  691  (l)   (67 
S.  E.  893);  8  App.  125  (68  S.  E.  623); 
124/79   (1)    (52   S.   E.  298). 
Purge  jury,  that  judge  did,  by  his  own 
arbitrary  standard  of  uprightness  and 
intelligence,  good  ground  of  challenge 
to  array  made  up  of  those  who  had 
been    summoned    to    take    places    of 
those  rejected.     48/353  (3). 
Second  week  of  term,  where  jurors  who 
served    during    first    week    were    put 
upon   accused  and   he   failed  to   chal- 
lenge array,  he  could  not  sustain  mo- 
tion   in    arrest.      31/411    (2).      Where 
adjourned    term    is    held    and    court 
holds  longer  than  one  week,  compe- 
tent for  judge  to  hold  jury  for  second 
week  and  this  furnishes  no  ground  of 
challenge  to  array.  54/371  (6). 
Selection  of  jurors  presumed  to  be  reg- 
ular.    42/307. 
Statement  of  counsel   that  accused   de- 
manded   all    his    rights    and    waived 
nothing    except    copy    of    indictment 
and   list   of  witnesses,   not   constitute 
challenge  to  array.    9  App.  553  (1)  (71 
S.   E.  879). 
Summon  jury,   presumption   is   that   of- 
ficer who  did,  complied  with  the  law. 
42/307,   308.     Deputy   sheriff  may   ap- 
point   bailiff     to     summon    jurors    to 
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make  out  panel.  17/497  (3);  45/279 
(2);  25/515  (3).  If  sheriff  or  his  dep- 
uty disqualified  to  summon  jury,  court 
may  order  any  disinterested  person 
to  do  so.  29/105  (2).  Where  sheriff 
who  summoned  jurors,  was  prosecu- 
tor, challenge  to  the  array  sustained. 
29/107.  Challenge  should  be  made  to 
the  array  if  jurors  are  not  properly 
summoned;  this  is  not  ground  for 
challenge  for  cause.  65/471  (4).  Ir- 
regularity in  summoning  jurors  known 
before  trial  and  panel  not  objected 
to,  no  ground  for  new  trial.  109/485 
(1)  (34  S.  E.  1030). 
Tales  jurors:  No  ground  of  challenge 
to  array  that  talesmen  summoned 
prior  to  mistrial,  who  had  not  been 
put  upon  prisoner,  constituted  part  of 
array.  85/69  (6)  (11  S.  E.  814).  That 
tales  jurors  presented  on  the  panel 
and  put  upon  the  prisoner  drawn 
from  grand  jury  box  good  cause  of 
challenge  to  array.  1/631.  But  grand 
jurors  are  competent  jurors  and  the 
prisoner  ought  not  to  be  confined  to 
the  petit  jurors  in  the  selection  of 
jurors  to  make  out  panel.  4/136  (4); 
20/60.  And  mere  fact  that  same 
talesmen  were  drawn  from  grand  jury 
box,  immaterial,  there  being  no  re- 
striction.    85/69     (7)     (11   S.   E.   814). 


That  talesmen  are  qualified,  only  re- 
striction upon  sheriff  in  selecting 
persons  for  service.     64/a75. 

Trial  of  issue  raised  by  challenge,  how 
conducted  before  the  enactment  of 
this  section.     14/26. 

Waiver,  failure  to  challenge  array  was, 
here  and  defendant  could  not  insist 
upon  irregularities  as  ground  for  new 
trial.     31/418,  419. 

Whole  array,  challenge  must  be  predi- 
cated upon  some  ground  which  af- 
fects. 47/598  (2);  80/785  (2)  (7  S. 
E.  626).  If  individual  jurors  are  dis- 
qualified, challenge  should  be  made 
to  the  poll.  121/144  (5)  (48  S.  E. 
966),  348  (1)  (49  S.  E.  303);  109/272 
(2)  (34  S.  E.  579);  119/102  (2)  (45  S. 
E.  964);  124/31  (14)  (52  S.  E.  1).  It 
is  no  ground  to  quash  or  set  aside 
a  panel,  after  a  jury  has  been  se- 
lected, that  there  was  upon  the  panel 
one  incompetent  juryman.  47/598  (2). 
Service  of  twelve  out  of  eighteen  ju- 
rors constituting  panel  in  trial  of  per- 
son indicted  for  the  offense  growing 
out  of  same  transaction  not  ground 
for  challenge  to  array;  if  good  at 
all,  it  would  be  available  only  for 
challenges  to  polls.  92/459  (1)  (17 
S.  E.  966). 


§  999.  (§  973.)  Challenges  for  cause.  On  calling  each  juror,  he  shall 
be  presented  to  the  accused  in  such  a  manner  that  he  can  distinctly  see  him. 
and  then  the  State,  or  the  accused,  may  make  either  of  the  following  objec- 
tions, viz: 

Acts  1855-6,  p.  230. 

1.  That  he  is  not  a  citizen,  resident  in  the  county. 


Affidavits  as  to  residence  contradictory, 
discretion  in  overruling  motion  for 
new  trial  on  ground  of  non-residence 
of  juror,  not  controlled.  119/426  (1) 
(46  S.   E.  633). 

City,  where  court  asked  juror  whether 
he  resided  in,  meaning  the  city  of 
Columbus  in  the  county  of  Muscogee, 
and  upon  the  giving  of  an  unfavor- 
able reply  was  discharged  for  cause, 
defendant's  counsel  having  raised  no 
objection  will  be  taken  as  having  ac- 
quiesced.    17/194   (2). 

Foreign  born,  that  juror  was,  not  suffi- 
cient to  show  disqualification  without 
proof  that  he  had  not  been  natural- 


ized, which  might  be  shown  by  his 
oath  or  other  competent  evidence. 
22/545  (5).  After  juror  has  been  put 
upon  prisoner,  solicitor  may  inquire 
whether  naturalized  and  upon  receiv- 
ing negative  answer,  may  have  him 
set  aside  for  cause.     58/491   (2). 

Grand  juror,  non-residence  of:  See 
notes  to  §  811,  catchword  Non-resi- 
dent. 

New  trial,  non-residence  of  juror  is  not 
ground  for;  this  is  an  objection  prop- 
ter defectum  and  must  be  raised  be- 
fore verdict,  though  movant  did  not 
know  fact  until  after  verdict.  19/K2 
614    (1);    57/329;    105/640    (1)    (31    S 
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E.  557);  119/443  (5)   (46  S.  E.  679);  11  trial.     27/287. 

App.  799  (6)   (76  S.  E.  162).  Temporary  residence  in  another  county, 

Period    of    residence    previous    to    trial  animo      revertendi      not      disqualify, 

not   specified;   sufficient   if  juror   is   a  116/182  (1)  (42  S.  E.  346). 
resident    citizen    at    the    time    of    the 

2.  That  he  is  over  sixty  or  under  twenty-one  years  of  age. 


§  871. 

Disqualified,  juror  over  sixty,  though 
exempt,  is  not,  in  civil  case.  4  App. 
771  (5)  (62  S.  E.  533).  In  criminal 
case  it  is  ground  of  challenge  that 
juror  is  over  sixty.  27/287  (4);  8 
App.  129  (9)  (68  S.  E.  849);  and  see 
12  App.  228  (2)  (76  S.  E.  1079).  Law 
contained  in  section  871  was  enacted 
subsequently  to  enactment  of  law 
contained  in  this  section  and  will 
control;  fact  that  a  petit  juror  in  a 
criminal  case  is  over  sixty  years  of 
.  age  is  not  ground  of  challenge  for 
cause.  141/82  (80  S.  E.  850).  See 
notes  to  §  871,  catchword  Disqualified. 

Excused,  juror  over  sixty  may  be,  upon 
his  own  request  made  when  his  name 
is  called;  this  is  no  error  though  pris- 
oner had  exhausted  all  his  challenges 
but  one.     70/142. 


Grand  juror  may  serve  though  he  is 
over  sixty  years  of  age.  75/747  (1); 
76/551  (1). 

New  trial,  not  ground  for,  that  juror 
over  sixty  years  of  age  served  on 
jury;  this  is  objection  propter  de- 
fectum and  must  be  made  before  ver- 
dict. 20/752  (2);  11  App.  766  (2)  (76 
S.  E.  70),  disapproving  33/403;  and 
see  119/443  (5)  (46  S.  E.  679).  Mi- 
nority of  juror  is  not  ground  for  new 
trial;  disqualification  is  propter  de- 
fectum.    83/233   (7)    (9  S.  E.  839). 

Removed  from  jury,  juror  over  sixty 
years  of  age  may  be,  before  evidence 
introduced  by  State.  8  App.  129  (9) 
(68  S.  E.  849). 

Voir  dire,  juror  may  be  set  aside  be- 
cause too  old  after  examination  on,  if 
State  not  prejudiced.     27/287  (4). 


3.  That  he  is  an  idiot  or  lunatic,  or  intoxicated. 

§§   33,    1038. 


Intoxicated  juror,  where  parties  consent 
to  service  of,  and,  after  such  consent, 
he  drank  more  liquor  and  talked  to 
several  persons  about  the  case  and 
declared  that  he  was  against  the  de- 
fendant, these  facts  not  coming  to  de- 
fendant or  his  counsel  until  after  the 
trial,  defendant  entitled  to  new  trial. 
40/150. 


New  trial,  good  ground  for,  that  juror 
mentally  incompetent  and  fact  was 
unknown  to  accused  and  his  counsel 
until  after  verdict;  evidence  here  au- 
thorized finding  that  juror  competent. 
126/550  (3)   (55  S.  E.  484). 

Own  motion,  court  may  set  juror  aside 
on,  if  on  inspection  he  observes  that 
juror  is  drunk.     27/287. 


4.  That  he  is  so  near  of  kindred  to  the  prosecutor,  or  the  accused,  or  the 
deceased,  as  to  disqualify  him  by  law  from  serving  on  the  jury. 


Affidavit:    See  Information. 

Brother:  Juror  who  was  brother  of 
husband  of  defendant's  sister,  was 
competent.     89/527  (l)   (15  S.  E.  748). 

Brother-in-law:  Fact  that  a  sister  of  a 
juror  married  the  brother  of  the 
ptosecutor's  wife  does  not  effect  com- 
petency of  juror.  139/716  (3)  (78  S. 
E.  181).  That  the  deceased  childless 
wife  of  the  prosecutor  was  the  sister 
of  the  wife  of  a  juror  will  not  dis- 
qualify the  juror.     6  App.  788  (9)   (65 


S.    E.   842). 

Civil  cases:  See  notes  to  §  859,  catch- 
word Kinship. 

Cousin:  First  cousin  of  prosecutor  is 
incompetent  and  defendant  entitled  to 
new. trial  if  fact  unknown  to  him  un- 
til after  conviction.  28/439;  10  App. 
70  (1)  (72  S.  E.  516).  Third  cousin 
to  prosecutor  is  related  within  the 
ninth  degree  and  is  disqualified;  serv- 
ice of  such  juror  unknown  to  pris- 
oner or  his  counsel  is  ground  for  new 
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trial.  75/856  (1).  Juror  whose 
brother-in-law  was  the  first  cousin  of 
the  prosecutor's  mother  not  disquali- 
fied. 97/388  (2)  (24  S.  E.  28).  Juror 
whose  deceased  wife  was  the  second 
cousin  of  accused  was  not  disqualified 
unless  there  was  living  issue  of  the 
marriage;  State  should  have  been  re- 
quired to  show  such  issue.  97/653  (3) 
(25  S.  E.  366).  That  wife  of  juror 
was  second  cousin  of  wife  of  prosecu- 
tor will  not  disqualify  juror.  120/189 
(2)  (47  S.  E.  558).  Motion  for  new 
trial  overruled  where  affidavit  of 
movant  stated  defendant  had  learned 
juror  married  cousin  of  prosecutor  but 
did  not  show  actual  existence  of  re- 
lationship or  source  of  information, 
and  affidavits  in  support  of  motion 
only  tended  to  show  juror  married 
cousin,  not  stating  in  what  degree  or 
that  counsel  was  ignorant  of  fact. 
125/143  (53  S.  E.  1024).  Juror  not 
disqualified  because  he  is  the  first 
cousin  of  wife  of  one  who  is  the  sec- 
ond cousin  of  the  deceased.  136/55 
(5)  (70  S.  E.  873).  Where  evidence 
for  State  shows  that  prosecutor's  de- 
ceased wife  was  the  granddaughter  of 
the  brother  of  the  juror's  great-grand- 
father and  that  several  living  children 
of  the  prosecutor  and  his  deceased 
wife  continue  the  kinship,  the  juror  is 
disqualified.  2  App.  574  (59  S.  E.  311). 
The  husband  of  the  great-grand- 
daughter of  the  prosecutor's  great- 
grandfather is  not  competent.  5  App. 
599  (63  S.  E.  588).  First  cousin  of 
deceased  wife  of  prosecutor,  compe- 
tent. 7  App.  573  (3)  (67  S.  E.  694). 
Great-grandson  of  the  sister  of  the 
great-grandfather  of  the  defendant's 
father,  not  disqualified.  8  App.  92  (1) 
(68    S.    E.    615). 

Deceased  wife:    See  Marriage. 

Defendant,  relationship  of  juror  to,  not 
ground  for  new  trial:     See  New  trial. 

Degree  of  relationship  which  disquali- 
fies stated  as  ninth  degree.  75/857. 
Supposed  that  ninth  degree  here  re- 
ferred to  meant  such  degree  deter- 
mined by  the  civil  law  rule.  115/259, 
261  (41  S.  E.  616) ;  see  2  App.  574,  577 
(59  S.   E.  311). 

Evidence  as  to  fact  of  relationship  con- 
flicting on  hearing  of  motion  for  new 
trial,  finding  of  judge  against  con- 
tention of  accused  not  interfered  with 

6  Ga  Code— 38 


by  Supreme  Court.  118/751  (1)  (45 
S.  E.  607);  2  App.  574  (59  S.  E.  311). 

Father-in-law  of  prosecutor,  service  of, 
as  juror  here  made  ground  for  new 
trial,  but  objection  was  withdrawn. 
18/344,  345. 

Information,  where  affidavit  of  defend- 
ants and  counsel  shows  that  they  have 
received,  that  two  jurors  were  related 
to  prosecutor,  but  fails  to  show  the 
actual  existence  of  the  relationship  or 
give  the  source  of  the  information,  no 
new  trial  granted.  74/833  (2).  See 
Cousin. 

Marriage  does  not  establish  any  rela- 
tion between  relatives  of  the  contract- 
ing parties.  47/229  (2),  248;  89/527 
(1)  (15  S.  E.  748);  91/513  (1)  (18  S. 
315);  120/189  (2)  (47  S.  E.  558);  6 
App.  788  (2)  (65  S.  E.  842);  136/55  (5) 
(70  S.  E.  873);  139/716  '(3)  (78  S.  E. 
181).  General  rule  is  that  relation- 
ship by  affinity  is  dissolved  by  death 
of  either  party  to  the  marriage,  pro- 
vided the  deceased  left  no  issue. 
97/653,  657   (25   S.   E.  366). 

New  trial  not  granted  because  of  kin- 
ship of  juror  to  accused  within  prohib- 
ited degrees,  though  relationship  un- 
known to  accused  and  his  counsel  un- 
til after  verdict.  114/30  (1)  (39  S.  E. 
927);  and  see  124/361  (4)  (52  S.  E. 
429);  105/592  (l)  (31  S.  E.  567); 
126/560  (2)  (55  S.  E.  481);  2  App.  620 
(3)  (58  S.  E.  1066);  see  also  l  App. 
553  (57  S.  E.  941).  Relationship  of 
juror  to  prosecutor,  unknown  to  de- 
fendant or  his  counsel  at  the  time  of 
trial,  ground  for  new  trial.  28/439; 
62/58  (1);  75/856  (l);  119/443  (4)  (46 
S.  E.  679);  2  App.  574  (59  S.  E.  311); 
5  App.  599  (63  S.  E.  588).  Finding 
of  court  on  conflicting  evidence  as  to 
fact  of  relationship  not  disturbed. 
118/751  (9)  (45  S.  E.  607).  Where  ju- 
ror set  aside  for  cause  upon  his  state- 
ment that  he  was  related  to  the  ac- 
cused, but  he  did  not  know  in  what 
degree,  and  accused  complained  of 
this  in  motion  for  new  trial,  State 
could  show  degree  of  relationship  in 
hearing  on  motion.  120/864  (1)  (48 
S.  E.  352).  Where  the  juror' is  re- 
lated, both  to  the  prosecutor  and  the 
defendant  and  the  latter  knows  of  this 
relationship  and  makes  no  objection 
until  after  conviction,  it  is  no  ground 
for   new  trial.     139/716   (2)    (78   S.   E. 
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181).  Where  relationship  of  juror  to 
prosecutor,  unknown  to  accused  or 
his  counsel,  is  made  ground  of  mo- 
tion for  new  trial,  court's  finding  upon 
conflicting  evidence  not  disturbed. 
130/135  (3)  (60  S.  E.  836).  Refusal 
of  judge  to  inquire  whether  any  of 
jurors  were  disqualified  for  relation- 
ship not  ground  for  new  trial  unless 
it  is  shown  that  a  juror  who  was  thus 
disqualified  was  placed  on  panel. 
106/372  (6)  (32  S.  E.  345).  Fact  of 
kinship  should  be  made  to  appear  by 
affidavits  attached  to  motion  where 
judge  does  not  certify  to  such  fact. 
10  App.  70  (1)  (72  S.  E.  516).  So  also 
as  to  the  fact  that  a  kinsman  of  the  ju- 
ror is  the  prosecutor.  10  App.  834 
(3)   (74  S.  E.  443). 

Partisan  for  State,  that  juror  is  closely 
related  to  one  who  is,  no  ground  for 
challenge  under  this  section.  112/411 
(1)    (37   S.   E.  747). 

Uncle  of  first  wife  of  deceased's  father 
is  not  disqualified,  this  first  wife  being 
in  no  way  related  to  the  second  wife, 


the  mother  of  the  deceased.  134/416 
(1)  (68  S.  E.  62).  That  uncle  of 
mother  of  prosecutor  was  the  husband 
of  the  juror's  aunt  did  not  disqualify 
juror.  97/388  (2)  (24  S.  E.  28).  That 
granduncle  of  juror  married  the 
grandmother  of  the  prosecutor  does 
not  establish  any  relationship,  the 
prosecutor  not  being  a  descendant  of 
the  marriage.  90/786  (3)  (17  S.  E. 
105).  Nephew  of  county  commis- 
sioner is  not  a  competent  juror  where 
the  uncle  took  part  in  promoting 
prosecution  by  voting  county  funds 
to  pay  a  reward,  by  aiding  to  employ 
counsel  to  prosecute  and  by  aiding  in 
preparation  of  case.  62/58  (1).  Ju- 
ror who  married  widow  of  prosecutor's 
uncle  is  not  an  incompetent  juror. 
47/229  (2). 
Volunteer  prosecutor,  one  is,  who  con- 
tributes to  fund  to  be  used  in  prose- 
cuting one  accused,  and  person  re- 
lated to  him  within  fourth  degree  not 
competent  juror.  133/588  (4)  (66  S. 
E.  792). 


It  shall  be  the  duty  of  the  court  to  hear  immediately  such  evidence  as  may 
be  submitted  (the  juror  being  a  competent  witness)  in  relation  to  the 
truth  of  these  objections;  and  if  he  shall  be  satisfied  of  the  truth  of  either, 
the  juror  shall  be  set  aside  for  cause.  If  either  one  of  these  objections  be 
true  in  fact,  but  the  fact  is  unknown  to  either  party,  or  the  counsel  of  such 
party,  at  the  time  the  juror  is  under  investigation,  and  is  subsequently  dis- 
covered, such  objection  may  be  made,  and  the  proof  heard  at  any  time  before 
the  prosecuting  counsel  submits  to  the  jury  any  of  his  evidence  in  the  case; 
but  if  known  to  the  party  or  his  counsel,  the  objection  must  be  made  before 
the  juror  is  sworn  in  the  case. 


General  Note. 


Array,  challenge  to,  distinguished  from 
challenge  for  cause:  See  notes  to  § 
998,  catchword  Whole  array. 

Examination,  overruling  of  challenge  to 
poll  for  cause  without,  error.  1  App. 
519  (3.  4)   (57  S.  E.  1063). 

Mistrial  here  declared  on  solicitor's  mo- 
tion it  having  been  discovered,  after 
jury  was  impaneled  and  before  in- 
troduction of  evidence,  that  member 
of  jury  was  disqualified;  new  jury 
might  have  been  impaneled,  but  case 
was  continued  for  term  and  no  errot 
having  been  shown,  none  presumed. 
1^5/3  (1,  2)   (53  S.  E.  815). 


Motion  not  necessary  to  direct  court's 
attention  to  disqualification.    73/86. 

New  trial  not  granted  where  disqualifica- 
tion of  juror  was  known  to  movant 
or  his  counsel.  71/218;  78/753  (3)  (3 
S.  E.  669);  118/208  (2)  (44  S.  E.  989). 
Setting  juror  aside  for  cause  after  se- 
lection of  jury  has  begun  is  no  ground 
for  new  trial.  109/506  (2)  (34  S.  E. 
1017);  and  see  70/134,  142. 

Other  causes,  juror  cannot  be  objected 
to  because  of,  at  this  stage  of  the  trial. 
73/611. 

Witness  in  own  behalf,  this  is  the  only 
section   in   which   juror   expressly   de- 
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clared  to  be.  73/611.  Where  juror  is 
under  voir  dire  examination,  he  is  not 
competent  juror  in  the  broad  sense  in 


which  that  term  is  used  when  the 
challenge  is  for  cause.  100/528,  535 
(28  S.  E.  246). 


§  1000.  (§  974.)  Peremptory  challenges.  Every  person  indicted  for 
a  crime  or  offense  which  may  subject  him  to  death,  or  four  years'  imprison- 
ment or  longer  in  the  penitentiary,  may  peremptorily  challenge  twenty  of  the 
jurors  impaneled  to  try  him.  And  every  person  indicted  for  an  offense  which 
may  subject  him  to  imprisonment  in  the  penitentiary  for  any  time  less  than 
four  years,  may  peremptorily  challenge  twelve  of  the  jurors  impaneled  to  try 
him ;  and  the  State  shall  be  allowed  one  half  the  number  of  peremptory  chal- 
lenges allowed  to  the  prisoner. 

Cobb,   835.     Acts   1855-6,  p.   231. 
§  861. 


Constitutional,  provision  allowing  the 
State  half  the  number  of  peremptory 
challenges  allowed  the  defendant,  is. 
1/610. 

Joint  defendants  on  trial  for  offense  of 
which  each  might  be  convicted,  each 
entitled  to  full  statutory  allowance;  if 
State  is  not  prepared  to  furnish  full 
allowance  to  each  defendant,  it  must 
demand  severance  unless  the  defend- 
ants will  consent  in  writing  to  unite 
in  their  challenges.  59/84.  Where 
defendants  are  on  trial  for  an  affray, 
neither  can  be  convicted  unless  the 
other  is;  the  rule  is  different  in  such 
case,  the  defendants  being  required  to 
unite  in  challenges.  13/324  (1).  This 
rule  applies  also  to  misdemeanor  case. 
12  App.  355  (1)  (77  S.  E.  184).  Duty 
of  judge  to  determine  at  once  total 
number  of  challenges,  upon  request 
of  accused.  99/662  (1)  (27  S.  E.  177). 
Where  two  are  jointly  tried  for  capi- 
tal offense,  and  neither  waives  his 
peremptory   challenges,   State  entitled 


to  one  half  whole  number  of  chal- 
lenges law  allows  to  both.  92/601  (1) 
(19  S.  E.  51);  124/33  (15),  48  (52  S. 
E.  1). 

Misdemeanor,  that  one  accused  of,  is  al- 
lowed to  challenge  jurors  as  for  a  trial 
on  a  felony  charge  is  prima  facie 
harmless  error  as  far  as  the  defend- 
ant is  concerned.  8  App.  129  (1)  (68  S. 
E.  849);  and  see  3  App.  305  (2)  (59  S. 
E.  924). 

Pass  jurors,  State  cannot;  when  their 
names  are  called,  State  must  either  put 
them  on  the  accused  or  challenge 
them,  either  peremptorily  or  for 
cause.     1/222. 

Time  allowed  defendant  to  make  his 
choice  should  be  reasonable;  if  un- 
usual time  is  required  court  should  be 
apprised  of  it.    76/593. 

Waived  by  S^ate,  where  part  of  chal- 
lenges are,  accused  not  entitled  to 
them,  in  addition  to  those  given  him 
by  law.    2  App.  153  (1)  (58  S.  E.  381). 


§  1001.  (§  975.)  Questions  on  voir  dire.  On  trials  for  felonies  any 
juror  may  be  put  upon  his  voir  dire,  and  the  following  questions  shall  be 
propounded  to  him,  viz: 

Acts   1855-6,   p.   231. 

1.  "Have  you,  from  having  seen  the  crime  committed,  or  having  heard  any 
of  the  testimony  delivered  on  oath,  formed  and  expressed  any  opinion  in  re- 
gard to  the  guilt  or  innocence  of  the  prisoner  at  the  bar?"  If  the  juror  shall 
answer  in  the  negative,  then  the  following  question  shall  be  propounded  to 
him: 

Cobb,  84a 
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Accessory,  not  error  for  court  to  re- 
mark in  presence  of  panel  that  jurors 
were  not  incompetent  to  try,  because 
they  had  formed  and  expressed  opin- 
ion concerning  guilt  of  principal. 
45/58  (6). 

Avoid  jury  duty,  where  it  appears  that 
remarks  of  jury  were  made  only  to, 
not  vitiate  verdict.  16/200  (2);  64/453 
(1);  59/308  (2);  91/277  (9)  (18  S.  E. 
154). 

Evidence:  Panel  not  disqualified  by 
hearing  evidence  without  forming  or 
expressing  any  opinion  thereon. 
82/535  (4)  (9  S.  E.  528).  If  the  hear- 
ing of  evidence  is  any  ground  of  dis- 
qualification, it  is  not  good  as  ground 
of  challenge  to  array.  90/616  (l)  (16 
S.  E.  380);  97/215  (1)  (22  S.  E.  403). 
That  jurors  heard  some  of  the  evi- 
dence relating  to  the  commission  of 
the  offense  on  trial  of  plea  in  abate- 
ment, not  good  as  ground  for  chal- 
lenge to  array.  11  App.  407  (2)  (75 
S.  E.  507).  Error  to  forbid  defendant 
to  submit  proof  as  to  disqualification 
of  jurors  from  having  heard  evidence 
in  another  case  where  the  same  tes- 
timony must  be  used  in  the  instant 
case.  4  App.  378  (1,  2)  (61  S.  E.  497). 
See  Previous  service,  Source. 

Explanation:     See  Avoid  jury  duty. 

Formed  and  expressed:  It  was  not  er- 
roneous to  instruct  triors  that  if  they 
found  that  the  challenged  juror  had 
formed,  but  not  expressed,  an  opinion, 
he  was  competent.  15/476  (1),  498 
(1).  Though  juror  had  not  expressed 
opinion,  if  he  had  fornied  a  decided 
opinion  unfavorable  to  the  prisoner 
and  still  retained  that  opinion  at  the 
time  of  the  trial,  triors  might  find  him 
disqualified.  12/444  (1);  and  see  2/176, 
177.  Charge  to  triors  that  mere  for- 
mation of  opinion  did  not  disqualify 
juror,  that  opinion  must  be  both 
formed  and  expressed,  not  ground  for 
new  trial.  18/383  (5),  390.  Question 
as  to  whether,  according  to  Act  of 
1856,  this  should  not  be  formed  "or" 
expressed,  raised  but  not  decided. 
126/549  (4)   (55  S.  E.  484). 

Grand  jury:  Exercise  of  ordinary  dili- 
gence would  have  enabled  accused  or 
his  counsel  to  discover,  before  ac- 
cepting juror,  that  juror  put  upon  ac- 
cused was  same  person  as  one  whose 
name,   in   slightly   different   form,   ap- 


peared on  indictment  as  member  of 
grand  jury.  95/497  (l)  (20  S.  E.  211); 
112/583  (1)  (37  S.  E.  886);  124/24  (52 
S.  E.  78).  Failure  to  object  to  jurors 
for  service  on  grand  jury  in  same  case 
amounts  to  a  waiver  of  disqualification^ 
the  accused  having  been  furnished 
with  a  list  of  the  jury  and  a  copy  of  the 
indictment.  116/182  (1)  (42  S.  E.  410). 
In  order  to  secure  mistrial  on  ground 
that  members  of  grand  jury  were  on 
jury  it  must  appear  that  fact  could 
not  have  been  discoverer!  by  accused 
or  his  counsel  by  exercise  of  ordinary 
diligence,  before  the  jurors  were  ac- 
cepted. 12  App^  574  (2)  (77  S.  E. 
832). 

Guilt  or  innocence,  opinion  to  disqualify 
must  be  as  to;  not  render  juror  incom- 
petent that  he  has  opinion  as  to  one 
of  the  facts  necessary  to  make  out  the 
charge.     45/58  (6). 

Hearsay:     See  Rumor. 

Nature  of  opinion:  Where  juror  had 
said,  in  discussing  circumstances  of  the 
case  before  the  trial,  that  "if  that  were 
so"  prisoner  was  guilty  and  should  be 
hung,  he  was  not  incompetent. 
17/146  (5);  and  see  18/383  (5).  Where 
juror  said  before  trial  that  if  evidence 
was  as  he  had  heard  it,  defendant  was 
guilty,  he  was  not  incompetent. 
11/516  (9).  Nature  of  opinion  fixes 
incompetency  of  juror;  mere  fact 
that  juror  had  formed  and  expressed 
opinion,  not  sufficient.  18/390,  391. 
Nature  of  opinion  as  fixed  and  clear 
not  shown  by  expression  that  juror 
wanted  defendant  to  come  before  him, 
that  he  would  remember  him.  56/585. 
Loose  remarks  made  in  bare  jest  by 
a  juror  and  fully  explained  by  him 
not  work  disqualification.  60/257  (8). 
If  opinion  is  loose  and  vague,  juror 
is  not  incompetent  unless  it  was  formed 
from  having  seen  the  crime  commit- 
ted or  hearing  evidence  on  oath. 
80/785  (3-a)  (7  S.  E.  626).  See 
Rumor,  Source  of  opinion. 

Newspaper   reports:     See   Rumor. 

New  trial:  When  the  juror,  unknown 
to  accused  or  his  counsel,  had  pre- 
judged the  case,  this  formation  and 
expression  of  opinion  is  ground  for 
new  trial.  5/86  (7),  95;  12/25  (1); 
14/709  (2);  15/223  (2);  119/443  (4)  (46 
S.  E.  679);  129/541  (15)  (59  S.  E.  255); 
128/1   (4)   (57  S.  E.  101).     Where  de- 
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fendant  failed  to  ask  any  ruling  from 
the  court  as  to  juror's  competency, 
but  accepted  the  statement  of  the 
State's  attorney  that  he  was  com- 
petent there  is  no  ruling  which  can 
be  brought  under  review.  18/194  (1). 
In  order  to  secure  new  trial  for  favor 
of  juror,  both  the  accused  and  his 
counsel  should  show  that  they  did  not 
know  of  disqualification  before  trial. 
14/709  (3);  70/265  (12-a);  and  see 
20/660;  122/568  (2)  (50  S.  E.  361); 
135/323  (3)  (69  S.  E.  535).  Evidence 
of  party  who  heard  juror  express 
bias  that  he  had  not  told  accused  or 
his  counsel  before  trial,  not  sufficient. 
132/357  (3)  (64  S.  E.  272).  All  of 
counsel  for  party  should s  submit  af- 
fidavits to  show  that  counsel 
had  no  knowledge  of  fact  of 
disqualification  before  trial.  55/416 
(1).  Where  juror's  partiality  is 
made  ground  of  motion,  new  trial 
not  granted  on  affidavit  of  one 
witness  where  juror  purges  himself, 
by  affidavit,  of  all  bias.  55/696  (3); 
63/600  (6);  80/450  (12)  (5  S.  E.  782); 
109/142  (3)  (34  S.  E.  293);  111/217  (2) 
(36  S.  E.  686).  Or  where  the  juror 
has  denied  the  fact,  on  oath,  before 
triors.  19/102  (8).  Affidavit  of  third 
person  that  juror  had  formed  and  ex- 
pressed opinion  adverse  to  prisoner 
will  not  outweigh  sworn  answer  of 
juror  on  voir  dire  qualifying  himself, 
especially  when  this  ground  was 
added  after  juror's  death  and  presiding 
judge  certified  that  he  knew  juror  and 
had  confidence  in  his  integrity.  79/773 
(4)  (4  S.  E.  325);  80/785  (3)  (7  S.  E. 
626).  No  error  to  refuse  new  trial 
where  jurors  contradicted  affidavits 
charging  them  with  expressions  indi- 
cating bias  and  affidavits  were  sub- 
mitted showing  jurors  to  be  persons 
of  good  character  and  that  persons 
making  affidavits  charging  bias  were 
unworthy  of  credit.  78/71  (3). 
Where  juror  qualified  on  voir  dire  and 
submitted  affidavit  that  he  had  neither 
formed  nor  expressed  any  opinion,  no 
error  to  overrule  motion  for  new  trial. 
126/549  (4)  (55  S.  E.  484).  Affidavits 
showing  that,  after  conviction  of  de- 
fendant, juror  made  statement  express- 
ing his  good  opinion  of  one  who  was 
jointly  indicted  with  defendant  and 
who     according    to     defendant's    evi- 


dence was  probably  guilty  of  the  of- 
fense, did  not  support  ground  of  mo- 
tion that  juror  was  partial  for  such 
joint  defendant  and  could  not  give  ac- 
cused fair  trial.  138/21  (3)  (74  S.  E. 
690)/  Where  judge  hears  case  as  judge 
and  juror  and  n*>  objection  is  made  on 
ground  that  he  is  interested  in  prose- 
cution, no  new  trial  will  be  granted 
on  that  ground.  8  App.  841  (4)  (70 
S.  E.  258). 

Petition  for  special  session,  that  jurors 
had  signed,  not  disqualify:  See  Ru- 
mor. 

Previous  service:  That  twelve  mem- 
bers of  panel  had  served  on  the  trial 
and  conviction  of  another  for  similar 
offense  growing  out  of  same  transac- 
tion not  good  as  challenge  to  array. 
92/459  (1)  (17  S.  E.  966).  Where  per- 
son is  put  on  trial  for  selling  vote,  ju- 
ror who  had  served  on  the  trial  and 
conviction  of  another  for  buying  the 
vote  was  incompetent  and  refusal  of 
judge  to  investigate  the  question  on  re- 
quest was  error.  104/736  (30  S.  E.  951). 
Where  jurors  are  challenged  on  ground 
that  they  have  returned  verdict  of 
guilty  against  another  charged  with 
same  offense  growing  out  of  same 
transaction  and  there  is  no  proof  that 
cases  did  in  fact  involve  same  trans- 
action, no  error  to  overrule  challenge. 
114/421  (3)  (40  S.  E.  308).  Jurors  dis- 
qualified where  they  had  served  upon 
the  trial  and  conviction  of  another  de- 
fendant charged  with  same  offense, 
the  principal  witness  for  the  State  be- 
ing the  same.  4  App.  378  (1)  (61  S. 
E.  497).  Juror  who  has  served  on  jury 
which  convicted  one  jointly  accused 
with  defendant  is  incompetent  though 
he  testifies  on  voir  dire  that  he  is  im- 
partial.    6  App.  527  (65  S.  E.  306). 

Rumor,  the  formation  and  expression  oi 
opinion  from,  is  good  ground  of  chal- 
lenge. 14/709  (2);  15/223  (2).  But 
not  where  juror  says  that  he  can  give 
prisoner  fair  trial.  45/279;  79/773  (4) 
(4  S.  E.  325);  80/450  (10)  (5  S.  E. 
782);  94/595  (1)  (21  S.  E.  595);  90/786 
(2)  (17  S.  E.  105).  Formation  and  ex- 
pression of  decided  opinion  which 
probably  would  not  yield  to  testi- 
mony, though  such  opinion  be 
founded  upon  mere  hearsay,  disquali- 
fies. 1/618;  and  see  24/297  (4);  32/581 
(3);  97/76  (3)    (25  S.   E.  252).     While 


Digitized  by 


Google 


§  1001 


CALL  OF  THE  DOCKET  TO  SENTENCE. 


598 


Impaneling  the  jury. 


formation  and  expression  of  opinion 
from  rumor  will  not  disqualify  juror, 
the  sources  of  information  and  the 
circumstances  under  which  the  ex- 
pression was  made  should  be  con- 
sidered by  court  43/238.  Fact  that 
jurors  had  signed  petition  for  special 
session  to  try  defendant,  the  petition 
reciting  that  "facts  and  circumstances 
connected  with  killing  more  than 
amply  justify"  such  action,  not  dis- 
qualify them,  it  being  apparent  that 
they  spoke  from  rumor  (one  dissent- 
ing). 126/80  (1)  (54  S.  E.  807). 
Source  of  opinion  immaterial;  thing 
which  disqualifies  is  the  nature  and 
strength      of     opinion.       1/631.       See 

2.  "Have  you  any  prejudice  [or]*  bias  resting  on  your  mind  either  for  or 
against  the  prisoner  at  the  bar?"  and  if  the  juror  shall  answer  in  the  negative, 
the  following  question  shall  be  propounded : 

Cobb,  843. 


Rumor. 
Vindication:  Where  formation  and  ex- 
pression of  opinion  by  juror  is  ground 
of  motion  for  new  trial,  juror  will  be 
heard  in  vindication.  14/709  (2); 
15/223  (2).  Juror  cannot  render  him- 
self competent  by  swearing  that  he 
could  give  prisoner  fair  trial  notwith- 
standing he  had  heard  evidence  on 
preliminary  trial  and  had  formed  and 
expressed  a  decided  opinion.  17/512. 
But  if  court  is  satisfied  from  juror's 
testimony  in  vindication  that  he  was 
misunderstood  or  misrepresented  or 
otherwise  competent,  no  new  trial. 
15/544.     See  New  trial. 


Crime,  a  bias  or  prejudice  against,  does 
not  disqualify;  prejudice  applies  to 
person  of  prisoner  not  to  crime. 
3/453;   34/262. 

Definitions:  Bias  is  anything  which 
turns  a  man  to  a  particular  course, 
propension,  inclination;  prejudice  is 
prepossession,  judgment  formed  be- 
forehand without  examination.     2/176. 

Doubtful,  where  juror  answered  in  such 
a  way  as  to  show  he  was,  as  to 
whether  he  was  impartial  and  he  was 
told  to  answer  question  positively  and 
he  said  he  was  impartial,  he  was  com- 
petent. 72/747;  137/842  (1)  (74  S.  E. 
759). 

Explanation  of  juror  that,  notwith- 
standing his  declaration  that  he  had 
formed,  from  his  knowledge  of  the 
general  character  of  the  prisoner,  an 
unfavorable  opinion  of  him,  he  was 
still  not  prejudiced  against  and  was 
in  position  to  give  him  a  fair  trial,  ac- 
cepted where  evidence  clear  as  to 
prisoner's  guilt.     14/710   (5). 

New  trial:  Where  disqualification  of 
juror  for  declaration  adverse  to  pris- 
oner was  made  ground  of  motion  for 
new  trial  and  juror's  affidavit  com- 
pletely answered  the  charge  and  his 
good  character  was  shown  by  affi- 
davits, no  error  to  overrule  motion. 
70/265     (12).       Verdict    may    be    im- 


peached by  proof  that  juror  entered 
upon  duties  with  fixed  and  determined 
purpose  to  convict  accused.  97/76  (2) 
(25  S.  E.  252).  Bias  or  prejudice  of 
juror  against  accused  is  ground  for 
new  trial  if  unknown  to  accused  or 
his  counsel  until  after  verdict. 
119/443  (4)  (46  S.  E.  679).  Probative 
value  of  affidavits  submitted  pro  and 
con  upon  a  motion  for  new  trial  be- 
cause of  bias  of  juror  usually  matter 
for  lower  court.  106/372  (7)  (32  S.  E. 
345);    117/710    (4)    (44   S.    E.   877),   719 

(2)  (45  S.  E.  77);  121/183  (4)  (48  S. 
E.  949);  124/95  (2)  (52  S.  E.  150), 
649  (1)  (52  S.  E.  891);  126/560  (l) 
(55  S.  E.  481);  128/17  (7)  (57  S.  E. 
83),  30  (57  S.  E.  94);  1  App.  728  (1) 
(57  S.  E.  956);  4  App.  136  (5)  (60  S. 
E.  1079);  138/138  (74  S.  E.  1001);  11 
App.    799    (4)    (76   S.    E.    162);   132/758 

(3)  (64  S.  E.  1090);  137/382  (1)  (73 
S.  E.  499);  138/464  (2)  (75  S.  E.  604). 
Error,  however,  to  refuse  new  trial 
where  no  reply  is  made  to  affidavits 
showing  juror's  prejudice  and  show- 
ing as  to  knowledge  is  complete. 
97/76  (4)  (25  S.  E.  252);  108/40,  43  (33 
S.  E.  842). 

Previous  trial:  That  members  of  panel 
had  been  put  upon  prisoner  in  pre- 
vious trial  and  had  been  rejected  by 
him  not  good  as  ground  of  challenge 


*In  carrying  this  section  forward  into  the  Code  of  1910,  "or"  was  printed  "of." 
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to    poll.      80/785    (2)    (7    S.    E.    626);  Witness,  that  juror  is,  for  State  in  an- 

130/22   (1)    (60  S.   E.   158).  other     case     charging     accused     with 

Synonymous,  bias  and  prejudice  are  not.  same   offense  may  be  disqualification. 

12/448.  1   App.   519,   521    (57   S.   E.    1063). 

3.  "Is  your  mind  perfectly  impartial  between  the  State  and  the  accused?" 
And  if  he  shall  answer  this  question  in  the  affirmative,  he  shall  be  adjudged, 
and  held  a  competent  juror  in  all  cases  where  the  offense  does  not  involve  the 
life  of  the  accused;  but  when  it  does  involve  the  life  of  the  accused,  the  fol- 
lowing additional  question  shall  be  put  to  him : 


Bail  of  accused  not  competent  if  the 
State  objects.     63/675. 

New  trial,  where  motion  for,  made  on 
ground  that  juror  not  impartial, 
judge's  decision  as  to  competency,  on 
hearing  of  motion,  not  reversed  unless 
discretion  manifestly  abused.  136/600 
(4)  (71  S.  E.  1038). 


Prosecutor  is  disqualified  to  sit  as  trior, 
in  capacity  of  either  judge  or  juror. 
8  App.  841   (4)   (70  S.  E.  258). 

Understanding  of  question,  where  juror 
answered  affirmatively  according  to, 
and  court  inquired  whether  he  under- 
stood the  question  and  he  said  he  did, 
he  was  competent.     27/287   (3). 


4.  "Are  you  conscientiously  opposed  to  capital  punishment?"  If  he  shall 
answer  this  question  in  the  negative,  he  shall  be  held  a  competent  juror: 
Provided,  nevertheless,  that  either  the  State  or  the  defendant  shall  have  the 
right  to  introduce  evidence  before  the  judge  to  show  that  the  answers,  or 
any  of  them,  are  untrue;  and  it  shall  be  the  duty  of  the  judge  to  determine 
upon  the  truth  of  such  answers  as  may  be  thus  questioned*  before  the  court. 

Acts    1853-4,  p.   87. 


Challenge,  fact  that  juror  is  opposed  to 
capital  punishment  is  ground  for,  at 
instance  of  State,  where  accused  is  on 
trial  for  offense  which  may  be  pun- 
ished by  death.  48/116  (2);  3/453  (1); 
32/672   (2). 

Youth,  where  juror  answered  that  he 
was  opposed  to  capital  punishment  in 


cases  of,  and  court  allowed  solicitor 
to  interrogate  him  further  and  he 
finally  said  that  he  would  be  opposed 
to  capital  punishment  even  though 
the  accused  was  over  the  age  of  four- 
teen, he  was  incompetent  91/15  (1) 
(16  S.  E.  207). 


General  Note, 


Civil  cases,  jurors  in,  may  be  placed 
upon  voir  dire  and  examined  as  to 
impartiality,  but  questions  should  be 
limited  to  partiality  or  impartiality  as 
to  particular  case  and  parties.  122/338 
(1)  (50  S.  E.  142).  Parties  in  civil 
case  may  avail  themselves  of  favor  as 
cause  of  challenge  by  motion  to  put 
jurors  on  voir  dire;  in  such  case,  the 
court  may  propound  the  questions  in- 
dicated in  this  section  to  each  juror  or 
to  the  panel.  135/696  (1)  (70  S.  E. 
234). 

Constitutional  right  to  trial  by  impartial 
jury  secured  by  these  provisions  for 
testing  impartiality.     85/69   (9)    (11  S. 


E.  814). 

Meaning  of  questions,  conviction  not 
set  aside  for  inaccuracies  in  explain- 
ing, to  jurors  on  voir  dire,  where  plain 
case  of  guilt  and  no  injury  shown. 
109/506  (4)  (34  S.  E.  1017).  See  Other 
questions. 

Misdemeanors:  There  is  no  right  to 
examine  a  juror  upon  his  voir  dire 
in  misdemeanor  case  without  first 
challenging  him  and  assigning  a  cause 
of  challenge.  92/459  (2)  (17  S.  E. 
966);  113/645  (38  S.  E.  941).  Where 
juror  in  misdemeanor  case  is  chal- 
lenged for  a  cause  which  would  dis- 
qualify such  juror  and  this  challenge 
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is  made  when  the  panel  is  put  upon 
the  prisoner,  it  is  the  right  and  duty 
of  the  court  to  subject  juror  to  ex- 
amination. 102/658  (29  S.  E.  442). 
Rule  that  where  impartiality  of  juror 
is  raised  there  must  be  a  challenge  to 
the  poll  and  that  where  such  challenge 
is  made  juror  may  be  put  upon  voir 
dire  applies  to  misdemeanor  as  well 
as  to  felony  cases.  109/272  (2)  (34  S. 
E.  579).  While  competent  in  misde- 
meanor case  to  put  juror  on  voir  dire, 
upon  request  by  either  party,  it  is 
largely  in  discretion  of  court  as  to 
what  questions  will  be  asked;  no 
abuse  of  discretion  here  to  confine 
examination  to  asking  of  one  ques- 
tion. 127/212  (1)  (56  S.  E.  125). 
Court  may  ask  juror  statutory  ques- 
tions or  such  other  questions  as  will 
test  his  impartiality  between  the  State 
and  accused.  1  App.  519  (3)  (57  S. 
E.  1063). 

Mistake:  Where  juror  is  set  down  as 
disqualified  because  of  misapprehen- 
sion of  his  answer  on  voir  dire,  court 
may  restore  him  to  panel  upon  dis- 
covery of  mistake.     19/102   (2). 

New  trial  not  granted  because  proper 
questions  not  propounded  while  ju- 
rors on  voir  dire;  if  otherwise,  imma- 
terial that  there  was  only  slight  and 
immaterial  variance  from  statutory 
phraseology.  111/833  (1)  (36  S.  E. 
62).  If  juror  fully  meets  charges  and 
is  supported  by  affidavits  of  others, 
both  as  to  his  impartiality  and  general 
good  character,  no  new  trial.  70/767 
(8);  78/71  (3).  But  here  the  charges 
against  juror  were  serious,  both  as  to 
the  character  of  opinion  which  he  ex- 
pressed and  as  to  the  motive  of  his 
conduct,  and  his  affidavit  did  not  meet 
the  charges.     73/72  (3). 

Oath:  There  was  no*  error  in  admin- 
istering the  oath  to  twelve  jurors  at 
once,  preliminary  to  their  examination, 
to  test  their  competency.  65/430  (1). 
A  preliminary  oath  should  be  admin- 
istered before  jurors  are  put  upon  voir 
dire  in  civil  case,  but  if  this  is  omitted 
and  the  attention  of  the  court  is  not 
called  to  it,  no  new  trial  granted 
135/696  (1)    (70  S.   E.  234). 

Other  questions:  It  is  irregular  and 
improper  to  ask  any  other  questions 
than  those  authorized  by  statute. 
3/453    (3);   32/672    (1);   64/404   (3);   12 


App.  228  (1)  (76  S.  E.  1079).  But, 
even  where  question  asked  by  solicitor 
is  improper,  accused  should  object 
then  and  there.  12  App.  728  (3)  (78 
S.  E.  201).  Where  juror  has  been  put 
upon  triors,  it  is  not  error  to  refuse  to 
allow  counsel  to  ask  juror  any  ques- 
tion other  than  those  allowed  under 
Act  of  1843.  9/121  (5).  Where  juror 
is  put  upon  triors,  he  may  be  asked 
any  question  to  test  his  competency 
except  those  which  tend  to  his  infamy 
or  disgrace.  14/26;  85/69,  95  (11  S.  E. 
814);  100/528,  535  (28  S.  E.  246). 
Court  cannot  make  juror  impeach  his 
answers  to  voir  dire  question. 
73/611.  The  questions  prescribed  by 
statute  are  only  questions  proper  to 
be  asked  jurors,  but  they  may  be 
varied  in  form  to  assist  understanding 
of  jurors.  21/220  (2).  Not  compe- 
tent for  counsel  to  ask  juror  whether 
he  has  any  opinion  as  to  the  sanity  or 
insanity  of  the  prisoner.  56/467  (3). 
If  the  court  has  cause  to  apprehend 
that  juror  misunderstands  questions 
he  may  restate  them  to  such  juror. 
22/212  (7).  If  it  is  desired  to  ask  ju- 
ror questions  in  addition  to  those  pre- 
scribed by  statute,  it  is  necessary  to 
put  juror  on  the  court  as  a  trior. 
65/94  (3).  Counsel  cannot,  as  matter 
of  right,  ask  other  question,  but  court 
has  discretion  to  allow  it.  137/458 
(3)  (73  S.  E.  375).  It  is  not  true  that 
the  court  had  no  right  to  ask  jurors 
on  their  voir  dire  other  questions  than 
those  prescribed  by  statute,  either  be- 
fore or  after  juror  had  been  put  upon 
court  as  trior;  questions  here  only 
tended  to  explain  nature  and  meaning 
of  statutory  questions.  80/450  (9)  (5 
S.  E.  782);  137/458  (3)  (73  S.  E.  375). 
Court  did  not  err,  when  jurors  had 
qualified  on  voir  dire,  in  refusing  to 
ask  or  to  allow  counsel  to  ask  any 
other  questions  to  test  jurors'  under- 
standing of  questions.  85/69  (9-a)  (11 
S.  E.  814);  138/818  (1)  (76  S.  E.  369). 
Not  error  to  refuse  to  allow  counsel 
for  defendant  to  ask  jurors  whether 
they  heard  evidence  introduced  on 
showing  for  continuance.  90/616 ,  (1) 
(16  S.  E.  380).  Question  as  to 
whether  juror  opposed  to  enforcement 
of  law  known  as  prohibition  law  was 
improper,  but,  being  unobjected  to, 
not  cause  for  new  triaL     12  App.  728 
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(3)  (78  S.  E.  201).  See  Civil  cases, 
Misdemeanors. 

Removed  from  jury,  persons  disqualified 
for  favor  may  be,  after  they  have 
been  accepted  and  sworn  in  chief, 
knowledge  of  disqualification  not  hav- 
ing come  to  moving  party  before  ju- 
rors accepted.  65/731;  and  see  51/408; 
45/11.  Here  motion  was  made  for 
mistrial  after  charge  completed  on 
ground  that  member  of  jury  was  not 
impartial,  the  defendant  offering  to 
prove  this  fact,  and  court  committed 
no  error  in  calling  juror  from  jury 
room  and  having  him  sworn  as  to 
his  impartiality.  137/842  (6)  (74  S.  E. 
759). 

Separate  examination:  In  felony  case, 
jurors  should  be  examined  one  at  a 
time  and  each  should  be  put  upon 
prisoner  and  either  accepted  or  re- 
jected before  another  is  presented. 
60/367  (1).  It  is  error  to  swear  twelve 
jurors  at  once  and  put  them  on  voir 
dire  together.  74/398.    See  Civil  cases. 

Trior,  where  juror  is  put  upon  the  court 
as,  he  is  prima  facie  competent,  if  he 
has  satisfactorily  answered  statutory 
questions;  burden  on  defendant  ob- 
jecting to  him  to  show  that  he  is  dis- 
qualified. 63/600  (3).  Party  putting 
juror  on  triors  must  introduce  evi- 
dence of  the  untruthfulness  of  his  an- 
swers and  after  that  it  is  within  the 
province  of  the  court  to  examine  ju- 
ror as  to  his  explanation.  43/238.  In 
this  examination  the  court  may  ask 
him  any  question,  except  such  as  will 
tend  to  inculpate  or  disgrace  him. 
14/26;  85/69,  95  (11  S.  E.  814).  But 
must    not   undertake    to   impeach   his 


answers  on  the  voir  dire.  73/611.  Or 
court  may  confine  investigation  to  the 
evidence  aliunde.  64/375  (3).  State 
may  put  juror  on  court  as  trior. 
73/611.  Error  cannot  be  assigned  on 
conclusion  of  fact  reached  by  the  trial 
judge;  the  decision  is  final.  25/596 
(2);  45/279;  23/57  (3);  47/598  (4); 
22/545  (4);  69/11  (9);  72/747  (2-a); 
80/450  (8)  (5  S.  E.  782);  and  see 
19/614  (2);  58/296  (3);  83/45  (15)  (9 
S.  E.  945);  10  App.  550  (4)  (73  S.  E. 
949).  After  juror  has  satisfactorily 
answered  questions,  he  may  be  put 
upon  trial  by  either  party;  the  party 
putting  juror  on  trial  should  introduce 
evidence  to  show  partiality;  it  is 
then  province  of  court  to  hear  juror 
and  examine  him  as  to  .his  explana- 
tion. 43/238;  see  56/467  (3).  Extrin- 
sic evidence  attacking  juror's  compe- 
tency not  offered,  he  having  qualified 
on  voir  dire,  court  not  bound  to  make 
further  investigation.  100/527  (8)  (28 
S.  E.  624).  Where  challenge  is  for 
principal  cause,  question  before  court 
is  question  of  law  and  court's 
decision,  as  a  trior,  is  subject 
to  review;  where  challenge  is  for 
favor,  question  is  one  of  fact  and  de- 
cision usually  final.  114/421  (2),  423 
(40  S.  E.  308)  and  cit.  After  juror  has 
been  selected,  he  may  still  be  chal- 
lenged by  either  party  upon  newly 
discovered  evidence  before  evidence 
on  main  issue  is  submitted:  See  § 
1004  and  notes. 
Waiver  of  voir  dire  questions  to  each 
juror  separately,  no  waiver  of  right 
to  object  to  juror  for  cause.  103/418 
(2)   (30  S.  E.  251). 


§  1002.  (§  976.)  Setting  aside  for  cause.  If  a  juror  shall  answer  any 
of  these  questions  so  as  to  render  him  incompetent,  or  he  shall  be  so  found 
by  the  judge,  he  shall  be  set  aside  for  cause. 

Acts  1855-6,  p.  231. 

See  notes  to  §§  999,  1001. 

§  1003.  (§  977.)   Swearing  in  chief.      If   found  competent   and  not 
challenged  peremptorily  by  the  State,  he  shall  be  put  upon  the  prisoner,  and, 
unless  challenged  peremptorily  by  him,  shall  be  sworn  to  try  the  cause. 
Acts  1855-6,  p.  231. 
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was  accepted  but  not  sworn,  no 
ground  for  new  trial;  proper  to  over- 
rule motion  for  mistrial  and  complete 
panel.     134/786   (3,   4)    (68  S.   E.   554). 


Collectively:     Swearing  of  jury  may  be 

postponed   until   all    are   selected    and 

then  the  oath  may  be  administered  to 

all  at  once.     65/430   (2). 
Excusing    juror    for    sickness,    after    he 

§  1004.  (§  978.)  No  investigation  before  triors.  When  a  juror  has 
been  found  competent  as  aforesaid,  no  other  or  further  investigation  before 
triors,  or  otherwise,  shall  be  had,  unless  upon  newly  discovered  evidence  to 
disprove  his  answer,  or  to  show  him  incompetent  as  aforesaid,  which  may  be 
heard  by  the  judge  at  any  time  before  any  of  the  evidence  on  the  main  issue 
is  submitted;  and  if  the  juror  is  proved  incompetent,  the  judge  may  order 
him  withdrawn  from  the  jury  and  cause  another  selected  in  the  same  man- 
ner as  is  above  pointed  out. 

Acts  1855-6,  p.  231. 


Evidence    fof    State    having    been    sub- 

.  mitted,  it  was  error  for  court  to 
remove  member  of  jury,  substitute  an- 
other and  proceed  with  the  introduc- 
tion of  evidence  over  defendant's  mo- 
tion for  mistrial.  88/272  (14  S.  E. 
613). 

Grand  jury:  Where,  after  jury  stricken 
in  misdemeanor  case,  and  before 
cause  was  submitted  to  jury,  accused 
for  first  time  discovered  that  two  of 
the  jurors  had  been  on  the  grand  jury 
pending  bill,  he  had  right  to  new  jury 
list  with  talesmen  substituted  for 
those  jurors.  45/11;  60/601.  Where 
solicitor  discovered,  after  jury  had 
been  impaneled  to  try  the  case,  that 
member  of  jury  had  been  grand  ju- 
ror when  indictment  found,  and  there 
were  no  tales  jurors  from  whom  to 
choose  a  substitute,  it  was  proper  to 
continue  case.  51/408.  Juror  cannot 
be  removed  from  jury  after  evidence 
for    State    submitted:      See  Evidence. 

New  trial:  Incompetency  of  juror  is 
not  ground  for  new  trial  where  it 
came  to  knowledge  of  counsel  of  ac- 
cused after  jury  sworn  but  before  evi- 
dence submitted.  87/517  (7)  (13  S. 
E.  523). 

Solicitor-general  could  bring  to  atten- 
tion   of   court    newly   discovered    evi- 


dence of  juror's  disqualification  after 
jury  had  been  selected  and  before  any 
evidence  had  been  submitted  and  there 
was  no  error  in  holding  investigation 
to  determine  juror's  competency. 
137/86   (1)    (72  S.  E.  949). 

Sworn,  though  jury  has  been,  juror  may 
be  shown  to  be  incompetent  and  an- 
other may  be  selected  in  his  stead. 
45/11;  60/601;  65/731;  87/516  (7)  (13 
S.  E.  523).  Or,  if  there  are  no  other 
jurors  from  whom  to  select  substi- 
tute, case  may  be  continued.     51/408. 

Withdiraw  juror,  not  error  that  court 
did,  where,  after  completion  of  charge, 
counsel  for  accused  moved  court  to  de- 
clare mistrial  for  partiality  of  juror 
and  court  withdrew  juror  from  jury 
room,  the  proper  precautions  against 
influencing  jurors  having  been  taken 
and  counsel  making  no  objection. 
137/842  (6)  (74  S.  E.  759).  Court  here 
acted  within  authority  in  putting  ju- 
ror on  trial  as  to  his  competency  after 
he  had  been  selected  and  in  declaring 
him  incompetent  and  withdrawing 
him  upon  evidence  that  he  had,  after 
his  selection,  expressed  doubt  of  his 
competency,  no  evidence  having  been 
submitted  on  main  issue.  7  App.  73 
(1)    (66  S.  E.  393). 
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Oaths  of  petit  jury  and  witnesses. 

ARTICLE  13. 
Oaths  of  Petit  Jury  and  Witnesses. 

§  1005.  (§  979.)  Petit  juror's  oath.  In  all  criminal  cases,  the  follow- 
ing oath  shall  be  administered  to  the  petit  jury,  to  wit:  "You  shall  well  and 
truly  try  the  issue  formed  upon  this  bill  of  indictment  between  the  State  of 
Georgia  and  A.  B.,  who  is  charged  (here  state  the  crime  or  offense),  and  a 
true  verdict  give  according  to  evidence.    So  help  you  God." 

Cobb,  836. 

§  860. 

Civil  cases,  oath  prescribed  for  jurors  case  and  striking  another  jury  and 
in,  in  section  860,  need  not  be  admin-  counsel  declined  both  of  tfiese  prop- 
istered  to  jurors  in  criminal  case;  ositions;  no  error  in  court  to  swear 
oath  in  this  section  is  only  one  de-  jury  and  proceed  with  the  retrial  of 
signed  for  jurors  in  criminal  cases.  the  case.  20/439.  Fact  that  failure  to 
121/348  (2)  (49  S.  E.  303).  administer  oath  to  jury  was  known  to 
Collectively:  No  error  in  postponing  counsel  for  accused  not  prevent  grant 
swearing  of  jurors  in  chief  until  a  full  of  new  trial  for  such  failure;  adminis- 
.  panel  of  twelve  has  been  obtained  and  tering  of  oath  cannot  be  waived, 
in  then  swearing  them  all  together.  100/323  (28  S.  E.  159).  Proper  to  re- 
65/430  (2).  call  witness,  in  case  of  omission  to  ad- 
New  trial:  It  is  too  late  for  a  party  to  minister  oath;  asking  witness  whether 
object  to  the  form  of  oath  adminis-  testimony  given  before  oath  adminis- 
tered to  jury  after  he  has  allowed  cause  tered  and  receiving  affirmative  an- 
to  proceed  without  objection.  23/493  swer,  sufficient  in  absence  of  objec- 
(4).  See  Omission.  tion.  123/614  (3,  4)  (51  S.  E.  594). 
Omission  to  swear  jury  called  to  court's  Vary  oath,  if  solicitor  does,  prisoner 
attention  after  he  had  charged  them  should  except  then  and  there;  he  can- 
and  directed  them  to  retire,  he  offered  *iot  wait  until  after  verdict  and  have 
to  defendant  the  privilege  of  swearing  new  trial.  63/168. 
the  jury  at   that   point   or   continuing 

§  1006.  (§  980.)  Witnesses'  oath.  The  following  oath  shall  be  ad- 
ministered to  witnesses  in  criminal  cases,  viz:  "The  evidence  you  shall  give 
tc  the  court  and  jury  upon  the  trial  of  this  issue  between  the  State  of  Georgia 
and  A.  B.,  who  is  charged  with  (here  state  the  crime  or  offense),  shall  be 
the  truth,  the  whole  truth,  and  nothing  but  the  truth.    So  help  you  God." 

Cobb,   836. 

Chinaman,  properly  sworn  in  the  usual  s*e  81/480  (8  S.  E.  187);  123/614  (2) 

manner  on   the   Evangelist.     71/487.  (51  S.   E.   594). 

Omission  to  swear  witness  not  ground  Solicitor    may    administer     oath     under 

for    new     trial     where     no    objection  direction  of  court.    67/460. 

made.    122/568  (1)  (50  S.  E.  361) ;  and 
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Testimony  to  be  reported. 


ARTICLE  14. 

Testimony  to  Be  Reported. 

§  1007.  (§  981.)  Testimony  reported  in  felonies.  On  the  trial  of  all 
felonies  the  presiding  judge  shall  have  the  testimony  taken  down,  and,  when 
directed  by  the  judge,  the  court  reporter  shall  exactly  and  truly  record,  or 
take  stenographic  notes  of,  the  testimony  and  proceedings  in  the  case,  except 
the  argument  of  counsel.  In  the  event  of  the  jury  returning  a  verdict  of 
guilty,  the  testimony  shall  be  entered  on  the  minutes  of  the  court,  or  in  a 
book  to  be  kept  for  that  purpose. 


Cobb,  841.    Acts 
§§   810,   1131. 


1876,   p.   133. 


All  testimony  should  be  taken  down  in 
felonies.     18/460  (3);  42/9  (5). 

Court  may  take  down  testimony  him- 
self or  appoint  another  to  do  it. 
22/211  (8);  28/576  (7). 

Disagreement  as  to  what  testimony  wit- 
ness gave,  in  case  of,  proper  to  re- 
call witness,  if  that  can  be  done;  if  it 
cannot,  report  as  taken  down  should 
be  read.  12/331;  25/520;  26/156; 
43/368;  83/44  (12-a)  (9  S.  E.  945). 
Not  error  in  such  case  for  court  in 
presence  of  accused  and  his  counsel, 
to  require  official  stenographer  to 
read  testimony.  122/169  (l)  (50  S. 
E.  53).  Disagreement  as  to  testi- 
mony occurring,  witness  should  be 
recalled  or  evidence  read  by  stenogra- 
pher; refusal  of  latter  not  cause  for 
new  trial  when  question  left  to  jury. 
114/517  (1)   (40  S.  E.  717). 

Error,  slight,  in  taking  down  testimony, 
immaterial.     28/576   (6). 

Evidence,  stenographer's  report,  proved 
by  him  to  be  correct,  though  he  may 
not  remember  the  testimony,  compe- 
tent as,  to  show  what  witness  swore 
to  on  former  trial.  87/622  (2)  (13  S. 
E.  552). 

Impeachment,  testimony  of  witness 
taken  down  at  former  hearing  of  case 
admissible  for  purposes  of.    43/88  (2). 

Inexpert  and  bungling  manner,  error  to 
allow   evidence   that   testimony   given 


at  former  trial  of  case  was  taken 
down  in.     33/304  (3). 

Misdemeanor:  Where  jury  trying  de- 
fendant for  felony  find  him  guilty  but 
recommend  that  he  be  punished  as 
for  a  misdemeanor  and  he  is  sen- 
tenced accordingly,  stenographer  may 
be  compelled  by  mandamus  to  tran- 
scribe and  file  the  evidence.  127/21 
(55  S.  E.  917).  Stenographer  not  so 
compelled  where  jury  find  defendant 
guilty  of  a  misdemeanor  charge  cov- 
ered by  indictment  (one  dissenting). 
138/72  (74  S.  E.  792). 

New  trial,  question  whether  ground  for, 
that  court  omits  to  have  all  testimony 
taken  down.     18/460  (3). 

Read  evidence  to  jury;  court  should  not, 
without  the  consent  and  in  the  ab- 
sence of  the  defendant.  12/25;  43/373. 
If  prisoner  is  present  and  does  not 
object,  it  is  too  late  after  the  testi- 
mony has  been  read.  21/220  (4). 
Testimony  should  be  read  over  to 
witness  for  correction.  18/463  (3); 
12/145  (2);  33/305.  And  in  presence 
of  jury.     27/648   (2);  41/484   (3). 

Re-examination  of  witness  for  the 
purpose  of  taking  down  her  testi- 
mony, which  had  been  inadvertently 
omitted,  within  discretion  of  court  to 
refuse  to  allow.  20/156  (3).  See  Dis- 
agreement 
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Evidence. 

ARTICLE  15. 

Evidence. 

§  1008.  (§  982.)  Object  of  evidence.  The  object  of  all  legal  investi- 
gation is  the  discovery  of  truth.  The  rules  of  evidence  are  framed  with  a 
view  to  this  prominent  end — seeking  always  for  pure  sources  and  the  highest 
evidence. 

See  §  5728,  Civil  Code,  and  notes.  afford    any    fair    presumption    as    to 

Cited.     63/742.  matter  in  issue  are  admissible.    18/194 

All   circumstances   of    transaction    that        (5);  43/484  (3). 

§  1009.  (§  983.)  Sundry  definitions.  Competent  evidence  is  that 
which  is  admissible.  Sufficient  evidence  is  that  which  is  satisfactory  for  the 
purpose.  Cumulative  evidence  is  that  which  is  additional  to  other  already 
obtained.  Direct  evidence  is  that  which  immediately  points  to  the  question  at 
issue.  Indirect,  or  circumstantial  evidence,  is  that  which  only  tends  to  es- 
tablish the  issue  by  proof  of  various  facts,  sustaining,  by  their  consistency, 
the  hypothesis  claimed.  Presumptive  evidence  consists  of  inferences  drawn 
by  human  experience  from  the  connection  of  cause  and  effect,  and  observa- 
tions of  human  conduct. 

§§  63,  513. 

See  §  5729,  Civil  Code,  and  notes.  Circumstantial      evidence     sufficiently 

Cited.     63/742.  defined     by      reading     this      section. 

Circumstantial   evidence   proves   certain  57/102    (6).     Cases  generally  on   cir- 

facts  which   sustain   by  their  consist-  cumstantial    evidence     are    annotated 

ency  a  hypothesis  claimed.    69/37  (8).  under  §  1010. 

§  1010.  (§  984.)    Circumstantial  evidence,    when    sufficient.      To 

warrant  a  conviction  on  circumstantial  evidence,  the  proved  facts  must  not 
only  be  consistent  with  the  hypothesis  of  guilt,  but  must  exclude  every  other 
reasonable  hypothesis  save  that  of  the  guilt  of  the  accused. 

38  Ga.  295.     46  Ga.  637.     85  Ga.  228  (11  S.  E.  555). 

See  the  preceding  section,  and  §  5729,  Admission    made    by   prisoner    that    he 

Civil  Code,  and  notes.  gave  fatal  wound  with  knife,  and  all 

Stated.     34/342.  evidence    direct    and    to    same    effect, 

Cited.    122/740  (5),  744  (50  S.  E.  946);  law  of  circumstantial  evidence  has  no 

125/291  (3)   (54  S.  E.  180).  application.     58/212  (2).     See  Confes- 

Abortion      attempted     and     death      of  sion. 

mother  resulting,  on   prosecution   for  Adultery     and     fornication:      Evidence 

assault   with    intent    to    murder,    the  that   man    and    woman    spent   several 

wounds    being    such     as    might    have  nights    in     same    room,    sufficient    to 

been  self-inflicted  and  there  being  no  convict,    though    woman    stated    and 

direct     evidence     that     accused     per-  man   testified   to   her   innocence    (one 

formed  the  operation,  conviction  con-  dissenting).     97/192    (23    S.    E.    832); 

trary   to   law.     125/8    (53   S.    E.    767).  see   97/193    (23   S.    E.   832).      On   trial 

See  notes  to  §  81.  for    fornication,    charge    that    if    jury 

Accidental,     theory     that     killing     was,  believed  that  the  parties  were  on  the 

sufficiently    excluded    by    circumstan-  bed    together,    that    the    door    of    the 

tial  evidence  in  this  case.     53/195.  room    was    closed,    that   no    one    else 
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was  present,  that  the  woman  was  a 
prostitute,  and  that  defendant  was  in 
the  habit  of  visiting  her  house,  they 
were  bound  to  find  the  defendant 
guilty,  was  too  strong.  20/438.  Where 
evidence  on  trial  for  adultery  is  all 
presumptive  and  jury  have  found  ver- 
dict of  guilty,  Supreme  Court  will 
give  new  trial  for  absence  of  wit- 
nesses with  greater  liberality  than  in 
case  where  guilt  is  manifest.  44/449 
(3).  Evidence  that  the  accused,  an 
unmarried  woman,  was  seen  in  bed 
in  the  same  room  with  an  unmarried 
man,  who  had  just  got  out  of  bed  and 
was  still  in  his  nightclothes,  suffi- 
cient to  warrant  finding  that  the 
sexual  act  was  performed.  122/173 
(1)  (50  S.  E.  65).  Circumstantial  evi- 
dence in  this  case  held  insufficient  to 
warrant  conviction  for  adultery.  12 
App.  529  (77  S.  E.  652);  74/376;  8 
App.  113  (68  S.  E.  616).  Verdict  of 
guilty  not  set  aside,  if  inference  of 
consent  authorized  from  all  the  cir- 
cumstances, though  woman  testified 
that  accused  had  carnal  knowledge  of 
her  forcibly  and  against  her  will.  12 
App.  562  (1)  (77  S.  E.  892).  If  evi- 
dence on  trial  of  one  indicted  for 
adultery  and  fornication,  though  af- 
fording strong  presumption  against 
him,  is  not  sufficient  to  exclude  every 
other  reasonable  hypothesis  than  that 
of  guilt,  conviction  not  authorized. 
84/461  (11  S.  E.  501).  Where  evi- 
dence entirely  circumstantial  and, 
weighed  most  strongly  against  ac- 
cused, raised  only  suspicion  of  guilt, 
and  was  consistent  with  innocence, 
verdict  of  guilty  unauthorized  by  law. 
11  App.  797  (76  S.  E.  167).  See  notes 
to  §  372. 

Aiding  escape  of  fellow  prisoner,  that 
person  indicted  for,  after  effecting 
exit  from  his  own  cell,  used  a  saw 
upon  fastenings  of  cell  of  fellow  pris- 
oner in  such  way  as  to  indicate  pur- 
pose to  open  that  cell,  is  sufficient  to 
convict  him.    88/169  (14  S.  E.  122). 

Arson,  conviction  for,  unwarranted,  evi- 
dence being  entirely  circumstantial, 
and  though  consistent  with  guilt,  not 
inconsistent  with  every  other  ra- 
tional hypothesis.  93/557  (2)  (19  S. 
E.  244);  see  12  App.  422  (4)  (77  S. 
E.  369).  Evidence  showing  threats 
by   defendant,  and   that,   on   night   of 


fire,  he  left  his  wife  and  son  about 
ten  o'clock  to  go  home  alone  from  a 
meeting,  he  himself  going  in  another 
direction,  towards  the  burned  barn 
and  gin  house,  held  sufficient  to  con- 
vict of  arson.  51/612.  Evidence  that 
defendant  and  his  wife  had  had  a 
"falling  out,"  that  she  had  gone  to 
her  father's  house,  and  that  defend- 
ant had  made  threats,  together  with 
evidence  as  to  his  presence  on  prem- 
ises shortly  before  fire,  held  sufficient 
to  convict  defendant  of  burning  his 
father-in-law's  barn.  89/107  (14  S.  E. 
889).  Circumstantial  evidence  here 
held  sufficient  to  convict  of  arson. 
91/189  (16  S.  E.  980).  Identification 
of  tracks  of  accused,  false  statements 

•  as  to  his  whereabouts  on  night  of  the 
fire,  fact  that  he  was  angry  with  the 
prosecutor  and  had  threatened  him, 
and  other  circumstantial  evidence, 
held  sufficient  to  convict  defendant  of 
arson.  11  App.  367  (2)  (75  S.  E.  266). 
When  circumstantial  evidence  relied 
on  to  overcome  presumption  that 
burning  accidental  or  from  providen- 
tial cause,  it  must  be  sufficient  to  ex- 
clude every  other  reasonable  hypoth- 
esis than  that  the  house  was 
feloniously  burned.  12  App.  551  (77 
S.  E.  891);  see  12  App.  102  (76  S.  E. 
756),  614  (77  S.  E.  1088).  Evidence 
here  showed  ill-will  towards  owner 
of  house;  flight  from  house  in  middle 
of  night,  taking  goods  contained  in 
house;  statements  during  flight,  in- 
dicating guilty  knowledge;  and  other 
circumstances  sufficient  to  exclude 
every  other  reasonable  hypothesis 
than  that  of  guilt.  11  App.  416  (2) 
(75  S.  E.  442).  See  Corpus  delicti, 
Possession,  Tracks.  See  notes  to  § 
133,  et  seq. 

Assault  with  intent  to  murder,  circum- 
stantial evidence  held  sufficient  to  au- 
thorize conviction  for.  10  App.  831 
(74  S.  E.  553). 

Burglary,  circumstantial  evidence  here 
did  not  warrant  conviction  for.  95/457 
(20  S.  E.  217).  Circumstantial  evi- 
dence to  warrant  conviction  must  ex- 
clude every  other  reasonable  hypoth- 
esis than  that  of  guilt.  46/637  (l). 
Evidence  that  owner  of  store  left  it 
at  night  about  eleven  o'clock  and  re- 
turned between  daylight  and  sunrise 
the    next    morning    and    found    store 
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broken  into  and  money  gone,  is 
enough  to  show  that  crime  was  com- 
mitted in  the  nighttime.  58/78  (5); 
see  61/311  (l);  59/457  (3).  Fact  that 
on  next  night  after  burglary  defend- 
ant offered  for  sale  the  effects  stolen 
and  that,  when  policeman  made  "his 
appearance,  he  ran,  was  shot  at,  and 
fired  in  return,  enough  to  sustain  con- 
viction that  defendant  was  burglar. 
61/311  (2).  Where  smokehouse  was 
entered  through  hole  shoveled  under 
it,  and  meat  was  stolen  therefrom, 
evidence  that  defendant  was  there  be- 
fore crime,  that  after  crime  tracks 
like  his  were  found,  that  grease  and 
salt  were  found  on  fences  between 
there  and  defendant's  house,  and  also 
on  defendant's  coat,  that  dirt  on 
shovel  found  at  defendant's  house  was 
like  that  at  smokehouse,  and  that 
shovel  handle  had  greasy  hand  prints 
on  it,  sufficient  to  convict.  92/461  (17 
S.  E.  619).  Where  three  defendants 
were  indicted,  and  one  pleaded  guilty 
and  said  other  two  took  no  part  in 
crime,  conviction  of  other  two  au- 
thorized by  facts  that  they  had  pos- 
session of  part  of  goods  and  were  in- 
timate with  other  defendant.  89/366 
(15  S.  E.  477).  Though  evidence 
made  weak  case  of  burglary  as  com- 
pared with  larceny  from  house,  con- 
viction allowed  to  stand.  89/418  (15 
S.  E.  532).  Presence  of  defendant  at 
mill  house  before  burglary,  mule 
tracks,  identification  of  goods  near 
defendant's  house,  his  leaving,  suffi- 
cient to  convict.  91/186  (16  S.  E. 
985).  Circumstances  including  de- 
fendant's size  and  general  appearance, 
kind  of  hat,  tracks  corresponding 
with  his,  and  his  sayings  and  be- 
havior before  and  after  crime,  suffi- 
cient to  uphold  verdict  of  guilty. 
91/188  (17  S.  E.  68).  Fact  that  shoes 
were  left  under  window,  that  bare- 
foot boy  of  defendant's  size  was  seen 
in  store  but  escaped,  that  defendant 
was  seen  wearing  shoes  like  those 
left  under  window,  and  that  he  was 
in  his  stocking  feet  when  arrested, 
sufficient  to  convict.  90/778  (2)  (16 
S.  E.  979).  Facts  that  window  was 
closed  at  bedtime  and  found  open 
next  morning,  that  a  trunk  was  found 
in  garden  broken  open,  that  gold  and 
silver  locked  up  in  trunk  were  found 


on  person  of  defendant,  that  defend- 
ant confessed  that  he  got  the  money 
out  of  the  house,  and  took  trunk  out 
of  the  house  and  broke  it  open,  suffi- 
cient to  convict.  56/545  (1).  Evi- 
dence in  this  case  was  wholly  circum- 
stantial, and  did  not  exclude  every 
other  reasonable  hypothesis  than  that 
of  guilt.  9  App.  501  (71  S.  E.  765). 
Conviction  not  supported  by  proof 
that  accused  sold  pair  of  shoes  sim- 
ilar to  those  kept  in  store  burglarized, 
and  that  he  afterwards  left  the  local- 
ity. 12  App.  637  (77  S.  E.  920).  See 
Possession.     See  notes  to  §  146. 

Character,  notwithstanding  strong  and 
satisfactory  evidence  of,  guilt  may  be 
established  by  a  chain  of  circum- 
stances, the  suspicious  conduct  of  the 
accused,  his  failure  to  explain  such 
conduct  in  a  reasonable  way,  and  the 
identification  of  him  by  means  of  his 
cap  and  coat.  81/736  (1)  (8  S.  E. 
420).  Evidence  implicating  accused 
being  rather  weak  and  wholly  circum- 
stantial, his  good  character  might 
well  have  been  treated  by  jury  as  an 
answer  to  it.     92/461   (17  S.  E.  619). 

Charge  as  to  force  and  effect  of  circum- 
stantial evidence,  held  not  erroneous. 
23/576  (4);  43/484  (5).  Charge  as  fol- 
lows: "Law  writers  say  that  chain  of 
circumstances  cannot  lie,  whilst  a 
witness  may,"  held  error.  54/157  (4). 
In  charging  on  circumstantial  evi- 
dence, better  practice  is  to  decline  to 
charge  refined  speculations  and  give 
only  coarse,  sharp-cut  law.  57/102, 
106.  It  was  error  to  read  from  Su- 
preme Court  report  statement  that 
"juries  are  generally  too  reluctant  to 
convict  on  circumstantial  evidence." 
65/507  (7).  Court  having  charged 
that,  in  order  to  convict,  circum- 
stantial evidence  must  be  so  strong 
as  to  exclude  every  other  reasonable 
hypothesis  than  that  of  defendant's 
guilt,  and  case  being  one  of  circum- 
stantial evidence  as  to  identity  of 
guilty  party,  and  admitting  of  no  ra- 
tional controversy  as  to  fact  of  of- 
fense having  been  committed  by  some 
one,  not  error  to  decline  to  add  at 
prisoner's  request  that,  "if  there  is  a 
reasonable  hypothesis  consistent  with 
the  evidence  and  the  defendant's  in- 
nocence, it  is  the  duty  of  the  jury  to 
adopt  that  hypothesis  and  acquit  the 
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defendant."  63/170  (16).  Charge  on 
conclusiveness  and  tendency  of  cir- 
cumstantial evidence  in  fixing  guilt, 
held  correct.  71/487  (4);  67/240  (2); 
95/456  (3,  4)  (20  S.  E.  270).  After 
charge  that  circumstantial  evidence 
must  exclude  every  reasonable  hy- 
pothesis except  that  of  guilt,  not  er- 
ror to  refuse  to  add  that  this  rule 
should  never  be  relaxed  in  case  in- 
volving life  or  imprisonment  for  life. 
123/138  (7)  (51  S.  E.  322).  Where 
pressure  of  case  on  identity  of  guilty 
party,  and  all  evidence  inculpating  ac- 
cused was  circumstantial,  held  rever- 
sible to  charge  that  there  was  both 
positive  and  circumstantial  evidence. 
85/224  (11  S.  E.  555).  Where  all  the 
evidence  is  circumstantial,  it  is  erro- 
neous to  charge  in  such  way  as  to 
leave  the  impression  that  there  is  di- 
rect evidence  against  the  accused.  10 
App.  799  (3)  (74  S.  E.  306).  Com- 
plaint that  there  has  been  an  intima- 
tion of  opinion  by  the  court,  as  to 
the  comparative  weight  to  be  attached 
to  the  evidence  is  sustained,  where 
the  judge  instructs,  as  matter  of  law, 
that  certain  circumstances,  submitted 
for  the  consideration  of  the  jury 
alone,  are  to  be  considered  as  of  su- 
perior evidentiary  weight  to  others 
likewise  submitted  for  their  consider- 
ation. 6  App.  502  (1)  (65  S.  E.  295). 
Definition  of  direct  and  circumstan- 
tial evidence  proper  in  charge,  when 
both  involved.  105/646  (1)  (31  S.  E. 
556);  12  App.  563  (77  S.  E.  832).  Fail- 
ure to  charge  this  section  ground  for 
reversal  when  case  close  and  doubt- 
ful; but  not  when  proof  sufficient 
clearly  to  indicate  guilt.  107/682  (33 
S.  E.  629).  Charge  of  this  section  not 
necessary  when  State  proves  a  posi- 
tive confession  of  guilt.  121/614  (2) 
(49  S.  E.  700);  110/234  (3)  (36  S.  E. 
781).  Charge  on  circumstantial  evi- 
dence not  required,  where  State's  evi- 
dence direct.  122/143  (50  S.  E.  66); 
97/759  (1)  (25  S.  E.  362).  Where  all 
the  testimony  adduced  is  direct  and 
positive,  any  instruction  upon  the  sub- 
ject of  circumstantial  evidence  would 
be  error.  5  App.  434  (63  S.  E.  523); 
see  10  App.  67  (3)  (72  S.  E.  605);  12 
App.  651  (2)  (77  S.  E.  915).  Refusal 
of  request  to  charge  on  sufficiency  of 
circumstantial     evidence,     not     error 


where  Code  section  on  that  subject 
charged  in  haec  verba.  122/173  (3)  (50 
S.  E.  65).  Charge  that  conviction 
could  be  had  if  there  was  no  other 
hypothesis  as  reasonable  as  that  of 
guilt,  error.  123/533  (6)  (51  S.  E. 
644).  Charge  on  circumstantial  evi- 
dence required  only  when  case  wholly 
dependent  thereon.  127/213  (5)  (56 
S.  E.  125);  138/274  (1)  (75  S.  E.  138). 
Charge  of  law  of  this  section  not  re- 
quired where  case  does  not  turn  upon 
circumstantial  evidence.  133/434  (2) 
(66  S.  E.  250).  Failure  to  give  charge 
on  circumstantial  evidence,  not  rever- 
sible error,  in  absence  of  request, 
where  there  is  both  direct  and  cir- 
cumstantial evidence  of  guilt;  but 
better  practice  is  to  charge  this  sec- 
tion. 7  App.  1  (1)  (66  S.  E.  22);  see 
10  App.  34,  35  (2)  (72  S.  E.  515);  11 
App.  89  (11)  (74  S.  E.  711);  12  App. 
342  (5)  (77  S.  E.  214),  86  (l)  (76  S.  E. 
753),  693  (3)  (78  S.  E.  143);  125/296 
(54  S.  E.  127).  Where  there  was  ev- 
idence of  a  res  gestae  exclamation, 
dying  declaration,  and  an  admission 
of  the  accused,  the  case  was  not  en- 
tirely dependent  on  circumstantial  ev- 
idence, and  it  was  not  error  to  omit 
to  charge  on  the  law  of  circumstan- 
tial evidence.  138/138  (74  S.  E.  1000). 
No  error  in  failing  to  charge  on  pro- 
bative value  of  circumstantial  evi- 
dence, guilt  not  depending  entirely 
upon  such  evidence.  9  App.  422  (1) 
(71  S.  E.  498).  Charge  on  law  of  this 
section  given,  not  error  to  refuse  re- 
quest to  charge  which  is  but  a  para- 
phrase of  section  with  no  concrete  ap- 
plication to  the  case.  135/3*3  (1)  (69 
S.  E.  535).  Charge  here  presented 
and  applied  law  of  this  section  cor- 
rectly. 136/55  (2)  (70  S.  E.  873). 
Charge  in  exact  language  of  this  sec- 
tion, followed  by  statement  that  if 
theories  of  guilt  and  innocence  are 
both  consistent  with  proven  facts, 
jury  should  acquit,  not  subject  to  ob- 
jections made  to  it.  136/600  (1)  (71 
S.  E.  1038).  Charge  given  that  cir- 
cumstantial evidence  applicable  to  en- 
tire case,  failure  to  recharge  it  in  im- 
mediate connection  with  law  of  rea- 
sonable doubt,  not  cause  for  new  trial. 
136/600  (3)  (71  S.  E.  1038).  Though 
conviction  founded  solely  on  circum- 
stantial evidence,  it  is   not  cause  for 
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new  trial  that  court,  while  instructing 
as  to  law  of  reasonable  doubt, 
omitted  to  state  in  same  connection 
that  evidence  must  also  exclude  every 
other  hypothesis  but  that  of  guilt,  the 
court  having  subsequently  charged  on 
circumstantial  evidence.  95/456  (3) 
(20  S.  E.  270).  Charge  on  law  of  cir- 
cumstantial evidence  and  reasonable 
doubt,  held  not  error.  74/393  (1). 
Circumstantial  evidence  relied  on  by 
the  State  and  sufficiently  charged  on, 
not  error  to  charge  section  1013.  128/71 
(1)  (57  S.  E.  84).  Where  State  relied 
for  conviction  both  upon  circumstan- 
tial evidence  and  upon  direct  evidence 
consisting  of  an  alleged  confes- 
sion, and  where  the  court  charged  sec- 
tion 1013,  such  charge  was  not  ren- 
dered erroneous  because  of  failure 
to  go  further  and  charge  the  law  of 
circumstantial  evidence.  125/295  (54 
S.  E.  127);  see  138/274  (2)  (75  S.  E. 
138).  Law  of  reasonable  doubt  cor- 
rectly charged,  not  error  to  charge 
that,  if  jury  believe  that  the  circum- 
stantial evidence  is  consistent  with 
guilt  and  inconsistent  with  innocence, 
and  that  same  establishes  guilt 
to  exclusion  of  every  other  reason- 
able hypothesis  except  guilt,  they 
would  be  authorized  to  find  the  de- 
fendant guilty.  138/23  (3)  (74  S.  E. 
691).  It  was  not  error  to  charge  that 
it  does  not  require  any  greater  degree 
of  mental  conviction  to  base  a  verdict 
on  circumstantial  evidence  than  it 
does  upon  positive  testimony.  136/55 
(3)  (70  S.  E.  873).  While  jury  should 
be  instructed  that  there  can  be  no  con- 
viction on  circumstantial  evidence, 
unless  proven  facts  exclude  every  pos- 
sible reasonable  hypothesis  save 
guilt,  it  is  immaterial  what  language 
is  employed  in  such  instruction.  If 
all  possible  hypotheses  favorable  to 
defendant  be  presented  in  concrete 
statement,  and  jury  are  told  that  if 
they  believe  any  of  them  they  should 
acquit,  the  principle  would  be  suffi- 
ciently charged.  Where  the  hypoth- 
esis consistent  with  innocence  is  fully 
and  fairly  stated,  and  jury  are  in- 
structed that  if  they  are  satisfied  that 
this  hypothesis  is  true,  or  have  rea- 
sonable doubt  as  to  its  truth,  the  de- 
fendant should  be  acquitted,  the  rule 
is  substantially  charged.     5  App.  445 

6  Ga  Code— 39 


(2)  (63  S.  E.  543).  Charge  on  circum- 
stantial evidence  not  required,  on  trial 
for  assault  to  murder,  where  witnesses 
swore  they  saw  accused  shoot  within 
few  feet  of  prosecutor,  and  that  shot 
produced  serious  wound.     9  App.  291 

(2)  (71  S.  E.  8).  Charge  on  circum- 
stantial evidence  not  required,  in  ab- 
sence of  request,  where  facts  of  lar- 
ceny proved  by  direct  evidence, 
intent  being  only  feature  left  to  infer- 
ence. 9  App.  874  (2)  (72  S.  E.  433). 
Evidence  on  trial  for  using  profane 
language  in  presence  of  female,  held 
to  authorize  charge  on  law  of  circum- 
stantial evidence.  10  App.  823  (3)  (74 
S.  E.  314).  Where  court  expressly 
stated  that  guilt  of  defendant  rested 
solely  upon  circumstantial  evidence, 
immaterial  that  he  failed  to  definitely 
explain  to  the  jury  the  meaning  of 
the  term  circumstantial  evidence.  11 
App.  417  (1)  (75  S.  E.  491).  Where 
evidence  relied  on  to  convict  is  wholly 
circumstantial,  failure  to  charge  on 
this  section  is  reversible  error,  though 
no  request  made  for  such  charge. 
135/317  (2)  (69  S.  E.  488);  1  App.  651 
(57  S.  E.  1031);  2  App.  704  (l)  (58 
S.  E.  1126),  829  (59  S.  E.  85);  4  App. 
72  (60  S.  E.  803);  5  App.  184  (3)  (62 
S.  E.  992),  434  (63  S.  E.  523);  6  App. 
205  (1)  (64  S.  E.  701);  7  App.  1  (1) 
(66  S.  E.  22);  8  App.  95,  96  (68  S.  E. 
522);  9  App.  435  (71  S.  E.  587);  10 
App.   829   (74  S.   E.   285);   8   App.   660 

(3)  (70  S.  E.  141);  11  App.  89,  92  (74 
S.  E.  711);  96/301  (22  S.  E.  528); 
97/365  (23  S.  E.  831).  Where  the 
court  defines  direct  and  circumstantial 
evidence  and  charges  that,  before  con- 
viction would  be  authorized  upon  cir- 
cumstantial evidence  alone,  the 
proven  facts  must  not  only  be  con- 
sistent with  hypothesis  of  guilt,  but 
should  exclude  every  other  reasonable 
hypothesis,  omission  to  instruct  in  so 
many  words  that  guilt  was  sought  to 
be  established  only  by  circumstantial 
evidence  is  not  ground  for  new  trial. 
139/92  (1)  (76  S.  E.  860).  Charge  as 
follows:  "The  defendant  is  presumed 
by  law  to  be  innocent,  and  that  pre- 
sumption remains  with  him  until  his 
guilt  is  established  (in  the  case  of 
circumstantial  evidence,  such  as  is 
true  in  this  case)  by  evidence  con- 
sistent  with   his   guilt   and   inconsist- 
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ent  with  his  innocence,"  was  not  er- 
ror, it  being  evident  that  the  language, 
"such  as  is  true  in  this  case;"  was  no 
expression  of  opinion  that  defendant's 
guilt  was  established  by  circumstan- 
tial evidence.  138/23  (1)  (74  S.  E. 
691).  A  charge  upon  the  law  of  cir- 
cumstantial evidence,  argumentative 
in  its  character,  and  calculated  too 
strongly  to  impress  the  jury  as  to  the 
probative  value  of  such  evidence, 
should  not  be  given;  but  so  doing  is 
not  cause  for  a  new  trial  when  it 
clearly  appears  that  the  guilt  of  the 
accused  was  thoroughly  established 
by  evidence  both  circumstantial  and 
direct.  102/633,  634  (2)  (29  S.  E.  494). 
See  Confession,  Intention,  Possession. 

Cheating  and  swindling:  Testimony  in 
this  case  as  to  defendant's  knowledge 
of  falsity  of  representations  made  was 
circumstantial  only,  and  was  too  in- 
conclusive to  justify  conviction.  2 
App.  651  (58  S.  E.  1068). 

Confession,  when  State  proves,  law  of 
circumstantial  evidence  not  applicable 
without  qualification.  110/234  (3)  (36 
S.  E.  781);  121/614  (2)  (49  S.  E.  700). 
See  Admission. 

Conjecture  of  guilt  only,  circumstances 
which  would  authorize,  insufficient  to 
warrant  conviction.  26/633,  638; 
34/342,  345.     See  Suspicion. 

Connect  defendant  with  criminal  act, 
circumstantial  evidence  should,  to 
warrant  conviction.  26/633;  and  see 
86/^55  (1)  (12  S.  E.  943);  104/530  (30 
S.  E.  817);  111/139  (36  S.  E.  609). 
But  it  is  not  error  to  decline  to  charge 
upon  request  that,  unless  the  circum- 
stances connect  the  defendant  with 
the  acta;  charged,  he  cannot  be  law- 
ully  convicted.  63/170  (21).  Where 
on  trial  of  accusation  of  larceny  the 
I'vidciKc  not  only  fails  to  connect  de- 
tendaut  with  the  crime,  but  on  the 
contrary,  presents  reasonable  hypoth- 
esis of  his  innocence,  verdict  of  guilty 
is  without  evidence  to  support  it  and 
contrary  to  law.  1  App.  129  (2)  (57 
S.  E.  934). 

Conspiracy  may  be  shown  by  circum- 
stantial evidence.  116/186  (9)  (42  S. 
E.  357);  135/317  (69  S.  E.  488); 
138/808,  812   (76  S.   E.  349). 

Corpus  delicti  may  be  proved  by  cir- 
cumstantial evidence.  129/589  (59  S. 
E.  274);  1  App.  135  (2)  (57  S.  E.  969); 


10  App.  109  (4)  (72  S.  E.  951),  153 
(72  S.  E.  954) ;  4  App.  67  (2)  (60  S.  E. 
816).  Corpus  delicti  not  satisfactorily 
established.  97/209  (4)  (22  S.  E.  958). 
On  trial  for  arson,  circumstantial  ev- 
idence held  sufficient  to  establish 
corpus  delicti.  11  App.  367  (1)  (75  S. 
E.  266). 

Defendant,  rule  of  this  section  not  ap- 
ply to.  When  he  relies  on  circum- 
stantial evidence,  error  to  charge  that 
proved  facts  must  not  only  be  con- 
sistent with  innocence  but  inconsist- 
ent with  guilt.  120/494  (1,  2)  (48  S. 
E.  153). 

Direct  and  circumstantial  evidence  are 
the  same  in  effect  when  they  equally 
convince  the  mind;  either  is  sufficient 
to  prove  a  fact  or  warrant  a  conclu- 
sion.    57/102   (5). 

Explanation  of  circumstances  which 
carry  conviction  of  guilt  beyond  rea- 
sonable doubt,  failure  to  make,  when 
it  is  capable  of  being  made,  may  au- 
thorize jury  to  convict.  99/206  (1)  (24 
S.  E.  853),  and  cit. 

Felony  cases,  rule  should  not  be  re- 
laxed in.     38/293,  295. 

Flight  of  defendant,  with  other  circum- 
stances, held  sufficient  to  convict.  1 
App.  135  (2)  (57  S.  E.  969).  Evidence 
of  flight,  with  other  evidence,  held 
sufficient  to  convict  of  burglary. 
91/186  (16  S.  E.  985).  Prisoner's 
flight  put  in  evidence,  rebuttable  by 
proof  that  it  was  due  to  fear  of  seri- 
ous personal  injury  from  friends  of 
deceased.  25/527  u).  Competent  to 
prove  that  defendant  tried  to  bribe 
guard  in  order  to  effect  escape. 
11/123  (3);  71/96  (3).  Charge  on 
flight  as  circumstance  to  show  guilt, 
held  not  erroneous.  63/170  (18). 
Flight  of  accused  and  all  circum- 
stances of  his  arrest,  admissible  to  be 
considered  for  what  they  are  worth. 
56/114  (5);  76/836,  837;  136/132  (2)  (70 
S.  E.  1107).  Fact  that  defendant  on 
night  after  burglary  offered  for  sale 
property  stolen,  and  that  when  police- 
man appeared,  he  ran,  was  shot  at, 
and  fired  in  return,  held  sufficient  to 
warrant  conviction  for  burglary. 
61/311  (2).  Where  prisoner  after 
killing  deceased,  in  effecting  escape, 
kills  another  person  and  attempts  to 
take  life  of  still  another,  these  acts  of 
violence   are   admissible   on   his   trial. 
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26/276  (4);  and  see  88/203  (2)    (14  S. 
E.   208).     Flight   not   considered,   un- 
less  induced  by  conscious   guilt;   but 
not  reversible  error  to  omit  so  to  in- 
struct jury,  if  defendant's  guilt  mani- 
fest.     7    App.    1    (3)    (66    S.    E.    22). 
Charge  that  jury  may  consider  flight 
as  a  circumstance  in  determining  guilt 
or     innocence     of     accused,     upheld. 
136/65    (3)    (70    S.    E.    868);    and    see 
103/673   (32  S.  E.  851).     Flight  is  no 
confession   of  guilt,   but,   when   unex- 
plained, has  probative  value.     101/520 
(1)   (28  S.  E.  1010);  106/673  (2)   (32  S. 
E.    851).      Denial    by   accused    of   his 
identity  and  refusal  to  return  without 
requisition  may  be  considered,  in  con- 
nection   with    flight   from    State   after 
crime,  to  establish  guilt.     120/135  (1) 
(47    S.    E.   510).      Flight   from   officer 
admissible,  though  officer  had  no  right 
to   arrest   accused    at   that    time   and 
place   but   may   have   intended   to   do 
so.      122/740    (1,    2)     (50    S.    E.    946). 
Flight    of   accused   after   homicide    is 
evidence      for     jury's      consideration. 
129/419    (5)    (59    S.    E.    246);    133/178 
(6)  (65  S.  E.  400).     Expression  of  de- 
sire to  flee  is  admissible.    130/479  (2), 
482  (61  S.  E.  14)i     Statement  of  pris- 
oner  that   he   had   intended   to   over- 
power   jailer    and    escape,    admissible 
against  him.     118/320   (45  S.   E.   376). 
Defendant  having  introduced  appear- 
ance bond  to  rebut  evidence  of  flight, 
not  error  to  permit  State  to  show  for- 
feiture of  the  same  bond.    11  App.  804 
(3)   (76  S.  E.  391).     That  accused  did 
not  flee  is  but  equivocal  evidence  of 
innocence.      20/156    (6).      What    was 
said  in  20/156  (6)  was  in  reference  to 
charge  and  was  not  ruling  on  admis- 
sibility of  evidence.     125/4  (3)   (53  S. 
E.  803).    That  accused  did  not  resort 
to   flight   after   commission    of   crime, 
though  he  had  lull  opportunity  to  do 
so,     not     admissible     in     his     behalf. 
135/221  (3)   (69  S.  E.  171);  101/559  1 2) 
(28    S.    E.    979);    125/4    (2)    (53    S.    E. 
803);    136/132    (3)     (70    S.     E.    1107); 
137/786    (74    S.    K.    549);    10    App.    623 
(2)    (74   S.   E.  429);   132/340   (63   S.    E. 
1114).     Where  prosecution  introduced 
evidence  to  show  flight,  accused  could 
rebut  it  by  evidence  that  he  notified 
sheriff  of  his  desire  to  submit  himself 
to  custody.     12  App.  17  (3)   (76  S.  E. 
794).    See  Gaming. 


Forgery:     Proof  of  uttering  instrument 
with    circumstances    pointing    directly 
to  accused  as  the  one  guilty,  sufficient 
where      nothing      suggests      another. 
107/66  (4)   (32  S.  E.  898).     Where  or- 
der  for  $1.00,   the  amount   being   ex- 
pressed   in    a    figure    one    with  -  two 
naughts,   was   delivered    to    defendant 
in    payment    of    debt    for    that    sum, 
which  was  all  the  drawer  owed  him, 
and  he  presented  it  to  drawee  and  it 
then  had  a  figure  eight  in  place  of  the 
figure  one,  and   he  received  payment 
accordingly,   these  facts,  and   the  or- 
der which  was  before  the  jury,  author- 
ized finding  that  the  one  had  been  al- 
tered to  an  eight,  though   a  witness, 
using  a  microscope,  testified  that   he 
could  discover  no  trace  of  alteration; 
and   jury   could    infer   that   alteration 
was  made  by  the  defendant,  there  be- 
ing evidence  that  he  could  write  and 
no     evidence     to     implicate     another. 
64/448.       Jury     had     right     to     prefer 
State's  testimony;  and  giving  it  pref- 
erence,   circumstances    adduced    were 
inconsistent  with  theory  of  innocence. 
12  App.  533   (3)    (77   S.   E.  830).     See 
Possession.     See   notes   to   §   231,   et 
seq. 
Gaming:     Presence     of     accused     at    a 
game  of  cards,  and  his  flight  upon  the 
approach    of    officers,    without    more, 
not    conclusive    proof    that    he    was 
guilty  of  gaming.     2  App.  534  (2)   (58 
S.  E.  781);  and  see  8  App.  473  (69  S. 
E.  589).    Testimony  as  to  flight  of  de- 
fendant when  he  saw  chief  of  police 
in  neighboring  city  some  months  after 
the   gambling   charged,   held   admissi- 
ble.     122/740    (1,    2)    (50    S.    E.    946). 
Where  evidence  showed  that  accused 
kept  the  doors  of  his  sleeping  apart- 
ment "blanketed,"  that  he  had  in  his 
room  a  table  suitable  for  gaming,   11 
packs    of    cards,    380    ''chips/'    and    a 
memorandum    book    with    names    and 
numbers  in  it,  that  some  of  his  guests 
retired  hurriedly  under  the  bed,  when 
the  place  was  visited  by  the  police  at 
one  o'clock  in  the  morning,  and  that 
the    police   heard   the   rattle   of   chips 
and     money    and     some     expressions 
about     money,     such     evidence     war- 
ranted conviction  for  keeping  a  gam- 
ing-house.    82/297   (7   S.    E.  86?;;  sec 
1  App.  722   (57  S.   E.  958).     Evidence 
that  defendant  and  three  others  were 
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lying  on  the  ground  in  a  secluded  spot 
with  money  before  them,  that  each 
had  cards  in  his  hand,  and  that  on  be- 
ing discovered  all  attempted  to  es- 
cape, was  sufficient  to  sustain  verdict 
of  playing  and  betting  at  a  game 
played  with  cards  for  money.  120/197 
(47  S.  E.  547).  Evidence  that  ac- 
cused, with  ten  or  twelve  others,  was 
seen  at  night  sitting  around  a  box  in 
a  house,  that  some  of  these  persons 
were  engaged  in  playing  cards,  that 
the  accused  had  cards  in  his  hand, 
that  when  discovered  they  all  ran, 
and  that  afterwards  money  was  found 
on  the  box,  was  sufficient  to  author- 
ize the  conviction  of  the  accused  for 
gaming.  123/502  (l)  (51  S.  E.  501); 
see  2  App.  623  (58  S.  E.  1114).  Proof 
that  defendant  was  seen  in  a  party  of 
four  sitting  in  a  circle  on  the  floor; 
that  one  of  the  party  was  heard  to  tell 
another  to  put  down  a  half-dollar; 
that  all  fled  upon  approach  of  offi- 
cer; and  that  a  pile  of  cards  and 
money  was  found  on  the  floor,  au- 
thorizes conviction,  though  there  was 
no  direct  evidence  that  defendant  was 
seen  to  pick  up  or  put  down  a  card 
or  money.  12  App.  571  (77  S.  E.  893). 
Circumstances  relied  on  to  convict  of 
gaming  being  as  consistent  with  in- 
nocence as  with  guilt,  verdict  of  guilty 
was  without  evidence  to  support  it 
and  contrary  to  law.  7  App.  22  (65 
S.  E.  1062).  Evidence  that  when  po- 
lice officers,  without  warning,  entered 
house,  one  of  the  defendants  was  ly- 
ing on  the  floor,  supported  on  his  el- 
bows, with  his  head  from  under  the 
bed,  shuffling  a  deck  of  cards,  and 
that  others  were  arranged  around  a 
circle,  in  the  center  of  which  was  30 
or  40  cents  in  nickels,  sufficient  to 
authorize  conviction.  120/311  (47  S. 
E.  901).  Possession  of  either  cards 
or  money  may  authorize  inference 
that  defendant  who  was  present  at 
unlawful  game  of  cards  was  engaged 
therein.  5  App.  43  (1)  (62  S.  E.  685). 
Testimony  of  witness  that  he  and  an- 
other went  down  in  a  bottom  and 
found  there  defendant  and  others,  that 
there  were  cards  on  the  ground,  that 
they  were  all  standing  up,  that  the 
defendant  and  another  picked  up 
money,  sufficient  to  convict,  though 
one  of  the  other  persons  said  to  have 


been  with  defendant  in  the  bottom 
testified  that  the  defendant  was  not 
there.  6  App.  783  (65  S.  E.  815). 
Circumstances  held  sufficient  to  au- 
thorize inference  that  accused  was 
betting  as  well  as  playing  cards.  8 
App.  124  (68  S.  E.  624).  Evidence 
of  witnesses  that  on  looking  through 
cracks  in  a  certain  shanty  they  saw 
defendant  and  four  others  playing 
cards,  and  heard  what  they  supposed 
to  be  money,  but  did  not  see  any 
money,  and  on  breaking  open  the 
door  and  arresting  the  players  found 
no  money,  though  strongly  incrimi- 
nating, was  not  sufficient  (one  dissent- 
ing). 8  App.  97  (68  S.  E.  558).  Proof 
that  defendant  was  playing  cards  with 
others  and  that  money  was  seen  on 
table,  in  connection  with  language 
used  by  players,  held  sufficient  to  con- 
vict. 8  App.  407  (69  S.  E.  315).  Con- 
viction for  gaming  with  dice  upheld, 
where  evidence  showed  two  men  seen 
throwing  dice,  each  having  money  in 
front  of  him,  and  one,  upon  seeing 
preacher  coming,  said  he  would  play 
preacher  a  game.  9  App.  233  (70  S. 
E.  966).  Convietion  authorized  by  ev- 
idence as  to  playing  cards  where  there 
were  "several  little  piles  of  money." 
11  App.  265  (74  S.  E.  1100 j.  Fact 
that  defendant  claimed  money  that 
was  being  played  for  when  officers  ar- 
rived, taken  in  connection  with  other 
circumstances,  when  unexplained,  was 
so  incompatible  with  innocence  as  to 
authorize  the  verdict  of  guilty.  12 
App.  710  (2)  (78  S.  E.  204).  See  notes 
to  §  389  et  seq. 

Homicide,  commission  of,  by  defend- 
ant can  be  proved  by  circumstances, 
and  by  inferences  reasonably  deduci- 
ble  from  the  facts  in  evidence,  as  well 
as  by  direct  testimony.  10  App.  216 
(2)    (73   S.   E.   33). 

Identification  of  one  accused  of  murder 
may  be  established  by  circumstances, 
like  the  peculiarity  of  a  track;  or  the 
accused  may  be  identified  by  the 
voice.  Identification  by  voice  here 
held  insufficient.  117/230  (7,  8)  (43  S. 
E.  533).     See  Tracks. 

Indirect  commission  of  crime  distin- 
guished from  indirect  or  circumstan- 
tial proof  of  crime.  7  App.  77  (2)  (66 
S.   E.  279). 

Intention    being    derived    wholly    from 
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circumstances,  jury  should  be  in- 
structed that  if  such  circumstances  are 
consistent  with  innocent  intention  or 
with  intention  different  from  that 
charged,  accused  should  be  acquitted. 
2  App.  730  (3)  (59  S.  E.  20).  Where 
facts  as  to  guilt  and  innocence  are  all 
established  by  direct  proof,  and  only 
the  intent  or  the  degree  of  criminality 
must  be  inferred,  the  judge  is  no|  re- 
quired, in  absence  of  request,  to 
charge  the  usual  rule  of  circumstan- 
tial evidence.  11  App.  150  (3)  (74  S. 
E.  901).  Inference  that  one  intends 
the  natural  consequences  of  his  act  is 
rule  of  circumstantial  evidence.  12 
App.  601  (8)  (77  S.  E.  1072).  See 
§  32  and  notes. 
Intoxicating  liquor,  sale  of,  proved  by 
circumstantial  evidence.  11  App.  318 
(75  S.  E.  160).  The  keeping  of  liquor 
for  illegal  sale  may  be  shown  circum- 
stantially as  well  as  by  direct  evidence. 
11  App.  133  (74  S.  E.  858).  Where 
there  was  direct  evidence  that  whiskey 
delivered  by  agent  of  accused,  and 
question  whether  sale  intended  or  con- 
summated depended  on  circumstan- 
tial evidence,  not  error  to  charge  as 
to  both  direct  and  circumstantial  evi- 
dence. Conviction  was  warranted.  12 
App.  563  (77  S..E.  832).  Where  whis- 
key delivered  to  person  who  lays 
money  down  on  table  in  presence  of 
person  delivering  it,  sale  inferred, 
though  no  direct  proof  that,  after  the 
person  receiving  the  whiskey  left  his 
house,  person  delivering  it  appropri- 
ated the  money.  12  App.  634  (77  S. 
E.  1132);  see  12  App.  702  (78  S.  E. 
268).  The  slight  circumstance  which 
connected  the  accused  with  the  al- 
leged sale  did  not  exclude  every  other 
reasonable  hyppthesis  than  that  the 
one  pint  of  whiskey  which  was  found 
partly  consumed  in  the  defendant's 
house  was  kept  for  the  purpose  of  il- 
legal sale.  12  App.  Ill  (76  S.  E.  1059). 
Conviction  not  warranted  by  evidence 
that  officer  furnished  money  to  negro 
with  which  to  buy  whiskey  from  ac- 
cused, that  officer  saw  accused  deliver 
shoe-box  to  negro,  and  saw  negro 
pass  his  hand  to  accused,  but  was  too 
far  away  to  see  whether  any  money 
passed,  that  officer  then  made  arrest, 
that  the  negro  had  the  shoe-box 
which  was  found  to  contain  whiskey 


and  also  the  money  furnished  by  the 
officer.  12  App.  572  (77  S.  E.  888). 
When  circumstantial  evidence  alone  is 
relied  on,  the  circumstances  should  be 
sufficient  to  exclude  every  other  rea- 
sonable hypothesis  than  that  of  the 
guilt  of  the  accused.  12  App.  816  (78 
S.  E.  472).    See  notes  to  §  426,  et  seq. 

Jury,  questions  of  fact  are  for,  especially 
in  cases  of  circumstantial  evidence. 
55/326  (6);  59/738  (6).  Weight  of 
circumstantial  evidence  is  for  jury. 
105/230  (5)  (31  S.  E.  158).  Evidence 
all  being  circumstantial,  judge  erred 
in  stating  in  hearing  of  jury  that  law 
of  circumstantial  evidence  was  not  in 
the  case.    97/365  (23  S.  E.  831). 

Larceny:  The  circumstantial  evidence 
which  is  consistent  with  guilt  not  be- 
ing inconsistent  with  reasonable  hy- 
pothesis of  innocence,  and  being  in- 
sufficient to  establish,  beyond  a  rea- 
sonable doubt,  an  intent  to  steal,  a 
new  trial  should  have  been  granted. 
5  App.  228  (62  S.  E.  1003);  see  5  App. 
305  (63  S.  E.  25).  Circumstantial  evi- 
dence held  insufficient  to  establish  hy- 
pothesis of  defendant's  guilt  of  simple 
larceny.  45/526.  Circumstantial  evi- 
dence held  insufficient  to  convict  de- 
fendant of  larceny  from  the  person. 
51/301.  Evidence  that  blood  was 
traced  to  defendant's  house,  and  found 
in  pool  covered  up  in  his  ya'rd,  that 
hair  of  a  hog  was  found  in  pot  where 
water  was  heated,  and  on  hearth  of 
defendant's  house,  covered  up  in  ashes, 
and  that  all  this  was  discovered  the 
day  following  stealing  of  the  hog  and 
no  satisfactory  explanation  was  made 
of  these  circumstances,  sufficient  to 
convict  of  hog  stealing.  62/337. 
That  horse  was  stolen,  and  a  few  days 
thereafter  defendant  sold  it  some 
miles  away,  and  made  false  statements 
as  to  ownership  and  possession  thereof, 
sufficient  to  support  verdict  of  guilty. 
65/369  (1).  Circumstantial  evidence 
held  sufficient  to  authorize  conviction 
for  larceny  from  the  house.  10  App. 
841  (74  S.  E.  441).  Evidence  that  ac- 
cused sold  certain  amount  of  "ear 
corn,"  that  prosecutor  lost  from  his 
corn  in  his  crib  a  certain  amount  of 
"corn  in  the  shuck,"  that  accused  was 
cropper  for  prosecutor  and  had  a  key 
to  the  crib,  and  that  accused  made 
corn  that  year  on  his  farm,  and  was 
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cropping  with  the  prosecutor,  and 
the  prosecutor  had  bought  all  of  his 
corn,  did  not  authorize  conviction.  12 
App.  363  (77  S.  E.  188).  Evidence, 
though  entirely  circumstantial,  held 
sufficient  to  support  verdict  against 
defendant  charged  with  larceny  of 
cotton.  12  App.  256  (77  S.  E.  100). 
See  Possession.  See  notes  to  §  151 
et  seq. 

Manslaughter  may  be  shown  by  circum- 
stantial evidence.  2  App.  153,  154  (58 
S.  E.  312). 

Motive:  Where  court  charged  that  jury 
might  inquire  as  to  motive,  and  if 
they  found  there  was  no  motive  might 
consider  it,  and  added:  "If  the  evi- 
dence shows  the  commission  of  the 
crime,  and  you  are  satisfied,  beyond  a 
reasonable  doubt,  that  the  defendant 
committed  it  with  malice  aforethought, 
either  express  or  implied,  and  if  the 
circumstances  are  consistent  with  his 
guilt,  and  inconsistent  with  any  other 
reasonable  hypothesis  than  that  of 
his  guilt  then,  though  the  evidence 
may  not  disclose  a  motive,  you  would 
be  authorized  to  find  the  defendant 
guilty,"  the  charge  was  not  error. 
74/870   (4);   136/65   (2)    (70  S.   E.  868). 

Municipal  court  sitting  as  a  jury,  rule  as 
to  sufficiency  of  circumstantial  evi- 
dence applies  to,  as  well  as  to  juries. 
6  App!  575   (65  S.  E.  356). 

Murder,  conviction  for,  unwarranted,  ev- 
idence being  circumstantial,  and  not 
sufficient  to  exclude  every  reasonable 
doubt  as  to  guilt  or  every  other  rea- 
sonable hypothesis  than  that  of  guilt. 
86/355  (1)  (12  S.  E.  943);  74/869  (1); 
121/334  (49  S.  E.  256).  Evidence, 
though  circumstantial,  was  sufficient 
to  warrant  conviction.  63/740.  Pun- 
ishment for  murder  when  conviction 
founded  solely  on  circumstantial  evi- 
dence: See  §  63  and  notes.  See  notes 
to  §  59  et  seq. 

"Phillips'  Remarkable  Cases  of  Circum- 
stantial Evidence,"  defendant's  counsel 
may  read  from,  and  solicitor  may 
characterize  it  as  fiction,  but  court 
should  express  no  opinion  thereon. 
65/506  (6). 

Pistol,  proof  that  a  person  had,  in  his 
possession  may  be  shown  circum- 
stantially. Evidence  held  sufficient  to 
show  that  a  person  shooting  had  a 
pistol  in  his  possession.  12  App.  84 
(1)    (76  S.  E.  785). 


Point  to  conclusion,  circumstances  may, 
and  yet  be  too  slight  to  justify  its 
adoption.     57/102  (5). 

Possession  of  stolen  goods  not  conclu- 
sive proof  of  guilt  of  burglary.  53/252. 
Burden  on  possessor  of  stolen  goods 
to  show  that  his  is  not  a  guilty  posses- 
sion. 65/199,  200;  3  App.  120  (2)  (59 
S.  E.  438).  Possession  of  stolen  prop- 
erty unaccounted  for  affords  presump- 
tion »f  guilt.  76/16;  71/360.  Recent, 
absolute,  and  unexplained  possession 
of  goods  stolen  may  be  sufficient  to 
convict,  but  presumption  is  not  one 
of  law.  3  App.  600  (60  S.  E.  322);  see 
4  App.  851  (62  S.  E.  540).  Recent 
possession  without  satisfactory  ac- 
count thereof  authorizes  infer- 
ence that  possessor  is  burglar; 
but,  though  his  way  of  obtaining  pos- 
session was  not  honest,  it  may  suffice 
to  acquit  him  of  burglary.  85/157  (1) 
(11  S.  E.  607);  91/277,  279,  283  (7)  (18 
S.  E.  154).  Defendant's  guilt  being 
wholly  dependent  upon  inference  from 
possession  of  the  stolen  goods,  and 
this  possession  being  shown  by  un- 
contradicted evidence  to  be  consistent 
with  defendant's  innocence,  though 
he  may  have  been  guilty  of  receiving 
stolen  goods,  verdict  contrary  to  evi- 
dence. 6  App.  778  (65  S.  E.  816) ;  see  8 
App.  107  (2)  (68  S.  E.  742).  When 
commission  of  larceny  proved,  fact 
that  goods  immediately  thereafter 
found  in  defendant's  possession,  pre- 
sumptive evidence  of  guilt.  57/503 
(3);  see  86/257  (4)  (12  S.  E.  409). 
Recent  possession  of  stolen  goods, 
not  satisfactorily  explained,  may  be 
sufficient  to  convict  of  burglary,  where 
the  burglary  has  been  established  and 
jury  believe  from  all  the  evidence  be- 
yond a  reasonable  4OUDt  tnat  tnc  ac" 
cused  is  the  guilty  party.  87/549  (I) 
(13  S.  E.  558);  90/102  (15  S.  E.  813); 
93/184,  186  (18  S.  E.  557).  Possession 
of  goods  alleged  to  have  been  stolen 
raises  no  presumption  of  guilt  unless 
goods  shown  to  have  been  stolen 
from  premises  and  accused  is  found 
recently  thereafter  in  possession; 
charge  omitting  either  element  error. 
96/353  (3)  (23  S.  E.  413);  see  111/217 
(3)  (36  S.  E.  686).  Possession  of  goods 
not  circumstance  from  which  guilt 
may  be  inferred,  unless  goods  shown 
to  have  been  taken  from  house  broken 
and  entered.    99/686  (1)  (26  S.  E.  480). 
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Possession  cannot,  in  any  case,  be 
sufficient  to  support  a  verdict  of  guilty, 
unless  the  breaking  and  entering  be 
clearly  shown.  106/371  (32  S.  E.  335). 
On  charge  of  stealing  gold  bullion 
from  mining  company,  corpus  delicti 
not  proved  by  showing  that  accused 
was  in  possession  of  bullion  identified 
as  having  come  from  the  mine,  that 
it  had  not  been  sold  to  him,  and  that 
he  had  admitted  it  was  not  his  but 
had  been  taken  from  company's  prem- 
ises, there  being  no  evidence  that  com- 
pany had  lost  any  gold  bullion  or  that 
any  such  gold  bullion  had  been  kept 
in  its  test-house.  110/257  (34  S.  E. 
286).  Clothing  found  in  possession 
of  accused  admissible  in  evidence, 
there  being  sufficient  additional  evi- 
dence to  show  them  to  be  those  stolen. 
119/564  (1)  (46  S.  E.  837).  Cor- 
pus delicti  not  having  been  proven 
and  presumption  from  recent  pos- 
session having  been  fully  rebutted, 
refusal  of  new  trial  was  error. 
3  App.  342  (59  S.  E.  835).  Iden- 
tity of  whiskey  stolen  with  that  found 
next  morning  in  possession  of  ac- 
cused was  question  for  jury.  3  App. 
609  (1)  (60  S.  E.  283).  Possession  of 
goods  relied  upon  for  conviction, 
identity  of  goods  with  those  stolen 
must  be  proved  beyond  a  reasonable 
doubt.  5  App.  816  (63  S.  E.  920);  see 
9  App.  501  (71  S.  E.  755).  Recent 
possession  unexplained  is  circum- 
stance sufficient  to  authorize  jury  to 
find  accused  guilty  of  burglary,  but  it 
does  not  create  a  presumption  of  law 
against  defendant,  and  is  not  of  itself 
necessarily  proof  of  guilt.  114/841  (40 
S.  E.  1003).  Fact  of  recent  possession 
of  stolen  goods  being  circumstance 
relied  on  to  convict  of  burglary,  the 
court  should  have  charged  the  law  as 
to  what  amount  and  character  ot  proof 
is  necessary  to  warrant  conviction  on 
circumstantial  evidence.  105/649,  651 
(31  S.  E.  574).  Charge  that,  while 
mere  naked  possession  of  stolen  prop- 
erty would  not  be  sufficient  to  con- 
vict, yet,  the  fact  of  the  burglary  be- 
ing proven,  if  the  possession  be  very 
recent  and  unexplained,  such  posses- 
sion would  authorize  conviction,  not 
objectionable.  61/311  (3).  Defendant 
found  in  possession  of  goods  proved 
to  have  been  taken  from  house,  and 


admitting  taking  but  denying  intent 
to  steal,  charge  on  circumstantial  ev- 
idence not  required,  in  absence  of  re- 
quest. 9  App.  578  (2)  (71  S.  E.  875). 
Charge  on  presumption  arising  from 
possession,  and  its  explanation,  held 
not  erroneous.  11  App.  798  (4)  (76 
S.  E.  164).  Prisoner's  possession  of 
stolen  property  12  days  after  burglary, 
if  not  satisfactorily  explained,  would 
be,  a  circumstance  to  be  considered. 
62/179.  The  nearer  the  possession  to 
the  time  of  larceny,  stronger  will  be 
inference  of  guilt;  question  of  result 
of  lapse  of  time  is  for  jury.  68/823; 
see  106/371  (32  S.  E.  335).  Time  be- 
tween theft  and  possession  and  man- 
ner of  accounting  for  possession  are 
material,  and  court  should  direct  jury's 
attention  thereto.  95/222  (4)  (21  S. 
E.  381);  see  95/456  (2)  (20  S.  E.  270). 
Possession  of  goods  several  months 
after  larceny,  and  failure  to  satisfac- 
torily account  for  them  not  alone 
sufficient  to  convict.  111/832  (36  S.  E. 
63).  Possession  of  stolen  goods,  if  re- 
cent, raises  presumption  strong  enough^ 
to  convict;  if  not  recent,  presumption 
still  arises,  but  is  not  sufficient  alone 
to  sustain  conviction.  114/45  (39  S. 
E.  863);  see  4  App.  851  (62  S.  E.  540). 
Recency  of  possession  may  be  shown 
either  by  defendant's  statement  or  by 
a  witness,  though  in  each  case  admis- 
sion of  possession  is  accompanied  by 
explanation  that  possession  innocent. 
9  App.  297  (2)  (70  S.  E.  1125).  In 
charging  v>jth  reference  to  possession 
of  stolen  property,  court  should  use 
the  word  "recent,"  but  omission  to  do 
so  is  not  reversible  error  where  it  af- 
firmatively appears  that  possession 
was  in  fact  recent.  95/456  (2)  (20  S. 
E.  270);  see  10  App.  48  (72  S.  E.  515); 
96/353  (3)  (23  S.  E.  413);  5  App.  229 
(4)  (62  S.  E.  1053).  While  the  evi- 
dence was  exceedingly  weak,  yet  in  ab- 
sence of  satisfactory  explanation,  the 
recent  possession  of  the  stolen  prop- 
erty was  sufficient  to  support  verdict 
of  guilty.  11  App.  303  (75  S.  E.  144). 
That  goods  were  found  in  room  oc- 
cupied by  several  persons,  not  con- 
clusive that  goods  were  in  possession 
of  any  one  of  them.  69/273.  Not  er- 
ror to  refuse  to  charge  following  re- 
quest: "Where  two  or  more  persons 
reside  in  a  house,  the   fact  of  stolen 
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goods  being  found  in  the  house  is  no 
evidence  of  the  guilt  of  any  one  of 
the  persons  residing  in  the  same;  the 
possession  must  be  traced  to  one  or 
more  of  them  specially."  95/456  (5) 
(20  S.  E.  270).  Unexplained  posses- 
sion of  goods  stolen,  on  morning 
after  burglary,  by  sister  of  accused  in 
his  house,  with  testimony  that  tracks 
leading  from  house  burglarized  to 
house  of  accused  were  his  tracks,  held 
sufficient  with  other  evidence,  to  con- 
vict. 84/269  (10  S.  E.  742);  see  56/C86. 
Possession  of  house  in  which  goods 
found  not  treated  as  possession  of  ac- 
cused unless  exclusively  possessed  by 
him;  joint  possession  considered  with 
other  evidence.  99/295  (2)  (25  S.  E. 
735).  Evidence  as  to  possession  by 
wife,  of  property  similar  to  that 
stolen,  shortly  after  alleged  theft  oc- 
curred, admissible  against  accused. 
121/337  (49  S.  E.  257);  see  2  App. 
£84  (2)  (58  S.  E.  1115).  Where  State's 
evidence  shows  that  watch  was  taken 
from  prosecutor,  and  that  accused 
and  a  certain  woman  were  very  in- 
timate, not  error  to  admit  evidence 
showing  the  watch  to  have  been  in 
possession  of  the  woman  the  morn- 
ing after  the  robbery.  122/136  (2)  (50 
S.  E.  56).  Fact  that  stolen  property 
was  found  in  the  possession  of  some 
one  and  that  this  possession  was  not 
satisfactorily  explained,  raises  no  in- 
ference that  the  accused  was  the 
thief.  11  App.  384  (1)  (75  S.  E.  443). 
Possession  of  stolen  goods  will  have 
more  or  less  weight  according  to  the 
recency  of  the  possession  and  the  ex- 
planation given.  106/371  (32  S.  E. 
335).  Sayings  of  accused  during  pos- 
session as  to  ownership  of  animal  al- 
leged to  have  been  stolen,  held  admis- 
sible. 28/254,  256;  and  see  34/208; 
80/255  (3)  (4  S.  E.  912).  In  account- 
ing for  possession  of  goods  stolen, 
prisoner,  after  showing  they  were  pur- 
chased by  agent  in  his  absence,  may 
show  what  was  said  to  agent  by  seller 
in  respect  to  ownership.  55/296  (2). 
Any  statement  made  by  accused  con- 
temporaneously with  or  when  first  re- 
quired by  circumstances  to  account 
for  possession  of  goods  alleged  to 
have  been  recently  stolen  is  admissi- 
ble. 126/586  (55  S.  E.  496).  Posses- 
sion explained,  and  no  other  evidence, 


no  conviction.  135/268  (54  S.  E.  166). 
Only  evidence  against  prisoner,  that 
he  was  seen  to  pass  house  several 
hours  before  crime  committed  and 
that  goods  in  his  possession  several 
months  afterwards,  sufficiently  an- 
swered by  proof  of  good  character 
and  unimpeached  testimony  that 
goods  left  with  him  in  pawn.  56/28. 
Where,  about  six  weeks  after  bur- 
glary, goods  were  found  in  possession 
of  defendants,  and  they  denied  the 
theft,  and  gave  contradictory  accounts 
of  how  they  got  the  goods,  and 
showed  reluctance  to  have  the  mat- 
ter investigated,  not  error  to  charge 
that  if  jury  were  satisfied  that  bur- 
glary was  committed  and  the  stolen 
goods  were  found  in  the  room  of  de- 
fendants, this  would  be  presumptive 
evidence  of  guilt,  unless  explained; 
and  that  any  explanatory  statement 
made  must  be  duly  considered,  and 
might  relieve  the  suspicious  appear- 
ance. 71/864  (1).  Where  defendant 
was  found  in  possession  of  some  of 
tools  taken  from  the  house  and  failed 
to  show  satisfactorily  how  he  came 
into  possession  of  them,  fact  that 
other  tools  were  found  with  his  fel- 
low-lodger, who,  upon  being  accused 
of  the  burglary,  ran  away,  does  not 
acquit  defendant  of  participating  in 
the  crime.  77/762  (b).  The  meat  al- 
leged to  be  stolen  being  in  a  sack, 
and  the  prisoner  having  in  the  same 
room  a  sack  of  his  own  with  meat  in 
it,  what  he  said  to  a  neighbor  soon 
after  arriving  at  home,  tending  to 
show  that  he  had  taken  up  and 
brought  away  the  wrong  sack  by  mis- 
take, was  admissible.  80/255  (3)  (4 
S.  E.  912).  Where  there  was  no  doubt 
that  house  was  broken  open  and  that 
gun  and  pistol  found  in  defendant's 
possession  were  stolen  when  the 
house  was  broken  open,  and  the  de- 
fendant's explanation  was  unsatisfac- 
tory, these  facts,  with  others,  au- 
thorized conviction.  82/62  (9  S.  E. 
424).  Proof  here  to  explain  posses- 
sion should  have  been  admitted. 
95/459  (22  S.  E.  281).  Unexplained 
possession  does  not  of  itself  authorize 
conviction,  but  is  circumstance  for 
jury  to  consider.  85/157,  158  (2)  (11 
S.  E.  607);  86/257,  261  (12  S.  E.  409). 
Bag  in  which  money  was  taken  from 
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safe,  though  of  little  value,  is  prop- 
erty to  which  rule  with  reference  to 
accounting  for  possession  of  stolen 
goods  applies.  91/277  (2)  (18  S.  E. 
154).  Presumption  arising  from  re- 
cent possession  of  stolen  goods  being 
fully  rebutted  by  uncontradicted  tes- 
timony of  owner  of  the  property  that 
he  authorized  defendant's  possession, 
and  corpus  delicti  not  having  been 
proved,  refusal  of  new  trial  was  error. 
3  App.  342  (59  S.  E.  835).  Where  de- 
fendant offers  explanation  of  posses- 
sion of  goods,  which,  if  true,  is  con- 
sistent with  innocence,  judge  should 
charge  as  to  evidentiary  value  of  pos- 
session, even  in  absence  of  request.  5 
App.  300  (63  S.  E.  26).  Whether  de- 
fendant's explanation  of  possession 
was  consistent  with  his  innocence, 
and  satisfactory,  was  matter  ex- 
clusively for  jury,  p  App.  235  (3) 
(70  S.  E.  968),  578  (3)  (71  S.  E. 
875).  Possession  of  money  was  suf- 
ficiently explained  by  defendant  in 
this  case  to  rebut  inference  of  guilt 
of  larceny  arising  from  such  posses- 
sion. 11  App.  844  (76  S.  E.  599). 
While  conduct  and  statements  made 
by  accused  upon  discovery  of  stolen 
property  in  his  possession  tended  to 
negative  criminal  intent,  this  was 
solely  question  for  jury,  and  verdict 
of  guilty  not  set  aside.  12  App.  813 
(78  S.  E.  474).  Presumption  arising 
from  recent  possession  overcome  by 
uncontradicted  evidence  that  one 
other  than  accused  was  the  thief.  12 
App.  550  (77  S.  E.  891).  Fact  that 
defendant  was  seen  day  after  mule 
stolen  in  possession  of  the  stolen 
property,  together  with  other  evi- 
dence, sufficient  to  convict.  34/262, 
268.  Possession  of  goods  stolen  from 
the  burnt  house,  not  proof  of  arson, 
but  is  a  circumstance  to  be  considered. 
48/117  (4).  Possession  of  the  stolen 
goods  day  after  burglary,  with  other 
facts  in  evidence,  held  sufficient  to 
convict.  55/324;  74/802  (4).  Fact 
that  burglary  was  committed  and  that 
the  money  was  found  next  day  in 
possession  of  defendant,  described  by 
the  owner  before  he  saw  it  and  rec- 
ognized by  him,  together  with  admis- 
sion of  defendant,  without  explana- 
tion, that  money  belonged  to  owner, 
sufficient     to     convict     of     burglary. 


58/78  (5).  Possession  of  missing 
goods  on  Sunday  after  burglary  Fri- 
day night  before,  with  clear  proof  that 
goods  were  taken  from  the  store 
when  broken  and  entered,  and  with 
no  explanation  of  possession  by  de- 
fendant, when  arrested,  and  no  proof 
of  good  character,  sufficient  evidence 
of  guilt  of  burglary.  59/457  (2). 
Where  it  appeared  that  owner  of 
store  left  defendant  and  two  others  on 
store  piazza;  that  he  unsuccessfully 
tried  to  get  them  to  go  away;  that  an 
hour  or  two  later  he  found  store  broken 
open  and  goods  stolen;  that  he  caused 
them  to  be  followed;  and  that  they 
were  found  seven  or  eight  miles 
away  with  the  goods  in  their  posses- 
sion, conviction  was  authorized. 
73/799  (1).  Evidence  as  to  possession 
of  goods  from  house  burglarized,  to- 
gether with  evidence  as  to  a  confes- 
sion, held  sufficient  to  convict.  86/804, 
805  (13  S.  E.  16).  Where  three  de- 
fendants indicted,  and  one  pleaded 
guilty  and  said  other  two  took  no  part 
in  crime,  conviction  of  other  two  au- 
thorized by  facts  that  they  had  pos- 
session of  part  of  goods  and  were  in- 
timate with  other  defendant.  89/366 
(15  S.  E.  477).  Goods  similar  to  those 
delivered  to  unidentified  person  upon 
forged  order,  found  in  possession  of 
accused,  not  sufficient  to  prove  ac- 
cused wrote  the  order.  109/496  (34 
S.  E.  1021).  Recent  possession  of 
stolen  property  coupled  with  false 
statement  as  to  person  from  whom 
same  received,  makes  prima  facie  case 
of  larceny.  119/425  (46  S.  E.  637). 
Evidence  in  burglary  case  warranted 
charge  on  possession  of  stolen  goods 
as  evidence  of  burglary.  11  App.  417 
(2)  (75  S.  E.  491).  Evidence  of  pos- 
session, of  goods  held  insufficient  to 
warrant  conviction  for  breaking  and 
entering  railroad  car.  11  App.  723  (75 
S.  E.  1135).  In  prosecution  for  bur- 
glary, loss  of  articles  other  than  those 
described,  if  such  articles  be  found  in 
recent  possession  of  defendant,  may 
be  proved  as  circumstance  tending  to 
disclose  identity  of  the  burglar.  5 
App.  430  (63  S.  E.  534).  Where  there 
was  ample  evidence  of  larceny  from 
the  house  and  direct  proof  that  re- 
cently thereafter  goods  were  found  in 
possession     of    defendant,    who    made 
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no  attempt  to  explain  his  possession, 
verdict  demanded.  121/169  (2)  (48  S. 
E.  903).  Certain  articles  of  jewelry 
which  disappeared  from  the  building 
as  the  result  of  the  burglary,  having 
been  found  in  the  prisoner's  house, 
evidence  showing  whether  he  was 
married  or  unmarried  was  not  irrel- 
evant on  his  trial.  62/174  (1).  Where 
one  accused  of  larceny  is  shown  to 
have  been  in  possession  of  the  stolen 
goods,  State  may  prove  that  at  the 
place  where,  and  the  time  when,  the 
stolen  goods  were  found,  there  were 
found  numerous  other  articles  of  the 
same  kind  which  had  likewise  been 
stolen  (one  dissenting).  10  App.  795 
(2)  (74  S.  E.  304);  see  §  1019,  catch- 
word Independent  crime.  Possession 
of  goods  as  corroboration  of  testi- 
mony of  accomplice:  See  §  1017, 
catchword  Possession. 

Profane  language,  where  one  indicted 
for  use  of,  to  female,  proof  that  soon 
after  alleged  profanity,  she  testified  to 
defendant's  good  character  and  friend- 
ship for  her,  admissible.  7  App.  559 
(1)   (67  S.  E.  218). 

Rape,  circumstances  negativing  claim 
that  offense  was.  12  App.  562  (2)  (77 
S.  E.  892).  Proof  that  negro  charged 
with  assault  to  rape  quietly  spent 
night  and  part  of  next  day  after  the 
alleged  crime  in  a  house  on  the  farm 
of  the  woman's  husband,  without  ex- 
hibiting symptoms  of  fear  or  excite- 
ment, and  that  he  openly  acted  in 
manner  to  indicate  no  consciousness 
of  guilt,  is  admissible.  11  App.  612  (3) 
(76  S.  E.  393);  see  11  App.  665,  689 
(76  S.  E.  397).     See  notes  to  §  93. 

Robbery,  circumstantial  evidence  held 
sufficient  to  authorize  conviction  for. 
83/793  (JO  S.  E.  1104).  See  notes  to 
§  148. 

Settle  larceny  case,  anxiety  of  defendant 
to,  with  other  circumstances,  were 
consistent  with  his  innocence.    26/633. 

Stabbing,  evidence  held  sufficient  to  au- 
thorize conviction  for.  86/123  (12  S. 
E.  266).     See  §  114  and  notes. 

Suspicion  of  guilt  not  authorise  convic- 
tion. 50/513,  514;  57/482  (1);  86/355  (12 
S.  E.  943);  10  App.  77  (72  S.  E.  526); 
12  App.  615  (77  S.  E.  1132);  11  App. 
797  (76  S.  E.  167);  85/535  (11  S.  E. 
859).  Circumstantial  evidence  on  trial 
for  murder,   while  it  raised  suspicion 


of   guilt,    was    insufficient   to   exclude 
every     other     reasonable     hypothesis, 
and  it  was  error  to  refuse  new  trial. 
113/721    (39    S.    E.   487).     Where   cir- 
cumstances  proved   give   rise   to   sus- 
picion of  guilt,  but  are  too  weak  to 
prove  guilt  or  to  exclude  reasonable 
hypothesis     of    innocence,    conviction 
unwarranted.      7    App.    200    (66   S.    E. 
382);   see   7   App.   607   (67   S.   E.   685). 
See  Conjecture. 
Tracks:     Evidence  showing  that  tracks 
resembled     those    usually    made    by 
prisoner,    without    any    evidence    that 
the  tracks  found  were  recent,  or  that 
prisoner    had    unusual    track,    insuffi- 
cient.     53/253    (2).      Evidence    being 
purely  circumstantial,  consisting  prin- 
cipally   of    similarity    between    tracks 
found   near   scene   of  the  arson,   new 
trial      should      have      been      granted. 
57/482.     That  tracks  corresponding  to 
prisoner's  were  traced  from  house  in 
which  larceny  was  committed  during 
the  fire,  to  place  where  some  of  the 
stolen  property  was  left  by  the  thief, 
admissible  on  prisoner's  trial  for  ar- 
son, the  two  buildings  being  on  the 
same  premises,  though  similar  tracks 
were     not     discovered     between     the 
buildings    or    about    that    which    was 
burned.     63/395  (3).    Testimony  as  to 
measurement      of      track      admissible 
without  producing  the  measure  itself. 
65/756    (9).     Where   evidence   showed 
that  stolen   cotton   was   traced  to  vi- 
cinity   of    defendant's    residence,    and 
hidden   near  by;  that  the  wagon  and 
human  tracks  which  led  to  where  the 
cotton  was,  led  also  from  there  to  de- 
fendant's house;  that  one  of  the  foot- 
prints   corresponded    with    his    tracks, 
which  had  some  marked  peculiarities, 
and     the     impressions     made    by    the 
wheels  of  the  wagon  strongly  resem- 
bled those  made  by  the  wheels  of  one 
of   the   wagons   found   where   the   de- 
fendant lived;  and  that  no  other  per- 
son dwelling  there  had  so  large  and 
peculiar  foot  as  he,  and  where  defend- 
ant failed  to  explain  these  facts,  con- 
viction   was    warranted.      74/393,    394 
(3).       Evidence     that    tracks    leading 
from   house   burglarized   to   house    of 
accused  were  his  tracks,  together  with 
evidence  as  to  recent  unexplained  pos- 
session of  the  stolen  goods  by  sister 
of  accused,  in  his  house,  sufficient  to 
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convict.  84/269  (10  S.  E.  742);  see 
56/686.  Evidence  of  tracks,  with 
other  evidence,  held  sufficient  to  con- 
vict of  burglary.  92/461  (17  S.  E. 
619);  91/188  (17  S.  E.  68).  Evidence 
as  to  mule  tracks,  with  other  evi- 
dence, held  sufficient  to  convict  of 
burglary.  91/186  (16  S.  E.  985). 
Where  one  accused  of  burglary  vol- 
untarily made  track  before  jury,  in 
box  of  sand,  this  evidence,  with  other 
slight  evidence,  was  sufficient  to  con- 
vict. 80/269,  270  (7  S.  E.  222).  That 
tracks  found  near  scene  of  crime  cor- 
responded in  minute  particulars  with 
those  of  accused,  not  sufficient  alone 
to  warrant  conviction.  110/293  (35  S. 
E.  117);  7  App.  812  (68  S.  E.  334). 
Tracks  corresponding  with  tracks  of 
defendant  and  others  corresponding 
with  those  of  defendant's  horse,  ad- 
missible, but  usually  not  sufficient  to 
convict,  unless  peculiar.  9  App.  299 
(3)  (70  S.  E.  1114).  Correspondence 
of  tracks  made  by  accused  with  those 
found  on  premises,  and  fact  that 
those  found  led  to  house  of  accused 
and  that  accused  had  "unpleasantness" 
with  victim  of  crime,  not  sufficient. 
123/278  (51  S.  E.  344).  Where  defend- 
ant's tracks  were  positively  identified 


by  the  prosecutor,  and  where  it  was 
shown  that  when  defendant  saw  that 
his  tracks  were  being  measured  on  the 
morning  after  the  crime  he  went  to 
his  home,  changed  his  shoes,  and  re- 
turned, these  and  other  circumstances 
authorized  conviction.  11  App.  367 
(2)  (75  S.  E.  266).  Testimony  as  to 
tracks,  with  other  circumstances,  held 
sufficient  to  warrant  conviction  of  de- 
fendant for  assault  with  intent  to 
murder.  10  App.  831,  834  (74  S.  E. 
553);  12  App.  810  (78  S.  E.  477),  811 
(78  S.  E.  473).     See  Identification. 

Vagrancv,  indictment  for,  was  not  sup- 
ported by  the  circumstantial  evidence 
offered.     5  App.  494  (63  S.  E.  530). 

Venue  proved  by  circumstantial  evi- 
dence: See  §  29,  catchword  Evi- 
dence. 

Verdict  should  stand  where  evidence 
circumstantial  and  not  plainly  insuffi- 
cient. 59/738  (6);  63/90.  New  trial 
granted  when  State  relies  upon  cir- 
cumstantial evidence  which  does  not 
exclude  every  hypothesis  except  ac- 
cused's guilt.  118/66  (1)  (44  S.  E. 
803). 

Voice  as  means  of  identification:  See 
Identification. 


§  1011.  (§  985.)  Positive  and  negative  testimony.  The  existence  of 
a  fact  testified  to  by  one  positive  witness  is  rather  to  be  believed  than  that 
such  fact  did  not  exist  because  many  witnesses  who  had  the  same  opportunity 
of  observation  swear  that  they,  did  not  see  or  know  of  its  having  transpired. 

27   Ga.  649. 


See  §  5751,  Civil  Code,  and  notes. 
Applied.     12/213   (2);  36/285. 

Affirm  facts  sought  to  be  established, 
negative  testimony  offered  to,  be- 
comes positive.  36/280  (3),  285; 
42/473,  481. 

Charge  of  this  section  authorized  where 
positive  and  negative  testimony  in- 
troduced. 116/522  (1)  (42  S.  E.  773); 
12  App.  643  (2)  (77  S.  E.  1130). 
Where  all  the  testimony  is  positive, 
it  is  erroneous  to  instruct  upon  com- 
parative weight  of  positive  and  nega- 
tive testimony.  5  App.^  56  (62  S.  E. 
665).  This  section  should  not  be 
given  in  charge  except  in  very  clear 
case  for  its  application.  4  App.  143 
(4-d)  (60  S.  E.  1028);  3  App.  453,  454 
(60  S.  E.  116);  1  App.  684,  686  (58  S. 


E.  271).  Failure  to  charge  this  sec- 
tion in  absence  of  request,  not  error. 
134/264  (3)  (67  S.  E.  816).  While 
the  fact  that  positive  testimony  af- 
firmatory,  and  positive  testimony  con- 
tradictory thereof,  has  been  intro- 
duced, would,  without  more,  render 
improper  charge  on  positive  and 
negative  testimony,  still  if  negative 
testimony  was  introduced  in  the  case, 
a  proper  charge  on  the  subject  would 
not  be  erroneous.  1  App.  684  (2)  (58 
S.  E.  271);  see  3  App.  453  (1)  (60  S. 
E.  116).  Jury  should  have  been  in- 
structed that  rule  as  to  positive  and 
negative  testimony  does  not  apply 
when  one  of  two  persons,  having 
equal  facilities  for  seeing  and  hear- 
ing a  thing,   swears  that  it  occurred 
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and  the  other  that  it  did  not  occur. 
3  App.  353  (2)  (60  S.  E.  4);  see  1 
App.  684  (4)  (58  S.  E.  271);  123/575, 
576  (2)  (51  S.  E.  588).  Part  of  wit- 
ness* testimony  positive  and  part 
negative,  conflicting  witness  having 
testified  positively,  held  not  error  to 
charge  rule  as  to  positive  and  nega- 
tive testimony.  79/77S  (3)  (4  S.  E. 
871).  Rule  announced  in  this  section 
is  so  inaptly  stated  that  to  instruct 
the  jury  in  the  language  thereof  is 
ordinarily  error.  1  App.  687  (1)  (57 
S.  E.  1079).  Charge  of  this  section 
was  inapplicable  to  facts  of  this  case 
and    was   calculated   to   mislead   jury. 

2  App.  398  (3)  (58  S.  E.  673).  See 
Credibility. 

Circumstances  may  outweigh  positive 
testimony.  42/473  (1);  see  3  App. 
453   (2)    (60  S.  E.   116). 

Conflict  existing  in  positive  testimony, 
one  witness  swearing  positively  that 
certain  thing  happened,  another  that 
it  did  not,  this  section  not  applica- 
ble. 1  App.  684  (1)  (58  S.  E.  271); 
see    1   App.   687    (2)    (57   S.    E.    1079); 

3  App.  453  (1)  (60  S.  E.  116).  The 
rule  of  this  section  does  not  apply 
where  two  witnesses  directly  contra- 
dict each  other  as  to  something 
which,  if  it  had  existed  or  occurred, 
would  necessarily  have  been  known 
to  both  of  them.  1  App.  687  (2)  (57 
S.  E.  1079).  Where  two  persons  have 
equal  facilities  for  seeing  or  hearing 
a  thing  and  one  swears  that  it  oc- 
curred and  the  other  that  it  did  not, 
the  testimony  of  neither  is  negative. 

4  App.  761  (2)  (62  S.  E.  466).  Where 
State's  witnesses  testified  that  de- 
fendant drew  a  pistol  from  his  pocket 
and  had  it  in  his  hand  during  a  diffi- 
culty, and  the  defendant's  witnesses, 
in  whose  presence  and  sight  also 
the  transaction  occurred,  testified 
they  did  not  see  him  draw  or  have  a 
pistol,  error  to  charge  that,  if  jury 
find  some  witnesses  were  present  and 
had  opportunity  to  know  the  facts 
and  there  was  another  class  of  wit- 
nesses who  said  they  did  not  know, 
the  law  requires  the  jury  to  believe 
the  positive  testimony;  that  positive 
testimony  is  that  of  witnesses  who 
know  the  facts;  and  that  negative 
testimony  is  that  where  the  wit- 
nesses do  not  know  the  facts  or  did 


not  see  the  transaction.  4  App.  843 
(62  S.  E.  539);  see  4  App.  761  (3)  (62 
S.  E.  466). 

Credibility  of  witnesses  to  be  consid- 
ered in  determining  probative  value 
of  positive  and  negative  testimony, 
and  judge  should  so  instruct  jury. 
68/688  (8);  100/260,  263  (28  S.  E.  25); 
120/490  (2)  (48  S.  E.  198),  510  (48 
S.  E.  198);  122/740  (5)  (50  S.  E.  946); 
125/133  (8)  (53  S.  E.  1027);  1  App. 
684  (3)  (58  S.  E.  271),  687  (57  S.  E. 
1079);  2  App.  124  (58  S.  E.  385),  398 
(3)  (58  S.  E.  673);  3  App.  453  (1)  (60 
S.  E.  116);  5  App.  56  (62  S.  E.  665); 
136/799  (5)  (72  S.  E.  246);  132/64 
(6)  (63  S.  E.  784);  9  App.  365  (71  S. 
E.  500). 

Definition:  Distinction  between  posi- 
tive and  negative  testimony  may  be 
illustrated  thus:  It  is  positive  to  say 
that  a  thing  did  or  did  not  happen; 
it  is  negative  to  say  that  witness  did 
not  see  or  know  of  an  event  having 
transpired.  67/633  (4).  Testimony 
that  witness  was  present  and  had  as 
good  opportunity  to  see  the  transac- 
tion as  others  present,  and  that  no 
such  transaction  took  place,  because 
he  did  not  see  it,  when  he  would  have 
seen  it  if  it  had  taken  place,  is  posi- 
tive testimony.  Testimony  that  the 
witness  was  present  and  did  not  see 
the  transaction  is  merely  negative.  12 
App.  643   (77  S.  E.   1130). 

Jury  not  bound  to  give  more  weight  to 
positive  testimony;  question  affirmed 
by  positive  and  denied  by  negative 
testimony  is  issuable  and  not'  to  be 
determined  by  court  as  matter  of 
law.  6  App.  47  (64  S.  E.  282);  4  App. 
761  (1)  (62  S.  E.  466);  5  App.  56  (62 
S.  E.  665). 

Opportunity:  Charge  that  positive  evi- 
dence is  rather  to  be  believed  than 
negative  evidence  where  witnesses  of 
equal  credibility,  and  that  witness  who 
testifies  positively  to  occurrence  of  a 
fact  is  rather  to  be  believed  than 
many  witnesses  who  testify  that  they 
did  not  see  it,  provided  they  are  of 
equal  credibility  and  provided  further 
that  they  all  have  equal  opportunity 
for  knowing  the  facts,  was  not  sub- 
ject to  objection  that  jury  was  likely 
to  understand  therefrom  that  the  wit- 
ness swearing  positively  was  not 
rather   to   be   believed   than   the   wit- 
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nesses  swearing  negatively  if  the 
former  had  better  opportunity  than 
the  latter  for  knowing  the  facts  about 
which  the  testimony  was  given. 
133/587  (2)   (66  S.  E.  792). 

Physicians  testifying,  en.ch  saying  that 
he  examined  for  wounds  of  head,  one 
saying  there  was  fracture  in  given 
position,  the  other  that  there  was 
none,  rule  as  to  comparative  value  of 
positive  and  negative  evidence  does 
not  apply.     79/37   (3   S.   E.  323). 

Rape,  discussion  of  rule  as  applied  on 
trial  for.     42/473  (1,  2). 

State,   where    evidence   for,   is    wholly 


negative,  and  evidence  for  defendant 
positive  and  unimpeached  and  clearly 
establishes  innocence,  verdict  of 
guilty  contrary  to  law.  1  App.  519 
(1)  (57  S.  E.  1063). 
Time:  Where  one  witness  swears  that 
fact  transpired  at  given  place,  as  wit- 
ness supposed,  between  hours  of  eight 
and  ten  o'clock,  A.  M.,  and  another 
swears  he  was  in  neighborhood  be- 
tween seven  o'clock,  A.  M.  and  two 
n'clock,  P.  M.  and  saw  nothing  of 
it.  inconsistency  reconciled  by  sup- 
posing that  one  or  both  mistaken  as 
to  exact  time.    14/55  (10). 


§  1012.  (§  986.)  Amount  of  mental  conviction.  Moral  and  reason- 
able certainty  is  all  that  can  be  expected  in  legal  investigation.  In  all  civil 
cases  the  preponderance  of  testimony  is  considered  sufficient  to  produce  men- 
tal conviction.  In  criminal  cases  a  greater  strength  of  mental  conviction  is 
held  necessary  to  justify  a  verdict  of  guilty. 


See   §   1013   and  notes,  and   §$   5730, 

5731,  5732,  Civil  Code,  and  notes. 
Cited.  71/260,  263. 
Charge:  Law  of  reasonable  doubt 
properly  charged,  failure  to  charge 
this  section,  not  error.  98/127  (2) 
(26  S.  E.  475).  Correct  instruction 
as  to  degree  of  certainty  requisite  to 
conviction,  not  open  to  criticism  be- 
cause court  did  not  include  therein 
exposition  of  law  as  to  source  from 
which  such  certainty  can  alone  arise. 
126/571  (6)  (55  S.  E.  502).  It  is  bet- 
ter practice  in  criminal  case  not  to 
charge  law  as  to  preponderance  of 
evidence.  125/302  (3)  (54  S.  E.  108); 
131/806  (2)  (63  S.  E.  347).  But  it  is 
not  cause  for  new  trial  that  judge 
gives  in  charge  this  section  and  section 
1013,  though  this  section  states  that 
preponderance  is  sufficient  in  civil 
cases.  124/698  (3)  (52  S.  E.  649); 
131/806  (2)  (63  S.  E.  347).  While  in- 
struction in  language  of  this  section 
may  be  inapplicable,  it  certainly  could 
not  be  harmful  to  defendant  to  cau- 
tion jury  that  greater  strength  of 
mental  conviction  was  required  to 
justify  verdict  of  guilty  than  would 
be  necessary  to  find  verdict  in  civil 
case.  7  App.  726,  727  (67  S.  E.  1051). 
Where  court  charged  law  of  prepon- 
derance of  evidence  by  way  of  illus- 
tration, and  almost  immediately  after- 
wards gave  the  correct  rule  for  crim- 


inal cases,  no  harm  could  have  resulted 
to  defendant.  128/17  (5)  (57  S.  E. 
83).  Where  issue  depends  on 
weight  to  be  given  conflicting  evi- 
dence, it  is  error  to  charge  the  law 
of  preponderance  of  evidence.  2  App. 
398  (1,  2)  (58  S.  E.  673).  It  is  ordi- 
narily inapt  to  charge  in  criminal 
case  the  provisions  of  section  5732  of 
the  Civil  Code,  in  regard  to  what 
may  be  considered  by  the  jury  in  de- 
termining where  the  preponderance  of 
evidence  lies.  But  so  doing  is  not 
cause  for  reversal  if  instruction  ap- 
pears to  be  harmless.  132/64  (8)  (63 
S.  E.  784);  135/351  (5)  (69  S.  E.  537); 
138/826  (5,  6),  833  (76  S.  E.  353); 
121/136  (1)  (48  S.  E.  942);  122/740 
(5)  (50  S.  E.  946).  Failure  to  charge 
this  section  and  section  1013,  in  ab- 
sence of  request,  not  necessarily  er- 
roneous, especially  where  jury  are 
told  if  they  have  reasonable  doubt  of 
guilt  it  would  be  their  duty  to  acquit. 
7  App.  1   (2)    (66  S.  E.  22). 

Circumstantial  evidence,  application  of 
the  section  in  case  of.  136/600,  613 
(71  S.  E.  1038). 

Historical:  This  section  was  codtfed 
from  the  decision  rendered  in  the 
case  of  John  v.  State,  33/258.  136/600, 
613  (71  S.  E.  1038). 

Moral  and  reasonable  certainty  all  that 
is  required.  64/349;  6/276  (6);  63/169 
(15);   73/107;   58/79    (3).     Moral   and 


Digitized  by 


Google 


5  1013 


CALL  OF  THE  DOCKET  TO  SENTENCE. 


622 


Evidence. 


reasonable  certainty  discussed  and 
distinguished  from  absolute  cer- 
tainty. 102/387,  390,  397  (30  S.  E. 
845).  The  phrases,  "to  a  moral  and 
reasonable  certainty,"  and,  "beyond  a 
reasonable  doubt,"  as  applied  to  the 
quality  of  proof,  are  identical  in  mean- 
ing. 6  App.  211  (64  S.  E.  670);  see 
11- App.  846  (3)  (76  S.  E.  596).  Rea- 
sonable and  moral  certainty  may  be 
said  to  be  that  degree  of  probability 


which  exists  with  such  strength  as  to 
justify  human  action  upon  it.  6  App. 
211  (64  S.  E.  670).  The  expressions, 
"reasonable  and  moral  certainty,"  and 
"to  the  exclusion  of  a  reasonable  hy- 
pothesis," are  logically  the  equiva- 
lent of  "beyond  a  reasonable  doubt," 
but  are  not  so  easily  understood  by 
the  ordinary  juror.  10  App.  802  (74 
S.  E.  428);  see  10  App.  840  (3)  (74 
S.  E.  447). 


§  1013.  (§  987.)  When  testimony  warrants  a  conviction.  Whether 
dependent  upon  positive  or  circumstantial  evidence,  the  true  question  in  crim- 
inal cases  is,  not  whether  it  be  possible  that  the  conclusion  at  which  the  tes- 
timony points  may  be  false,  but  whether  there  is  sufficient  testimony  to  satisfy 
the  mind  and  conscience  beyond  a  reasonable  doubt. 

33   Ga.  257. 


See  §  1012  and  notes,  and  §§  5730, 
5731,  5732,  Civil  Code,  and  notes. 

Admitted,  where  homicide  was,  and 
question  was  as  to  grade  or  whether 
justifiable,  error  to  charge  "that  a 
reasonable  doubt  was  when  it  was 
doubtful  whether  homicide  had  been 
committed,  and  if  committed,  whether 
accused  was  slayer."     10/101    (2). 

Alibi:  See  §  1018,  catchword  Reason- 
able doubt. 

Any  doubt,  reasonable  doubt  is  not  the 
equivalent  of.  84/250  (4)  (10  S.  E. 
626) ;  133/264  (1-a)  (65  S.  E.  426) ;  see 
47/525  (5).  Rule  is  not  that  there 
must  be  no  doubt;  sufficient  that 
guilt  be  proved,  whether  by  positive 
or  other  testimony,  beyond  reason- 
able doubt.     57/102   (4). 

Burden  of  proof,  law  of  reasonable 
doubt  should  not  be  so  stated  in 
charge  as  to  put  upon  prisoner. 
110/331  (1)  (35  S.  E.  651).  When- 
ever evidence  takes  such  a  turn  as  to 
throw  upon  defendant  burden  of  ex- 
plaining some  fact  or  of  justifying 
conduct,  he  does  not  have  to  carry 
the  burden  by  making  proof  beyond 
reasonable  doubt;  sufficient  if,  under 
his  proof,  taken  in  connection  with 
other  evidence  in  the  case,  there  is 
reasonable  doubt  as  to  his  guilt.  6 
App.  541  (65  S.  E.  353),  782  (2)  (65 
•S.  E.  842).  Charge  that  jury  should 
acquit,  if,  on  consideration  of  entire 
case,  they  have  reasonable  doubt  of 
guilt,  sufficiently  informs  jury  that 
burden     on     State     to     prove      guilt. 


129/419  (4)  (59  S.  E.  246).  Charge 
that,  if  jury  are  satisfied  by  prepon- 
derance of  evidence  that  defendant  in 
murder  case  acted  in  self-defense  or 
was  otherwise  justified  they  should 
acquit  him,  was  error.  Error  not 
cured  by  adding  in  the  alternative  the 
law  of  reasonable  doubt.  12  App.  337 
(2)  (77  S.  E.  189);  see  138/826  (5,  6) 
(76  S.  E.  353).  Error  to  charge  to 
effect  that  burden  was  on  accused  to 
establish  defense  of  justifiable  homi- 
cide to  satisfaction  of  jury  and  be- 
yond reasonable  doubt.     12  App.  526 

(1)  (77  S.  E.  655). 

Cause  of  doubt,  immaterial,  if  it  be  rea- 
sonable.    30/869   (2). 

Character:  In  cases  of  doubt,  good 
character  should  preponderate  in 
favor  of  innocence,  especially  where 
life  involved;  but  where  charge  posi- 
tively proved  it  cannot  avail.  19/102 
(4);  see  66/310  (4);  76/552  (9);  88/91 
(11 J  (13  S.  E.  959);  59/784  (6).  Evi- 
dence of  good  character  alone  may 
generate  reasonable  doubt.  81/589 
(8  S.  E.  450);  83/575  (1)  (10  S.  E. 
234);  99/210  (2)  (25  S.  E.  268);  107/683 
(4)  (33  S.  E.  673);  117/32  (3)  (43  S. 
E.  460);  120/504,  507  (4)  (48  S.  E. 
167);  124/822  (1)  (53  S.  E.  316); 
125/791  (2)   (54  S.  E.  694);  6  App.  353 

(2)  (64  S.  E.  1001);  102/803,  805  (30 
S.  E.  263);  11  App.  612  (2)  (76  S.  E. 
393);  123/575,  576,  577  (51  S.  E.  588). 
Evidence  implicating  accused  being 
rather  weak  and  wholly  circumstan- 
tial,   his    good    character    might    well 
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have  been  treated  by  jury  as  an  an- 
swer to  it.  92/461  (17  S.  E.  619). 
When  evidence  warrants,  court  may 
properly  state  weight  jury  authorized 
to  give  to  proof  of  character,  but 
failure  to  do  so,  without  request,  is 
not  reversible  error.  6  App.  353  (2) 
(64  S.  E.  1001).  Request  to  charge 
that  good  reputation  will  compel  ac- 
quittal in  doubtful  case,  properly  re- 
fused. 6  App.  354  (3)  (64  S.  E.  1105). 
Charge  that  evidence  of  good  char- 
acter be  considered  with  other  evi- 
dence not  erroneous  in  failing  to 
state  that  good  character  alone  might 
be  sufficient  to  generate  reasonable 
doubt.  9  App.  448  (1)  (71  S.  E.  498). 
Charge  in  following  language  not  er- 
ror: "There  has  been  proof  of  good 
character  of  defendant  submitted  in 
evidence.  You  consider  that  testi- 
mony along  with  the  other  testimony 
in  the  case  and  endeavor  to  arrive 
at  the  truth  of  the  transaction."  11 
App.  303  (1)  (75  S.  E.  144).  While 
instructions  on  subject  of  character 
were  erroneous,  because  judge  failed 
to  charge  that  proof  of  good  char- 
acter alone  may  be  sufficient  to  gen- 
erate doubt,  the  error  was  not  cause 
for  new  trial,  where  there  was  no 
such  evidence  of  good  character  as 
to  authorize  instruction  on  the  sub- 
ject at  all.  12  App.  561  (3)  (77  S. 
E.  878).  On  trial  of  one  charged 
with  receiving  stolen  goods,  char- 
acter of  defendant,  if  put  in  issue  by 
him,  is  entitled  to  be  considered  with 
all  the  evidence  as  tending  to  cast 
light  upon  guilt  or  innocence.  Where 
there  is  no  dispute  as  to  facts,  but 
question  is  one  of  inference  to  be 
drawn  from  the  facts,  charge  restrict- 
ing application  of  effect  of  good 
character  to  question  as  to  whether 
"the  evidence  is  all  false  or  the  wit- 
nesses mistaken,"  is  erroneous. 
124/822  (1)  (53  S.  E.  316).  On  evi- 
dence generally  as  to  character,  see 
§  1019  and  notes. 
Charge  on  this  and  preceding  section, 
failure  to  give,  in  absence  of  request, 
not  necessarily  erroneous.  7  App.  1 
(2)  (66  S.  E.  22).  Defense  resting 
largely  on  doctrine  of  reasonable 
doubt,  failure  to  charge  thereon  is  re- 
versible error,  though  request  pre- 
sented be  not  strictly   legal.     67/151. 


Request  to  charge  on  reasonable 
doubt,  though  otherwise  legal,  de- 
fective if  word  "reasonable"  be 
omitted  therefrom,  and  should  not 
be  given.  59/456  (1).  Failure  to 
charge  that  evidence  should  be  so 
conclusive  as  to  exclude  reasonable 
doubt,  held  reversible,  though  court's 
attention  not  called  to  such  omission. 
70/825  (1).  But  where  there  is  no 
doubt  of  guilt  and  no  request  made, 
failure  so  to  charge,  not  reversible 
error.  76/103.  Request  to  charge 
with  reference  to  doubt,  with  no 
qualification  as  to  its  being  reason- 
able, properly  refused.  87/526  (2)  (13 
S.  E.  556).  Court  not  bound  to 
charge  that  when  proof  in  favor  of 
accused  is  stronger  and  more  direct 
than  that  against  him,  there  is  room 
for  doubt  and  he  ought  not  to  be 
convicted.  Id.,  527  (4)  (13  S.  E.  556). 
In  every  case  court  should  charge 
that  guilt  must  be  proved  "beyond  a 
reasonable  doubt;"  and  unless  evi- 
dence demands  verdict,  failure  to  do 
so  is  reversible  error.  Not  sufficient 
to  use  expressions,  "to  the  exclusion 
of  any  other  reasonable  hypothesis 
save  the  guilt  of  the  defendant,"  and 
"establish  guilt  to  a  moral  and  rea- 
sonable certainty."  10  App.  802  (74 
S.  E.  428);  see  10  App.  840  (3)  (74 
S.  E.  447);  see  §  1012,  catchword 
Moral  and  reasonable  certainty.  Ex- 
planatory definitions  of  reasonable 
doubt  in  charge  not  to  be  com- 
mended, but  one  given  here  not  er- 
ror. 4  App.  143  (4-c)  (60  S.  E.  1028); 
see  7  App.  I  (2)  (66  S<  E.  22);  12 
App.  540,  545  (77  S.  E.  879).  The 
judge  has  the  right  to  make  plainer 
by  definition,  if  he  can,  the  phrase,  "a 
reasonable  doubt,"  and  it  is  not  er- 
ror to  inform  the  jury  that  the  term 
does  not  include  any  doubt  which  is 
capriciously  or  arbitrarily  created,  or 
which  may  not  arise  from  considera- 
tion of  the  evidence.  11  App.  52  (1) 
(74  S.  E.  702).  Charge  that  "reason- 
able doubt  is  such  as  an  upright  man 
might  entertain  in  an  honest  investi- 
gation after  truth,  from  the  evidence," 
not  error  against  accused.  47/525  (5). 
Full  charge  having  been  given  upon 
reasonable  doubt,  ciicumstantial  evi- 
dence, and  presumption  of  innocence, 
not  error  to  decline  to  add  upon  le- 
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quest  that  guilt  must  be  fully  proved 
and  that  jury  ought  not  to  convict 
until  plain  and  manifest  proof  of 
guilt.  Nor  was  it  error  to  decline  to 
add  that  if,  after  careful,  honest,  fair, 
and  impartial  examination  of  all  the 
evidence,  there  remained  a  reasona- 
ble doubt  of  guilt,  then  jury  should 
give  defendant  the  benefit  of  that 
doubt  and  acquit.  63/171  (22).  It  is 
not  error  to  refuse  requests  to  charge 
to  the  effect  that  each  and  every  ju- 
ror should  believe  for  himself  that 
the  accused  has  been  shown  to  be 
guilty  beyond  a  reasonable  doubt, 
before  he  agrees  to  a  verdict  of  guilty, 
and  that  if  any  member  of  the  jury 
has  such  a  reasonable  doubt  he 
should  not  agree  to  a  verdict  of 
guilty.  114/856  (5)  (40  S.  E.  1015); 
63/170  (20);  80/450  (3)  (5  S.  E.  782). 
Definition  of  reasonable  doubt  not 
necessary  in  charge.  103/53  (2)  (29 
S.  E.  491);  11  App.  756  (2)  (76  S.  E. 
73),  846  (2)  (76  S.  E.  596);  126/549 
(55  S.  E.  405);  12  App.  571,  572  (3) 
(77  S.  E.  893).  Not  error  to  charge 
as  follows:  "If  after  an  honest  and 
impartial  examination  your  minds 
are  wavering,  unsettled,  unsatisfied, 
that  is  the  doubt  of  the  law,  and  you 
should  acquit;  if  that  doubt  does  not 
exist,  you  should  convict."  63/601 
(8).  Charge  defining  and  explaining 
reasonable  doubt,  held  not  error. 
90/468  (2)  (17  S.  E.  100).  Charge 
that  jury  should  acquit  accused  if 
they  "determine  that  he  is  not  guilty 
beyond  a  reasonable  doubt,"  error. 
116/525  (2)  (42  S.  E.  745).  Defini- 
tion in  charge  containing  statement 
that  "the  proof  should  be  such  as  to 
control  and  decide  the  conduct  of 
men  in  the  highest  and  most  im- 
portant affairs  of  life"  was  not  erro- 
neous. 3  App.  336  V4),  340  (59  S.  E. 
823).  Definition  of  reasonable  doubt 
as  one  juror  could  give  a  reason  for 
having,  not  erroneous.  131/494  (4) 
(62  S.  E.  806);  130/406,  407  (60  S.  E. 
1063);  9  App.  835  (4)  (72  S.  E.  300). 
Charge  as  follows:  "The  real  ques- 
tion after  all  is  Aether  your  minds 
as  conscientious  jurors  are  satisfied 
beyond  a  reasonable  doubt  of  his 
guilt,"  held  not  error  when  consid- 
ered in  connection  with  its  context. 
133/427,   430    (66   S.   E.    159).     Charge 


in  the  following  language  not  error: 
"A  reasonable  doubt  is  just  what  the 
words  themselves  mean — a  reasonable 
doubt — a  doubt  that  grows  out  of  the 
testimony,  or  out  of  the  want  of  tes- 
timony." 8  App.  28,  29  (68  S.  E.  460). 
Charge  on  reasonable  doubt  in  this 
case,  taken  as  a  whole,  was  full  and 
fair  and  not  likely  to  mislead.  11 
App.  52  (1)  (74  S.  E.  702);  see  12 
App.  342  (4)  (77  S.  E.  214),  540,  545 
(77  S.  E.  879).  Charge  defining  rea- 
sonable doubt  as  follows:  "It  means 
the  doubt  of  a  reasonable  man  and 
juror  who  is  honestly  in  search  after 
the  truth  of  the  case,  and  which 
doubt  grows  out  of  evidence,  want 
of  evidence,  or  circumstances  in  the 
case,"  was  not  error.  11  App.  102 
(1)  (74  S.  E.  708).  Charge  that  de- 
fendant is  presumed  to  be  innocent 
and  that  burden  is  on  State  to  re- 
move this  legal  presumption  by  prov- 
ing guilt  beyond  a  reasonable 
doubt,  was  sufficiently  comprehensive. 
122/737  (2),  739  (50  S.  E.  931).  Where 
charge  fully  and  fairly  given  on  rea- 
sonable doubt,  court  need  not  repeat 
charge  on  that  subject  when  charging 
with  reference  to  some  particular  or 
specially  enumerated  fact  or  facts. 
125/299  (4)  (54  S.  E.  126);  128/27  (2) 
(57  S.  E.  101);  1  App.  136  (4)  (57  S. 
E.  937).  Charge  on  reasonable  doubt 
as  to  whole  case  being  sufficient,  un- 
necessary to  charge  thereon,  as  to  spe- 
cific propositions,  in  absence  of  written 
request.  132/64  (2)  (63  S.  E.  784) ;  and 
see  84/250  (10  S.  E.  626).  Doctrine 
of  reasonable  doubt  fully  and  fairly 
charged,  court  not  bound  to  charge  a 
request  that,  if  jury  have  reasonable 
doubt  as  to  existence  of  some  partic- 
ular fact  or  inference  therefrom,  they 
should  give  accused  benefit  of  the 
doubt.  90/786  (1)  (17  S.  E.  105); 
127/827  (2)  (56  S.  E.  1004);  123/138 
(6)  (51  S.  E.  322);  97/211  (l)  (22  S. 
E.  975);  92/453  (l)  (17  S.  E.  269). 
One  clear  enunciation  of  rule  as  to 
reasonable  doubt,  anywhere  in  charge, 
sufficient.  9  App.  500  (2)  (71  S.  E. 
766).  Reasonable  doubt  defined  as 
being  such  as  jurors  could  give  a  rea- 
son for  having,  not  error.  131/494 
(4)  (62  S.  E.  806).  Charge  on  rea- 
sonable doubt  on  whole  case  suffi- 
cient;   not    necessary    to     carve    case 
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into  different  propositions  and  apply 
rule  to  one  or  more  of  them  sever- 
ally. 84/250  (4)  (10  S.  E.  626);  83/44 
(1)  (9  S.  E.  945);  124/213  (2)  (52  S. 
E.  329);  126/95  (2)  (54  S.  E.  932),  564 
(3)  (55  S.  E.  491);  127/827  (1)  (56  S. 
E.  1004).  Failure  to  define  reasona- 
ble doubt  in  charge,  in  absence  of  re- 
quest, no  ground  for  new  trial.  132/571 

(3)  (64  S.  E.  656).  Though  general 
charge  given  on  reasonable  doubt, 
court  should  have  given  request  ap- 
plying the  doctrine  to  the  subject  of 
reasonable  fears.  71/129  (7);  but  see 
129/727  (4)  (59  S.  E.  774);  133/76  (2) 
(65  S.  E.  148).  Where  law  of  rea- 
sonable doubt  charged  fully,  not 
ground  for  reversal  that  court  re- 
fused to  charge  further  that,  if  jury 
had  reasonable  doubt  as  to  whether 
homicide  was  voluntary  or  acciden- 
tal, they  should  accept  theory  of  ac- 
cident and  acquit.  137/85  (l)  (72  S. 
E.  908).  Not  error  to  decline  to 
charge  that  "on  the  trial  of  a  person 
charged  with  crime,  the  manner  of 
proof  ought  to  be  more  clear  in  pro- 
portion as  the  crime  is  more  detesta- 
ble." 137/398  (9)  (73  S.  E.  368).  Ex- 
cerpt from  charge  not  containing  es- 
sential feature  of  the  law  not  held  to 
require  new  trial  where  general 
charge  preceding  and  following  ex- 
cerpt   states    rule    correctly.      137/523 

(4)  (73  S.  E.  826).  Charge  as  fol- 
lows: "If  a  man  is  compelled  to  do 
a  thing  that  he  ordinarily  would  not 
do,  the  evidence  and  circumstances 
must  convince  the  jury  that  the  man 
acted  through  fear,"  probably  placed 
too  heavy  a  burden  upon  the  accused; 
but  considered  in  light  of  whole 
charge,  error  not  sufficient  to  require 
grant  of  new  trial.  11  App.  98,  100 
(74  S.  E.  709).  Circumstantial  evi- 
dence only  produced,  judge  should 
charge  on  reasonable  doubt.  96/301 
(22  S.  E.  528). 

Circumstantial  evidence  alone,  fact  that 
case  depends  upon,  not  render  charge 
of  this  and  preceding  section  errone- 
ous. 136/600  (2)  (71  S.  E.  1038). 
Charge  given  on  circumstantial  evi- 
dence as  applicable  to  entire  case,  fail* 
ure  to  recharge  it  in  immediate  con- 
nection with  law  of  reasonable  doubt, 
not  cause  for  new  trial.     136/600  (3) 

6  Ga  Code— 40 


(71  S.  E.  1038);  see  95/456  (3)  (20 
S.  E.  270).  Charge  on  law  of  circum- 
stantial evidence  and  reasonable 
doubt,  held  not  error.  74/393  (1). 
Where  State  relied  for  conviction 
both  upon  circumstantial  evidence 
and  upon  direct  evidence  consisting 
of  an  alleged  confession,  and  where 
the  court  charged  in  the  language  of 
this  section,  such  charge  was  not 
rendered  erroneous  because  of  failure 
to  go  further  and  charge  the  law  of 
circumstantial  evidence.  125/296  (54 
S.  E.  127);  see  138/274  (2)  (75  S.  E. 
138).  Circumstantial  evidence  relied 
on  by  State  and  sufficiently  charged 
on,  not  error  to  charge  this  section. 
128/71  (1)  (57  S.  E.  84).  Law  of  rea- 
sonable doubt  correctly  charged,  not 
error  to  charge  that,  if  jury  believe 
that  the  circumstantial  evidence  is 
consistent  with  guilt  and  inconsistent 
with  innocence,  and  that  same  estab- 
lishes guilt  to  exclusion  of  every  other 
reasonable  hypothesis  except  guilt, 
they  would  be  authorized  to  find  the 
defendant  guilty.  138/23  (3)  (74  S. 
E.  691).  Direct  and  irrefragable  evi- 
dence need  not  always  be  pro- 
duced; sufficient,  whether  proof  posi- 
tive or  presumptive,  that  jury  sat- 
isfied of  guilt.  6/276  (7);  11/621.  It 
was  not  error  to  charge  that  it  does 
not  require  any  greater  degree  of 
mental  conviction  to  base  a  verdict 
on  circumstantial  evidence  than  it 
does  upon  positive  testimony.  136/55 
(3)  (70  S.  E.  873).  Where  defendant 
relies  on  circumstantial  evidence,  it  is 
error  to  charge  that  the  proved  facts 
must  not  only  be  consistent  with  in- 
nocence, but  inconsistent  with  guilt. 
120/494  (48  S.  E.  153).  For  the  law 
of  circumstantial  evidence  generally, 
see  §  1010  and  notes. 

Commission  of  crime,  if  jury  have  rea- 
sonable doubt  as  to,  they  should  ac- 
quit.    20/156  (7). 

Conflict  in  evidence,  charge  that  jury 
must  reconcile,  if  possible  and  must 
not  arbitrarily  impute  perjury  to  any 
witness,  but  must  seek  the  truth  and, 
if  necessary,  impute  perjury,  not  er- 
ror as  excluding  doctrine  of  reason- 
able doubt  in  connection  with  imputa- 
tion of  perjury  or  as  authorizing  jury 
arbitrarily  to   set  up  their  own   con- 
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ception  of  the  truth  independently  of 
the  testimony.  136/103  (1)  (70  S.  E. 
643).  Charge  on  reasonable  doubts 
informing  jury  that  they  should  rec- 
oncile all  testimony  if  possible,  and  if 
not,  believe  those  witnesses  they 
thought  most  entitled  to  credit,  held 
not  error.     57/184  (5). 

Conjecture  not  sufficient:  See  Possi- 
bility. 

Corpus  delicti  should  be  established  be- 
yond reasonable  doubt.     76/498. 

Effect  of  reasonable  doubt,  statement 
of,  to  jury,  not  explanation  of  reason- 
able doubt.     20/156   (8). 

Evidence  submitted,  jury  cannot  go  be- 
yond, to  raise  doubts  in  their  minds 
as  to  guilt  of  accused.  20/156  (10). 
Doubt  must  be  pertinent  to  issue,  and 
must  arise  out  of  the  evidence  or  want 
of  evidence.  38/492  (8);  49/211  (8). 
Error  to  tell  the  jury  that  reasonable 
doubts  usually  arise  from  either  want 
of  evidence  or  conflict  of  evidence,  in 
case  where  doubt  did  not  arise  from 
either  cause,  but  turned  solely  upon 
the  internal  credibility  of  explanation 
given  by  defendant  of  circumstances 
against  him,  when  they  were  first 
brought  to  his  notice.  30/869. 
Charge  that  reasonable  doubt  is  one 
which  is  based  on  "some  ground  in 
testimony  or  want  of  testimony"  and 
that  if  jury  have  not  "a  doubt  of  that 
gravity"  they  should  convict,  not  er- 
roneous. 120/152  (1)  (47  S.  E.  577). 
Charge  that  reasonable  doubt  arises 
from  evidence  does  not  raise  infer- 
ence that  lack  of  evidence  or  conflict 
in  evidence  may  not  give  rise  to  such 
doubt.  129/419  (4-a)  (59  S.  E.  246). 
Definition  of  reasonable  doubt  as  one 
"arising  from  testimony,"  too  narrow, 
but  error  not  reversible  in  this  case. 
5  App.  357  (2)  (63  S.  E.  241).  Charge 
that  "by  reasonable  doubt  is  not 
meant  some  vague  or  fanciful  doubt, 
but  such  a  doubt  as  arises  from  the 
testimony  in  the  mind  of  a  reasonable 
man  and  leaves  it  hesitating,  unsettled 
and  undecided,"  not  error.  It  does 
not  imply  that  a  reasonable  doubt 
may  not  arise  as  well  from  a  lack  of 
evidence  as  from  facts  brought  to 
light  which  are  consistent  with  inno- 
cence.     119/436    (1)    (46    S.    E.    644). 

Exceptions  to  statute  of  limitations: 
See  Limitation. 


Grade  of  offense,  reasonable  doubt  ex- 
isting as  to,  verdict  should  be  for 
lower  grade.  59/307  (l);  91/271  (6) 
(18  S.  E.  298);  12  App.  292  (4)  (77  S. 
E.  105).  But  when  the  doubt  is  be- 
tween offenses,  one  of  which  is  cov- 
ered and  other  not  covered  by  in- 
dictment, there  should  be  an  acquittal. 
63/141  (2).  Where  court  charges  that 
if  jury  have  reasonable  doubt  as  to 
guilt  they  should  acquit,  and  adds 
that  if  they  are  satisfied  of  guilt  be- 
yond a  reasonable  doubt  they  should 
convict,  the  jury  should  and  probably 
would  understand  that  they  were  to 
acquit  of  any  grade"  of  offense  touch- 
ing which  they  had  a  reasonable 
doubt,  and  convict  of  any  grade 
touching  which  they  had  none.  92/53 
(12)  (17  S.  E.  613).  The  doctrine  of 
reasonable  doubt  extends  to  cases  of 
every  degree.     18/264. 

Historical:  This  section  was  codified 
from  the  decision  rendered  in  the 
case  of  John  v.  State,  33/258.  136/600, 
613  (71  S.  E.  1038). 

Identification  of  one  accused  of  murder 
must  be  established  beyond  reason- 
able doubt.  May  be  established  by 
circumstances,  like  the  peculiarity  of 
a  track;  or  the  accused  may  be  iden- 
tified by  the  voice.  But  where  there 
is  nothing  peculiar  about  the  voice, 
and  witness  had  only  heard  accused 
speak  twice,  and  that  long  before  the 
occurrence,  identification  solejy  by  the 
voice  would  leave  room  for  reason- 
able doubt,  particularly  when  appear- 
ing that  speaking  was  at  night;  that 
witness  was  surrounded  by  barking 
dogs;  that  the  speaker  was  some  75 
yards  distant  in  the  woods;  and  that 
witness  did  not  mention  name  of  de- 
fendant as  guilty  party  until  the  day 
after  and  then  said  he  "thought  he 
recognized  his  voice."  117/230  (6-8) 
(43  S.  E.  533).  Not  necessary  to 
show  that  it  was  impossible  for  the 
offense  to  have  been  committed  by 
anybody  else,  or  that  it  might  not,  by 
bare  possibility,  have  been  done  by 
another;  sufficient  to  show  to  a  moral 
certainty  that  it  was  the  prisoner. 
73/107;  58/79  (3). 

Insanity,  how  proved:  See  §  33,  catch- 
words Burden  of  proof,  Charge,  Rea- 
sonable doubt. 

Law,  refusal  to  charge  that  if  jury  en- 
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tertained  doubts  as  to,  prisoner  just 
as  much  entitled  to  benefit  thereof 
as  if  they  applied  to  facts,  held  not 
error.  48/66  (3);  but  see  25/527  (3), 
531. 

Limitation:  No  error  in  charge  that  al- 
legation in  indictment,  of  fact  consti- 
tuting exception  to  statute  of  limita- 
tions, need  not  be  proved  beyond  rea- 
sonable doubt.  11  App.  258  (2)  (74  S. 
E.  1099);  see  2  App.  689  (59  S.  E.  4). 

Moral  and  reasonable  certainty:  See 
§  1012,  catchword  Moral  and  reason- 
able certainty. 

Motive:  Where  court  charged  that  jury 
might  inquire  as  to  motive,  and  if 
they  found  there  was  no  motive  might 
consider  it,  and  added,  "if  the  evidence 
shows  the  commission  of  the  crime, 
and  you  are  satisfied,  beyond  a  rea- 
sonable doubt,  that  the  defendant  com- 
mitted it  with  malice  aforethought,  ei- 
ther express  or  implied,  and  if  the  cir- 
cumstances are  consistent  with  his 
guilt,  and  inconsistent  with  any  other 
reasonable  hypothesis  than  that  of  his 
guilt,  then,  though  the  evidence  may 
not  disclose  a  motive,  you  would  be 
authorized  to  find  the  defendant 
guilty,"  the  charge  was  not  error. 
74/870   (4);   136/65   (2)    (70  S.   E.  868). 

New  trial,  refusal  of,  not  reversed  be- 
cause there  may  arise  in  fair  mind  rea- 
sonable doubt  of  guilt;  to  warrant  new 
trial,  failure  in  testimony  must  be  so 
complete  as  to  make  doubt  and  un- 
certainty inevitable.  48/458.  Review- 
ing courts  whose  sole  province  is  to 
correct  errors  of  law  should  not  en- 
ter the  forum  of  facts  and  contest 
with  the  jury  the  standard  of  reasonable 
doubt.  8  App.  374,  377  (69  S.  E.  42). 
Charge  correctly  given  on  reasonable 
doubt,  finding  against  prisoner  not 
disturbed  on  ground  that  jury  disre- 
garded charge,  unless  appearing  that 
some  of  jury  had  reasonable  doubt. 
33/24  (2). 

Own  interest,  if  degree  of  conviction  be 
such  that  one  would  not  hesitate  to 
act  on  it  in  matter  of  highest  impor- 
tance to,  it  is  sufficient.     33/257  (3). 

Plain  and  manifest  proof  of  guilt  must 
be  adduced  before  jury  should  give 
verdict  of  guilty.    22/212  (14). 

Point  to  guilt,  the  law  recognizes  that 
evidence  may,  without  being  sufficient 
to    warrant    conviction.      117/230    (3) 


(43  S.  E.  533). 

Possibility:  Vague  conjecture  or  pos- 
sibility of  innocence  of  accused  not 
justify  verdict  of  acquittal.  6/276  (6); 
63/170  (19). 

Preponderance  of  evidence,  charging 
law  of,  in  criminal  cases:  See  §  1012, 
catchword  Charge. 

Several  acts  charged  in  indictment,  and 
all  of  them  not  required  to  render 
prisoner  guilty,  and  court  having 
charged  properly  law  of  reasonable 
doubt,  not  error  to  refuse  charge  that 
jury  must  be  satisfied  beyond  reason- 
able doubt  that  defendant  committed 
the   acts  charged.     63/169   (15). 

Social  status  of  defendant,  charge  on 
reasonable  doubt  as  to  proof  of,  held 
not  error,  on  trial  of  free  person  of 
color  for  murder.     33/4   (3). 

Statement  of  defendant,  failure  to 
charge  that  reasonable  doubt  might 
arise  from,  not  error  where  jury  told 
to  consider  all  the  evidence  and  the 
want  of  evidence.  136/107  (3)  (70  S. 
E.  952),  365  (5)  (71  S.  E.  667).  Not 
necessary  to  charge,  in  connection 
with  definition  of  reasonable  doubt, 
that  reasonable  doubt  may  arise  from 
statement  of  defendant.  130/406  (2), 
407  (60  S.  E.  1063);  118/34  (1)  (44  S. 
E.  850);  11  App.  102  (1)  (74  S.  E.  708). 
Charge  as  to  reasonable  doubt  not 
mentioning  prisoner's  statement  up- 
held, the  law  as  to  the  statement  hav- 
ing been  charged.  136/163  (4)  (71  S. 
E.  128).  Charge  that  reasonable  doubt 
is  doubt  that  springs  legitimately  from 
evidence,  or  want  of  evidence,  or  con- 
flict in  evidence,  not  erroneous  in  fail- 
ing to  state  it  might  arise  from  de- 
fendant's statement,  proper  charge  on 
statement  being  given.  9  App.  291  (4) 
(71  S.  E.  8). 

Stronger  and  more  direct  proof  adduced 
in  defendant's  favor  than  against  him, 
he  ought  not  to  be  convicted.    24/427. 

Suspicion  of  guilt  raised  by  evidence 
not  sufficient  to  convict;  evidence 
must  satisfy  jury  beyond  reasonable 
doubt.  85/535  (11  S.  E.  859).  See  § 
1010,  catchword  Suspicion. 

Two  persons  charged  with  murder,  any 
doubt  as  to  which  of  the  two 
killed  deceased  not  "reasonable  doubt." 
133/78  (3)  (65  S.  E.  154);  and  see 
133/264  (1-a)   (65  S.  E.  426). 

Venue  must  be  proved  beyond  a  reason- 
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able  doubt.  56/36;  65/331,  754;  113/271 
(1)  (38  S.  E.  851);  2  App.  413  (1,  2)  (58 
S.  E.  549),  730  (2)  (59  S.  E.  20);  4  App. 


260  (1)  (61  S.  E.  234);  7  App.  471  (2) 
(67  S.  E.  108),  472  (1,  2)  (67  S.  E.  109); 
121/142  (48  S.  E.  909). 


§  1014.  (§  988.)  Presumptions  of  law  and  .fact.  Presumptions  are 
either  of  law  or  of  fact.  The  former  are  conclusions  and  inferences  which 
the  law  draws  from  given  facts.  The  latter  are  exclusively  questions  for 
the  jury,  to  be  decided  by  the  ordinary  test  of  human  experience. 


See  §  1016  and  notes,  and  §  5735,  Civil 
Code,  and  notes. 

Any  fact  involved  in  criminal  case,  pre- 
sumptive evidence  received  in  proof 
of.     R.  M.  Charl.  152. 

Arson:  See  catchword  Presumption, 
under  §  133. 

Capacity:  There  is  a  general  presump- 
tion that  the  ordinary  human  facul- 
ties are  possessed  by  every  individual. 
Soundness  both  as  to  mental  and  bod- 
ily functions  is  presumed,  in  absence 
of  proof  to  contrary.  Person  pre- 
sumed to  have  ordinary  capacity  for 
hearing.     5  App.  57  (4)  (62  S.  E.  665). 

Continuance:  Presumption  that  crim- 
inal intercourse  of  persons  under  same 
roof  continues.  110/150,  154  (35  S.  E. 
161). 

Definition:  Presumption  is  an  inference 
of  an  unknown  fact  drawn  from  its 
necessary  or  usual  connection  with 
others  which  are  known.     23/576,  582. 

Duties:  All  officers  presumed  to  have 
discharged  their  sworn  official  duties. 
73/620  (3-b).  Arrest  by  officer  author- 
ized to  make  it,  presumed  legal. 
98/67,  70  (25  S.  E.  931). 

Extradition:  Fact  that  indictment  found 
charging  violation  of  penal  laws  of  an- 
other State  raises  presumption  that 
acts  charged  constitute  offense  against 
said  laws,  and  that  indictment  sub- 
stantially conforms  to  the  rules  of 
criminal  procedure  thereunder.  103/463 
(6)   (30  S.  E.  269). 

Flight  of  one  accused  of  crime,  pre- 
sumption from:  See  §  1010,  catch- 
word Flight. 

Grand  jury,  signature  presumed  to  be 
that  of  foreman  of,  where  one  signed 
true  bill  as  such,  though  another  des- 
ignated as  foreman  in  the  list. 
121/362,  363  (49  S.  E.  317). 

Homicide  cases,  presumptions  in:  See 
notes  to  §  59  et  seq. 

Identity  of  names  is  presumptive  evi- 
dence of  identity  of  persons;  but  the 


presumption  is  not  conclusive.  125/778 
(2)  (54  S.  E.  689);  see  11  App.  89  (4) 
(74  S.  E.  711);  8  App.  540,  545  (70  S. 
E.  97) ;  §  5765,  Civil  Code. 

Imprisonment:  Presumed  that  prisoner 
in  chaingang  is  lawfully  confined 
there.     121/173,   179   (48   S.   E.  962). 

Indictment  not  presumed  regularly  re- 
turned into  court,  where  no  return 
entered  on  minutes  at  term  when  in- 
dictment found.  81/482  (8  S.  E.  736). 
Interlineations  in  indictment  or  ac- 
cusation presumed  to  have  been  made 
at  proper  time  and  by  proper  author- 
ity. 4  App.  789  (4)  (62  S.  E.  501); 
119/108,  110  (46  S.  E.  64). 

Innocence  presumed:  See  §  1016,  catch- 
word Innocence. 

Intention   of   one   to   work   the   natural 
and     probable     consequences    of    his 
acts,   presumed :     See   notes   to   §   32, " 
catchword  Presumption. 

Juror  presumed  to  have  been  influenced 
by  remarks  heard  by  him,  prejudicial 
to  accused.  10  App.  827  (3)  (74  S.  E. 
301);  see  5  App.  43  (62  S.  E.  685). 

Jury,  presumptions  of  fact  are  exclu- 
sively questions  for,  to  be  decided  by 
ordinary  test  of  human  experience. 
80/232,  238   (5  S.  E.  56). 

Labor  Contract  Act,  presumption  under: 
See  §  716,  catchword  Presumption. 

Malice  not  presumed  against  judicial 
officer  because  he  renders  illegal  judg- 
ment, or  because,  in  discharge  of  his 
functions,  he  does  an  illegal  act. 
48/354   (5). 

Marriage:  Presumption  of  innocence  of 
crime  overcomes  presumption  of  for- 
mer marriage,  arising  from  habit  and 
repute.  114/590,  592  (40  S.  E.  702). 
There  is  no  presumption  of  law  or  of 
fact  that  a  given  person  is  married  or 
single.  117/14,  15  (43  S.  E.  435); 
103/66,  67   (29  S.  E.  919). 

Officer:  Where  it  appears  from  minutes 
of  court  that  named  person  was  se- 
lected  as   bailiff  of   grand  jury,   pre- 
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sumed  that  he  was  duly  sworn  and 
qualified.  2  App.  632  (1)  (58  S.  E. 
1066). 

Possession  of  stolen  goods,,  presump- 
tion arising  from:  See  §  1010,  catch- 
word Possession. 

Sanity,  presumption  as  to:  See  notes 
to  §  33. 

Threats,  no  presumption  that  person 
who  made,  did  the  act  charged. 
Whether  he  did  or  not  is  question  for 
jury.     58/224. 

Verdict:  General  verdict  of  guilty  pre- 
sumed    to     be    for     highest    offense 


charged.     43/218. 

Virility,  that  mature  male  of  human 
species  has  normal  powers  of,  is  mat- 
ter of  legal  presumption  until  con- 
trary appears.  81/144  (4)  (7  S.  E. 
144). 

Virtue  presumed  until  contrary  appears. 
5  App.  477   (2)    (63   S.   E.  573). 

Warrant  presumed  regularly  and  legally 
issued,  nothing  to  contrary  appearing. 
121/344   (2)    (49  S.   E.  318). 

Wild  animal:  Presumption  as  to  wild- 
ness  in  prosecution  under  game  law. 
121/198   (48  S.  E.  913). 


§  1015.  (§  989.)  Presumption  arising  from  failure  to  produce  evi- 
dence. When  a  party  has  evidence  in  his  power  and  within  his  reach,  by 
which  he  may  repel  a  claim  or  charge  against  him,  and  omits  to  produce  it, 
or,  having  more  certain  and  satisfactory  evidence  in  his  power,  relies  upon 
that  which  is  of  a  weaker  and  inferior  nature,  a  presumption  arises  that  the 
charge  or  claim  is  well  founded ;  but  this  presumption  may  be  rebutted. 

83  Ga.  581   (10  S.  E.  234).     71  Ga.  140. 


See  §  5749,  Civil  Code,  and  notes. 

Argument:  Absence  of  witness  who  is 
cognizant  of  material  and  relevant  fact 
is  proper  subject  of  comment  in  ar- 
gument of  counsel.  124/442  (1)  (52  S. 
E.  748);  see  133/155  (5),  157  (65  S.  E. 
3«8);  112/373  (37  S.  E.  416).  Though 
this  section  was  read  to  jury  by  prose- 
cuting attorney,  court's  remarks,  upon 
objection  made,  and  his  general  charge 
so  clearly  instructed  jury  as  to  prin- 
ciples by  which  they  should  be  guided 
that  no  harm  resulted.  136/231  (8) 
(71  S.  E.  153).  Solicitor  general  is 
not  permitted  to  refer  to  the  fact  that 
defendant  has  not  made  a  statement, 
but  he  may  properly  comment  on  the 
fact  that  the  accused  has  failed  to  ad- 
duce testimony  in  rebuttal  of  evidence 
introduced  by  the  State.  11  App.  329 
(4)   (75  S.  E.  338). 

Charge  in  criminal  case,  judge  should 
not  give  this  section  in;  burden  on 
State  in  all  cases  to  establish  guilt  be- 
yond reasonable  doubt.  133/155  (5) 
(65  S.  E.  368);  8  App.  816  (3)  (70  S. 
E.  193);  9  App.  442  (71  S.  E.  509).  See 
Statement 

Competency  of  witness:  Failure  to  pro- 
duce as  witness  a  little  girl,  the  daugh- 
ter of  one  accused  of  homicide,  not 
raise  unfavorable  presumption  against 
accused,  where  it  did  not  appear  that 


she  was  of  sufficient  age  to  be  a  com- 
petent witness.  112/373  (2)  (37  S.  E. 
416). 

Every  eye-witness  to  the  transaction, 
State  is  not  obliged  to  produce. 
129/770  (6),  775  (59  S.  E.  792). 

Fornication,  where  on  trial  for,  one  wit- 
ness who  certainly  knew  whether  the 
alleged  intercourse  took  place  or  not, 
was  neither  introduced  by  accused  nor 
accounted  for,  this  may  have  had 
weight  with  jury.  81/140  (6)  (7  S.  E. 
142). 

Gaming  house,  evidence  held  sufficient 
to  warrant  conviction  for  keeping, 
more  especially  as  accused  chose  as 
his  witnesses  those  who  did  not  know 
the  material  facts,  rather  than  those 
who  did,  though  the  latter  were  equally 
accessible.     83/575   (3)   (10  S.  E.  234). 

History  of  the  section.  133/155  (5),  156 
(65  S.  E.  368). 

Homicide,  effect  of  State's  failure  to 
produce  evidence  on  trial  for.  71/128, 
137. 

Knowledge  of  facts,  failure  of  State  to 
introduce  witness  who  could  not  have 
had,  although  such  witness  was  sworn, 
furnishes  no  ground  for  application  of 
this  section,  against  State.  127/290 
(1)  (56  S.  E.  406).  Failure  of  State 
to  introduce  witness  who  was  near 
homicide  but  was  not  shown  to  have 
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seen  it,  not  warrant  charge  of  this 
section,  when  witness  in  court  acces- 
sible to  defendant.  129/770  (6)  (59 
S.  E.  792). 
Statement,  when  prisoner  relies  solely 
upon,  presumption  does  not  arise  from 
failure  to  produce  other  evidence;  er- 
ror to  charge  this  section  in  case  of 
that  kind.  126/109  (54  S.  E.  906);  8 
App.  816  (3)  (70  S.  E.  193).  Where 
accused  relies  solely  on  statement,  first 
clause  of  section  applicable  only  when 
statement  discloses  existence  of  evi- 
dence  accessible   to   accused  and   not 


to  State  or  such  as  would  be  unrea- 
sonable for  State  to  use  on  account 
of  special  relationship;  second  clause 
of  section  not  applicable  in  such  case. 
4  App.  441  (1)  (61  S.  E.  843).  Harm- 
ful error  to  charge  entire  section  where 
party  whose  testimony  may  have  been 
beneficial  to  accused  was  in  court- 
room during  trial  and  was  equally 
within  reach  of  State  and  accused, 
and  where  latter  introduced  no  evi- 
dence, but  relied  solely  on  statement. 
4  App.  441  (2)  (61  S.  E.  843).  See 
Argument 


§  1016.  (§  990.)  Prima  facie  presumptions.  Other  presumptions  of 
law,  such  as  of  innocence,  and  in  some  cases  of  guilt,  of  continuance  of  life 
for  seven  years,  of  a  mental  state  once  proved  to  exist,  and  all  similar  pre- 
sumptions, may  be  rebutted  by  proof. 


See  §  1014  and  notes,  and  §  5740,  Civil 
Code,  and  notes. 
Innocence  presumed  until  guilt  is 
proved  beyond  reasonable  doubt. 
1/621;  29/528;  32/586;  70/736  (4);  9 
App.  835  (3)  (72  S.  E.  300);  110/331, 
332  (35  S.  E.  651);  116/325,  329  (42  S. 
E.  343);  9  App.  442,  446  (71  S.  E.  509); 
7  App.  22,  23  (65  S.  E.  1062).  Court 
having  charged  that  there  is  presump- 
tion of  innocence  which  remains  un- 
til removed  by  sufficient  proof,  not 
error  to  decline  to  add  upon  request, 
"That  the  defendant  is  presumed  to 
be  innocent,  and  the  presumption  re- 
mains with  and  fully  protects  him  un- 
til it  is  removed  by  proof."  63/170 
(17).  Charge  that  defendant  is 
presumed  to  be  innocent  and  that 
burden  is  on  State  to  remove  this 
le:jal  presumption  by  proving  guilt 
b<  yond  a  reasonable  doubt,  was  suffi- 
ciently comprehensive.  122/737  (2), 
7.*.9  (50  S.  E.  931).  Where  judge  omit- 
ted to  charge  as  to  presumption  of  in- 
nocence, and,  as  jury  were  retiring, 
recalled  them  and  charged  them  as 
follows:  "One  matter  to  which  1  de- 
sire to  call  your  attention  was  not 
incorporated  in  the  charge,  and  I  de- 
sire to  read  it  to  you  now"  (then  read 
as  follows):  "The  defendant  is  pre- 
sumed to  be  innocent  until  the  con- 
trary is  made  to  appear  by  proof. 
Tli  is  presumption  applies  to  every 
element  of  the  case,  and  can  be  taken 
away  only  by  evidence,"  this  will  not 


require  a  new  trial.  126/112  (8)  (54 
S.  E.  820).  The  presumption  of  in- 
nocence can  be  overcome  only  by 
legal  evidence.  2  App.  624,  626  (58 
S.  E.  546).  Not  error  to  charge  that 
defendant  enters  upon  trial  presumed 
by  law  to  be  innocent  and  that  this 
presumption  remains  until  end  of 
trial,  unless  at  some  time  during 
progress  of  trial,  the  presumption  is 
overcome  by  proof.  8  App.  26  (68  S. 
E.  518).  Error  to  fail  to  charge  that 
defendant  enters  on  trial  with  pre- 
sumption in  his  favor  which  remains 
until  his  guilt  is  established  by  proof. 
11  App.  150  (4)  (74  S.  E.  901). 
Whether  failure  to  charge  as  to  pre- 
sumption is  reversible  error,  discussed. 
11  App.  850,  851  (75  S.  E.  815, 
76  S.  E.  990).  By  way  of  raising  pre- 
sumption of  innocence,  defendant  im- 
plicated with  others  in  commission  of 
crime  may  prove  by  arresting  officer 
that  he  put  him  upon  the  pursuit. 
30/757  (1).  When  State  shows  kill- 
ing, burden  is  shifted  to  accused  to 
mitigate  or  justify  it.  10  App.  464 
(2)  (73  S.  E.  681).  After  charging  law 
of  murder  and  manslaughter  and  stat- 
ing presumption,  not  error  to  charge 
that  presumption  might  be  removed 
by  proof  of  fact  of  killing  as  charged, 
and  onus  be  shifted  to  defendant  to 
show  that  it  was  justifiable  or  con- 
stituted less  offense  than  murder. 
69/752  (2-a).  No  presumption  arises 
against  accused,  unless  shown  that  he 


Digitized  by 


Google 


631 


CALL  OF  THE  DOCKET  TO  SENTENCE. 


§  1017- 


Evidence. 


committed  the  homicide.  138/265  (4) 
(75  S.  E.  139).  Though  statute  says 
that  enumerated  acts  shall  constitute 
presumptive  evidence  of  intent,  pre- 
sumption of  innocence  still  exists  in 
defendant's  favor.  10  App.  117  (72  S. 
E.  718).  Fact  that  presiding  judge, 
to  whose  decision  the  issues  of  fact 
were  submitted,  in  rendering  his  de- 
cision remarked  that  the  accused  had 
not   proved   his   innocence,   not  cause 


for  setting  aside  judgment.  11  App. 
14  (2)  (74  S.  E.  442).  Instruction  on 
presumption  of  innocence  approved. 
12  App.  540  (3)  (77  S.  E.  879).  De- 
scriptive averments  in  indictments  are 
to  be  considered  in  light  of  presump- 
tion that  accused  is  innocent.  120/490, 
491  (48  S.  E.  198).  Defendant  is  not 
obliged  to  prove  his  innocence,  but 
may  rely  on  failure  of  State  to  prove 
his  guilt.     120/494,  495   (48  S.  E.  153). 


§  1017.  (§  991.)  Number  of  witnesses  necessary.  The  testimony 
of  a  single  witness  is  generally  sufficient  to  establish  a  fact.  Exceptions  to 
this  rule  are  made  in  specified  cases,  such  as  to  convict  of  treason  or  perjury, 
and  in  any  case  of  felony  where  the  only  witness  is  an  accomplice;  in  these 
cases  (except  in  treason)  corroborating  circumstances  may  dispense  with  an- 
other witness. 


See  §  5742,  Civil  Code. 

Accessory  after  fact,  not  accomplice 
within  meaning  of  this  section.  72/649 
(1-a);  74/769  (1),  772;  2  App.  622  (l) 
(58  S.  E.  1064);  102/447  (2)  (30  S.  E. 
971).  Declarations  or  admissions  of 
an  alleged  principal  which  merely 
tend  to  incriminate  the  alleged  acces- 
sory before  the  fact  are  not  admissi- 
ble against  the  latter,  if  made  after 
the  completion  of  the  criminal  enter- 
prise; and  a  charge  which  gave  to 
such  evidence  the  same  effect  as  the 
sworn  testimony  of  an  accomplice 
was  error.  109/137  (4,  5)  (34  S.  E. 
330). 

Charge  on  corroboration  need  not  be 
given,  in  absence  of  request,  State  not 
relying  wholly  on  testimony  of  ac- 
complice. 84/674  (1)  (11  S.  E.  544); 
118/34  (2)  (44  S.  E.  850).  Addition 
of  words  to  this  section  not  error, 
where  favorable  to  accused.  109/526 
V2)  (35  S.  E.  141).  Charge  held  not 
error.  120/485,  486  (48  S.  E.  156). 
No  necessity  for  giving  this  section  in 
charge,  where  testimony  of  accom- 
plice was  not  involved  in  case. 
136/356  (3)  (71  S.  E.  667);  121/189 
(2)    (48  S.   E.  967). 

Coerced  by  fear  of  life  or  limb,  boy  who 
was,  could  not  be  accomplice. 
72/200   (1). 

Common-law  rule  was  that  conviction 
could  be  had  on  uncorroborated  tes- 
timony of  accomplice.  118/705  (4) 
(45  S.  E.  630). 

Competent    witness,    an    accomplice    is, 


and  if  corroborated  by  circumstances, 
a  conviction  may  be  had  upon  his  tes- 
timony.    34/502    (2). 

Confession,  voluntary,  sufficient  to  cor- 
roborate testimony  of  accomplice. 
67/570  (2).  Proof  of  corpus  delicti 
will  corroborate  confession,  and  con- 
fession thus  supported  will  corrobo- 
rate an  accomplice.  93/177  (1)  (18  S. 
E.  552). 

Connect  prisoner  with  offense,  corrob- 
orating circumstances  must;  not  suf- 
ficient that  the  accomplice  is  corrob- 
orated as  to  the  time,  place,  and  cir- 
cumstances of  the  transaction.  52/106, 
404,  405,  527;  56/314,  315;  73/572; 
78/351;  92/584  (20  S.  E.  12);  101/779 
(28  S.  E.  921);  5  App.  833  (63  S.  E. 
928);  7  App.  781  (68  S.  E.  335); 
64/344    (3). 

Consistent  with  innocence,  where  cir- 
cumstantial evidence  was,  and  entirely 
without  incriminatory  value,  testi- 
mony of  accomplice  was  not  suffi- 
ciently corroborated.  5  App.  833  (63 
S.   E.  928);  92/584   (20  S.   E.   12). 

Dying  declaration,  conviction  of  mur- 
der on.     138/815,  816  (76  S.  E.  36J). 

Historical:  At  common  law  one  coulJ 
be  convicted  on  uncorroborated  tes- 
timony of  accomplice.  The  practice 
of  the  English  judges,  of  advising 
jury  to  acquit  in  all  cases  where  sole 
testimony  was  that  of  an  accomplice, 
was  never  a  rule  of  law.  It  grew  up 
after  May  14,  1776,  and  was  not  within 
the  terms  of  our  adopting  statute; 
nor  has   it  been   incorporated   in   the 
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Code  as  to  misdemeanor  cases,  nor 
as  to  felonies,  except  where  the  only 
witness  is  an  accomplice.  118/705  (4, 
5)   (45  S.  E.  630). 

Incest,  woman  in  case  of,  is  accomplice; 
her  uncorroborated  testimony  not 
warrant  conviction.  113/192  (1)  (38 
S.  E.  332);  120/204  (47  S.  E.  555),  860 
(48  S.  E.  315).  Evidence  in  trial  for 
incest,  which  tends  to  show  criminal 
intimacy  between  parties,  is  not, 
when  coming  from  the  woman,  suffi- 
cient corroboration.  110/150  (4)  (35 
S.  E.  161).  Evidence  in  trial  for  in- 
cest that  woman  became  pregnant,  not 
sufficient  corroboration.  110/150  (5) 
(35  S.  E.  161).  On  trial  for  incest,  ev- 
idence tending  to  show  acts  and  dec- 
larations of  accused  manifesting  so- 
licitude as  to  pregnancy  of  the 
woman,  and  implicating  him  as  the 
author  of  it,  not  only  admissible,  but 
may  amount  to  sufficient  corrobora- 
tion of  her  testimony  to  convict  him. 
110/150  (7)   (35  S.  E.  161). 

Joinder  of  witness  in  indictment,  or  plea 
of  guilty  entered  by  witness,  not  nec- 
essarily make  him  accomplice.  9 
App.  829  (72  S.  E.  285);  125/270  (54 
S.  E.  164).  Though  witness  was 
jointly  indicted  with  accused,  if  evi- 
dence showed  no  participation  in 
crime,  testimony  need  not  be  cor- 
roborated. 118/757  (1)  (45  S.  E.  608); 
122/564   (1)    (50  S.   E.  376). 

Juror,  disqualification  of,  not  shown 
solely  by  testimony  of  one  witness 
after  juror  qualified  on  voir  dire. 
109/142  (3)  (34  S.  E.  293) ;  111/217  (2) 
(36  S.   E.   686). 

Jury,  sufficiency  of  corroboration  is 
question  for.  105/592  (3)  (31  S.  E. 
567);  3  App.  468  (1)  (60  S.  E.  123); 
and  see  73/572;  52/398  (5);  109/157 
(4)  (34  S.  E.  369).  Corroborating 
circumstances  need  not  be  sufficient 
to  amount  to  another  witness; 
enough,  if  they  corroborate  the  one 
witness  to  satisfaction  of  jury.  56/352 
(4).  Law  does  not  lay  down  rule  for 
measurement  of  extent  of  corrobora- 
tion necessary.  44/209  (4).  Extent 
of  corroboration  necessary  is  question 
solely  for  jury.  124/49  (16)  (52  S.  E. 
1).  Jury  to  determine  whether  wit- 
ness an  accomplice.  125/270  (54  S. 
E.  164);  9  App.  829  (72  S.  E.  285);  8 
App.  816   (2)    (70  S.   E.  193). 

Knowledge  of   defendant's   intention   to 


commit  crime  prior  thereto,  and  aft- 
erwards concealing  it,  not  render  one 
an  accomplice.  2  App.  622  (1)  (58  S. 
E.  1064). 

Misdemeanor:  Rule  that  conviction  not 
had  on  uncorroborated  testimony  of 
accomplice  does  not  apply  to  misde- 
meanors. 43/197  (1);  4  App.  £45  (1) 
(62  S.  E.  544);  88/457  (14  S.  E.  792); 
75/356  (1);  76/658  (1);  51/597  (1); 
75/474  (3);  89/393  (5)  (15  S.  E.  488); 
7  App.  327,  328  (66  S.  E.  808) ;  118/705 
(5)  (45  S.  E.  630).  Fact  that  prin- 
cipal witness  in  a  misdemeanor  case 
is  an  accomplice  may  properly  be  con- 
sidered by  jury  in  weighing  credibility 
of  his  evidence.  12  App.  693  (1)  (78 
S.  E.  143). 

Perjury:  Suborner  of  perjury  is  not  an 
accomplice  of  the  perjurer.  118/705 
(3)  (45  S.  E.  630).  Subornation  of 
perjury  consists  of  two  elements, — 
commission  of  perjury  by  person  sub- 
orned, and  wilfully  inducing  the  per- 
jury by  the  suborner.  First  element 
must  be  proved  by  two  witnesses,  or 
one  witness  and  corroborating  cir- 
cumstances. Second  element  may  be 
sufficiently  shown  by  positive  testi- 
mony of  person  suborned.    5  App.  701 

(1)  (63  S.  E.  860).  Nature  and  suffi- 
ciency of  corroboration  to  prove  per- 
jury must  be  determined  by  jury,  but 
equilibrium  between  oath  of  alleged 
perjurer  and  oath  of  contradicting 
witness  should  be  destroyed  by  ma- 
terial and  independent  circumstances 
strongly  corroborative  of  positive  tes- 
timony  of   the   witness.     5    App.    701 

(2)  (63  S.  E.  860);  see  105/592,  &>4 
(31  S.  E.  567);  3  App.  468  (1)  (60  S. 
E.  123).  One  witness  and  corroborat- 
ing circumstances  may  establish  fal- 
sity of  previous  testimony  of  accused, 
as  well  as  substance  of  such  testi- 
mony. Whether  only  one  witness  is 
required  to  prove  that  accused  swore 
on  prior  judicial  investigation  as 
charged,  not  decided.  4  App.  643,  647 
(62  S.   E.  138). 

Possession  of  stolen  goods  not  satis- 
factorily explained,  proof  of,  held  suf- 
ficient corroboration  of  testimony  of 
accomplice  to  authorize  conviction 
for  burglary,  corpus  delicti  having 
been  proved.  92/581  (17  S.  E.  805); 
and  see  92/33  (18  S.  E.  350);  70/722 
(2);  92/577  (4)  (20  S.  E.  8);  52/397, 
405. 
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Present  at  homicide,  where  witness  was, 
and  for  a  time  thereafter  concealed  it, 
but  did  not  in  any  way  participate 
therein,  his  testimony  alone  was  suf- 
ficient to  convict.  72/649  (1);  74/769 
(1);  and  see  2  App.  662  (1)  (58  S.  E. 
1109). 

Purchaser  of  liquors  not  in  law  accom- 
plice of  seller.  4  App.  845  (1)  (62  S. 
E.  544). 

Rape:  There  can  be  no  conviction  for 
rape,  on  testimony  of  prosecutrix 
alone,  unless  there  are  corroborat- 
ing circumstances  (two  dissenting). 
120/433  (48  S.  E.  180);  126/753  (6)  (55 
S.  E.  1025);  see  77/705  (2).  But  in 
prosecution  for  assault  with  intent  to 
rape,  credibility  of  prosecutrix  is 
wholly  question  for  jury;  no  corrob- 
oration necessary.  2  App.  41  (1)  (58 
S.  E.  327);  3  App.  336  (1)  (59  S.  E. 
823),  479  (60  S.  E.  112).  Where 
woman  alleged  to  have  been  raped 
testified  to  the  fact,  and  her  testimony 
was  corroborated  by  that  of  other 
witnesses,  it  was  not  error  to  fail  to 
charge,  without  request,  "that  the  ac- 
cused should  not  be  convicted  upon 
the  woman's  testimony  alone,  how- 
ever positive  it  may,  unless  her  tes- 
timony was  corroborated  by  other 
evidence."  138/370  (3)  (75  S.  E.  253). 
Accused  could  not  justly  complain  of 
charge  in  this  case  on  ground  that  it 
in  effect  informed  the  jury  that  the 
testimony  of  the  woman  alleged  to 
have  been  assaulted  was  corroborated 
by  circumstances.  125/266  (2)  (54  S. 
E.  168).  Evidence  in  this  case  suffi- 
ciently corroborated  the  testimony  of 
the  female  alleged  to  have  been 
raped.  137/774  (2)  (74  S.  E.  536); 
138/624   (2)    (75   S.   E.   651). 

Receiver  of  stolen  goods  is  accomplice, 
and  defendant  cannot  be  convicted  on 
his  uncorroborated  testimony.  55/220 
(1);  see  2  App.  622  (1-b)  (58  S.  E. 
1064);  9  App.  235  (2)  (70  S.  E.  968). 
Receiver  of  stolen  goods  may  be  con- 
victed on  uncorroborated  testimony 
of  thief.  102/447  (2)  (30  S.  E.  971); 
120/850  (48  S.  E.  329),  854  (48  S.  E. 
330). 

Seduction:  Woman  not  accomplice  in 
her  own  seduction.  102/506  (31  S.  E. 
92),  reviewed  and  affirmed  in  124/423 
(1)  (52  S.  E.  910). 

Sufficiency  of  corroborating  testimony: 
Not  essential  that  testimonv  shall  of 


itself  be  sufficient  to  warrant  verdict 
of  guilty,  or  that  testimony  of  accom- 
plice shall  be  corroborated  in  every 
material  particular;  but  it  is  neces- 
sary, in  addition  to  the  corroboration 
of  an  accomplice,  that  the  testimony 
shall  be  of  itself  sufficient  to  raise  in- 
ference of  guilt.  9  App.  205  (70  S. 
E.  976);  116/186  (7)  (43  S.  E.  357). 
Corroboration  of  accomplice  must 
connect  accused  with  crime,  lead  to 
inference  of  his  guilt,  and  raise  more 
than  a  suspicion,  but  need  not  be 
strong  enough  to  support  verdict  of 
guilty.  112/56  (2)  (37  S.  E.  102); 
126/95  (1)  (54  S.  E.  932).  Slight  evi- 
dence that  crime  committed  by  de- 
fendant will  corroborate  accomplice 
and  warrant  conviction.  78/351;  and 
see  55/220  (3).  But  charge  that 
slight  evidence  is  sufficient  to  corrob- 
orate accomplice  is  error.  109/157  (4) 
(34  S.  E.  369).  Facts  which  raise  only 
suspicion  of  guilt  are  insufficient  to 
corroborate  testimony  of  accomplice. 
63/346;  121/607  (4)  (49  S.  E.  703); 
110/150  (3)  (35  S.  E.  161).  Weight 
of  testimony  corroborating  an  accom- 
plice must  be  sufficient,  when  consid- 
ered in  connection  with  his  testimony, 
to  convict  of  guilt  beyond  reasonable 
doubt.  7  App.  82  (2)  (66  S.  E.  280) 
and  cit.    See  Jury. 

Test  for  determining  whether  witness 
is  an  accomplice  is,  "could  the  witness 
himself  have  been  indicted  for  the  of- 
fense, either  as  principal  or  acces- 
sory?" 118/705  (3)  (45  S.  E.  630). 
An  accomplice  is  one  who  is  present 
at  the  commission  of  the  crime,  aid- 
ing and  abetting  the  perpetrator.  In- 
tent is  essential  to  render  one  an  ac- 
complice. 121/189  (2)  (50  S.  E.  44). 
Not  error  to  refuse  to  charge  that  if 
another  person  than  accused  (who 
was  indicted  alone  and  placed  on  trial 
for  murder)  was  also  "charged  with 
the  murder  alleged,"  such  person  was 
an  accomplice  in  law.  133/78  (4)  (65 
S.  E.  154);  see  76/613  (4). 

Verdict  unauthorized,  where  evidence  of 
incriminating  character  depends  solely 
upon  testimony  of  accomplice  and 
there  are  no  sufficient  circumstances 
of  corroboration  aliunde  his  testi- 
mony.    12  App.  221  (76  S.  E.  1078). 

Wife  of  accomplice  may  corroborate 
him.     69/13   (15,  16,  17 -a);  75/356  (3). 
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§  1018.  (§  992.)  Alibi,  as  a  defense.  Alibi,  as  a  defense,  involves  the 
impossibility  of  the  prisoner's  presence  at  the  scene  of  the  offense  at  the  time 
of  its  commission ;  and  the  range  of  the  evidence,  in  respect  to  time  and  place, 
must  be  such  as  reasonably  to  exclude  the  possibility  of  presence. 

59  Ga.  142.     65  Ga.  756.     64  Ga.  344. 


Charge  on  alibi,  failure  to  give,  ground 
for  new  trial,  when  in  a  close  case 
alibi  is  set  up  and  sustained  by  evi- 
dence. 114/449  (1)  (40  S.  E.  242). 
In  close  case,  where  testimony  tended 
to  show  that  one  accused  of  arson  was 
three-quarters  of  a  mile  distant,  asleep, 
when  crime  committed,  charge  should 
have  been  given  on  alibi,  though 
court's  attention  not  called  thereto. 
85/666  (11  S.  E.  872).  Charge  on  alibi 
not  error,  "where  accused  in  statement 
on  trial  for  arson  said  that  at  time  of 
burning  he  was  at  home  asleep  and 
evidence  showed  that  his  home  was  a 
quarter  of  a  mile  or  more  distant 
from  scene  of  crime.  91/11  (1)  (16  S. 
E.  100).  Personal  identity  and  fact  of 
alibi  being  virtually  same  defense, 
charge  on  one  substantially  covers 
other.  88/553  (6)  (15  S.  E.  287);  4 
App.  332  (2)  (61  S.  E.  293);  7  App. 
628  (2)  (67  S.  E.  687).  Two  witnesses 
introduced  to  support  alibi  having  ut- 
terly failed  reasonably  to  exclude 
possibility  of  defendant's  presence  at 
crime,  their  testimony  not  at  all  con- 
flicting with  State's,  and  defense  of 
alibi  being  based  solely  on  defendant's 
statement,  not  error,  in  absence  of  re- 
quest for  fuller  instructions,  to  re- 
strict charge  on  alibi  to  the  defini- 
tion as  laid  down  in  this  section.  1 
App.  728  (3)  (57  S.  E.  1054).  Charge 
on  alibi  not  error,  where  defense  was 
mistaken  identity,  that  defendant  was 
not  perpetrator  of  crime,  and  was  not 
present  when  it  was  committed,  al- 
though he  was  near  by.  7  App.  609 
12)  (67  S.  E.  697).  Court  not  bound 
to  charge  law  of  alibi,  where  evidence 
in  support  of  this  defense  is  mani- 
festly insufficient,  there  being  no 
timely  written  request.  8  App.  704 
(2)  (70  S.  E.  50).  Charge  should  in- 
struct jury  as  to  alibi,  in  absence  of 
request,  where  it  is  the  only  substan- 
tial defense.  8  App.  53  (3)  (68  S.  E. 
515).  Court  should  charge  on  alibi, 
without  request,  alibi  being  main  de- 
fense.   3  App.  332  (59  S.  E.  846).     Er- 


ror to  charge  that  prisoner  has  at- 
tempted to  set  up  an  alibi.  93/117  (1) 
(19  S.  E.  805).  Charge  on  alibi  re- 
quired where  such  defense  is  set  up 
and  sustained  by  testimony;  in  ab- 
sence of  request,  charge  of  this  sec- 
tion sufficient,  but  better  practice  to 
further  instruct  that  accused  required 
to  establish  alibi  only  to  reasonable 
satisfaction  of  jury,  and  that  any  evi- 
dence of  alibi  must  be  considered 
with  other  testimony.  2  App.  826,  827 
(59  S.  E.  101).  Testimony  at  best  not 
showing  impossibility  of  presence, 
failure  to  charge  specifically  as  to 
alibi,  not  material  error,  especially  in 
absence  of  request.  6  App.  577  (65  S. 
E.  300);  10  App.  469  (2)  (73  S.  E.  623), 
776  (2)  (74  S.  E.  89);  11  App.  415  (1) 
(75  S.  E.  445),  417  (3)  (75  S.  E.  491). 
Charge  held  erroneous  because  pre- 
senting too  strongly  the  points  which 
the  jury  might  consider  for  purpose 
of  discrediting  witness  by  whom  alibi 
sought  to  be  established.  51/597  (2). 
Instructions  held  free  from  error.  10 
App.  834  (4)  (74  S.  E.  443).  See  Rea- 
sonable doubt. 

Commission  of  offense,  absence  from 
scene  at  time  of,  basis  of  plea  of  alibi; 
where  defendant  pleads  that  he  was 
absent  at  time  certain  acts  of  prepara- 
tion for  crime  were  alleged  by  the 
State  to  have  been  committed,  his 
plea  does  not  set  up  the  defense  of 
alibi.     123/138  (3,  4)   (51  S.  E.  322). 

Evidence  in  burglary  case  held  insuffi- 
cient to  prove  alibi.     67/570  (1). 

Impossibility:  Not  error  to  charge  that 
evidence  of  alibi  must  satisfy  jury 
that  accused  "was  at  a  place  where  it 
was  impossible  for  him  to  have  com^- 
mitted  the  crime."  120/167  (3)  (47 
S.  E.  520);  126/571  (5)  (55  S.  E.  502); 
see  59/142;  63/85;  64/344;  65/756  (4); 
74/394  (2).  To  believe  that  prisoner's 
presence  was  impossible  is  not  the 
same  as  for  it  to  be  impossible  not  to 
believe  he  was  absent.     63/85,  89  (2). 

Invitation  by  defendant  that  another 
spend  the  night  with  him  at  his  home 
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about  three  miles  from  place  of  homi- 
cide, offered  in  support  of  alibi,  in- 
admissible as  self-serving  declaration. 
129/541   (9)    (59  S.  E.  255). 

New  trial  on  ground  of  newly  discov- 
ered evidence,  rule  against  granting 
of,  where  there  was  manifest  want  of 
diligence  in  procuring  it  before  trial, 
rigidly  enforced  if  new  evidence  is  to 
prove  alibi.  34/110  (1);  and  see 
54/577    (2). 

Pleading:  Defense  of  alibi  is  covered 
by  general  issue  of  not  guilty.  91/11 
(1)  (16  S.  E.  100). 

Reasonable  doubt,  alibi  need  not  be 
proved  beyond,  but  to  reasonable  sat- 
isfaction of  jury;  but  any  evidence 
whatever  of  alibi  is  to  be  considered 
with  rest  of  testimony,  and  if  evi- 
dence as  a  whole  raises  reasonable 
doubt  of  guilt,  doubt  must  be  given 
in  favor  of  innocence.  53/325,  326; 
59/142,  143;  63/85;  64/344;  65/756  (4); 
67/349  (1);  70/651;  74/394  (2);  75/856 
(3);  78/91  (5);  83/129  (3)  (9  S.  E. 
542);  93/117  (1)  (19  S.  E.  805); 
94/590,  591  (2)  (20  S.  E.  98);  95/500 
(20  S.  E.  218);  110/756  (2)  (36  S.  E. 
87);  120/504,  506  (3)  i'48  S.  E.  167); 
125/266  (3)  (54  S.  E.  168);  136/103  (2) 
(70  S.  E.  643),  163  (3)  (71  S.  E.  128); 
2  App.  826  (59  S.  E.  101);  3  App.  803 
(61  S.  E.  737)  (dissent  in  4  App.  807 
(61  S.  E.  737)  );  12  App.  667  (78  S.  E. 
144).  Charge  that,  when  State  makes 
out  prima  facie  case  and  defense  of 
alibi  is  relied  on,  burden  is  on 
defendant  to  establish  alibi  by  pre- 
ponderance of  evidence,  not  error, 
when  immediately  thereafter  jury  were 
instructed  to  consider  all  evidence,  in- 
cluding that  as  to  alibi,  with  refer- 
ence to  determining  whether  there 
was  reasonable  doubt  of  guilt. 
102/387  (2)  (30  S.  E.  845);  113/726 
(1)  (39  S.  E.  332).  Evidence  of  alibi, 
with  other  evidence,  may  raise  rea- 
sonable doubt,  but  not  error  to  fail 
to  so  charge  in  absence  of  request, 
where  reasonable  doubt  and  alibi  fully 
covered   in   general   charge.     102/660 


(3)  (29  S.  E.  477);  1  App.  728  (4)  (57 
S.  E.  1054).  Assignment  that  charge 
stating  that  burden  was  on  defendant 
to  prove  alibi  by  preponderance  of 
evidence  was  error,  because  proof  to 
a  reasonable  certainty  only  is  re- 
quired, was  without  merit.  130/274 
(8)  (60  S.  E.  840).  Charge  excluding 
evidence  concerning  alibi  from  being 
weighed  by  jury  on  subject  of  reason- 
able doubt  as  to  defendant's  guilt  is 
erroneous.  132/237  (63  S.  E.  786); 
see  12  App.  667  (78  S.  E.  144).  Charge 
that,  if  defendant  could  not  have  been 
at  scene  of  crime,  that  would  be  a 
complete  alibi  and  would  constitute 
complete  defense,  but  that,  whether 
alibi  complete  or  not,  jury  should 
consider  it  along  with  other  testi- 
mony and  acquit,  if  evidence,  as  a 
whole,  raised  reasonable  doubt,  was 
not  error  on  ground  that  court  failed 
to  charge  that  acquittal  should  result 
if  alibi  established  to  reasonable  sat- 
isfaction of  jury,  and  on  ground  that 
it  confused  alibi  with  other  issues  in 
case  (one  dissenting).  3  App.  803  (61 
S.  E.  737)  (dissent  in  this  case  in 
4  App.  807  (61  S.  E.  737));  see  11  App. 
142  (3),  146,  147  (74  S.  E.  902).  Not 
error  to  charge  that  burden  on  de- 
fendant to  show  truth  of  alibi;  that 
he  is  not  bound  to  show  it  beyond  a 
reasonable  doubt,  but  to  satisfaction 
of  jury;  and  that  he  is  not  bound  to 
show  it  by  any  higher  proof  or 
greater  degree  of  evidence  than  is 
necessary  to  show  any  other  material 
fact  set  up  in   defense.     11  App.   102 

(2)  (74   S.   E.   708);   see   11   App.   142 

(3)  (74  S.  E.  902).  Charge  that  bur- 
den is  on  accused  to  establish  alibi  "to 
your  satisfaction,"  not  reversible  er- 
ror because  of  omission  of  word  "rea- 
sonable."    12  App.  667  (78  S.  E.  144). 

Time  of  offense  placed  by  State's  evi- 
dence as  coincident  with  another 
event,  evidence  of  alibi  need  only  re- 
late to  time  and  place  of  such  event. 
125/16   (1)    (53  S.   E.  767). 
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ARTICLE  16. 

Rules  Governing  the  Admission  of  Testimony. 

§  1019.  (§  993.)  Character  and  conduct  of  parties.  The  general 
character  of  the  parties,  and  especially  their  conduct  in  other  transactions, 
are  irrelevant  matter,  unless  the  nature  of  the  action  involves  such  character 
and  renders  necessary  or  proper  the  investigation  of  such  conduct. 


See  §  5745,  Civil  Code,  and  notes. 

Abortion,  prior  unsuccessful  attempts  to 
commit,  held  admissible.  121/183  (l) 
(48  S.  E.  949). 

Adultery  and  fornication:  On  prosecu- 
tion for  adultery,  evidence  as  to  im- 
proper conduct  between  defendant  and 
his  coadulterer,  committed  in  another 
county,  admissible  to  show  relations 
between  the  parties,  and  as  circum- 
stance pointing  to  guilt.  127/212  (3) 
(56  S.  E.  125).  Evidence  showing 
previous  lascivious  conduct  between 
the  same  parties  admissible  on  charge 
of  fornication.  103/227  (1-3)  (29  S. 
E.  966). 

Answer  excluded  where  question  as  to 
character  not  in  proper  legal  form. 
109/120  (2)   (34  S.  E.  298). 

Argument  made  by  defendant's  counsel 
that  defendant's  character  is  good, 
though  no  evidence  as  to  character 
introduced,  reversible  error  to  allow 
solicitor,  over  objection,  to  argue  that 
as  prisoner  has  not  introJuced  such 
evidence,  it  must  have  been  because 
he  had  no  such  character.  86/401  (12 
S.  E.  806);  and  see  92/448  (2)  (17  S. 
E.  265). 

Army  officer,  certificate  of,  showing 
honorable  discharge  from  army  and 
stating  that  character  good,  not  ad- 
missible to  establish  character  for 
peaceableness,  or  generally.  120/858 
(3)   (48  S.  E.  314). 

Assault  with  intent  to  murder,  accused 
on  trial  for,  error  to  admit  evidence  of 
subsequent  assault  made  on  prosecu- 
tor by  accused.  125/51  (54  S.  E.  195). 
On  trial  of  indictment  for  assault  with 
intent  to  murder,  where  counsel  for 
defendant  proposes  to  prove  previous 
fight  between  prosecutor  and  defend- 
ant and  connect  the  two  by  continued 
intermediate  threats  and  acts  of  vio- 
lence, not  error  to  require  counsel  to 
begin  at  the  offense  charged  and  travel 
back  to  the  first  fight  before  that  shall 


be  given  in  proof.  18/460  (2).  On 
trial  of  indictment  for  assault  with  in- 
tent to  murder,  evidence  of  prior  quar- 
rels between  parties  and  acts  of  vio- 
lence by  accused,  admissible  to  show 
motive  and  malice.  9  App.  300  (4) 
(70  S.  E.  1124). 

Bastardy,  upon  trial  for,  evidence  that 
accused  had  previously  been  tried  for 
seduction  of  mother  of  the  bastard, 
and  found  guilty  of  fornication  was  ir- 
relevant.    121/491    (2)    (49   S.    E.   609). 

Bigamy,  on  trial  for,  error  to  admit  over 
objection  evidence  to  show  that  about 
seven  years  prior  to  the  second  mar- 
riage, while  defendant  was  living  with 
his  first  wife,  he  had  been  arrested  on 
charge  of  cruelty  to  his  wife;  nor 
should  evidence  to  show  that  defend- 
ant had  mistreated  and  neglected  his 
first  wife  and  ber  children  be  admit- 
ted over  objection.  6  App.  696  (5)  (65 
S.  E.  792). 

Charge  as  to  weight  to  be  given  evidence 
of  good  character  need  not  be  given 
in  absence  of  proper  request.  7  App. 
687  (2)  (67  S.  E.  846).  Charge  pref- 
aced by  statement  that  "it  is  con- 
tended that  evidence  has  been  intro- 
duced that  shows  defendant  to  be  a 
man  of  good  character,"  not  tend  to 
destroy  force  of  evidence.  130/406  (4) 
(60  S.  E.  1063).  Character  not  put  in 
issue,  not  error  to  refuse  to  charge  that 
character  of  accused  is  presumed  good 
unless  shown  to  be  otherwise.  123/580 
(6)  (51  S.  E.  590).  Defendant's  char- 
acter put  in  issue,  error  to  charge  on 
support  of  witness  by  proof  of  good 
character.  2  App.  405  (3)  (58  S.  E. 
684).  Where  old  man  was  convicted 
of  assault  with  intent  to  rape  upon 
child  of  tender  years,  and  State's  evi- 
dence was  weak,  and  where  only  evi- 
dence for  accused  consisted  of  strong 
proof  that  he  had  been  all  his  life  a 
man  of  most  excellent  character,  and 
where  judge    completely    ignored  this 
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defense  until  close  of  charge,  when 
he  charged  upon  the  subject  of  char- 
acter in  most  general  terms,  convic- 
tion set  aside.  102/803  (30  S.  E.  263). 
It  was  not  error  for  court  to  charge 
that  in  reconciling  conflicts  jury  might 
consider  evidence  as  to  good  character 
of  accused.  118/69  (44  S.  E.  822). 
Charge  as  to  evidence  of  good  char- 
acter held  not  error.  124/69  (6)  (52 
S.  E.  293).  Though  defendant's  char- 
acter is  not  put  in  issue,  still  where 
evidence  discloses  facts  tending  to 
show  that  defendant  is  woman  of  im- 
moral life,  it  is  not  hurtful  to  her  for 
the  court  to  charge  that  a  woman 
with  bad  character  has  the  right  to  de- 
fend herself  upon  the  same  principle 
as  people  of  good  character.     124/343 

(6)  (52  S.  E.  431).  A  proper  instruc- 
tion should  be  given  in  every  case 
where  the  accused  puts  his  charactei 
in  issue;  but  in  absence  of  request, 
omission  to  give  specific  charge  will 
not  require  a  new  trial.  It  is  only  in 
exceptional  cases  where  court  fails  to 
charge  as  to  good  character  of  ac- 
cused that  new  trial  should  be  granted. 
137/337  (3)   (73  S.  E.  575);  see  137/193 

(7)  (73  S.  E.  255).  Charge  in  these 
words:  "The  defendant  has  intro- 
duced some  evidence  as  to  his  good 
character.  That  is  a  matter  you  can 
consider,  along  with  the  other  evi- 
dence in  the  case,  in  determining 
whether  or  not  the  defendant  be  guilty, 
or  not  guilty,"  not  error,  either  be- 
cause of  use  of  word  "some"  or  be- 
cause court  did  not  more  particularly 
instruct  as  to  character.  112/392  (5) 
(37  S.  E.  762).  Charge  in  language  of 
this  section  held  not  objectionable  as 
being  unauthorized  by  the  facts. 
132/64  (7)  (63  S.  E.  784).  Charge  that 
good  character,  in  doubtful  case,  com- 
pels acquittal  is  stating  rule  too 
strongly,  and  request  so  to  charge 
properly  refused.  6  App.  354  (3) 
(64  S.  E.  1105).  Charge  that  evidence 
as  to  character  of  defendant  was  rele- 
vant and  must  be  considered,  sufficient, 
in  absence  of  written  request  to  charge 
further.  130/274  (12)  (60  S.  E.  640). 
Where  evidence  is  introduced  to  shotr 
character  of  deceased  for  violence,  no 
error  to  fail  to  charge  thereon  in  the 
absence  of  request.  136/59  (1)  (70 
S.    E.  876).      Not  ,<rror    under    farts 


here  to  omit  to  charge  concerning 
good  character  of  accused,  in  absence 
of  request.  5  App.  80  (8)  (62  S.  E.  641). 
Charge  that  jury  have  no  right  to  ac- 
quit simply  because  prosecuting  wit- 
ness may  have  violated  the  law;  that 
if  prosecuting  witness  had  violated 
the  law,  he  should  be  prosecuted  and 
punished,  but  that  his  infraction  of 
the  law  is  no  excuse  for  any  other  cit- 
izen to  break  it — if  it  has  been  shown 
that  law  has  been  broken  in  this  case 
by  defendant;  and  that  this  is  not  a 
case  between  the  prosecutor  and  the 
defendant  but  between  the  State  and 
the  defendant,  while  argumentative, 
is  not  cause  for  reversal.  11  App.  798 
(5)  (76  S.  E.  164).  See  §  1013,  catch- 
word Character. 
Chastity:  On  indictment  for  keeping 
lewd  house,  evidence  of  general  repu- 
tation for  chastity  of  women  frequent- 
ing and  boarding  at  house  is  admis- 
sible. 57/390  (1).  Reputation  of  a 
house  being  kept  and  maintained  as 
a  lewd  house  is  admissible.  76/82  (3); 
2  App.  387  (1)  (58  S.  E  499),  433  (7) 
(58  S.  E.  559),  445  (l)  (58  S.  E  546). 
On  trial  of  woman  arrested  for  viola- 
tion of  ordinance  prohibiting  "street 
walkers"  on  streets  at  night,  evidence 
of  general  character  of  such  woman, 
admissible.  74/516  (l).  Defendant 
having  sought  to  justify  homicide  on 
ground  that  deceased  was  attempting 
to  ruin  his  daughter,  and  that  he  was 
outraged  and  acted  to  protect  his 
daughter,  admissible  for  State  to  in- 
troduce in  rebuttal  evidence  of  no- 
torious character  for  lewdness  of  de- 
fendant's daughter  in  the  community. 
123/431  (4)  (51  S.  E.  394).  Not  per- 
missible for  State  to  show  that  de- 
fendant's daughter  had  been  seen  be- 
tween nine  and  ten  o'clock  at  night, 
sitting  on  a  fence  talking  to  a  man,  no 
connection  between  such  fact  and 
homicide  appearing,  and  no  knowledge 
thereof  on  part  of  defendant  being 
shown.  Id.  431  (5)  (51  S.  E.  394). 
Where  evidence  showed  that  on  sev- 
eral occasions  defendant  visited  house 
where  woman  lived  with  whom  he  was 
cNar<?ed  to  have  committed  adultery 
a^d  fornication,  and  that  he  had  been 
seen  in  bed  with  her,  it  was  competent 
to  prove  that  her  general  reputation 
w;?«    that   of    a    prostitute    and    that 
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house  where  she  lived  was  generally 
reputed  to  be  a  bawdy  house.  124/815 
(3)  (53  S.  E.  381).  See  Rape,  Seduc- 
tion. 

Cheating  and  swindling  by  false  repre- 
sentations, in  trial  for,  similar  repre- 
sentations made  to  another  than  the 
prosecutor  for  similar  purpose,  admis- 
sible. 100/41  (2)  (28  S.  E.  26);  and 
see  4  App.  67  (3)  (60  S.  E.  816). 

Circumstantial  evidence  may  establish 
guilt,  notwithstanding  strong  and  sat- 
isfactory evidence  of  good  character. 
81/736  (1)  (8  S.  E.  420).  Evidence  im- 
plicating accused  being  rather  weak 
and  wholly  circumstantial,  his  good 
character  might  well  have  been  treated 
by  jury  as  an  answer  to  it.  92/461  (17 
S.  E.  619). 

Concealed  weapon,  where  one  on  trial 
for  carrying,  stated  that  he  did  not 
own  a  pistol  and  never  carried  one  in 
his  life  and  witness  testified  to  same 
effect,  evidence  that  accused  had,  on 
previous  occasion,  openly  carried  a 
pistol,  was  irrelevant;  but  its  admis- 
sion was  not  cause  for  new  trial  where 
guilt  otherwise  clearly  established. 
113/749    (39  S.   E.  295). 

Cross-examination  of  witnesses  as  to 
character:  See  Direct  examination, 
State,  Violence  and  peaceableness. 

Direct  examination,  where  character 
put  in  issue,  must  relate  to  general 
reputation,  good  or  bad,  but  on  cross- 
examination  specific  instances  may  be 
brought  out.  9  App.  438  (71  S.  E. 
682);  see  138/349  (2)  (75  S.  E.  324). 
Witness  called  by  defendant  to  show 
his  general  character  not  permitted  on 
examination  in  chief  to  testify  as  to 
particular  instances  or  special  traits 
which  do  not  bear  upon  the  peculiar 
nature  of  the  crime  charged.  131/494 
(2)  (62  S.  E.  806).  Cross-examina- 
tion as  to  character  may  include  in- 
quiry as  to  whether  witness  has  heard 
of  accused  being  in  chaingang.  133/79 
(7)  (65  S.  E.  154).  See  State,  Vio- 
lence and  peaceableness. 

Embezzlement,  under  indictment  for, 
admissible  to  show  that  books  of  com- 
pany, whose  funds  were  embezzled 
and  of  which  defendant  was  president, 
had  been  falsified  at  defendant's  in- 
stance, whether  false  entries  made  at 
time  of  act  charged  or  afterwards. 
Admissible    also    to    show    other    acts 


of  embezzlement  of  like  character. 
76/552  (8).  Certain  statements  by  de- 
fendant tending  to  show  that  he  was 
guilty  of  offense  other  than  the  embez- 
zlement for  which  he  was  being  tried, 
held  inadmissible.  108/60,  62  (33  S.  E. 
829). 

Examination  of  witnesses  as  to  char- 
acter: See  Direct  examination,  State, 
Violence  and  peaceableness. 

Plight  of  accused  as  evidence:  See  § 
1010,  catchword  Plight 

Gaming,  in  prosecution  for  renting 
room  to  be  used  for,  competent  to 
prove  that  more  than  two  years  be- 
fore finding  indictment  tenant  was 
well  known  as  a  gambler,  and  that 
the  apartment  had  a  reputation  as  a 
gaming  house.  122/164  (2)  (50  S.  E. 
54).  Fact  that  certain  reputable  citi- 
zens testified  to  good  characer  of  de- 
fendants not  sufficient  to  generate  any 
doubt,  as  against  positive  facts  proved 
clearly  indicating  guilt.  2  App.  623, 
624  (58  S.  E.  1114). 

General  character:  See  Direct  examina- 
tion, Violence  and  peaceableness. 

Guilty  knowledge  being  gist  of  offense, 
anything  going  to  show  its  existence, 
admissible  without  regard  to  date. 
122/164  (1)  (50  S.  E.  54);  123/508  (3) 
(51   S.   E.  499). 

Habit  and  custom:  When  it  becomes 
material  inquiry  as  to  whether  de- 
ceased had  fired  his  pistol  in  the  prog- 
ress of  a  rencounter  which  resulted 
in  his  death,  it  is  competent  to  prove 
by  witness  who  spoke  from  her  own 
knowledge  that  deceased  was  accus- 
tomed to  carry  the  hammer  of  his 
pistol  on  an  empty  cartridge.  100/659 
(3)  (28  S.  E.  423). 

Incest,  evidence  of  acts  of,  at  times 
prior  to  that  relied  on  for  conviction, 
admissible  to  throw  light  on  relation  of 
parties.  125/52  (3)  (53  S.  E.  817);  see 
127/212  (3)  (56  S.  E.  125).  Testimony 
as  to  acts  and  declarations  of  accused 
manifesting  solicitude  concerning 
pregnancy  of  the  woman,  admissible. 
110/150  (7)   (35  S.  E.  161). 

Independent  crime:  Evidence  to  show 
that  accused  has  committed  crime 
wholly  independent  of  offense  for 
which  he  is  on  trial  is  irrelevant  and 
should  be  excluded  on  objection. 
125/51  (54  S.  E.  195);  113/749  (39  S. 
E.  295);  12  App.  359  (2)  (77  S.  E.  187). 
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While   general   rule   is   that   proof   of 
other  crimes  is  not  admissible,  there 
are  many  general  exceptions.     8  App. 
413  (1)  (69  S.  E.  310);  see  10  App.  795, 
797  (74  S.  E.  304).    Where  two  crimes 
are  connected  in  time,  place,  and  pur- 
pose,   there   is   some   probability   that 
the    perpetrator     of    one    perpetrated 
both.     63/395    (3).     Crime  other  than 
one    charged    not    admissible,    unless 
connection    established     between    the 
crimes  to  explain  actor's   purpose   or 
to  identify  him.     119/396   (4-6)    (46  S. 
E.   897);   see   100/41    (28   S.   E.   26);   4 
App.  67  (3)   (60  S.  E.  816),  303  (61  S. 
E.  546);  7  App.  116  (6)  (66  S.  E.  390); 
126/100   (3)    (54  S.  E.  805);  5  App.  93 
(2)   (62  S.  E.  663);  4  App.  649  (4)   (62 
S.   E.   99);   11   App.   787   (5)    (76   S.   E. 
163);  76/552  (8);  121/183  (1)  (48  S.  E. 
949).     Evidence  which  has  direct  rele- 
vancy to  case  on  trial  not  objection- 
able because  it  also  tends  to  show  dis- 
tinct  and   separate   crime   on   defend- 
ant's part.     7  App.  115   (6)    (66  S.   E. 
390);  4  App.  67  (3)  (60  S.  E.  816),  649 
(4)   (62  S.  E.  99).  Proof  of  other  crimes 
is   never   admissible    (except   in   cases 
where  defendant  has  himself  put   his 
character  in  issue)  where  its  chief  or 
only  probative  value  consists  in  show- 
ing  that   defendant   is,   by   reason    of 
his  bad  character,  more  likely  to  have 
committed   the   crime   than   he   other- 
wise would  have  been.    8  App.  413  (2) 
(69    S.    E.    310).     Where     knowledge, 
motive,  intent,  good  or  bad  faith,  and 
other    matters     dependent    upon    per- 
son's  state   of   mind   are   involved   as 
material   element   in   offense,   and   de- 
fendant has  engaged  in  course  of  con- 
duct or  done  other  acts  at  or  about 
the  time  of  the  act  in   question,  and 
these  other  transactions  are  illustrative 
of  state  of  defendant's  mind,  proof  of 
them  may  be  received,  though  one  or 
more    of    them    may    be    criminal.      8 
App.  413  (3)   (69  5.  E.  310).     Witness 
of   defendant  may  be   cross-examined 
as   to    relationship    to    defendant,    to 
show  bias  or  prejudice  or  probability 
that    testimony    given    under    fear    or 
duress,  though  such  examination  may 
bring  out  testimony  tending  to  show 
that   accused    is   guilty   of  an   offense 
other  than  that  for  which  he  is  being 
tried.    9  App.  301  (70  S.  E.  1127).     On 
trial   for   one   offense,   not   competent 


for  State  to  prove  previous  conviction 
for  another  offense,  though  a  fact 
necessarily  established  by  that  convic- 
tion was  one  relevant  to  case  on  trial. 
115/204  (41  S.  E.  685);  see  123/508  (4) 
(51  S.  E.  499);  121/491  (2)  (49  S.  E. 
609).  Even  if  some  evidence  as  to 
other  offenses  was  illegally  admitted, 
yet  if  the  legal  evidence  beyond  all 
reasonable  doubt  demanded  verdict  of 
guilty  new  trial  not  granted.  108/62 
(33  S.  E.  829).  Where  one  accused 
of  larceny  is  shown  to  have  been  in 
possession  of  the  stolen  goods,  State 
may  prove  that  at  the  place  where, 
and  the  time  when,  the  stolen  goods 
were  found,  there  were  found  numer- 
ous other  articles  of  the  same  kind 
which  had  likewise  been  stolen  (one 
dissenting).  10  App.  795  (2)  (74  S.  E. 
304).  In  prosecution  for  burglary,  loss 
of  articles  other  than  those  described, 
if  such  articles  be  found  in  recent  pos- 
session of  defendant,  may  be  proved 
as  circumstance  tending  to  disclose 
identity  of  the  burglar.  5  App.  430 
(63  S.  E.  534);  see  §  1010,  catchword 
Possession. 

Intoxicating  liquor:  That  accused  re- 
fused to  sell  liquor  to  another  is  not 
admissible  evidence  to  show  that  he 
did  not  sell  to  particular  person  on 
different  occasion.  87/332  (2)  (13  S. 
E.  556).  On  trial  for  keeping  liquor  at 
place  of  business,  evidence  that  wit- 
ness on  repeated  occasions  had  bought 
whiskey  from  accused,  admissible.  9 
App.  831  (72  S.  E.  290).  The  accused 
having  put  his  character  in  issue,  evi- 
dence that  he  had  been  convicted  of 
the  offense  of  riot  was  admissible.  11 
App.  89  (4)  (74  S.  E.  711).  On  trial 
of  one  charged  with  sale  of  intoxicat- 
ing liquor,  error  to  admit  testimony 
that  he  had  been  living  in  a  state  of 
adultery  with  a  named  woman.  12 
App.  359  (2)  (77  S.  E.  187). 

Intoxication  of  person  at  sundown  be- 
ing issue,  evidence  that  he  seemed  to 
be  drinking  at  half  past  two  in  the 
afternoon,  admissible.  9  App.  830  (3) 
(72  S.  E.  287).  Where  drunkenness 
on  highway  is  charged,  State  may 
show  that  accused  was  acting  dis- 
orderly, and  in  manner  indicative  of 
insobriety  upon  places  adjacent  to  the 
highway,  at  or  about  the  same  time 
it  is  alleged  that  he  was  drunk  upon 
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the  highway.  9  App.  430  (5)  (71  S. 
E.  603). 

Labor  Contract  Act,  defendant  on  trial 
for  violation  of,  evidence  that  he  had 
previously  obtained  money  on  another 
contract,  inadmissible,  the  contracts 
being  in  no  wise  connected,  and  the 
first  act  not  tending  to  illustrate  in- 
tent of  defendant  in  procuring  money 
under  second  contract.  5  App.  303 
(63  S.  E.  62)  and  citations. 

Limited  time,  good  conduct  during,  or 
on  particular  occasion,  not  admissible. 
102/31,  32   (29   S.   E.  153). 

Murder,  where  on  trial  for,  accused  had 
explained  his  presence  at  place  of 
homicide  by  saying  that  he  went  there 
to  order  deceased  off  his  premises  for 
interfering  with  his  laborers,  error  to 
allow  State  to  prove  by  witness  that 
he  had  been  a  near  neighbor  of  de- 
ceased for  20  years  and  had  never 
heard  of  his  having  a  reputation  for 
interfering  with  hands  of  other  people. 
131/761  (2)  (63  S.  E.  294).  Fact  that 
accused  was  fugitive  in  arms  against 
authorities,  though  unknown  to  de- 
ceased, may  be  proved  where  issue  is 
whether  homicide  committed  in  re- 
sisting lawful  arrest  or  in  defense 
again  unlawful  assault.  99/25  (1)  (25 
S.  E.  614).  That  one  on  trial  for  murder 
had  "reported  a  still,"  not  admissible. 
109/501  (1)  (34  S.  E.  1019).  Where 
father  on  trial  for  murder  of  daughter, 
and  her  character  for  chastity  not  at- 
tacked, not  error  to  exclude  evidence 
that  physician  had  examined  body  of 
deceased  and  found  her  to  be  a  virgin. 
•  127/289  (1)  (56  S.  E.  429).  Where  ac- 
cused was  charged  with  having 
wrecked  a  train  and  was  on  trial  for 
murder,  and  it  appeared  that  his  wife 
was  a  passenger  on  the  train  by  his 
direction,  not  error  to  admit  evidence 
that  he  had  become  enamored  of  an- 
other woman  and  made  her  a  proposi- 
tion of  marriage  which  had  been  re- 
jected. Such  evidence  is  admissible 
as  bearing  upon  motive.  102/660  (7) 
(29  S.  E.  477).  On  trial  of  one  charged 
with  murder  of  his  wife,  evidence  is 
admissible  which  tends  to  show  that 
for  a  long  time  prior  to  homicide  and 
till  a  short  time  prior  thereto,  de- 
fendant was  cruel  to  and  ill-treated 
his  wife.  137/769  (1)  (74  S.  E.  282). 
See  Violence  and  peaceableness. 


Narcotic  drugs,  physician  charged  with 
violation  of  act  regulating  sale  of,  the 
prosecution  may,  in  order  to  prove 
his  state  of  mind  at  time  of  transac- 
tion charged,  show  that  during  same 
period  of  time  defendant  was  guilty 
of  other  violations  of  the  law,  though 
he  may  have  been  tried  for  violating 
the  law  as  to  one  or  more  of  these 
other  transactions,  and  acquitted.  8 
App.  413  (4,  5)  (69  S.  E.  310);  see  9 
App.  141  (2)  (70  S.  E.  894). 

New  trial,  evidence  of  good  character 
offered  in  support  of  motion  for,  no 
cause  for  granting  motion.  124/424 
(11)   (52  S.  E.  910). 

Omission  to  show  good  character  does 
not  justify  presumption  that  character 
is  bad.     86/401,  403   (12  S.  E.  806). 

Particular  traits  of  character:  See  Di- 
rect examination,  Violence  and  peace- 
ableness. 

Peaceableness,  character  for:  See  Vio- 
lence and  peaceableness. 

Possession  of  other  stolen  goods  than 
those  for  larceny  of  which  defendant 
is  on  trial:    See  Independent  crime. 

Prejudice  and  ill-will,  act  of  accused 
calculated  to  excite,  but  not  connected 
with  case  on  trial,  inadmissible. 
109/501  (1)  (34  S.  E.  1019). 

Preliminary  statement  to  jury  by  solic- 
itor embracing  irrelevant  facts  as  to 
character  and  conduct  of  defendant, 
the  court,  on  objection,  or  sua  sponte, 
should  interfere  and  instruct  jury  to 
disregard  such  facts.  6  App.  439  (1) 
(65  S.  E.  162). 

Presentment  pending  against  one  for 
keeping  gaming  house  is  public 
charge,  and  admissible  to  show  repu- 
tation. 118/42.(4)  (44  S.  E.  859);  see 
123/508   (4)    (51  S.  E.  499). 

Rape,  on  trial  for  assault  with  intent 
to,  mother  of  girl  not  allowed  to  tes- 
tify that  another  daughter  has  com- 
plained that  defendant  ravished  her. 
7  App.  35  (2)  (66  S.  E.  27).  On  trial 
for  rape,  previous  unchaste  character 
of  woman  admissible  as  bearing  on 
both  her  credibility  as  witness  and 
question  of  consent.  114/518  (40  S. 
E.  731);  see  123/431,  441  (51  S.  E. 
394).     See  Charge. 

Reasonable  doubt  from  evidence  of 
character:  See  §  1013,  catchword 
Character. 

Reputation  for  character,  good  or  bad, 
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may  be  proved  by  showing  what  peo- 
ple generally  say;  and  reputation  for 
good  character  may  be  proved  by  tes- 
timony showing  that  no  one  within 
the  knowledge  of  the  witness  has 
spoken  ill  of  the  character  of  the  per- 
son under  investigation.  101/9  (1-a) 
(29  S.  E.  309).  A  person's  character 
is  not  to  be  proved  by  asking  witness 
what  kind  of  a  man  that  person  is. 
"Character/'  in  legal  parlance,  is 
equivalent  to  "reputation"  in  more 
precise  diction.  10  App.  402  (1)  (73 
S.  E.  404). 

Seduction,  in  trial  for,  it  is  not  compe- 
tent evidence  on  behalf  of  State  that 
parents  of  female  alleged  to  have 
been  seduced  and  the  family  generally 
were  persons  of  good  character  and 
standing.  Even  the  character  of  the 
female  herself  is  not  competent  ex- 
cept in  rebuttal  to  evidence  tending 
to  impeach  either  her  chastity  as  a 
woman  or  her  veracity  as  a  witness. 
89/396  (1)  (15  S.  E.  489).  On  trial 
for  seduction  alleged  to  have  been  ac- 
complished by  persuasion  and  prom- 
ises of  marriage,  promises  of  marriage 
made  and  letters  written  by  accused 
to  the  woman  after  the  seduction,  but 
pending  the  marriage  engagement,  are 
admissible.     91/254  (1)   (18  S.  E.  140). 

Stabbing,  subsequent  conduct  of  person 
stabbed  not  admissible  on  trial  for. 
124/442  (2)  (52  S.  E.  748).  Evidence 
of  prior  fight  between  prosecutor  and 
defendant  not  admissible  on  trial  for 
stabbing.  25/396.  Evidence  of  dis- 
tinct transaction  between  prosecutor 
and  accused,  some  time  before  the 
stabbing,  was  inadmissible  to  justify 
the  offense.     74/375. 

State  cannot  put  general  character  of 
defendant  in  issue;  but  accused  may 
show  his  good  character.  Whenever 
defendant  puts  his  good  character  in 
issue,  State  has  privilege -of  disprov- 
ing the  fact,  either  by  cross-exam- 
ination of  defendant's  witnesses,  or  by 
introduction  of  other  witnesses  who 
testify  that  his  general  character  is 
bad,  or  by  both  methods.  9  App.  438 
(71  S.  E.  682);  see  12  App.  640  (1)  (77 
S.  E.  1070).  State  may  reply,  by 
showing  on  cross-examination  or 
otherwise,  that  defendant  had  previ- 
ously been  confined  in  chaingang  or 
penitentiary,  where  defendant  has  put 
6  Ga  Code— 41 


in  evidence  his  character  by  introduc- 
ing witness  to  testify  that  his  char- 
acter is  good.  5  App.  495  (3)  (63  S. 
E.  535).  Rule  which  permits  prose- 
cution to  rebut  evidence  adduced  to 
prove  defendant's  good  character  not 
affected  by  the  fact  that  the  witness 
used  for  the  purpose  of  showing  good 
character  was  called  to  the  stand  by 
the  State.  8  App.  124  (2)  (68  S.  E. 
622).  That  the  court  allowed  a  wit- 
ness for  the  State  to  testify:  "I  met 
the  accused  about  a  week  before  he 
killed  his  wife.  He  said  he  had  been 
in  jail  30  days  and  had  got  out  again," 
and  then  ruled  out  this  testimony,  did 
not  have  the  effect  of  putting  the  gen- 
eral character  of  the  accused  in  is- 
sue. 106/760  (6)  (32  S.  E.  666).  Making 
of  statement  does  not  alone  au- 
thorize evidence  of  general  bad  char- 
acter of  defendant.  77/513  (2);  see 
137/777  (1)  (74  S.  E.  537).  See  Di- 
rect examination,  Violence  and  peace- 
ableness. 

Threats  as  evidence:  See  §§  60,  61, 
catchword  Threats;  §  65,  catchword 
Provocation;  and  §§  71,  97,  115,  catch- 
word Words,  threats,  or  menaces. 

Violence  and  peaceableness:  On  trial 
for  murder,  admission  of  evidence,  of- 
fered by  State,  of  character  of  accused 
for  violence  and  of  deceased  for 
peaceableness,  not  in  rebuttal  and 
over  objection  of  defendant,  held  er- 
ror. 43/88  (1);  see  138/336  (4)  (75 
S.  E.  240).  General  character  for  vio- 
lence not  established  by  proof  of 
specific  acts.  70/134  (5);  107/683  (3) 
(33  S.  E.  673);  125/133  (6)  (53  S.  E. 
1027);  101/9  (1)  (29  S.  E.  309).  A 
specific  battery  does  not  necessarily 
tend  to  show  general  character  for 
violence;  and  on  trial  for  murder, 
where  it  was  sought  to  show  charac- 
ter of  deceased  for  turbulence,  it  was 
inadmissible  to  prove  particular  act 
of  violence.  118/1  (2)  (43  S.  E.  852). 
On  trial  for  homicide,  evidence  that 
deceased  had  a  reputation  of  carry- 
ing deadly  weapons  not  admissible, 
there  being  nothing  to  show  this  was 
known  to  accused.  125/133  (5)  (53  S. 
E.  1027)-;  137/75  (5)  (72  S.  E.  911). 
Fact  that  certain  witnesses  for  de- 
fendant, who  testified  as  to  character 
of  deceased  on  cross-examination, 
stated  that  they  did  not  know  of  any 
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specific  acts  of  violence  except  one 
drunken  quarrel  with  accused,  did  not 
authorize  defendant  to  prove  by  other 
witnesses  that  they  knew  of  certain 
acts  of  violence  by  deceased,  such  tes- 
timony not  being  invoked  in  connec- 
tion with  or  in  reply  to  cross-exam- 
ination of  the  other  witnesses. 
125/133  (6)  (53  S.  E.  1027).  Charge 
that  character  not  shown  by  specific 
acts,  but  that  jury  may  consider  such 
acts  in  this  case,  where  they  were 
admitted  by  agreement  of  counsel, 
not  erroneous.  127/350  (5)  (56  S.  E. 
444).  Defendant  having  put  in  evi- 
dence his  character  for  peaceableness, 
the  State  could  reply  thereto;  but  it 
was  his  general  character  for  violence 
or  peaceableness  which  could  be 
shown  in  rebuttal,  not  hearsay  that 
defendant  had  done  particular  things. 
133/264  (2)  (65  S.  E.  426).  Character 
of  deceased  for  violence  cannot  be 
proved  by  record  of  his  conviction  of 
manslaughter.  8  App.  531  (3)  (69  S. 
E.  917).  Defendant  in  murder  case 
can  show  character  of  deceased  for 
violence  only  where  prima  facie 
shown  that  prisoner  was  assailed  and 
was  honestly  seeking  to  defend  self. 
70/134  (5-a) ;  and  see  5/86  (4) ;  75/413, 
415;  90/310,  312  (17  S.  E.  86);  137/777 
(2)  (74  S.  E.  537);  136/65  (5)  (70  S. 
E.  868).  Where  witness  called  by  de- 
fendant testifies  that  character  of  de- 
fendant for  peaceableness  is  good,  he 
may  be  interrogated  on  cross-exam- 
ination as  to  having  seen  the  defend- 
ant engage  in  a  fight.  87/173  (4)  (13 
S.  E.  247);  135/391  (3)  (69  S.  E.  541); 
136/243  (2)  (71  S.  E.  164);  138/349  (2) 
(75  S.  E.  324).  Where  defendant  ad- 
mitted homicide  and  claimed  it  was 
justifiable,  error  to  charge  that  de- 
fendant's evidence  of  character  as  a 
peaceable  man  applied  only  to  cases 
where  it  was  question  whether  homi- 
cide committed  by  accused.  10/101 
(1).  Where  character  for  violence 
inadmissible  to  throw  light  on  guilt 
or  innocence,  it  is  inadmissible  to 
guide  jury  in  recommending  as  to 
punishment.  90/310  (1)  (17  S.  E.  86). 
Character  of  deceased  for  violence  of- 
fers no  justification  or  mitigation  to 
one  who  slays  without  provocation. 
99/213  (4)  (25  S.  E.  307).  Witness 
may    be    allowed,    after    showing    his 


acquaintance  with  the  person  in- 
quired of,  to  testify  that  he  had 
known  him  for  a  long  while,  had 
lived  in  the  same  community  with 
him,  and  had  never  heard  his  repu- 
tation or  character  for  peaceableness 
questioned  or  attacked.  101/9  (1-a) 
(29  S.  E.  309).  On  trial  for  murder 
not  error  to  refuse  to  allow  jailer  to 
testify  as  to  his  opportunities  for  ob- 
serving disposition  and  conduct  of  ac- 
cused while  in  prison,  the  evidence 
being  offered  to  show  his  "character 
for  quietude  and  peaceableness,  as 
compared  with  other  men,"  but  coun- 
sel for  accused  expressly  declining  to 
put  in  issue  the  general  character  of 
the  latter  for  peaceableness  or  vio- 
lence. 102/31  (29  S.  E.  153).  Not  er- 
ror to  refuse  to  admit  testimony  as 
to  general  character  of  prisoner's  co- 
defendant  for  violence,  before  there 
was  any  proof  that  defendant  had 
participated  in  the  crime  with  which 
he  was  charged,  under  duress  result- 
ing from  any  threat  by  such  code- 
fendant,  though  defendant  relied  upon 
defense  that  he  acted  under  such  du- 
ress, as  was  developed  in  his  state- 
ment after  the  evidence  had  been  re- 
jected. 128/17  (1)  (57  S.  E.  83). 
Charge  as  follows  was  not  error: 
"The  character  of  the  deceased  for 
violence,  and  the  character  of  the  de- 
fendant for  peaceableness,  if  the  evi- 
dence discloses  such,  you  will  con- 
sider along  with  the  other  evidence 
in  the  case  in  arriving  at  your  ver- 
dict." 8  App.  117  (3)  (68  S.  E.  653). 
Defendant's  statement  and  testimony 
of  certain  witnesses  introduced  by 
him  put  in  issue  character  of  dece- 
dent, and  court  properly  admitted  ev- 
idence offered  by  prosecution  to  show 
character  of  deceased  as  to  peaceable- 
ness and  violence.  137/777  (1)  (74 
S.  E,  537).  Where  only  evidence  as 
to  violent  character  of  deceased  was 
that  he  was  turbulent  when  drinking, 
and  there  was  no  evidence  that  he  was 
drinking  at  time  of  homicide,  failure 
to  charge  as  to  character  of  dece?sed 
was  not  error.  138/413  (3)  (75  S.  E. 
252). 
Weight  to  be  given  character  evidence: 
See  Charge,  and  §  1013,  catchword 
Character. 
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Rules  governing  the  admission  of  testimony. 


§  1020.  (§  994.)  Burden  of  proof.  The  burden  of  proof  generally  lies 
upon  the  party  asserting  or  affirming  a  fact,  and  to  the  existence  of  whose 
case  or  defense  the  proof  of  such  fact  is  essential.  If  a  negation  or  negative 
affirmation  be  so  essential,  the  proof  of  such  negative  lies  on  the  party  so  af- 
firming it. 


See  §  1013  and  notes,  §  1016,  catch- 
word Innocence,  and  §  5746,  Civil 
Code,  and  notes. 

Capacity  for  crime:  Person  between 
ages  of  10  and  14  years  cannot  law- 
fully be  convicted  of  crime,  unless 
it  appears  that  he  was  capax  doli;  and 
burden  of  proving  that  he  was  so 
rests  upon  State.  100/63  (1)  (25  S. 
E.  845).  In  order  to  render  insanity 
available  as  defense,  burden  on  de- 
fendant-to  show  by  preponderance  of 
evidence  that  he  was  insane  at  time 
of  commission  of  offense.  96/284  (5) 
(22  S.  E.  570);  100/529  (5)  (28  S.  E. 
246);    8    App.    53    (4)    (68    S.    E.    515). 

Charge  held  not  error  as  putting  burden 
on  defendant  to  show  innocence. 
119/436  (2)  (46  S.  E.  644);  138/826 
(6)  (76  S.  E.  353).  Charge  here  on 
burden  of  proof  was  neither  inapt  nor 
erroneous,  nor  was  it  argumentative, 
nor  did  it  intimate  opinion  that  State 
had  carried  burden.  4  App.  142  (4) 
(60  S.  E.  1028). 

Consent  of  parent,  on  trial  of  one  for 
permitting  minor  to  play  billiards 
without,  burden  of  proving  that 
parent   did   not   consent   is   on    State. 


50/103;  see  56/601  (4);  75/267. 

Essential  part  of  offense,  whatever  is 
made,  must  be  set  out  in  indictment 
and  proved.     13/435;  see  50/103,  105. 

License:  Case  of  one  who,  by  pleading 
not  guilty  to  indictment  for  retailing 
liquors  without  license,  alleges  that  he 
retailed  with  license,  not  exception  to 
rule  that  he  who  alleges  affirmative 
must  prove  it.  17/290  (2);  29/645; 
50/103,  106;  56/601;  75/267;  see  12 
App!  81  (3)  (76  S.  E.  784),  84  (2)  (76 
S.   E.  785),  363   (77  S.  E.   188). 

Negative  essential  to  be  proved  in  or- 
der to  show  guilt,  burden  of  proving 
it  rests  on  State.    50/103,  104. 

Opening  and  conclusion  of  argument: 
See  §  1055  and  notes. 

State  carries  burden  in  all  cases.  Bur- 
den only  half  carried  when  it  estab- 
lishes an  hypothesis  of  guilt  but 
leaves  also  an  hypothesis  of  inno- 
cence. In  such  case  benefit  of  doubt 
must  be  given  defendant.  But  when 
defendant  relies  on  circumstantial  ev- 
idence, he  is  not  obliged  to  remove 
doubt.  Sufficient  if  he  create  reason- 
able doubt.  120/494,  495  (48  S.  E. 
153);  see  §  1010  and  notes. 


§  1021.  (§  995.)  Changing  onus.  What  amount  of  evidence  will 
change  the  onus  or  burden  of  proof  is  a  question  to  be  decided  in  each  case 
by  the  sound  discretion  of  the  court. 

See  §  5747,  Civil  Code,  and  notes. 

§  1022.  (§  996.)    Proof  of  original  as  to  admission  of  copy.     The 

existence  of  a  genuine  original  is  essential  to  the  admissibility  of  a  copy.  The 
amount  of  evidence  to  show  such  existence  must  vary  with  the  circumstances 
of  each  case.  Where  no  direct  issue  is  made  upon  the  fact,  slight  evidence 
would  be  sufficient. 

See  §  5761,  Civil  Code,  and  notes. 
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ARTICLE  17. 

Of  Hearsay. 

§  1023.  (§  997.)  Sometimes  original  evidence.  When,  in  a  legal  in- 
vestigation, information,  conversations,  letters  and  replies,  and  similar  evi- 
dence, are  facts  to  explain  conduct  and  ascertain  motives,  they  are  admitted 
in  evidence,  not  as  hearsay  but  as  original  evidence. 


See  §  5763,  Civil  Code,  and  notes. 
Cited.     123/431,  439    (51   S.   E.   394). 

Adultery,  what  was  said  by  members  of 
church  committee  appointed  to  inves- 
tigate charge  of,  was  hearsay  on  trial 
for  adultery.  6  App.  353  (1)  (64  S. 
E.  1001).  On  trial  for  adultery,  let- 
ters written  and  a  conversation  had 
before  the  act  charged,  tending  to 
show  an  attempt  to  blackmail  on  the 
part  of  the  defendant  and  others, 
were  inadmissible.  81/144  (2)  (7  S. 
E.  144). 

Age,  witness  may  testify  as  to,  though 
all  his  information  derived  from  his 
mother  who  lives  in  county  of  trial. 
119/308  (46  S.  E.  413). 

Antecedent  to  fact,  declarations  of  de- 
fendant which  were,  are  sometimes 
admissible  to  explain  conduct  and  dis- 
cern intention.    5/85  (2). 

Bastard  child,  evidence  that  another 
than  defendant  said  he  was  father  of, 
not  admissible.  9  App.  219  (2)  (70 
S.  E.  986). 

Burglary,  declarations  of  owner  of 
goods  found  in  possession  of  one  ac- 
cused of,  made  some  time  after  of- 
fense and  not  in  presence  of  accused, 
hearsay.  96/353  (1)  (23  S.  E.  413). 
Where  it  appeared  that  witness  for 
the  State  concealed  himself  under 
the  house  because  he  suspected  that 
a  burglary  would  be  attempted  by  the 
accused,  not  reversible  error  that  wit- 
ness was  allowed  to  state,  in  expla- 
nation of  his  presence  under  the  house, 
that  it  had  been  reported  to  him  that 
accused  intended  to  enter  the  house 
on  a  certain  night,  it  appearing  from 
uncontradicted  evidence  that  accused 
actually  entered  house  while  witness 
was  under  it.  12  App.  640  (2)  (77  S. 
E.   1070). 

Concocted  in  advance,  statements  which 
were,  as  part  of  projected  scheme  of 
crime  not  introduced  by  party  mak- 
ing  them,   though   they   are   provable 


by  opposite  party  to  show  premedita- 
tion.    71/128  (3-a). 

Conduct,  words  may  constitute,  and 
when  that  conduct  is  otherwise  rele- 
vant, fact  that  the  words  were  used 
may  be  proved  notwithstanding  the 
hearsay  rule.  10  App.  70  (4)  (72  S. 
E.  541). 

Confession  of  accused  implicating  an- 
other, declarations  of  latter  when  in- 
formed by  officers  of  confession,  are 
hearsay.     96/353    (2)    (23    S.    E.   413). 

Consciousness  of  guilt,  statement  indi- 
cating, admissible  against  one  accused 
of  crime.     130/479   (2)    (61   S.   E.   14). 

Conversation  in  which  accused  took 
part,  where  portion  of,  admitted, 
other  portion  throwing  light  on  part 
admitted  and  explaining  conduct  of 
deceased,  held  admissible.  87/262  (13 
S.  E.  464).  Conversation  referred  to 
by  witness  being  relevant  only  as 
matter  of  inducement  to  explain  why 
he  entered  on  certain  investigation, 
better  to  admit  fact  of  conversation, 
but  to  exclude  all  details  and  partic- 
ulars of  same.  82/441  (3)  (9  S.  E.1 
171).  Conversation  of  deceased  with 
third  person  several  days  before  hom- 
icide, held  admissible  to  show  feel- 
ings of  deceased  towards  accused. 
18/194  (5),  224,  225. 

False  reason  for  conduct,  competent  to 
prove  assignment  of,  as  it  serves  to 
convict  party  of  true  one.     17/356  (2). 

Harmless  error  in  admission  of  hear- 
say.    10  App.  109,  114   (72  S.   E.  951). 

Husband,  declaration  of,  that  he  had 
beaten  his  wife  and  thought  he  had 
right  to  do  so,  though  made  four 
years  before  homicide,  admissible  to 
show  probability  of  his  committing 
the  crime,  it  having  been  done  partly 
by  beating.     60/246  (2). 

Identification:  Error  in  excluding 
proof  of  inquiries  made  by  compan- 
ion of  witness  testifying  to  identity, 
such  proof  tending  to  show  inability 
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to  identify.  10  App.  823  (2)  (74  S. 
E.  314). 

Information,  fact  that  witness  received, 
admissible,  not  to  show  truth  of  in- 
formation, but  as  inducement  to  ex- 
planation by  witness  that,  acting  on 
such  information,  he  discovered  other 
facts  connecting  accused  with  crime. 
127/282  (1)  (56  S.  E.  417).  Informa- 
tion showing  motives  or  explaining 
conduct  ceases  to  be  hearsay  and  be- 
comes admissible.  69/404  (5);  see 
124/446   (52   S.   E.   750). 

Joint  defendant,  statement  by,  that 
prisoner  hired  him  to  commit  crime, 
inadmissible.  88/347  (2)  (14  S.  E. 
474). 

Larceny  from  the  house,  on  trial  for, 
testimony  of  witness  that  he  had 
heard  that  the  prosecutor  had  lost 
certain  clothing,  not  inadmissible, 
when  offered  solely  to  show  why  he 
had  carefully  examined  the  property 
found  in  the  possession  of  the  de- 
fendant.   121/169  (1)  (48  S.  E.  903). 

Letter  addressed  to  and  read  by  or  to 
defendant,  to  which  he  makes  verbal 
reply,  may  be  read  to  enable  jury  to 
understand  reply,  but  not  as  evidence 
itself.     27/648  (3). 

Libel,  conversations  to  show  falsity  of, 
admissible,  though  defendant  not 
present  when  conversation  took  place. 
77/242  (5)   (3  S.  E.  320). 

Liquor:  Testimony  that  one  going 
into  a  house  said  he  could  buy  liquor 
there,  not  objectionable  as  hearsay  on 
trial  of  keeper  of  house  for  illegal 
sale  of  liquor.  7  App.  198,  199  (66 
S.  E.  488).  On  trial  for  keeping 
liquors  for  illegal  sale,  statement  by 
agent  of  express  company  to  police 
officer,  in  absence  of  accused,  that 
cask  of  beer  addressed  to  servant  of 
accused  had  been  delivered  by  ex- 
press company  to  accused  at  his  place 
of  business,  the  statement  of  the  ex- 
press agent  being  hearsay,  based  upon 
the  report  made  to  him  by  the  com- 
pany's driver,  the  testimony  of  the 
police  officer  was  improperly  ad- 
mitted. 12  App.  650  (1)  (77  S.  E. 
1131). 

Malice  being  an  essential  ingredient  of 
crime,  evidence  as  to  conduct  and 
sayings  of  accused  shortly  after  he 
made  the  assault,  admissible  to  char- 
acterize   the    quo    animo    with    which 


the  deed  was  committed.  11  App.  804 
(2)  (76  S.  E.  391). 
Marriage  of  man  with  whom  accused 
alleged  to  have  committed  adultery 
not  proved  by  testimony  that  he 
"claims  to  be  a  married  man."     125/7 

(2)  (53  S.  E.  809). 

Message  from  deceased,  not  admissible 
to  prove  that  witness  received.  56/463 
(7).  Hearsay  evidence  of  messages 
sent  by  accused,  tending  to  show 
guilt,  not  admissible.  96/430  (2)  (23 
S.   E.  825). 

Mortgage:  On  trial  for  selling  mort- 
gaged property,  certain  conversations 
between  defendant  and  mortgagee 
relative  to  the  mortgaged  property 
were  admissible.  85/348  (10)  (11  S. 
E.  659).  Where  accused  was  charged 
with  disposing  of  mortgaged  mule, 
statement  in  letter  written  by  him 
after  arrest  that  he  had  "traded  the 
mule,"    was    admissible.     4    App.    274 

(3)  (61  S.  E.  147). 

Motive:  Where  evidence  tends  to 
ascribe  particular  motive  for  testi- 
mony of  witness,  hearsay  may  be  ad- 
mitted to  disprove  existence  of  such 
motive.  7  App.  252  (4)  (66  S.  E.  556). 
Statement  of  heir  at  law  about  money 
of  father  in  bank,  admissible  to  show 
motive  for  murder  of  father;  but  in- 
digent condition  of  accused  inadmissi- 
ble. 128/71  (3)  (57  S.  E.  84).  State- 
ments of  accused  as  to  insurance  on 
father's  life,  admissible  to  show  mo- 
tive for  murder  of  father.  130/22 
(2)  (60  S.  E.  158).  Motives  at  foun- 
dation of  prosecution  may  always  be 
inquired  into.  Sayings  of  prosecutor 
indicating  that  prosecution  is  institu- 
ted in  bad  faith,  and  also  affecting 
credibility  of  his  testimony,  admissi- 
ble. 11  App.  612  (4)  (76  S.  E.  393). 
Where  evidence  on  trial  for  murder 
shows  that  accused  was  a  rejected 
suitor  and  the  deceased  an  accepted 
suitor,  rumors  of  the  engagement 
and  approaching  marriage  brought 
home  to  the  accused  before  the  kill- 
ing, admissible  to  show  motive. 
43/484  (3).  On  trial  of  accessory  be- 
fore the  fact,  evidence  as  to  motive, 
and  actual  endeavors  to  induce  an- 
other not  named  in  the  indictment,  to 
commit  the  offense,  admissible. 
109/137  (3)   (34  S.  E.  330). 

Murder,  in  trial  for,  evidence  of  witness 
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that  he  heard  another  say,  upon  hear- 
ing report  of  pistol  that  killed  de- 
ceased, "He  has  shot  that  boy,"  hear- 
say. 136/804  (3)  (72  S.  E.  233). 
When  defense  relied  on  for  shooting 
at  an  officer  is  that  arrest  was  ille- 
gal, any  fact,  circumstances,  or  in- 
formation on  which  the  officer  acted 
in  making  the  arrest  is  admissible. 
30/426  (6).  Not  competent  to  show 
conversation  between  deceased  and 
another  in  which  deceased  related 
that  he  had  had  a  difficulty  with  third 
person,  not  the  prisoner,  in  which 
violent  language  had  been  used. 
65/756  (11).  Statement  of  witness 
that  deceased  expressed  fear  of  being 
killed,  a  few  days  before  the  homi- 
cide, inadmissible.  110/244  (1)  (34  S. 
E.  1023).  Declaration  of  mother, 
after  homicide,  that  she  was  surprised 
only  that  her  son  did  not  kill  defend- 
ant, instead  of  defendant  killing  her 
son,  hearsay,  and  inadmissible  to 
show  feeling  of  deceased  toward  ac- 
cused. 125/753  (4)  (54  S.  E.  683). 
Upon  trial  of  several  for  murder, 
where  it  was  shown  that  there  had 
been  ill  feeling  between  deceased 
and  a  friend  of  defendants',  and  that 
certain  persons  had  met  at  a  certain 
place  to  resist  the  arrest  of  this 
friend,  and  that  the  murder  was  com- 
mitted at  that  place,  not  error  to  ad- 
mit, as  against  one  of  defendants,  ev- 
idence of  declarations,  made  by  him 
prior  to  the  commission  of  the  of- 
fense, that  he  was  going  to  that  place 
to  take  part  in  an  anticipated  diffi- 
culty. 113/267  (3)  (38  S.  E.  841). 
Where  defendant  contended  that  per- 
son slain  went  to  place  of  homicide 
for  purpose  of  having  a  difficulty,  it 
was  neither  hearsay  nor  irrelevant  to 
allow  mother  of  deceased  to  testify 
that  she  had  asked  her  son  to  do 
something  for  her,  the  doing  of 
which  would  require  him  to  go  to 
the  place  where  the  homicide  oc- 
curred. 134/306  (3)  (67  S.  E.  881). 
Where  there  was  evidence  tending  to 
show  that  the  witness  and  not  the 
defendant  had  shot  the  decedent,  the 
saying  of  such  witness,  just  before 
the  shooting,  when  a  certain  person 
offered  to  hand  his  pistol  to  him,  to 
the  effect  that  it  was  not  loaded,  was 
mere  hearsay  and  inadmissible. 
13V104    (4)    (76   S.    E.   748). 


Objection,  hearsay  admitted  over,  not 
cause  reversal,  where  substantially 
same  testimony  admitted  without  ob- 
jection and  where  judge  stated  he 
admitted  it  for  special  purpose  and 
not  to  show  truth  of  statements. 
130/479  (1)    (61  S.  E.  14). 

Previous  statements  of  participant  in 
rencounter  may  be  used  for  purpose 
of  comparing  what  he  did  with  what 
he  stated  he  intended  to  do.  9  App. 
599,  602   (71  S.  E.  1021). 

Prosecutor,  delay  of  prosecution  by,  for 
several  months,  shown  by  defense, 
not  error  to  allow  prosecutor  to  tes- 
tify that  such  delay  was  result  of 
consultation  with  solicitor.  93/450  (1) 
(21  S.  E.  97). 

Rape,  on  trial  for  assault  with  intent  to, 
mother  of  girl  not  allowed  to  testify 
that  another  daughter  has  complained 
that  defendant  ravished  her.  7  App. 
35  (2)  (66  S.  E.  27).  Witness  could 
not  testify  that  person  upon  whom 
crime  alleged  to  have  been  committed 
showed  to  witness  "clothes  she  had  on 
at  the  time."  97/792  (2)  (25  S.  E. 
676). 

Reputation  in  family  and  neighborhood, 
inadmissible  to  prove  prisoner's  mind 
permanently  affected  by  injury  which 
he  had  received.  31/424  (6);  see 
58/296  (1).  Reputation  of  a  house  be- 
ing kept  and  maintained  as  a  lewd 
house  is  admissible.  76/82  (3);  2  App. 
387  (1)  (58  S.  E.  499),  433  (7)  (58  S. 
E.  559),  445   (1)    (58  S.   E.  546). 

Search:  Where  material  to  explain  how 
or  why  a  search  for  property  was 
made,  it  may  be  shown  that  it  was 
done  in  consequence  of  information 
received.  But  statements  conveying 
such  information  not  admissible  as 
proof  of  the  facts  contained  in  them. 
124/446   (52   S.   E.  750). 

Self-serving  declarations  of  accused  not 
admissible  whether  made  before  or 
after  alleged  offense.  116/186  (2)  (42 
S.  E.  357);  121/353  (4)  (49  S.  E.  303); 
3  App.  333  (4)  (59  S.  E.  937);  139/109 
(76  S.  E.  857);  137/85  (4)  (72  S.  E. 
908).  While  declarations  of  party  ac- 
companying his  acts  are,  when  same 
are  proved  by  opposite  party,  admis- 
sible to  explain  conduct  and  ascertain 
motives,  party  who  voluntarily  intro- 
duces evidence  of  his  own  acts,  proof 
of  which  is  detrimental  to  his  case,  not 
permitted  to  make  such  evidence  basis 
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for  proving  declarations  in  his  own 
favor  accompanying  such  acts. 
101/800  (2)  (29  S.  E.  16).  Declara- 
tions in  his  own  favor  admis- 
sible for  accused  only  when  constitu- 
ting part  of  res  gestae.  97/76  (9)  (25 
S.  E.  252).  Self-serving  declarations 
not  admissible,  especially  when  not 
part  of  res  gestae.  6  App.  789  (3)  (65 
S.  E.  842).  Evidence  that  accused 
claimed  the  right  to  do  act  for  which 
he  was  indicted,  if  ever  admissible  is 
never  so  unless  claim  made  dum  fer- 
vet  opus  and  constituted  part  of  res 
gestae.  112/13  (2)  (37  S.  E.  114). 
Letter  written  by  accused  a  day  or 
two  after  the  crime,  containing  state- 
ments favorable  to  himself,  not  ad- 
missible. 123/138  (2)  (51  S.  E.  322). 
In  support  of  alibi,  defendant  could 
not  prove  that  he  invited  another  to 
spend  the  night  with  him.  129/541 
(9)  (59  S.  E.  255).  Self-serving  dec- 
larations of  a  person  that  he  was  sick, 
are  usually  to  be  rejected  as  hearsay, 
where  witness  has  no  other  knowledge 
on  the  subject  than  what  he  derived 
from  the  declarations.  10  App.  402 
(2)  (73  S.  E.  404).  Not  error  to  re- 
fuse to  permit  witness,  to  whom  sale 
of  whiskey  alleged  to  have  been  made, 
to  testify  that  when  he  gave  accused 
the  money  the  latter  stated  that  he 
did  not  have  whiskey,  but  hoped  he 
could  obtain  it  from  another.  11  App. 
267  (1)  (74  S.  E.  1101).  Ordinarily 
sayings  and  conduct  of  prisoner  in  his 
own  favor  several  hours  after  alleged 
crime  are  not  admissible;  but  on  ac- 
count of  difference  in  race  and  social 
customs,  proof  that  a  negro  openly 
did  certain  things  which  indicated  no 
consciousness  of  guilt  is  admissible 
on  his  trial  for  assault  with  intent  to 
rape,  upon  the  question  of  intent.  11 
App.  612  (3)  (76  S.  E.  393);  and  see 
11  App.  665,  688,  689  (76  S.  E.  397). 

Stenographer's  long-hand  transcript  of 
confession,  taken  in  shorthand,  admis- 
sible, if  accuracy  of  transcript  testified 
to  by  him.     125/55  (3)  (53  S.  E.  1038). 

Subsequently  proved  by  witness  whose 
knowledge  is  personal  and  immediate, 
where  hearsay  statements  are,  error 
in  admitting  them  is  cured.  60/258 
(4);  see  55/696  (1). 

Suspected  of  design  to  commit  crime, 
witness  may  state  he  was  induced  to 


waylay  person  who  was,  by  informa- 
tion derived  from  third  person. 
11/123  (3). 

Theft,  where  one  on  trial  for,  sets  up 
that  another  person  about  the  place 
might  have  committed  it,  State  can 
introduce  evidence  as  to  manner  and 
conduct  of  such  other  on  discovery  of 
stolen  article,  as  reply  to  that  hypoth- 
esis.    33/281   (1). 

Third  person,  that  certain  witnesses 
heard  statement  of,  to  effect  that  he 
had  committed  offense  for  which  de- 
fendant on  trial,  inadmissible.  65/199 
(1);  and  see  85/69,  72  (11  S.  E.  814). 
Statement  of  deceased  that  he  had  had 
a  difficulty  with  person  not  the  pris- 
oner, inadmissible.  65/756  (11).  Ad- 
mission of  third  person  that  he  did 
the  shooting  in  question,  not  admis- 
sible evidence.  57/102  (3).  Declara- 
tion of  another  person  that  he  alone 
committed  the  offense  charged  not 
admissible  in  favor  of  the  accused. 
114/445  (2)  (40  S.  E.  253);  138/265  (2) 
(75   S.    E.   139). 

Threats  as  evidence:  See  §§  60,  61. 
catchword  Threats;  §  65,  catchword 
Provocation;  and  §§  71,  97,  115,  catch- 
word Words,  threats,  or  menaces. 

Train  wrecking,  where  accused  on  trial 
for,  fact  that  he  told  others  where  the 
tools  used  to  wreck  the  train  were 
concealed  is  admissible,  though  he  re- 
ferred his  own  knowledge  to  informa- 
tion claimed  to  have  been  derived 
from  another.  102/660  (6)  (29  S.  E. 
477). 

Venue:  One  question  in  a  criminal  case 
being  in  regard  to  the  location  of  a 
county  line,  so  as  to  fix  the  venue, 
hearsay  evidence  is  admissible.  Lines 
between  large  tracts  of  country,  as 
between  counties,  may  be  proved  by 
hearsay,  reputation  or  tradition. 
70/718  (3). 

Witness  of  defendant,  incriminating 
statement  made  by,  to  third  person 
previous  to  trial,  against  defendant, 
but  not  in  his  presence,  not  admissi- 
ble for  prosecution.  125/29  (53  S.  E. 
807).  Where  witness  testifies  that  he 
knows  a  thing  from  the  best  of  evi- 
dence, court  may  allow  examination 
to  proceed,  and  if  it  appears  that  the 
witness  knows  it  from  hearsay,  rule 
out  the  testimony.     63/169   (11). 
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See  §  5766,  Civil  Code,  and  notes. 
Applied.     137/786  (2)   (74  S.  E.  549). 

Accessory  after  the  fact,  what  was  said 
to  thief  at  time  of  larceny  admissible 
against,  as  part  of  res  gestae.  43/197 
(2).  On  trial  of  accessory  before  fact, 
declarations  of  principal  admissible  to 
show  guilt  of  latter  but  not  of  former, 
if  made  after  completion  of  crime. 
109/137    (4)    (34    S.    E.    330). 

Accidental  or  willful,  issue  being 
whether  admitted  homicide  was,  con- 
duct of  defendant  in  shooting  at  sister 
of  deceased  as  she  fled,  and  her  cries 
for  help,  admissible  as  parts  of  res 
gestae.   131/494   (l)    (62  S.   E.  806). 

Adultery,  on  trial  for,  evidence  that  after 
receiving  girl  into  his  house  for  med- 
ical treatment,  accused  would  not  let 
her  return  whence  she  came,  and  gave 
false  account  of  her  condition,  was 
admissible  as  showing  origin  of  his 
opportunity  and  res  gestae  of  its  con- 
tinuance.    81/144  (3)   (7  S.  E.  144). 

Afterthought:  While  time  between 
homicide  and  declaration  was  short, 
manner  of  its  delivery  and  beneficial 
evidence  it  contained  could  not  but 
raise  suspicion  of  device  or  after- 
thought. 101/800,  802  (29  S.  E.  16). 
Declaration  must  be  not  merely  con- 
temporaneous with  the  act,  but  also 
free  from  all  suspicion  of  device  or 
afterthought.  What  the  law  alto- 
gether distrusts  is  not  afterspeech  but 
afterthought.  90/472,  478  (16  S.  E. 
102);  see  107/683,  686  (33  S.  E.  673); 
106/683,  685  (32  &  E.  660);  130/294, 
300  (60  S.  E.  578).     See  Time. 

Agreement  made  to  arm  and  fight,  par- 
ties separating  and  arming  and  meet- 
ing and  fighting  within  an  hour,  all 
pertinent  acts  and  declarations  of  ei- 
ther in  the  interval  belong  to  res 
gestae.     64/375  (6). 

Assault  made  on  one,  his  declarations 
at  or  immediately  after  assault,  ad- 
missible as  parts  of  res  gestae.  32/672 
(3).  What  person  assaulted  said, 
though  half  unconsciously,  when 
found  on  day  of  assault,  at  moment  of 
restoration  of  sensibility,  was  part  of 
res  gestae.     65/94  (4). 


Bystander:  Opinion  of  spectator  con- 
cerning an  affair  no  part  of  it. 
30/400;  76/593  (3).  Evidence  show- 
ing attack  made  on  accused  by  third 
persons  during  progress  of  difficulty 
between  accused  and  deceased,  held 
inadmissible  to  show  conspiracy;  ad- 
missible as  part  of  res  gestae.  79/696 
(1)  (4  S.  E.  894).  Homicide  com- 
mitted in  crowd,  at  night,  question  be- 
ing whether  wound  in  back  of  de- 
ceased made  by  prisoner,  bystander's 
declaration  immediately  after  ren- 
counter, that  he  cut  accused  in  back, 
when  accused  had  no  such  cut  but 
deceased  had,  admissible  as  part  of 
res  gestae.  64/52  (1).  Exclamation 
of  bystander  who  saw  offense  com- 
mitted may  be  admissible  as  part  of 
res  gestae,  but  not  where  merely  ex- 
pressive of  opinion.  7  App.  573  (4) 
(67  S.  E.  694).  On  trial  for  assault 
with  intent  to  murder,  what  was  said 
by  a  bystander  just  as  the  rock  was 
being  hurled  was  admissible  as  a  part 
of  the  res  gestae.  10  App.  36,  37  (2) 
(72  S.   E.  527). 

Carrying  negro  out  of  county,  on  in- 
dictment for,  all  that  was  said  and 
done  during  carrying  was  admissible 
as  part  of  res  gestae.    29/430  (1). 

Charge  fairly  given  on  declarations  of 
accused  admitted  as  part  of  res  gestae, 
held  not  error  to  refuse  to  charge  on 
confessions.     79/512  (3)   (4  S.  E.  385). 

Child,  age  of,  may  be  considered  in  de- 
termining whether  declarations  admis- 
sible as  res  gestae.  9  App.  868  (1)  (72 
S.  E.  433).  Words  spoken  by  child 
too  young  to  testify,  immediately  after 
shooting  of  child's  mother,  admissible 
as  part  of  res  gestse.  124/758  (4),  759 
(53  S.  E.  334);  see  55/303  (4);  11  App. 
662,  663   (75   S.   E.  988). 

Committing  trial,  that  deceased  testified 
on,  would  not  per  se  exclude  any  say- 
ings which  were  a  part  of  the  res 
gestae.     69/68  (2-a). 

Confession  which  is  inadmissible,  where 
independent  facts  discovered  in  con- 
sequence of,  are  admissible,  prisoner's 
acts  and  declarations  which  account 
for  discovery  and  explain  manner  of 
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it  are  admissible  also.  94/363  (1)  (21 
S.  E.  593);  133/427  (l)  (66  S.  E.  159). 
See  §  1034  and  notes. 

Conversation,  not  part  of  res  gestae, 
when  part  of,  admitted  without  ob- 
jection, party  does  not  thereby  ac- 
quire right  to  introduce  whole  con- 
versation.    110/739   (2)    (35  S.  E.  659). 

Cross-examination,  declarations  brought 
out  on,  by  counsel  for  accused,  may  be 
allowed  to  go  to  jury,  though  not  ad- 
missible  at   instance   of   State.     99/36 

(1)  (25  S.  E.  680). 

Dying  declaration  may  contain  conver- 
sations and  conduct  which  are  parts 
of  res  gestae.  109/120  (3)  (34  S.  E. 
298);  91/729  (3)  (17  S.  E.  990).  See 
Two  persons. 

Escape,  where  prisoner  in  effecting, 
after  killing,  kills  another  and  at- 
tempts to  take  life  of  still  another, 
these  acts  of  violence  are  admissible 
on  his  trial.  26/276  (4);  and  see 
88/203   (2)    (14  S.  E.  208). 

Exclamation  of  deceased,  as  he  fell 
from  fatal  wound,  "O,  Lord,  my  poor 
wife  and  children!"  admissible  to 
show  condition  of  mind  or  motives  of 
deceased     (one     dissenting).      122/111 

(2)  (49  S.  E.  922).  Spontaneous  ex- 
clamation, prompted  by  excitement  of 
the  moment,  admissible.  90/472,  478 
(16  S.  E.  102);  101/800,  802  (29  S.  E. 
16). 

Favorable  declarations,  not  part  of  res 
gestae,  and  confessions  improperly 
obtained,  both  excluded,  though  no 
request  made  to  do  so.  97/76  (9)  (25 
S.  E.  252).  See  §  1023,  catchword 
Self-serving. 

Gambling:  Declaration  of  one  engaged 
in  game  of  cards  for  money,  during 
progress  or  at  close  of  game,  that  he 
had  lost  a  named  sum,  was  part  of 
res  gestae,  and  admissible  on  trial  of 
another  one  of  the  persons  engaged 
in  the  game.    89/391  (15  S.  E.  496). 

Harmless  error:  Rejection  of  sayings 
admissible  as  part  of  res  gestae,  not 
ground  for  new  trial  where  witness 
sworn  and  testifies  to  same  facts. 
55/696  (1).  If  there  was  any  error  in 
admitting  statement  of  deceased,  im- 
mediately after  difficulty,  that  ac- 
cused hit  him  with  a  rock,  such  error 
rendered  harmless  by  statement  to 
jury  by  accused  that  he  did  strike  de- 
ceased with  a  rock.     106/683    (2)    (32 


S.  E.  660).  Whether  or  not  state- 
ments made  by  deceased  eight  or  ten 
minutes  after  he  was  shot  were  admis- 
sible, their  admission  was  not  cause 
for  new  trial,  in  view  of  other  evidence 
to  same  effect  afterwards  introduced, 
some  of  it  by  defendant.  137/382  (4) 
(73    S.    E.   499). 

Hearing  of  other  party,  sayings  of  one 
party  within,  just  before  occurrence 
of  rencounter,  admissible  as  part  of 
res  gestae.     59/400  (1). 

Immaterial  statements,  admission  of, 
even  if  doubtful  whether  or  not  they 
are  part  of  res  gestae,  not  reversible 
error.     108/29  (3)  (33  S.  E.  818). 

Joint  defendants,  on  trial  of  one  of,  for 
murder,  the  other  being  called  as  wit- 
ness, declaration  of  decedent  that  lat- 
ter "did  not  touch  him,"  inadmissible, 
though  if  latter  had  been  on  trial,  this 
declaration  might  have  been  admissi- 
ble as  part  of  the  res  gestae.  18/704 
(2). 

Jury  may  be  left  to  determine  whether 
statements  made  without  premedita- 
tion or  artifice,  when  precise  time  in- 
tervening between  homicide  and  the 
statements  cannot  be  ascertained. 
18/635.  Weight  to  be  given  state- 
ments admitted  as  part  of  res  gestae 
is  question  for  jury.  135/227  (2)  (69 
S.  E.  180). 

Letter  written  by  accused  a  day  or  two 
after  commission  of  crime,  containing 
statements  favorable  to  himself,  not 
admissible.    123/138  (2)  (51  S.  E.  322). 

Liquor,  where  defendant  charged  with 
selling,  error  to  admit  evidence  that 
third  person  gave  witness  a  drink  and 
told  him  that  he  purchased  the  whiskey 
from  the  defendant,  such  declaration 
being  no  part  of  res  gestae  and  not 
being  made  in  defendant's  presence. 
8  App.  421  (2)  (69  S.  E.  313).  Testi- 
mony that  one  going  into  a  house 
said  he  could  buy  liquor  there, 
not  objectionable  as  hearsay  on 
trial  of  keeper  of  house  for  illegal  sale 
of  liquor.  7  App.  198,  199  (66  S.  E. 
488). 

Manner  during  interview  proved  as  part 
of  res  gestae,  where  unfriendly  inter- 
view with  prisoner  is  proper  evidence. 
57/102  (7). 

Manner  of  injury,  statements  of  de- 
ceased as  to,  made  almost  immediately 
after    injury    received,    constitute  part 
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of  res    gestae.      61/192    (l);    and  see 
65/471   (2). 

Motive  material,  what  is  said  at  time 
from  which  it  may  be  collected  is 
part  of  res  gestae.  5/85  (1);  11/623; 
43/130.  Conversation  immediately 
succeeding  battery  illustrated  question 
of  motive  and  was  part  of  res  gestae, 
and  therefore  admissible.  120/868  (1) 
(48  S.  E.  340). 

Objection  not  made  to  statements  inad- 
missible as  res  gestae,  repetition  of 
such  evidence  by  another  witness, 
though  objected  to,  not  require  new 
trial.     64/376    (9);   60/258    (4). 

Physician,  complaints  of  pain  and  suffer- 
ing made  to,  admissible  to  show  ex- 
tent of  injury  sustained  by  prisoner. 
But  prisoner's  sayings  to  physician  as 
to  time  of  injury  and  who  inflicted  it, 
made  two  or  three  days  afterwards, 
inadmissible.     45/225   (4),  280. 

Possession:  Sayings  of  accused  during 
possession  as  to  ownership  of  animal 
alleged  to  have  been  stolen,  held  ad- 
missible. 28/254,  256;  and  see  34/208; 
80/255  (3)  (4  S.  E.  912).  In  account- 
ing for  possession  of  goods  stolen, 
prisoner,  after  showing  they  were  pur- 
chased by  agent  in  his  absence,  may 
show  what  was  said  to  agent  by  seller 
in  respect  to  ownership.  55/296 
(2).  Any  statement  made  by  accused 
contemporaneously  with  or  when  first 
required  by  circumstances  to  account 
for  possession  of  goods  alleged  to  have 
been  recently  stolen  is  admissible. 
126/586  (55  S.  E.  496).  For  cases  gen- 
erally on  possession  of  stolen  goods 
as  evidence  of  guilt,  see  §  1010,  catch-: 
word  Possession. 

Prayer  of  mortally  wounded  man  for 
forgiveness  of  assailant  immediately 
after  the  rencounter  admissible. 
130/307  (1)   (60  S.  E.  572). 

Principal  fact  not  established  by  other 
evidence,  hearsay  statements,  even 
where  admissible  as  part  of  res  gestae, 
are  not  sufficient  to  convict.  11  App. 
662   (75  S.   E.  988). 

Purpose  in  going  to  house  he  was  ap- 
proaching when  shot,  statement  of, 
by  person  shot,  held  admissible  as  part 
of  res  gestae.  72/441  (1);  and  see 
72/679   (2);  67/460. 

Question  for  court  whether  statements 
admissible  as  part  of  res  gestae. 
135/227   (2)   (69  S.  E.  180). 


Rape,  in  prosecution  for,  complaint  of 
woman  soon  after  assault  is  evidence; 
particulars  of  complaint,  however, 
cannot  be  gone  into,  and  she  cannot 
name  prisoner  as  person  who  com- 
mitted the  injury,  unless  by  way  of 
information  to  lead  to  his  arrest. 
11/226  (8).  Statements  of  infant  to 
mother  immediately  after  crime  as  to 
what  defendant  had  done,  admissible 
as  res  gestae,  though  infant  not  al- 
leged in  indictment  to  be  under  10 
years  of  age;  but  court  should  have 
examined  her  to  see  if  she  was  com- 
petent, and  if  so,  she  should  have  been 
sworn.  55/303  (4).  Declarations 
made  considerable  period  after  time 
of  alleged  offense  not  admissible. 
97/792  (25  S.  E.  676).  On  trial  for 
assault  with  intent  to  rape,  statement 
made  by  father  of  victim  at  time  of 
assault,  admissible;  otherwise  if  made 
later.  107/675  (2)  .  (34  S.  E.  361). 
Particulars  of  complaint  of  injured 
female  admissible,  when  part  of  res 
gestae;  complaint  made  three  days 
after  assault  not  part  of  res  gestae, 
where  opportunity  offered  before  and 
no  good  reason  shown  for  delay.  7 
App.  398  (1,  3)   (66  S.  E.  1023). 

Robbery,  conduct  and  declarations  of 
victim  of,  immediately  after  act,  and 
as  natural  and  probable  consequence 
therefrom,  held  admissible.  87/516 
(4)   (13  S.  E.  523). 

Relevant  to  issue  on  trial,  declarations 
must  be.     18/704  (2);  28/200  (3),  213. 

Rule  stated:  Declarations  must  have 
been  made  at  time  of  act,  must  be 
calculated  to  show  nature  and  quality 
of  facts  they  were  intended  to  ex- 
plain, and  so  harmonize  with  them  as 
to  constitute  one  transaction.  5/85, 
134;  and  see  11/615,  622. 

Seduction,  on  trial  for,  acts  and  sayings 
of  parties,  bearing  on  principal  fact, 
before,  at  the  time,  and  afterwards, 
are  admissible  as  part  of  res  gestae. 
48/193   (8). 

Silence  of  accused,  when  charged  by 
declaration  by  bystander  immediately 
after  homicide,  evidence  as  to,  ad- 
missible; declaration  not  subject  to 
objection  as  hearsay.  117/254  (3) 
(43  S.  E.  853).     See  §  1029. 

Spectator:     See  Bystander. 

Threats  made  shortly  before  homicide 
by    defendant    to    kill     sister    of    de- 
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ceased,  to  whom  she  immediately  fled 
for  protection,  are  admissible  as  part 
of   res   gestae    of    whole    transaction, 
and  as  showing  state  of  mind  of  the 
defendant    toward    the     sister     about 
whom   the   killing   occurred.     138/826 
(1)    (76  S.  E.  353).     On  threats  gen- 
erally as  evidence,  see  §§  60,  61,  catch- 
word Threats;  §  65,  catchword  Prov- 
ocation; and  §§  71,  97,  115,  catchword 
Words,  threats,  or  menaces, 
rime:     Declarations   must   be   contem- 
poraneous  with   main   fact,   but   need 
not  be  precisely  concurrent   in   point 
of  time;  sufficient  if  they  spring  out 
of    transaction,    if    they    elucidate    it, 
if    voluntary,    and    if    made    at    such 
time  as  to  reasonably  exclude  idea  of 
design.     11/615   (5);   1/222;  7/373   (3). 
What    defendant    said    on    the    spot, 
within  minute  or  minute  and  half,  or 
even  three  minutes,  after  transaction, 
is     part    of    res    gestae.     27/288    (9). 
Declaration  made  two  or  three  min- 
utes  after   shooting,   held   admissible. 
32/521.      No    precise    period    of    time 
can   be   fixed   where   res   gestae   ends; 
inquiry  is  rather  into  events  than  pre- 
cise time.    48/607,  608.    Declarations  of 
deceased   a   few    minutes    after    ren- 
counter   was    over,    when    all    parties 
had  left  scene,  and  he  had  been   re- 
moved to  place  250  yards  distant,  not 
admissible     in     favor     of     defendant. 
53/570  (2).    Declarations  made  within 
two  to  ten  minutes  of  transaction  re- 
sulting  in    homicide   held    admissible. 
55/696  (1).     All  that  transpires  from 
beginning  to  end  of  difficulty  is  ad- 
missible, though  some  period  of  time 
intervenes.      57/184     (4).       Prisoner's 
statement    as     to    how     he     received 
bruise,  made   10   or   12  minutes  after 
shooting,    while    he    was    on    way    to 
prison,     properly     rejected.       48/607. 
What  prisoner  said  on  being  arrested 
some    hours4     after     crime,     and    two 
miles  distant  from  place  where  com- 
mitted, inadmissible.    62/65  (1).     Dec- 
laration of  prisoner  at  time  of  surren- 
der that  killing  of  his   wife   was  ac- 
cidental, admissible,  where  not  more 
than  20  or  30  minutes  intervened  be- 
tween   killing    and     surrender,    State 
having    proved    killing,    and    that    de- 
fendant returned,  after  having  disap- 
peared  for   few    minutes,    manifested 
grief,  and  said  that  killing  was  acci- 


dental.    94/590   (20  S.   E.  98).     State- 
ments of  accused  to  officer  on  way  to 
prison,    to    effect    that    deceased    was 
aggressor   and   accused    shot    in    self- 
defense,   not  admissible.     9  App.   236 
(3)    (70   S.    E.    1022).      Statements   of 
deceased    five    or     six     minutes    after 
shooting,   held  admissible.     69/68    (1). 
Declaration   of  deceased    as    to   who 
shot  him,  made  immediately  after  he 
had    been    shot    and    fled    to    nearest 
house,    held    admissible.      65/471    (2). 
Where    witness    reached    scene    soon 
after    deceased    fell    and    helped    bear 
him   away,   and   wounded   man   asked 
witness  when  they  had  gone  30  or  40 
steps,  "What  did  you  shoot  me  for?" 
whole      transaction      occupying      not 
more    than    five    minutes — such    facts 
were  part  of  res  gestae.    71/128  (3-b). 
Evidence      that      immediately      after 
shooting,  person  near  by  halloed  and 
asked  deceased  what  was  the  matter 
and  who  had  shot  him,  to  which  he 
replied  that  defendant  had  shot  him, 
held  admissible.     73/621   (5);  and  see 
69/68  (1).     Sayings  of  person  several 
days  after  being  shot,  as  to  what  he 
had   done   to   defendant   several   days 
before  rencounter,  not  part  of  res  ges- 
tae.    74/373  (2).     What  deceased  said 
at   door   of   room    in   which   she   was 
beaten,    on    coming    out    immediately 
afterwards,  was  admissible  as  part  of 
res  gestae.     92/16   (1)    (18  S.   E.  301). 
Declaration     of    accused    made     half 
minute  after  killing,  inadmissible  un- 
der facts  here.     107/683  (1)   (33  S.  E. 
673).      Statement    made    by    deceased 
immediately   after    fight,    that    wound 
was    inflicted    with    rock    admissible. 
106/683   (2)    (32  S.   E.  660).     Declara- 
tions here  after  homicide  were  in  na- 
ture   of    narrative    of    what    had    oc- 
curred and  were  inadmissible.  101/800, 
802    (29  S.   E.   16).     Narrative  of  the 
occurrence     by     slayer     five     minutes 
afterwards       was       not       admissible. 
125/133     (4)     (53     S.     E.     1027);     see 
125/276    (1)    (53    S.    E.    958);    126/576 
(8)    (55   S.   E.  489).     Shooting  stated 
by     defendant     within     two     minutes 
thereafter  to  have  been  unintentional, 
statement  admissible.     9  App.  700  (2) 
(72  S.  E.  182).     Statement  by  defend- 
ant  after  time   had  elapsed   sufficient 
for    two     witnesses    to     walk     slowly 
some  240  feet,  inadmissible.     130/294, 
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300  (60  S.  E.  578).  The  excluded 
statement  might  have  been  admissi- 
ble as  part  of  the  res  gestae  of  the 
transaction,  if  it  had  appeared  that 
it  was  made  at  a  time  so  nearly  coin- 
cident with  the  shooting  as  to  be  free 
from  the  suspicion  of  device  or  after- 
thought, but  the  judge  certifies  that 
it  did  not  definitely  appear  when  the 
remark  was  m^de,  and  thus  the 
ground  of  the  motion  for  new  trial 
complaining  of  the  exclusion  of  testi- 
mony (not  being  approved  by  the 
trial  judge  upon  the  material  point  at 
issue)  cannot  be  considered.  10  App. 
840  (1)  (74  S.  E.  447).  One  hearing 
shot  in  dark  and  going  to  place  in 
about  two  minutes  and  seeing  some- 
one running  away  and  being  told  by 
person  shot,  who  died  in  a  few  min- 
utes, that  defendant  did  the  shoot- 
ing could  give  the  facts  in  evidence. 
134/786  (5)  (68  S.  E.  554).  Where 
defendant  on  trial  for  murder  of  his 
wife  by  setting  fire  to  her  person  and 
clothing,  declaration  of  the  wife 
within  a  very  few  minutes,  possibly 
from  five  to  seven  minutes,  after  her 
clothing  was  ignited,  was  a  part  of 
the  res  gestae.  137/398  (3)  (73  S.  E. 
368).  Where  killing  took  place  in 
front  of  store,  across  the  street  from 
it,  statement  of  accused  after  he 
walked  into  the  store,  in  which  he 
voluntarily  said  to  the  bystanders, 
"Men,  what  I  done,  I  had  to  do  it," 
was  not  improperly  rejected  as  not 
being  part  of  the  res  gestae.  10  App. 
30  (1)  (72  S.  E.  602).  On  trial  for 
assault  with  intent  to  murder,  evi- 
dence as  to  what  was  said  by  the  de- 
fendant just  as  the  rock  was  being 
hurled,  was  admissible  as  a  part  of 
the  res  gestae.  10  App.  36,  37  (2)  (72 
S.  E.  527).  Inquiry  as  to  whether 
particular  sayings  are  part  of  the  res 
gestae  turns  on  the  particular  circum- 
stances of  each  case  and  is  directed 
rather  to  the  spontaneity  of  the 
events  related  than  to  the  precise  time 
which  may  have  elapsed  between  the 
main  fact  and  the  statements  made  in 
reference  to  it.  11  App.  52  (5)  (74  S. 
E.  702).  Where  appearing  on  trial 
for  murder  that  defendant  and  de- 
ceased lived  together  as  husband  and 
wife;  that  deceased  was  jealous  and 
had  quarreled  with  defendant;  that  on 


night  of  homicide,  deceased  k.t  her 
home  saying,  "There  are  two  persons 
down  the  alley,  I  think  it  is  (de- 
fendant) and  his  sweetheart,  I  will 
go  and  see;"  that  she  went  and  was 
found  there  dead  the  next  day.  such 
statements  by  her  were  admissible  as 
part  of  res  gestae.  67/460  (3).  Where 
after  separation  from  husband,  wife 
returned  to  her  father,  who  killed  the 
husband  while  he  was  approaching 
the  father's  house  in  company  with 
another,  it  was  admissible  to  show 
that  the  husband  stated  to  his  com- 
panion that  he  had  good  news  from 
his  wife  and  wished  to  see  her  and 
the  defendant  with  a  view  of  taking 
her  back  to  his  own  house,  and  that 
his  adventure  was  peaceful  and  he 
meant  no  harm.  72/441  (l).  Conduct 
and  language  of  both  parties  at  time 
of  killing,  and  in  affray  immediately 
preceding  same,  admissible.  118/198 
(1)  (44  S.  E.  985).  Statement  of  de- 
ceased as  he  started  to  place  of  homi- 
cide was  admissible.  125/133  (1)  (53 
S.  E.  1027).  Statement  of  deceased 
immediately  before  difficulty,  indicat- 
ing pacific  mental  attitude  toward  ac- 
cused, and  near  enough  to  be  heard 
by  latter,  admissible,  though  no  posi- 
tive evidence  that  accused  heard 
statement.  9  App.  236  (2)  (70  S.  E. 
1022).  As  bearing  on  question  as  to 
who  was  aggressor  in  transaction 
wherein  deceased  lost  his  life,  his 
sayings  and  conduct  just  prior  to 
homicide  were  relevant.  His  inquiry 
of  station  agent  as  to  schedule  of 
train  just  before  homicide  tended  to 
elucidate  his  conduct  and  was  part 
of  res  gestae.  137/71  (3)  (72  S.  E. 
908).  Difficulties  between  defendant 
and  third  persons  immediately  pre- 
ceding the  homicidal  act,  which  are 
the  cause  or  occasion  of  the  fatal  dif- 
ficulty, form  part  of  the  res  gestae,  but 
they  must  be  immediately  connected 
in  some  way  with  the  homicide  and 
tend  to  explain  it.  138/826,  829  (76 
S.    E.   353). 

Two  distinct  fights  taking  place  be- 
tween same  parties,  first  being  no 
part  of  second,  on  trial  of  indictment 
for  second,  evidence  of  first  inadmis- 
sible.    25/396   (1). 

Two  persons  shot,  one  dying  immedi- 
ately, the  other  lingering  for  a  week, 
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dying  declarations  of  latter  inadmis- 
sible as  part  of  res  gestae  of  homicide. 
120/857  (1)  (48  S.  E.  361).  Where 
defendant  shot  two  persons  at  same 
time,  on  trial  for  murder  of  one, 
statement  of  other,  short  time  after 
shooting,  that  accused  would  not 
have  done  it,  if  he  had  been  in  right 
mind,  inadmissible.  76/453  (3).  It 
may  be  proved  as  part  of  res  gestae 
that  accused  fired  at  two  persons, 
though  he  is  on  trial  for  murder  of 
person    upon    whom    he    fired    first. 


137/82   (1)    (72   S.   E.  926). 

Whispered  communication  within  one 
minute  after  shooting  indicated  pre- 
meditation rather  than  spontaneous 
exclamation.  90/472  (4)  (16  S.  E. 
102). 

Wife  of  accused,  declaration  of,  made  in 
presence  of  accused  and  requiring  an 
answer  from  him,  and  which  was  part 
of  res  gestae,  admissible  though  she 
was  not  a  competent  witness.  8  App. 
668  (3)   (70  S.  E.  111). 


§  1025.  (§999.)  Declarations  of  conspirators.  After  the  fact  of  con- 
spiracy is  proved,  the  declarations  of  any  one  of  the  conspirators  during  the 
pendency  of  the  criminal  project,  are  admissible  against  all. 


Stated.  73/799  (3);  11  App.  142  (2) 
(74  S.  E.  902). 

Accessory  before  fact,  on  trial  of,  dec- 
larations of  principal  admissible  to 
show  guilt  of  latter  but  not  of  former, 
if  made  after  completion  of  crime. 
109/137   (4)    (34  S.  E.  330). 

Accomplice,  declaration  and  actions  of, 
pending  the  wrongful  act  or  in  at- 
tempt to  prevent  discovery,  admissi- 
ble against  another  accomplice. 
106/372  (5)  (32  S.  E.  345).  Declara- 
tions of  accomplice  pending  common 
enterprise  admissible;  if  inadmissible 
because  conspiracy  not  proved,  if  aft- 
erward shown,  it  renders  evidence 
competent.  121/187  (2)  (48  S.  E.  950). 
Where  concert  of  action  shown,  court 
may  admit  acts  and  declarations  of 
one  accomplice,  touching  common 
object,  to  criminate  other.  8/408  (3); 
66/690  (1);  68/661  (l). 

Concealment  of  wrongful  act,  conduct 
and  sayings  of  accomplice  in,  admis- 
sible, as  well  as  his  conduct  and  say- 
ings in  its  perpetration.     68/661   (1). 

Confession  of  accused  implicating  an- 
other, declarations  of  latter  when  in- 
formed by  officers  of  confession,  hear- 
say. 96/353  (2)  (23  S.  E.  413).  See 
§  1035  and  notes. 

Connected  facts,  connecting  prisoner 
with  crime,  declarations  being  part  of 
chain  of,  held  admissible,  though  not 
made  in  his  presence  or  during  pend- 
ency of  criminal  project.     63/395   (1). 

Crowd,  besides  defendants,  present 
when  assault  to  murder  alleged  to 
have  been  committed,  testimony  from 


witness  that  he  heard  some  one  in  the 
crowd  cry,  "kill  him,  kill  him,"  was  in- 
admissible.    53/640. 

Defraud  creditors,  conspirators  to,  not 
bound  by  sayings  of  one,  except  dur- 
ing existence  of  conspiracy.     45/517. 

Implied  threat  by  third  person  in  pres- 
ence of  accused  against  life  of  de- 
ceased not  admissible,  there  being  no 
showing  of  conspiracy.  97/653  (3)  (25 
S.   E.  366). 

Jury,  conspiracy  as  question  for:  See 
Proof. 

Narration  of  past  occurrences,  subse- 
quent declarations  which  were, 
merely,  inadmissible  except  against 
party  making  them.  20/681  (3);  and 
see  63/395,  400.  Witness  approached 
by  several  of  the  conspirators  and  ef- 
forts made  to  get  her  out  of  the  way 
and  prevent  her  testifying,  proof  of 
such  conduct  does  not  conflict  with 
rule  excluding  subsequent  declara- 
tions, and  is  admissible.     20/681   (4). 

Possession  of  money  by  one  conspira- 
tor was  possession  of  all.  66/690,  695. 
Fact  that  same  kinds  of  goods  as 
those  missed  from  rifled  cars  were 
found  in  possession  of  each  of  defend- 
ants admissible  to  establish  conspir- 
acy.   73/595  (2-a);  and  see  73/799  (2). 

Prima  facie  proof  of  conspiracy:  See 
Proof. 

Proof  of  conspiracy  should  precede 
proof  of  conspirator's  declarations, 
but  reversing  order  of  proof,  not 
ground  for  new  trial.  103/268  (3),  270 
(30  S.  E.  29).  Proof  that  two  men 
ran  up  behind  another  and  struck  him, 
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one  of  them  using  deadly  weapon, 
and  ran  off  leaving  him  alone  in  dark- 
ness, was  sufficient  proof  of  conspir- 
acy. 61/182  (1).  Proof  here  insuffi- 
cient to  show  conspiracy.  79/696  (1) 
(4  S.  E.  894).  Proof  aliunde,  suffi- 
cient to  establish  prima  facie  fact  of 
conspiracy,  must  be  adduced,  question 
of  existence  of  such  conspiracy  being 
ultimately  for  jury.  66/690,  693. 
Though  conspiracy  is  not  proved  at 
time  evidence  offered,  if  proved  before 

§  1026.  (§  1000.)  Dying  declarations.  Dying  declarations,  made  by 
any  person  in  the  article  of  death,  who  is  conscious  of  his  condition,  as  to  the 
cause  of  his  death  and  the  person  who  killed  him,  are  admissible  in  evidence 
in  a  prosecution  for  the  homicide. 


motion  made  to  rule  out,  motion  not 
sustained.  121/607  (3)  (49  S.  E.  703). 
Where  prima  facie  case  of  concurrent 
or  joint  action  made,  whole  transac- 
tion should  be  submitted  to  jury. 
17/356  (1). 

Subsequent  declarations  of  conspirator  : 
See  Narration. 

Trial,  though  conspirator  is  not  on,  his 
declaration  admissible.  113/284  (2) 
(38  S.  E.  854). 


Stated.     24/297   (5);  71/279  (5). 

Accidental,  dying  declaration  tending 
to  show  that  injury  was,  admissible 
for  defendant.  135/221  (2)  (69  S.  E. 
171).  Declaration  inadmissible  as  ex- 
pression of  opinion:    See  Opinion. 

Apology  made  next  morning  after  dif- 
ficulty by  deceased  to  accused  in 
presence  of  witness  not  admissible,  it 
not  being  made  as  dying  declaration. 
125/276  (2)    (53  S.  E.  958). 

Article  of  death,  declarant  must  be  in, 
and  he  may  be  conscious  that  he  is 
going  to  die  and  be  aware  of  his  ap- 
proaching death,  and  not  be  in  article 
of  death.  9  App.  700  (3)  (72  S.  E. 
182).  Grant  of  a  new  trial  is  not  re- 
quired when  it  is  undisputed  in  the 
testimony  that,  at  the  time  the  dece- 
dent made  the  alleged  statement,  he 
was  in  fact  in  articulo  mortis.  12 
App.  Ill  (2)  (76  S.  E.  1047).  Admis- 
sible without  showing  declarant  af- 
firmatively said  he  was  in  a  dying 
condition;  if  he  was  in  fact,  and  cir- 
cumstances indicated  that  he  must 
have  known  it,  it  was  proper  to  allow 
declarations  to  be  proved  with  in- 
struction that  jury  find  whether  made 
consciously  in  articulo  mortis.  114/849 
(2)  (40  S.  E.  1000).  Statements  not 
relating  to  cause  of  death  and  person 
killing,  but  showing  that  deceased,  at 
time  of  making  other  statements  ad- 
mitted, was  in  articulo  mortis  and 
conscious  thereof,  admissible.  133/587, 
597  (66  S.  E.  792).  Declarations 
while  in  articulo  mortis,  and  after  be- 
ing advised  by  physician  that  declar- 


ant must  die,  admissible.  79/63  (l) 
(3  S.  E.  663).  See  Cause,  Charge, 
Prima  facie  case,  Sense  of  impending 
death. 

Belief  of  declarant  as  to  impending 
death:    See  Sense  of  impending  death. 

Cause  of  death  and  person  who  com- 
mitted act,  declarations  held  not  ad- 
missible because  going  beyond  show- 
ing. 72/679  (3).  Declarations  of 
deceased  as  to  cause  of  death  admis- 
sible if  made  when  in  extremis  and 
conscious  of  his  condition.  105/242 
(1)  (31  S.  E.  580);  136/804  (2)  (72  S. 
E.  233).  On  the  issue  of  self-defense 
against  a  deadly  assault  by  deceased, 
the  latter's  dying  declaration  that  he 
caught  defendant  in  adultery  with  his 
wife  is  a  declaration  as  to  the  cause  of 
his  death  within  this  section,  and  ad- 
missible as  relevant  to  the  res  gestae. 
91/729  (17  S.  E.  990). 

Caution  necessary  in  admission  and  use 
of  dying  declarations.  71/128  (2);  and 
see  74/101.     See  Charge. 

Character  of  deceased  for  wickedness 
to  be  considered  by  jury  in  determin- 
ing weight  to  be  given  his  dying  dec- 
larations. 43/239  (3);  and  see  99/210 
(1)  (25  S.  E.  268);  74/101.  See  Cred- 
ibility. 

Charge  that  court  determines  prima 
facie  admissibility  of  declaration,  but 
that  force  and  effect  thereof  for  jury, 
not  error.  118/61  (2)  (44  S.  E.  817). 
Reasons  why  dying  declarations  ad- 
missible may  be  given  in  charge. 
120/195  (47  S.  E.  553).  Where  judge 
in   charging  jury   as   to   dying   state- 
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ment    failed    to    state    that    deceased 
must  have  been  in  articulo  mortis,  er- 
ror harmless  where  this  point  had  al- 
ready been  stated  in  charge.     8  App. 
382   (4)    (69  S.   E.  45).     Where  testi- 
mony relating  to  a  dying  declaration 
of    the    decedent    is    received    in    evi- 
dence,    and     no     objection     is     made 
thereto,  it  is  not  error  for  the  court 
to  give  in  charge  to  the  jury  the  legal 
principles  applicable  to  dying  declara- 
tions.     139/688    (3)     (77   S.     E.    1062). 
Charge  here,  considered  as  a  whole, 
held  not  erroneous.     137/769   (2)    (74 
S.    E.   282).     Charge   that   deceased's 
consciousness    of    his    condition    may 
be    inferred    from    circumstances    in 
some  cases  and  does  not  have  to  be 
expressed   by   him,   approved.     136/65 
(4)   (70  S.  E.  868).     While  inaccurate 
to  charge  that  jury  might  pass  on  ad- 
missibility  of   alleged   dying   declara- 
tions,    context     in     connection     with 
which  it  was  given  showed  that  jury 
could  not  have  been  misled.     137/164 
(1-b)   (73  S.  E.  363).     Where  a  state- 
ment   of   a    deceased    person    is    sub- 
mitted   as    a    dying    declaration,    the 
jury   should   be   instructed   that   such 
evidence  is  admitted  only  upon  prima 
facie  proof  of  its  verity,  and  that  it  is 
the  province  of  the  jury  to  determine 
whether  the  statement  is  in  fact  a  dy- 
ing declaration.     12  App.  Ill   (2)    (76 
S.  E.  1047).    It  is  generally  reversible 
error  for  the  court  to  omit  to  charge 
that  alleged  dying  declarations  must 
not  be  considered  by  the  jury,  unless 
they  are   satisfied   from   the   evidence 
that    such     declarations    were    made 
when  the  declarant  was  in  the  article 
of  death.     Id.     The  jury  should  also 
be  instructed  that  dying  declarations 
should  be  received  with  great  caution, 
and  the  bias,  the  feeling,  and  the  phy- 
sical and  mental  condition  of  the  de- 
clarant, as  well  as   the  credibility  of 
the    alleged    declaration,    should    be 
weighed    by    them.      Id.      Charge    in 
language  of  statute   is   sufficient.     11 
App.  761,  762  (5)  (76  S.  E.  78).     Fail- 
ure to  instruct  jury  as  to  caution  in 
use  of  such  evidence,  and  that  circum- 
stances  should   be   considered   in    de- 
termining  probative   value,   cause    for 
new  trial;  whether  account  influenced 
by    resentment,    jury    should    be    in- 
structed to  consider.     6  App.  3  (63  S. 


E.  1132).  Charge  here  held  suffi- 
ciently full  and  explicit,  especially  in 
the  absence  of  any  written  request  or 
more  particular  instructions.  11  App. 
419  (4)  (75  S.  E.  519).  Instruction  er- 
roneous as  giving  undue  emphasis  to 
evidence,  the  weight  of  which  should 
be  left  for  determination  by  the  jury: 
"I  charge  you  that  the  theory  of  the 
law,  in  admitting  dying  declarations 
as  evidence,  is  that  a  person  would 
be  just  as  sure  to  make  a  truthful 
statement  when  he  is  in  the  article  of 
death,  when  he  knows  that  he  is  to 
leave  this  world  and  enter  the  next 
world,  as  if  he  was  under  sanctity  of 
an  oath."  12  App.  553  (4)  (77  S.  E. 
884).  Duty  of  court  to  charge,  on  re- 
quest, that  dying  declarations,  as  ev- 
idence, should  be  considered  under 
same  rules  that  govern  in  determin- 
ing credibility  of  witnesses  testifying 
from  the  stand.  10  App.  462  (1)  (73 
S.  E.  622).  Failure  to  charge  rules 
governing  credibility  of  declarant  in 
absence  of  request  not  require  new 
trial.  124/649  (2)  (52  S.  E.  891). 
Verbal  inaccuracy  in  charge  not  re- 
quire new  trial,  where  jury  not  mis- 
led.    128/25   (6)    (57  S.   E.  309). 

Circumstances,  facts  to  show  admissi- 
bility of  declarations  may  be  shown 
by.     129/777  (59  S.  E.  900). 

Civil  cases,  dying  declarations  not  ad- 
missible in.  77/237  (2)  (2  S.  E.  941). 
See  Homicide,  Seduction. 

Common-law  rule  was  that  dying  dec- 
larations admitted  with  great  caution 
and  only  from  necessity;  now  they 
may  be  proved  though  there  be  abun- 
dant evidence  as  to  homicide. 
74/101  (1). 

Conclusion,  declaration  inadmissible  as 
being:     See  Opinion. 

Constitution,  provision  of,  that  accused 
shall  be  confronted  with  witnesses, 
not  contravened  by  admission  of  dy- 
ing declarations.  130/274  (3)  (60  S. 
E.  840);  11/353   (3). 

Contradiction  of  declaration:  See  Im- 
peach. 

Court  must  judge  of  preliminary  evi- 
dence in  first  instance.  62/58  (2); 
71/128  (2-b);  79/87  (3)  (3  S.  E.  403). 
And  it  will  be  presumed  that  judge 
did  his  duty  in  passing  on  it.  92/16 
(2)  (18  S.  E.  301).  That  preliminary 
examination  conducted  before  jury,  no 
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ground  for  new  trial,  none  of  the  dec- 
larations having  been  elicited.  72/441 
(3).    See  Jury,  Prima  facie  case. 

Credibility  of  declarant  to  be  deter- 
mined by  rules  used  in  determining 
that  of  other  witnesses;  but  failure  to 
charge  those  rules  in  absence  of  re- 
quest, not  require  new  trial.  124/649 
(2)  (52  S.  E.  891).  Duty  of  court  to 
charge,  when  requested,  that  dying 
declaration,  as  evidence,  should  be 
considered  under  same  rules  that  gov- 
ern in  determining  credibility  of  wit- 
nesses who  testify  from  the  stand.  10 
App.  462  (1)  (73  S.  E.  622).  See 
Character,  Impeach,  Questions. 

Hearsay,  admission  of  dying  declara- 
tions is  exception  to  rule  of,  founded 
in  the  necessity  of  the  case.  138/815 
(76  S.  E.  361);  11/353,  374;  71/128  (2). 

Homicide,  dying  declarations  admissi- 
ble only  in  case  of,  where  there  is 
criminal  proceeding  against  slayer. 
39/223,  224;  71/128  (2).  See  Civil 
cases.  Declaration  of  one  where  two 
killed:     See  Two  persons. 

Immaterial  and  irrelevant  matter  in  dy- 
ing statement  no  ground  for  exclud- 
ing entire  declaration.  8  App.  382  (2) 
(69  S.  E.  45). 

Imminence  of  death:  See  Article  of 
death,  Sense  of  impending  death. 

Impeach  declaration,  proof  of  general 
bad  character  of  deceased  admissible 
to.  99/210  (1)  (25  S.  E.  268);  43/239; 
102/365  (4),  375  (30  S.  E.  903);  and 
see  74/101.  Error  to  exclude  state- 
ments of  deceased  which  are  contra- 
dictory to  dying  declarations.  4  App. 
811  (4)  (62  S.  E.  540).  Admissible  to 
show  that  after  deceased  was 
wounded,  he  made  statements  con- 
flicting with  dying  declarations. 
74/101  (1);  138/815,  816  (76  S.  E.  361). 
See  Variance.  Statements  by  de- 
ceased in  which  he  acknowledged 
criminal  relations  with  wife  of  ac- 
cused, which  statements  were  not 
brought  to  accused's  knowledge  be- 
fore the  killing,  were  not  admissible 
to  impeach  the  dying  declaration, 
there  being  in  such  declaration  noth- 
ing relating  to  that  subject.  11  App. 
761.  762  (6)  (76  S.  E.  78).  Where  the 
State  relies  mainly  upon  the  dying 
decla/s  t:ons  of  deceased  to  the  effect 
that  defendant  "shot  him  for  noth- 
ing,"  it   is    reversible    error    for   the 


court  to  refuse  to  allow  witness  for 
the  defendant  to  testify,  that,  shortly 
after  deceased  was  shot,  deceased 
told  the  witness  that  he  and  defend- 
ant had  had  no  difficulty,  and  that  the 
shooting  was  an  accident,  the  defense 
relied  on  by  defendant  being  that  the 
shooting  was  accidental,  and  the 
testimony  being  admissible  for  the 
purpose  of  impeaching  the  dying  dec- 
larations   of     the     deceased.      137/218 

(5)  (73  S.  E.  512). 

Interruption  of  statement,  it  being  com- 
pleted sometime  thereafter,  imma- 
terial, if  deceased  was  at  both  times 
in  articulo  mortis  and  conscious  of 
his  condition.  126/575  (2)  (55  S.  E. 
489). 

Irrelevant  and  material  matter  in  dying 
statement  no  ground  for  excluding 
entire  declaration.  8  App.  382  (2)  (69 
S.  E.  45).    See  Writing. 

Jury,  question  for,  whether  declarant's 
remark  that  he  "never  expected  to  get 
up"  meant  he  realized  he  was  in  dy- 
ing condition.  128/254  (2)  (57  S.  E. 
315).  Question  as  to  competency  left 
to  jury,  where  declaration  admitted  as 
res  gestae  without  objection,  not  er- 
roneous as  to  one  objecting  that  such 
declaration    was    incompetent.     112/43 

(6)  (37  S.  E.  126).  Where  prima  facie 
case  made  out.  declarations  should  be 
submitted  to  jury  for  them  to  deter- 
mine whether  they  were  made  in  im- 
mediate prospect  of  death.  11/353  (4); 
56/235  (1);  62/58  (2);  71/128  (2-b); 
75/181  (1);  80/272  (1)  (4  S.  E.  853); 
79/446  (2)  (5  S.  E.  203);  90/117  (2)  (15 
S.  E.  700);  92/465  (2)  (17  S.  E.  861); 
72/679  (3);  122/161  (1)  (50  S.  E.  46); 
125/579  (54  S.  E.  106);  128/25  (4)  (57 
S.  E.  309).  Admissibility  is  only  prima 
facie  for  court;  jury  determines 
whether  declarations  in  fact  genuine 
and  then  should  receive  them  with 
great  caution.  9  App.  403  (2)  (71  S. 
E.  606).  Admissible  when  prima  facie 
competent,  but  jury  must  finally  pass 
on  whether  made  consciously  in  arti- 
culo mortis;  charge  to  accept  as  evi- 
dence when  admitted,  error.  109/121 
(4)  (34  S.  E.  298);  110/255  (34  S.  E. 
204).  See  Charge,  Court,  Prima  facie 
case. 

Knowledge    of    impending    death:      See 

Sense  of  impending  death. 
Mental    condition:      Dying   declarations 
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by  one  deprived  of  full  consciousness, 
so  as  to  be  unable  to  give  an  intelli- 
gent account  of  the  facts  connected 
with  his  being  shot,  made  to  one  not 
impartial,  should  not  be  received. 
71/128.    See  Sense  of  impending  death. 

Motion  to  rule  out:  Statement  of  part  of 
dying  declaration  by  witness  prior  to 
foundation  laid,  in  absence  of  motion 
to  rule  out,  no  ground  for  new  trial. 
128/254  (2)   (57  S.  E.  320). 

Opinion:  Dying  declarations  of  belief 
are  inadmissible.  22/478  (1);  38/50 
(3);  53/570  (2).  Declaration  of 
deceased  that  defendant  had  cut 
him  and  that  he  had  done  noth- 
ing to  cause  it,  held  admis- 
sible. 79/63  (2)  (3  S.  E.  663).  State- 
ment that  accused  "had  to  do  it;  I 
made  him  do  it,"  held  to  be  opinion, 
and  not  admissible.  107/712  (33  S.  E. 
422).  Statement  by  one  who  had  re- 
ceived mortal  wound,  that  a  named 
person  had  "assassinated"  him,  is  a 
statement  of  fact  and  not  a  mere  con- 
clusion or  expression  of  opinion.  11 
App.  419  (2)  (75  S.  E.  519).  State- 
ment by  one  in  extremis,  conscious 
of  his  condition,  that  accused  "shot 
h>m  down  like  a  dog,"  not  mere  ex- 
pression of  opinion,  and  admissible  as 
dying  declaration.  100/659  (2)  (28  S. 
E.  423).  Declaration  of  one  in  dying 
condition  that  "he  (meaning  defend- 
ant) shot  me  for  nothing"  not  objec- 
tionable as  a  mere  expression  of  opin- 
ion. 137/218  (1-b)  (73  S.  E.  512). 
Dying  statement  of  deceased  to  an- 
other that  shooting  was  accidental, 
mere  expression  of  opinion  and  not 
admissible.  101/803  (1)  (29  S.  E.  127); 
and  see  115/835  (1)  (42  S.  E.  255). 
Declaration  that  accused  shot  without 
cause,  not  objectionable  as  statement 
of  conclusion.  128/25  (5)  (57  S.  E. 
309).  Statement  that  defendant  had 
cut  declarant,  and  that  he  had  done 
nothing  to  cause  it,  not  a  conclusion, 
but  a  fact.  76/63  (2).  Expression  of 
opinion  by  court  not  contained  in 
statement,  in  ruling  on  admissibility 
of  declaration,  that  "the  rule  is  this, 
the  meaning  of  the  law  is  this:  that 
when  a  man  feels  like  he  is  in  a  dying 
condition  and  makes  a  statement,  it 
has  the  same  weight  as  if  made  under 
oath;  upon  the  theory  that  a  man  in 
a  dying  condition  would  not  misrep- 

6  Ga  Code— 42 


resent  a  fact."  2  App.  92  (l)  (58  S.  E. 
381).  Where  accused,  in  a  trial  for 
murder,  has  been  allowed  to  prove  by 
a  witness  a  positive  declaration  made 
by  the  decedent,  giving  in  detail  the 
occurrences  between  himself  and  ac- 
cused which  resulted  in  the  shooting, 
and,  in  the  same  connection,  saying, 
"I  do  not  think  the  boy  meant  to  hurt 
me;  it  was  merely  an  accident,"  it  was 
not  erroneous  for  the  judge  to  instruct 
to  the  effect  that  the  statement  was 
merely  the  opinion  or  conclusion  of 
declarant,  and  was  without  probative 
value.  12  App.  634  (3)  (77  S.  E.  916). 
Dying  declaration  that  declarant  and 
accused  were  not  fighting  admissible, 
the  person  accused  insisting  that  the 
wound  inflicted  by  him  on  deceased 
was  purely  accidental.  x35/221  (2) 
(69  S.  E.  171). 

Person  who  committed  act  and  cause  of 
death,  declaration  held  not  admissible 
because  going  beyond  showing. 
72/679  (3).  Declarations  of  deceased 
as  to  person  who  killed  him  admis- 
sible if  made  when  in  extremis  and 
conscious  of  his  condition.  105/242 
(1)  (31  S.  E.  580);  136/804  (2)  (72  S. 
E.  233).  Evidence  that  witness  saw 
deceased  five  days  before  he  died,  that 
deceased  said  he  was  going  to  die,  and 
stated  that  a  number  of  men  had 
taken  him  into  the  woods,  and 
whipped  him  with  a  buggy  trace,  and 
that  defendant  was  one  of  them,  is 
competent.     80/272  (4  S.  E.  853). 

Preliminary  examination:     See  Court. 

Prima  facie  case  that  declarant  is  in  ex- 
tremis and  is  conscious  thereof  suf- 
ficient to  admit  declarations  to  jury. 
130/276  (2)  (60  S.  E.  840),  362  (2)  (60 
S.  E.  1005);  117/255  (1)  (43  S.  E.  835); 
and  see  133/588  (3)  (66  S.  E.  792); 
134/348  (3)  (67  S.  E.  852);  132/341  (63 
S.  E.  1114);  137/82  (2)  (72  S.  E.  926). 
Not  necessary  for  State  to  show  af- 
firmatively that  person  who  had  been 
shot  said  he  was  in  a  dying  condition 
in  order  to  admit  proof  of  his  declara- 
tions, if  in  point  of  fact  he  was  in  arti- 
culo  mortis  and  the  circumstances 
were  such  that  he  must  have  known 
that  he  was  in  a  dying  condition. 
137/218  (1)  (73  S.  E.  512).  Sufficient 
foundation  held  laid  here  for  the  ad- 
mission, as  a  dying  declaration,  of  de- 
cedent's   statement    that    the    accused 
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"shot  her  because  she  asked  him  for  a 
match."  137/786  (1)  (74  S.  E.  549). 
Where  it  appeared  that  deceased  was 
badly  cut  with  a  knife  and  died  three 
or  four  hours  thereafter,  and  that  upon 
being  cut  he  exclaimed,  "Oh,  Lordy, 
I  am  stabbed  to  death,"  and  very 
shortly  thereafter  stated  that  he  was 
cut  all  to  pieces  and  was  dying,  a 
prima  facie  case  was  made  for  the  ad- 
mission in  evidence  of  his  statement, 
then  made,  as  to  who  cut  him,  and 
there  was  no  error  in  admitting  such 
statement,  it  appearing  that  the  court 
gave  to  the  jury,  in  connection  there- 
with, proper  instructions  on  the  sub- 
ject of  dying  declarations.  137/164 
(1)  (73  S.  E.  363).  Where  prima  facie 
case  made  by  all  the  circumstances 
that  declarant  in  articulo  mortis  and 
conscious  thereof,  declarations  should 
be  admitted.  135/278  (8)  (69  S.  E. 
184).  Dying  declaration  is  prima  facie 
admissible  upon  slight  preliminary 
proof;  proper  for  judge  to  instruct 
jury  that  he  passes  only  prima  facie 
upon  admissibility  while  jury  deter- 
mines weight,  if  any,  to  be  given  dec- 
laration. 1  App.  773  (6,  7)  (58  S.  E. 
262).    See  Charge,  Court,  Jury. 

Questions,  declarations  made  in  re- 
sponse to,  not  affect  admissibility; 
may  affect  credibility.  9  App.  403  (3) 
(71  S.  E.  606).  Fact  that  witness  tes- 
tifying to  dying  statement  asked  ques- 
tions of  deceased,  and  that  answers 
made  up  part  of  statement  sought  to 
be  introduced,  not  render  such  state- 
ment inadmissible.  126/575  (3)  (55 
S.  E.  489).  One  hearing  shot  in  dark 
and  going  to  place  in  about  two  min- 
utes and  seeing  someone  running 
away  and,  in  answer  to  questions,  be- 
ing told  by  person  shot,  who  died  in 
a  few  minutes,  that  defendant  did  the 
shooting  could  give  the  facts  in  evi-. 
deivce.     134/786  (5)   (68  S.  E.  554). 

Reason  of  rule  stated  and  discussed. 
71/128  (2);  and  see  74/101;  11/353, 
374;  138/815  (76  S.  E.  361).  When  a 
dissolution  is  approaching,  and  the 
dying  man  has  lost  hope  of  life,  and 
his  mind  feels  the  full  consciousness 
of  his  condition,  the  solemnity  of  the 
scene  gives  to  his  statements  the  sanc- 
tity of  truth,  and  such  dying  declara- 
tions, when  made,  should  be  admitted 
in    evidence    and    considered    by    the 


jury,  under  the  charge  of  court  upon 
the  law  applicable  to  them.    41/484  (4). 

Res  gestae  of  killing,  dying  declarations 
admissible  to  prove  any  relevant  facts 
embraced  in.  91/729  (3)  (17  S.  E. 
990).  Conversations  and  conduct 
which  are  parts  of  res  gestae  may  be 
admitted  in  dying  declaration.  109/120 
(3)  (34  S.  E.  298).  Where  two  per- 
sons are  shot  at  the  same  time,  one 
dying  immediately,  and  the  other 
lingering  for  more  than  a  week,  the 
dying  declarations  of  the  latter  inad- 
missible as  part  of  the  res  gestae. 
120/857  (1)  (48  S.  E.  361).  Declara- 
tion by  deceased  here  that,  "he  (the 
accused)  did  it;  he  stuck  fire  to  me 
and  did  it;  he  did  it  on  purpose,"  and 
the  further  statement,  after  defendant 
said  to  witness,  "I  don't  know  any 
more  about  it  than  you  do,"  that,  "he 
is  afraid  the  court  will  handle  him, 
and  he  did  it  on  purpose,"  admissible 
as  part  of  the  res  gestae.  137/398  (3) 
(73  S.  E.  368). 

Sanctity  of  truth,  charge  that  law  treats 
dying  declarations  as  having,  error  re- 
quiring reversal.  l°0/362  (5),  363  (60 
S.  E.  1005);  4  App.  811  (2)  (62  S.  E. 
540). 

Seduction  of  daughter,  in  suit  by  father 
for,  daughter's  dying  declarations  as 
to  who  was  father  of  her  child,  inad- 
missible  for  plaintiff.     39/223    (2). 

Sense  of  impending  death:  If  deceased 
knew  he  was  mortally  wounded,  he 
knew  he  was  in  articulo  mortis. 
120/843  (3)  (48  S.  E.  305).  Means  by 
which  deceased  became  conscious  of 
condition  not  affect  admissibility  of 
declarations;  may  affect  credibility.  9 
App.  403  (3)  (71  S.  E.  606).  Wheie 
a  prima  facie  case  is  made  our  that 
declarant  was  in  the  article  of  death 
and  conscious  of  his  condition,  his 
declarations  are  admissible  though  he 
may  not  have  expressed  his  conscious- 
ness of  impending  death.  137/382  (3) 
(73  S.  E.  499).  Belief  of  party  that  he 
is  dying,  essential,  as  well  as  that  he 
must  actually  be  in  extremis;  such 
consciousness  may  be  inferred,  not 
only  from  his  statements,  but  also  from 
nature  of  wound  and  other  circum- 
stances. 11/353  (3);  62/58  (2);  130/362 
(6)  (60  S.  E.  1005).  Information  by 
physician  to  declarant,  before  or  after 
declaration,  that  he  had  chance  to  re- 
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cover,  not  render  declarations  inad- 
missible, if  declarant  actually  dying 
and  conscious  thereof.  112/43  (5)  (37 
S.  E.  126);  and  see  43/239  (2);  137/164 
(1-a)  (73  S.  E.  363).  A  sufficient 
foundation  for  the  introduction  of  de- 
cedent's dying  declarations  was  laid 
where  witnesses  testified  that,  at  the 
time  he  made  them,  he  was  dying,  and 
that,  although  they  tried  to  encour- 
age him  by  telling  him  not  to  get  out 
of  heart,  he  insisted  that  he  would 
"never  get  well,"  and  that  it  was  "too 
late."  90/117  (15  S.  E.  700);  and  see 
129/770  (3),  773  (59  S.  E.  792).  Dy- 
ing declarations  were  properly  admit- 
ted when  made  within  an  hour  of  the 
death  of  deceased,  after  his  physician 
had  told  him  that  there  was  not  more 
than  one  chance  in  a  hundred  that  he 
would  recover,  and  asked  him  if  he 
had  any  statement  to  make,  and  where 
deceased  had,  shortly  after  he  was 
stabbed,  stated  that  he  was  going  to 
die.  79/446  (5  S.  E.  203).  Court 
properly  charged  that  statements  of 
deceased  person  are  not  to  be  consid- 
ered as  dying  declarations  unless  jury 
are  satisfied  that  not  only  were  the 
declarations  in  articulo  mortis,  but 
also  that  declarant  was  conscious  that 
he  was  dying.  11  App.  52  (2)  (74  S. 
E.  702).  Belief  of  declarant  that  he 
was  in  articulo  mortis,  held  not  shown 
sufficiently  to  admit  his  declarations. 
79/87  (3)  (3  S.  E.  403).  Where  de- 
ceased announced  his  belief  that  he 
was  going  to  die,  his  declarations  hel.d 
admissible,  though  witness  narrating 
them  thought  declarant  in  no  danger 
at  time,  and  though  physicians  said, 
subsequently  to  declarations,  that  he 
would  have  recovered  with  proper 
treatment.  80/272  (1)  (4  S.  E.  853). 
Question  for  jury:  See  Jury. 
Time:  Death  not  occurring  immediately 
not  render  declarations  inadmissible. 
129/770  (3)    (59  S.   E.  792). 


Two  persons  killed  in  same  fight,  dying 
declarations  of  one  are  not,  as  such, 
admissible  on  trial  of  slayer  for  mur- 
der of  other.  120/857  (2)  (48  S.  E. 
361).  Where  accused  on  trial  for 
homicide  of  another,  dying  statement 
not  admissible,  though  the  death  of 
the  declarant  may  have  been  caused 
in  the  transaction  to  which  the  trial 
relates.     8  App.  478  (l)   (69  S.  E.  915). 

Variance  in  witness*  statement  as  to 
dying  declarations  before  judge,  and 
his  testimony  before  jury,  no  ground 
for  excluding  it.  2  App.  254  (2)  (58 
S.  E.  532).  Impeaching  declaration: 
See  Impeach. 

Witnesses  other  than  those  testifying 
to  declarations  may  be  called  to  show 
admissibility  of  declarations.  127/777 
(56  S.  E.  1004).  Witness  may  testify 
as  to  what  was  contained  in  alleged 
dying  declaration  though  he  does  not 
testify  as  to  deceased's  condition,  and 
witness  who  does  not  testify  to  con- 
tents of  the  declaration  may  testify 
as  to  condition  of  deceased.-  8  App. 
680  (3)  (70  S.  E.  42).  See  Variance. 
Confronting  witnesses:  See  Constitu- 
tion. 

Wound,  consciousness  of  impending 
death  inferred  from  nature  of:  See 
Sense  of  impending  death. 

Writing,  declaration  reduced  to,  by  wit- 
ness, in  exact  language  of  declarant, 
read  over  to  him  and  approved,  though 
not  signed,  admissible,  after  irrele- 
vant matter  stricken  therefrom. 
112/48  (2)  (37  S.  E.  172).  Writing  pre- 
pared by  anyone  and  read  over  to  de- 
clarant and  understood  and  intended 
by  him  as  dying  declaration,  admissi- 
ble; if  portion  not  admissible,  it  should 
be  rejected,  upon  distinct  objection 
thereto.  102/365  (2,  3)  (30  S.  E.  903). 
Though  dying  declaration  taken  down 
in  writing,  oral  testimony  with  refer- 
ence thereto  not  inadmissible.  7  App. 
805  (5)   (68  S.  E.  315). 


§  1027.  (§  1001.)  Testimony  of  witness  on  former  trial.  The  testi- 
mony of  a  witness,  since  deceased,  or  disqualified,  or  inaccessible  for  any 
cause,  given  under  oath  on  a  former  trial,  upon  substantially  the  same  issue 
and  between  substantially  the  same  parties,  may  be  proved  by  any  one  who 
heard  it,  and  who  professes  to  remember  the  substance  of  the  entire  testi- 
mony, as  to  the  particular  matter  about  which  he  testifies. 
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See  §  5773,  Civil  Code,  and  notes. 

Commitment  trial,  if  competent  to  show 
what  witness,  since  deceased,  swore 
on,  proper  foundation  must  first 
be  laid.  63/692;  69/595  (1).  Where 
witness  on  committing  trial  died,  his 
testimony  there  admissible  on  final 
trial;  nothing  showing  it  was  reduced 
to  writing,  it  was  provable  by  parol. 
68/833  (1).  Same  rising  in  case  of  wit- 
ness beyond  the  jurisdiction.  72/114 
(1).  Better  opinion  seems  to  be  that 
if  witness  dead,  his  testimony  is  ad- 
missible for  State;  but  his  removal 
from  State,  defendant  doing  nothing 
to  prevent  his  attendance,  will  not, 
witness  being  still  alive,  render  such 
testimony  admissible.  92/480  (2)  (17 
S.  E.  856).  Deceased  accomplice's 
testimony  at  committing  trial,  may  be 

*  proved  on  final  trial  by  any  one  who 
heard  it  and  professes  to  remember 
substance.     107/718   (33  S.  E.  700). 

Entire  testimony  of  deceased  witness  on 
former  trial,  substance  of,  should  be 
stated,-  and  not  detached  portions  of 
it  only.  63/692  (1);  69/595  (1).  All 
of  testimony  of  deceased  witness  on 
former  trial  which  is  relevant  should 


be  received;  party  offering  not  bound 
to  read  entire  testimony;  opposite 
party  may  read  portions  not  read  by 
other  party.  102/684  (2)  (28  S.  E. 
284). 

Impeachment,  on  trial  for  fornication, 
what  prosecutrix  swore  on  trial  for 
bastardy  admissible  only  for  purpose 
of.     77/74. 

Inaccessibility  of  witness  not  shown, 
where  it  appears  merely  that  he  is  not 
in  the  county,  and  when  last  heard 
from  was  within  the  State.  126/557 
(2)  (55  S.  E.  474);  and  see  92/480  (2) 
(17  S.  E.  856);  11  App.  737,  741  (76  S. 
E.  76).  "Inaccessible"  in  some  cir- 
cumstances, may  mean  inability  to 
find  by  diligent  search.  128/254  (1) 
(57  S.  E.  315). 

Stenographic  report  of  testimony  of  de- 
ceased witness,  admissible  when  re- 
port shown  to  be  correct.  128/23  (5) 
(57  S.   E.  313). 

Substantial  compliance  with  conditions 
of  this  section  is  all  that  is  required; 
witness  who  remembered  substance  of 
material  part  of  deceased  witness'  tes- 
timony affecting  the  case  should  have 
been  allowed  to  give  it.    7l/i29  (4). 


ARTICLE  18. 
Of  Admissions  and  Confessions. 


§  1028.  (§  1002.)    Definitions. 
confessions  to  criminal. 


Admissions  usually  refer  to  civil  cases ; 


See  §  5774,  Civil  Code,  and  notes. 
Charge  on  confessions  error  where  there 
is  no  evidence  upon  which  to  support 
the  charge.  120/296  (3)  (48  S.  E.  21). 
Statement  by  defendant  that  he  and 
another  formed  a  conspiracy  to  mur- 
der, that  other  conspirator  did  actual 
killing  while  defendant  kept  watch, 
amounted  to  confession,  and  justified 
charge  on  confessions.  125/55  U)  (53 
S.  E.  1038).  Charge  as  follows:  "An 
admission,  as  applied  to  a  criminal 
case,  is  the  statement  made  by  the  de- 
fendant of  a  fact  or  facts  pertinent  to 
the  issue,  or  (and?)  tending,  in  con- 
nection with  other  facts  or  circum- 
stances, to  prove  the  guilt  of  the  ac- 


cused, but  which  of  itself  is  not 
enough  to  authorize  a  conviction/' 
held  correct  definition  of  an  admis- 
sion, and  correct  statement  of  the 
law,  especially  in  view  of  other  in- 
struction. 138/808,  811  (76  S.  E.  349). 
Charge,  "Confessions  are  among  the 
highest  grade  of  evidence,  because  it 
is  presumed  that  no  man  will  confess 
a  crime  that  he  is  not  guilty  of;  it 
is  not  human  nature  for  a  man  to  con- 
fess to  something  that  he  is  not  guilty 
of;  and  for  that  reason  the  law  makes 
confessions  among  the  highest  grades 
of  evidence,"  while  erroneous  is  not 
cause  for  new  trial  here,  in  view  of 
other  instructions  given.     102/633   (1) 
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(29  S.  E.  494).  Failure  to  charge  on 
confessions  in  absence  of  request,  no 
cause  for  new  trial.  125/234  (3)  (54 
S.  E.  145);  and  see  124/408  (52  S.  E. 
534).  Omission  to  charge  on  confes- 
sion, in  absence  of  request,  not  cause 
for  new  trial  where  sufficient  evidence 
to  convict  outside  of  confession. 
99/212  (1)  (25  S.  E.  178).  See  Incrim- 
inating statement,  Plea  of  guilty. 

Definition:  Confession  is  a  voluntary 
statement  made  by  a  person  charged 
with  the  commission  of  a  crime, 
wherein  he  acknowledges  himself  to 
be  guilty  of  the  offense  charged. 
120/296  (2)  (48  S.  E.  21);  135/317,  321 
(69  S.  E.  488).     See  Charge. 

Former  trial  of  another  person  for 
crime,  what  witness  voluntarily  testi- 
fied at,  may  be  given  in  evidence 
against  him  as  an  admission.  87/622 
(4)   (13  S.  E.  552). 

Homicide  practically  admitted  where 
wife  accused  husband  of  shooting  cer- 
tain person  and  husband  replied,  "He 
wasn't  hurt  much."  114/48,  50  (39  S. 
E.  928).  Statement  by  accused  that, 
"I  got  the  scoundrel,"  made  immedi- 
ately after  shooting  with  gun  shown  to 
have  been  procured  a  few  minutes  be- 
fore, admissible  as  an  admission  of 
the  killing.  125/48  (1)  (53  S.  E.  816); 
and  see  101/10  (4)  (29  S.  E.  309); 
120/296   (48  S.   E.  21). 

Incriminating  statement  differs  from 
confession  of  guilt;  in  former  only  one 
or  more  facts  entering  into  the  crim- 
inal act  is  admitted,  while  in  the  lat- 
ter the  entire  criminal  act  is  con- 
fessed. 120/296,  298  (48  S.  E.  21); 
90/468  (17  S.  E.  100);  63/600;  79/687 
(7  S.  E.  153);  135/317,  321  (69  S.  E. 
488).  Declarations  by  accused  on  trial 
for  arson  designed  and  tending  to  ex- 
plain possession  of  goods  which  were 
in  the  burned  building  immediately 
preceding  the  fire,  and  his  knowledge 
touching  the  possession  of  other 
goods,  were  in  their  inculpatory  tend- 
ency criminating  admissions  as  dis- 
tinguished from  confessions,  and  it 
was  error,  in  charging  the  jury,  to 
denominate  them  confessions  and  in- 
struct upon  them  as  though  they  were 
admissions  of  guilt,  instead  of  admis- 
sions of  fact  from  which,  together 
with  other  evidence,  the  jury  might 
or  might  not  infer  guilt.     90/468    (3) 


(17  S.  E.  100).  Inculpatory  admis- 
sions are  not  confessions  of  guilt  and 
do  not  warrant  charge  on  confessions. 
79/687  (1)  (7  S.  E.  153);  63/601  (5); 
90/468  (3)  (17  S.  E.  100);  1  App.  651 
(57  S.  E.  1031);  2  App  826  (l)  (59 
S.  E.  101);  5  App.  598  (1)  (63  S.  E. 
597);  112/407  (1)  (37  S.  E.  747);  11 
App.  246  (74  S.  E.  1099).  Declara- 
tion by  one  charged  with  murder,  ad- 
mitting the  homicide  but  in  effect  dis- 
avowing any  criminal  responsibility 
therefor,  is  not  a  confession  of  guilt, 
but  may  in  some  instances  be  treated 
as  an  admission  of  a  fact,  which,  in 
connection  with  other  facts,  may  tend 
to  incriminate.  Such  an  admission, 
while  admissible  in  evidence,  does  not 
authorize  a  charge  on  the  law  of 
confessions.  101/9,  10  (29  S.  E.  309); 
and  see  90/468  (3)  (17  S.  E.  100); 
95/395  (5)  (22  S.  E.  628).  Reply  by 
one  accused  of  arson  to  question 
whether  he  had  set  building  on  fire 
that  he  could  not  say  that  he  did,  and 
that  he  could  not  say  that  he  did  not, 
cannot  be  treated  as*  a  confession,  al- 
though incriminatory  in  character.  12 
App.  102,  104  (76  S.  E.  756).  Any 
statement  of  a  person  which  indicates 
a  consciousness  of  his  being  guilty  of 
a  crime  which  has  been  committed, 
where  at  the  time  or  thereafter  he  is 
charged  with  or  suspected  of  the 
crime,  is  admissible  as  a  circumstance 
against  him,  upon  his  trial  for  having 
committed  it.  130/479  (2)  (61  S.  E. 
14).  On  trial  for  murder,  it  is  compe- 
tent to  prove  that  shortly  after  mortal 
wound  inflicted,  accused  made  dec- 
larations and  did  acts  evidencing  mal- 
ice toward  injured  person,  or  indiffer- 
ence to  his  fate.  110/234  (2)  (36  S. 
E.  781). 

Interchangeable,  this  section  seems  to 
regard  the  terms  "admissions"  and 
"confessions"  as.  120/296,  301  (48  S. 
E.   21). 

Jury,  question  for,  whether  admissions 
relate  to  facts  admissible  as  circum- 
stances of  guilt,  or  amount  to  indi- 
rect confession  of  guilt.  97/815  (1) 
(25  S.  E.  927). 

Justification:  Statement  which  admits 
doing  of  act,  but  gives  legal  excuse 
or  justification  is  not  a  confession 
(two  dissenting).  120/296  (2)  (48  S. 
E.  21).     Statement  of  defendant  that 
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he  did  the  killing  because  of  certain 
facts,  which  if  true,  furnish  no  justifi- 
cation therefor  is  a  confession. 
130/274   (4)    (60  S.   E.  840). 

Knowledge  as  to  who  committed  crime, 
statement  by  accused  that  he  had,  and 
that  he  was  present  when  another 
person  (naming  him),  committed  it,  is 
not  a  confession,  direct  or  indirect,  of 
his  own  guilt.  93/557  (1)  (19  6.  E. 
244). 

Plea  of  guilty,  evidence  that  accused  had 
expressed  willingness  to  enter,  so  as 
to  begin  to  serve  his  sentence,  au- 
thorized charge  as  to  confession. 
121/170   (5)    (48  S.  E.  965). 

Pleadings  in  civil  case  not  sworn  to  and 


signed  only  by  counsel,  not  admissible 
as  incriminating  admissions  in  crim- 
nal  case,  unless  it  affirmatively  ap- 
peared that  counsel  drawing  pleadings 
was  authorized  to  represent  accused 
in  civil  case  and  to  make  in  his  be- 
half the  particular  statements  in  ques- 
tion.    100/41   (3)    (28   S.   E.  26). 

Self-serving  declarations:  See  §  1023, 
catchword  Self-serving. 

Tracks  at  scene  of  larceny,  evidence  that 
defendant  stated  that  he  would  rather 
pay  than  have  owner  identify,  that  he 
would  be  hurt  if  owner  did  so,  held 
not  objectionable  in  that  statement 
was  in  the  nature  of  a  confession. 
76/786. 


§  1029.  (§  1003.)  Acquiescence  or  silence  as  admission.  Acquies- 
cence, or  silence,  when  the  circumstances  require  an  answer  or  denial  or  other 
conduct,  may  amount  to  an  admission. 


See  §  5782,  Civil  Code,  and  notes. 

Answer,  circumstances  must  bj  such  as 
to  call  for,  before  sayings  of  third  per- 
son are  admissible.  125/24  (53  S.  E. 
810);  139/104  (4),  108  (76  S.  E.  748). 
Where  statement  made  in  accused's 
presence  could  not  be  construed  as 
charge  of  crime,  and  required  from 
him  no  disclaimer  of  criminal  intent, 
and  he  remained  silent,  this  section 
not  apply.  115/230  (2)  (41  S.  E.  695). 
See  Denial,  Hearing. 

Burglary,  where  defendant  in  prosecu- 
tion for,  claimed  that  he  bought  the 
stolen  goods  from  another,  his  silence, 
on  being  charged  by  such  other  with 
having  stolen  the  goods,  amounted  to 
an  implied  admission.  125/37,  40  (53 
S.    E.   759). 

Charge  of  law  embraced  in  this  section 
and  sections  1031  and  1032,  held  au- 
thorized by  evidence.  136/130  (1)  (70 
S.  E.  1102).  After  such  charge  not 
cause  for  new  trial  that  court  merely 
failed  either  to  explain  difference  be- 
tween admission  and  confession,  or 
lo  charge  that  if  silence  is  to  be  con- 
sidered as  admission  it  must  be  vol- 
untary without  the  slightest  hope  of 
benefit  or  the  remotest  fear  of  injury; 
and  that  before  defendant  could  be 
convicted  upon  such  an  admission,  it 
must  be  corroborated;  or  to  charge 
that  it  is  discretionary  with  jury 
whether  they  shall  treat  the  silence  or 
acquiescence  of  the  defendant  as  an 


admission,  or  not,  as  they  see  fi.. 
Id.  (2). 

Conduct:  Where  one  on  trial  for  lar- 
ceny, sets  up  that  another  person 
about  the  place  might  have  committed 
it,  State  can  introduce  evidence  as  to 
manner  and  conduct  of  such  other  on 
discovery  of  stolen  article,  as  reply 
to  that  hypothesis.    33/281  (1). 

Denial  generally  of  all  knowledge  or 
complicity,  sufficient  to  prevent  ad- 
mission, though  not  extending  to 
every  minor  incriminating  circum- 
stance charged.  96/349  (1)  (23  S.  E. 
410). 

Flight,  as  evidence  of  guilt:  See  §  1010, 
catchword  Flight. 

Hearing,  question  here  was  whether 
statement  was  made  in,  so  as  to  re- 
quire an  answer  from  defendant;  wit- 
ness testified  that  defendant  was 
close  enough  to  hear  and  probably 
did  hear  and  statement  was  admissi- 
ble. 136/236  (1)  (71  S.  E.  122).  Es- 
sential that  statement  addressed  to 
defendant,  or  that  he  was  physically 
near  enough  to  hear  and  understand 
it,  and  that  at  time  and  place  when 
and  where  made,  it  required  from  him 
answer  or  denial.  2  App.  433  (5,  6) 
(58  S.  E.  559).    See  Presence. 

Implied  threat  by  third  person  in  pres- 
ence of  accused  against  life  of  de- 
ceased, containing  nothing  tending  to 
incriminate  accused  or  call  for  a  re- 
pudiation,  and    there    being   no    evi- 
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dencc  of  conspiracy,  not  admissible. 
97/653   (3)    (25  S.  E.  366). 

Inference  that  defendant  heard  state- 
ments but  did  not  deny  them  war- 
ranted by  circumstances,  evidence 
properly  admitted,  question  whether 
they  were  heard  being  left  to  jury  un- 
der appropriate  instructions.  66/740; 
69/36  (2). 

Joint  offender,  silence  on  hearing  dec- 
laration of  homicide  by,  was  admis- 
sion of  participation.  14/104,  109  (39 
S.  E.  906). 

Judicial  investigation,  failure  to  deny 
statement  imputed  to  one  during 
progress  of,  not  admissible.  93/557 
(1)   (19  S.  E.  244). 

Presence,  immediate,  of  prisoner,  say- 
ings must  be  made  in,  so  that  he  can 
hear  all  that  was  said,  before  they 
will  be  admitted.  65/147  (2).  Silence 
is  no  admission  where  not  affirma- 
tively shown  that  accused  was  pres- 
ent at  conversation,  or  heard  same, 
or  did  not  deny  the  statements  when 
made.  115/574  (41  S.  E.  983);  and 
see  48/326.  Accusing  declaration 
made  by  third  person  immediately 
after  homicide  in  presence  of  accused 
and  received  by  him  in  silence,  may 
be  proved.  117/254  (3)  (43  S.  E.  853) ; 
114/104,  109  (39  S.  E.  906).  State- 
ment of  wife  of  defendant  being  part 


of  res  gestae  and  having  been  made  in 
defendant's  presence,  held  admissible. 
8  App.  668  (3)  (70  S.  E.  111).  See 
Hearing. 

Refusal  to  make  confession,  on  being 
appealed  to,  but  not  denying  guilt, 
evidence  as  to,  admissible.    27/649  (5). 

Settlement  of  prosecution  attempted  by 
father  of  accused  may  affect  father's 
credibility,  but  is  not  a  quasi-admis- 
sion  of  guilt  by  accused  unless  he  was 
connected  with  the  attempt.  99/704 
(2)  (26  S.  E.  760). 

Suppress  evidence,  effort  to,  receivable 
in  evidence  as  incriminatory  admis- 
sion.    135/622  (3)    (70  S.  E.  237). 

Third  person,  statements  of,  admissible 
against  defendant,  when  it  affirma- 
tively appears  that  he  assented  to 
them  by  his  silence,  or  in  some  other 
way.     29/430   (2). 

Wife,  declaration  by,  in  presence  of  ac- 
cused before  crime,  not  admissible  as 
tending  to  show  threat,  when  language 
not  affirmatively  approved  and  does 
not  call  for  disclaimer  of  intent. 
109/157  (1)  (34  S.  E.  369).  Husband's 
admission  by  silence  when  wife  stated 
in  husband's  presence  that  he  had  just 
beaten  her,  admissible,  though  wife 
declines  to  testify.  119/315  (1)  (46 
S.  E.  412). 


§  1030.  (§  1004.)  Entire  conversation.  When  an  admission  is  given 
in  evidence,  it  is  the  right  of  the  other  party  to  have  the  whole  admission  and 
all  the  conversation  connected  therewith. 


See  §  5783,  Civil  Code,  and  notes. 

Absence  of  defendant,  statements  made 
in,  distinct  from  any  conversations 
shown  by  defense  and  of  which  de- 
fendant was  not  notified,  inadmissi- 
ble.    71/128  (3-a). 

Arrest  of  another  person  for  the  crime 
shown  by  prisoner,  State  could  after- 
wards introduce  warrant  and  judg- 
ment of  discharge  thereon  to  show 
how  such  arrest  was  disposed  of. 
60/258   (5). 

Attorney,  communication  to>  by  prose- 
cutrix, in  contemplation  of  employ- 
ment, inadmissible;  but  if  she  repeat 
part  of  it  on  direct  examination,  other 
party  can  inquire  as  to  whole  conver- 
sation, and  if  she  refuses  on  ground 
that    it    would    criminate    her,    whole 


conversation  should  be  excluded. 
65/525   (2). 

Confession  of  prisoner,  part  of,  intro- 
duced, he  may  prove  entire  confes- 
sion.    47/524   (3);  22/40. 

Conversation,  witness  having  given 
part  of,  opposing  party  entitled  to 
have  balance  thereof  related.  28/256; 
66/509  (5);  64/374  (8);  139/336  (2) 
(77  S.  E.  147). 

Coroner's  inquest,  where  State  proves 
that  in  statement  made  at,  defendant 
said  that  gun  which  killed  deceased 
went  off  in  a  tussle,  defendant  could 
prove  by  same  witnesses  that  he 
stated  also  that  killing  was  result  of 
accident,  and  this  latter  evidence 
should  not  have  been  restricted  by 
the   court   to   use   as  a   disclaimer   of 
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guilt.     136/340  (1)   (77  S.  E.  160). 

Defendant  allowed  without  objection  to 
prove  part  of  conversation  between 
himself  and  another,  not  within  the 
res  gestae,  not  allowed  as  matter  of 
right  to  introduce  entire  conversa- 
tion.    110/739  (2)   (35  S.  E.  659). 

Former  trial,  proof  of  whole  statement 
of  accused  at,  not  required  of  State 
offering  part  in  evidence,  accused  be- 
ing given  opportunity  to  introduce 
entire  statement,  if  desired.  105/669 
(1)  (31  S.  E.  571).  Part  of  steno- 
graphic report  of  evidence  on  former 
trial  may  be  put  in  by  State,  other 
party  being  at  liberty  to  introduce 
balance,  if  pertinent.  87/622  (3)  (13 
S.  E.  552). 


Hear  all  of  conversation  about  which 
he  is  asked,  that  witness  did  not,  no 
ground  for  objection  to  his  stating  as 
much  as  he  did  hear.  45/225  (3); 
85/69,  72  (12-a)   (11  S.  E.  814). 

Impressions  of  witness  from  conversa- 
tion not  admissible,  where  they  are 
mere  deductions  drawn  from  conver- 
sation.   47/524  (3). 

Indistinctness  in  hearing  as  to  words  or 
sense  of  statement,  though  witness 
may  know  that  there  was,  he  may 
testify  to  substance  of  statement  as 
he  understood  it.     64/375  (4). 

Irrelevant  and  disconnected  portions  of 
conversation  not  rendered  admissible 
by  admission  of  part  of  conversation. 
119/572  (5)    (46  S.  E.  833). 


§  1031.  (§  1005.)  Weight  of  such  evidence.  All  admissions  should 
be  scanned  with  care,  and  confessions  of  guilt  should  be  received  with  great 
caution.  A  confession  alone,  uncorroborated  by  other  evidence,  will  not 
justify  a  conviction. 


See  §  5784,  Civil  Code,  and  notes. 
See  11/225,  226  (12). 
Cited.      61/305,    308;    120/296,    301    (48 
S.  E.  21). 

Accomplice,  voluntary  confession  suffi- 
cient to  corroborate  testimony  of. 
67/570  (2).  Proof  of  corpus  delicti 
will  corroborate  confession,  and  con- 
fession  thus   supported   will   corrobo- 

•  rate  accomplice.  93/177  (l)  (18  S.  E. 
552).     See  §  1017. 

Another  offense,  fact  that  confession  in- 
dicates that  accused  had  committed, 
no  ground  for  excluding  confession. 
8  App.  694  (2)  (70  S.  E.  46). 

Arson,  corroboration  of  confession: 
See  Corroboration. 

Charge  as  to  weight  of  confessions, 
omitted,  not  error,  where  no  special 
request.  118/34  (3)  (44  S.  E.  850); 
135/654  (1)  (70  S.  E.  175);  124/408  (2) 
(52  S.  E.  534);  77/768  (5);  99/212  (25 
S.  E.  178);  9  App.  208  (2)  (70  S.  E. 
1019);  138/818  (6)  (76  S.  E.  369); 
139/230  (2)  (76  S.  E.  1016).  Failure 
to  charge  necessity  of  corroboration, 
in  proper  case,  reversible  error. 
110/757  (4)  (36  S.  E.  87).  Law  of  this 
section  properly  given  in  charge  un- 
der evidence  here.  136/130  (1)  (70 
S.  E.  1102);  12  App.  561  (4)  (77  S. 
E.  878).  Evidence  conflicting  as  to 
whether    confession    made,    not    error 


to  submit  issue  to  jury  and  charge 
generally  on  confessions.  9  App. 
437  (1)  (71  S.  E.  589).  Charge  that 
confessions  are  to  be  received  with 
great  caution,  held  error,  where  no 
evidence  of  confessions.  65/147  (1). 
Charge  that  confessions  when  freely 
made  are  highest  kind  of  evidence 
held  sufficiently  correct,  where  judge 
told  jury  they  must  weigh  them  as 
any  other  testimony.  17/146  (2);  and 
see  113/424,  431  (38  S.  E.  992). 
Charge  that  "admissions  of  guilt" 
should  be  scanned  with  care  states 
correct  proposition  of  law,  but  ex- 
pression, "admissions  of  guilt,"  should 
not  be  so  used  as  to  give  jury  im- 
pression that  court  means  confes- 
sions; context  not  shown  here  and  af- 
firmance resulted.  8  App.  705  (3)  (70 
S.  E.  53).  Charge  that  evidence  of  a 
confession  is  of  "the  highest  order  of 
testimony"  error.  118/73  (44  S.  E. 
848).  Charge  that  evidence  of  verbal 
confessions  should  be  received  with 
great  caution,  held  not  erroneous. 
23/292,  296.  Charge  that  confessions 
should  be  received  with  great  caution 
unauthorized  where  defendant  ad- 
mitted only  his  presence  when  crime 
committed.  63/601  (5);  and  see 
79/687  (2)  (7  S.  E.  153);  90/468  (3) 
(17   S.   E.   100);   93/557   (1)    (19   S.    E. 
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244);  94/590  (l)  (20  S.  E.  98,  21  S. 
E.  603).  Charge  in  language  of  Code 
not  error;  not  duty  of  judge  to 
classify  evidence  as  to  its  weight  or 
consideration.  43/484  (4).  Charge 
properly  given  as  to  right  to  reject 
confession  if  not  voluntary,  court 
may  restiict  charge  touching  caution 
to  dealing  with  confession  after  find- 
ing it  to  be  voluntary.  84/250  (3)  (10 
S.  E.  626);  and  see  84/613  (3)  (10  S. 
E.  1016).  Charge,  where  State  relies 
solely  on  confession  to  convict,  even 
in  absence  of  request,  should  instruct 
jury  as  to  care  with  which  confes- 
sions should  be  received,  and  that 
confession  uncorroborated  not  au- 
thorize conviction.  2  App.  140  (2)  (58 
S.  E.  295).  Charge,  which,  as  to  con- 
fessions is  otherwise  full  and  fair,  not, 
in  absence  of  request,  defective  be- 
cause court  omitted  to  charge  that 
they  should  be  received  with  caution 
and  scanned  with  care.  98/73  (4)  (26 
S.  E.  64).  Where  defendant  repeat- 
edly stated  that  he  had  shot  and 
killed  decedent  with  whose  murder 
he  was  charged,  without  stating  or 
claiming  that  there  were  any  facts  or 
circumstances  of  justification  or  miti- 
gation, court  did  not  err  in  charging 
upon  the  subject  of  confessions. 
139/104,  107  (76  S.  E.  748).  Error  to 
assume  in  charge  that  prisoner  has 
made  confession  and  then  instruct  as 
if  confession  were  already  established. 
79/687  (2)  (7  S.  E.  153).  It  was  not 
error  to  refuse  to  instruct  the  jury, 
as  requested,  that  "evidence  of  con- 
fessions is  the  weakest  and  least  to 
be  relied  on  of  any  evidence  known 
to  be  competent  in  law;"  especially 
when  the  court  charged  that  confes- 
sions of  guilt  should  be  received  with 
great  caution,  and  that  a  confession 
alone,  uncorroborated  by  other  evi- 
dence, will  not  justify  a  conviction. 
121/614  (1)  (49  S.  E.  700).  Failure  to 
charge  jury  to  determine  from  evi- 
dence whether  or  not  confession  had 
been  made  not  cause  for  new  trial,  in 
absence  of  request.  12  App.  561  (4) 
(77  S.  E.  878).  There  being  no  proof 
of  a  plenary  confession  by  accused, 
but,  at  most,  evidence  only  of  incrim- 
inatory admissions,  it  was  such  an 
error  to  charge  the  law  relating  to 
confessions  as  to  require  a  grant  of 


new  trial.  11  App.  246  (74  S.  E. 
1099).  Where  declarations  of  accused 
were  admitted  as  part  of  res  gestae 
and  court  charged  properly  as  to 
such  declarations,  it  was  not  error  to 
refuse  to  charge  this  section.  79/512 
(3)    (4  S.  E.  385). 

Coroner's  inquest,  prisoner's  statement* 
at,  may  be  proved  by  witnesses  who 
profess  to  remember  substance  of 
such  statement.  124/343  (1)  (52  S. 
E.  431);  and  see  81/562  (8  S.  E.  724). 

Corpus  delicti  must  be  shown  by  evi- 
dence aliunde  the  confession  or  in- 
criminatory admissions.  9  App.  878 
(72  S.  E.  445);  4  App.  58  (60  S.  E. 
801),  458  (61  S.  E.  840);  111/320  (45 
S.  E.  376) ;  125/741  (2)  (54  S.  E.  661) ; 
118/320  (45  S.  E.  376);  10  App.  829 
(74  S.  E.  89);  6  App.  105  (3)  (64  S. 
E.  130);  12  App.  102,  104  (76  S.  E. 
756),  551  (77  S.  E.  891),  614  (77  S.  E. 
1088).  Proof  of  corpus  delicti  may 
be  sufficient  corroboration  of  confes- 
sion. 105/809  (3)  (32  S.  E.  158);  8 
App.  90  (68  S.  E.  558).  Corpus  de- 
licti not  established,  where  evidence 
thereof  derived  solely  from  confes- 
sion, and  not  necessarily  by  confes- 
sion corroborated.  4  App.  458  (2)  (61 
S.  E.  840);  7  App.  197  (1)  (66  S.  E. 
484).  Corpus  delicti  in  assault  with 
intent  to  rape  not  legally  proved  by 
particulars  of  a  complaint,  not  part 
of  res  gestae,  and  by  confession  un- 
corroborated by  oth«r  evidence.  7 
App.  398  (4)  (66  S.  E.  1023).  Proof 
of  corpus  delicti  is  sufficient  corrobo- 
ration of  free  and,  voluntary  confes- 
sion. 91/11  (16  S.  E.  100);  105/188 
(31  S.  E.  162);  119/304  (2)  (46  S.  E. 
433);  8  App.  660  (l)  (70  S.  E.  141). 
Proof  of  corpus  delicti,  with  evidence 
that  accused  seen  alone  at  place  of 
crime  about  the  time  of  commission, 
sufficient  corroboration  of  confession. 
118/329  (3)  (45  S.  E.  365).  Clear  and 
undoubted  evidence  of  the  corpus  de- 
licti will  serve  to  corroborate  a  con- 
fession. 93/177  (1)  (18  S.  E.  552);  and 
see  45/44  (5),  56;  63/339;  65/152; 
69/14  (22-c).  Where  corpus  delicti  is 
uncertain,  doubtful  or  contradictory, 
confession  by  man  of  good  moral 
character  not  warrant  conviction. 
86/90  (2)  (13  S.  E.  282).  Charge  that 
proof  beyond  reasonable  doubt  of 
corpus   delicti   may  be  sufficient   cor- 
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roboration,  but  jury  should  find 
whether  evidence  sufficient  to  war- 
rant finding  that  confession,  if  one 
had  been  made,  was  corroborated,  not 
erroneous.  136/243  (5)  (71  S.  E.  164). 
Where  corpus  delicti  is  not  proved, 
extra-judicial  confession  not  sufficient 
evidence  to  warrant  conviction.  5 
App.  491  (63  S.  E.  583);  7  App.  197 
(1)  (66  S.  E.  484).  Proof  that  barn 
was  consumed  by  fire,  without  more, 
does  not  even  tend  to  show  that  fire 
was  a  felonious  one,  so  as  to  corrob- 
orate confession.  12  App.  614  (2)  (77 
S.  E.  1088).  Necessity  of  proving: 
See  §  31,  catchword  Corpus  delicti. 
Proof  by  circumstantial  evidence: 
See  §  1010,  catchword  Corpus  delicti. 
Corroboration  must  connect  accused 
definitely  with  the  perpetration  of  the 
crime.  113/726  (7)  (39  S.  E.  332). 
Uncorroborated  confession  insufficient 
to  convict.  2  App.  140  (58  S.  E.  295) ; 
6  App.  16  (3)  (63  S.  E.  1132);  43/256; 
12  App.  614  (4)  (77  S.  E.  1088). 
Where  prisoner  confessed  that  he  set 
fire  to  house  at  one  o'clock  at  night, 
proof  that  house  burned  at  about 
1  o'clock  and  that  prisoner  lived 
about  a  mile  from  spot,  insufficient 
corroboration.  43/256.  Repeated  con- 
fessions of  defendant  charged  with 
assisting  prisoner  to  escape,  held 
sufficiently  corroborated  by  circum- 
stances. 56/44.  Corroboration  by 
circumstances  eufficient.  72/98  (2). 
Amount  of  corroboration  not  fixed, 
but  jury  are  the  judges.  45/44  (5), 
56;  64/605  (l);  121/614  (5)  (49  S.  E. 
700).  Body  of  deceased  showing 
wounds  like  those  which  would  be 
produced  by  instrument  defendant 
confessed  he  used,  sufficient  corrobo- 
ration of  confession.  57/479  (3).  Ar- 
son can  seldom  be  established  by 
positive  testimony.  The  character  of 
the  offense  makes  it  necessarily  de- 
pendent for  conviction  upon  confes- 
sions and  corroborating  circum- 
stances. 64/605  (1).  Confession  of 
one  accused  of  burning  corn  crib 
sufficiently  corroborated  by  proof  that 
he  passed  within  30  steps  of  the  crib, 
came  to  the  door  of  the  dwelling  and 
knocked  upon  it  rapidly,  calling 
louder  than  he  ever  had,  and  as  fast 
as  he  could  as  though  he  wanted  the 
door  opened  quickly,  and  the  person 


opening  the  door  saw  the  light  of  the 
fire  on  the  front  gate,  while  defend- 
ant entered  the  house  and  denied  see- 
ing the  crib  on  fire,  and  did  not  re- 
turn to  the  door  of  the  house  to  see 
the  fire,  nor  go  to  it  until  called  sev- 
eral times.  .64/605  (l).  Confession 
of  hog  stealing,  sufficiently  corrob- 
orated where  hogs  found  in  posses- 
sion of  defendant  with  marks 
changed.  9  App.  208  (70  S.  E.  1019). 
Confession  of  wife  beating  sufficiently 
corroborated  by  her  cries,  call  for 
policeman,  appearance,  etc.  119/315 
(2)  (46  S.  E.  412).  Confession  in- 
duced by  hope  of  favor  or  fear  of 
injury,  though  corroborated,  insuffi- 
cient to  convict.  4  App.  458  (1)  (61 
S.  E.  840).  Confession  induced  by 
hope  of  reward,  coupled  with  proof 
that  buildings,  in  which  inflammable 
material  stored,  burned  at  midnight, 
insufficient  to  convict  of  arson.  7 
App.  197  (2)  (66  S.  E.  484).  Circum- 
stantial evidence  held  sufficient  to  cor- 
roborate confession.  10  App.  33  (1) 
(72  S.  E.  516).  See  Charge,  Corpus 
delicti.  Question  for  jury:  See 
Jury. 

Declarations  of  one  implicated  by  con- 
fession of  accused,  when  informed  by 
officers  of  confession,  denying  com- 
plicity, are  hearsay,  and,  on  trial  of 
accused,  should  not  be  admitted- 
96/353   (2)    (23   S.   E.   413). 

Direct  or  circumstantial  evidence,  con- 
fession may  be;  if  of  facts  admitting 
crime,  confession  is  direct;  if  fact 
confessed  be  only  matter  from  which 
inference  of  participation  arises,  con- 
fession is  circumstantial.  47/599  (8); 
and  see  79/687  (1)  (7  S.  E.  153); 
91/277  (3,  4)   283  (18  S.  E.  154). 

General  confession  of  larcenies  at  va- 
rious times  not  objectionable  as  be- 
ing too  general  for  proof  of  special 
offense  charged,  where  accused  em- 
ployed on  ship  at  time  of  larceny 
charged,  and  goods  of  character  of 
those  stolen  were  shown  to  have 
been  found  in  his  possession.  86/257 
(2)   (12  S.  E.  409). 

Highest  evidence,  confessions  freely 
and  solemnly  made  considered  as, 
generally.  11/53,  59.  A  free  con- 
fession is  very  strong  evidence  of 
guilt.  47/598,  609;  and  see  17/146  (2); 
113/424,  431   (38  S.   E.  992). 
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Hog  stealing,  corroboration  of  confes-  stick,  competent  as  part  of  general  ad- 
sion:  See  Corroboration.  mission  on  subject.  89/425  (4)  (15  S. 
Incriminating  statement  distinguished  E.  453). 
from  confession:  See  §  1028,  catch-  Plenary,  confession  must  be,  and  con- 
word  Incriminating  statement.  nected  with  specific  act  which  is  basis 
Indictment  not  alleging  larceny  of  any  of  offense  charged.  2  App.  654  (58  S. 
particular    goods,    confession    by    de-  E.  1110). 

fendant  of  larceny  of  certain  goods  Privileged  communication:  Where  two 
not  open  to  objection  on  that  account.  defendants  are  on  trial  for  murder, 
84/258  (4)  (10  S.  E.  740).  testimony  of  a  witness  that  he  over- 
Jury,  sufficiency  of  corroboration  is  heard  one  of  the  defendants,  in  con- 
question  for.  110/271  (34  S.  E.  845);  versation  with  his  wife,  admit  the  kill- 
105/809  (3)  (32  S.  E.  158);  4  App.  ing  of  the  deceased  is  not  inadmissible 
458  (2)  (61  S.  E.  840);  9  App.  208  on  the  ground  that  the  conversation 
(3)  (70  S.  E.  1019);  44/44  (5),  56;  between  the  defendant  and  his  wife 
64/605  (1).  Jury  may  weigh  confes-  was  a  privileged  communication, 
sions  and  believe  them  or  not  as  they  139/591  (77  S.  E.  874);  and  see  114/48 
seem  reasonable.     42/544;  20/752   (5);  (39  S.  E.  928). 

and  see  17/146  (2)  as  explained  in  Prosecutor,  admissions  of,  not  admissi- 
113/424,  431  (38  S.  E.  992).  Jury  may  ble  in  favor  of  accused;  admissible  to 
consider  all  legal  evidence  to  corrobo-  impeach  prosecutor,  if  foundation  laid, 
rate  confessions.  60/620(3).  Evidence  103/13  (5)  (29  S.  E.  451);  and  see 
conflicting  as  to  whether  confession  112/638  (1,  2)  (37  S.  E.  885). 
made,  not  error  to  submit  issue  to  Repetition  between  third  persons  of  con- 
jury.  9  App.  437  (1)  (71  S.  E.  589).  versation  with  defendant,  already  in 
Law  does  not  favor  conviction  based  proof,  admissible.  26/493  (3).  Where 
upon  confessions,  and  least  of  all  confession  was  repeated  on  different 
upon  implied  confessions.  96/349,  occasions,  each  confession  may  be 
352  (23  S.  E.  410);  118/808  (45  S.  E.  proved.  125/55  (2)  (53  S.  E.  1038). 
615);  2  App.  433  (4)  (58  S.  E.  559).  Self-serving  declarations:  See  §  1023, 
Marriage,  admission  of,  by  defendant  in  catchword  Self-serving. 
bigamy  and  adultery  cases:  See  notes  Standing  by  and  seeing  crime  com- 
to  §§  367,  372,  catchword  Proof  of  mitted,  admitted,  no  confession  of 
Marriage.  guilt  but  may  be  considered  by  jury. 
Misunderstand  language,  liability  of  101/528  (28  S.  E.  990). 
witness  to,  not  the  only  reason  re-  Time  and  place  to  which  it  refers,  con- 
quiring  confessions  to  be  scanned  fession  not  stating,  in  terms,  may  yet 
with  care;  judge  should  not  leave  such  be  admitted.  124/653  (3)  (53  S.  E. 
impression  on  jury,  but  so  doing  not  104);  and  see  126/537  (l)  (55  S.  E. 
cause  for  new  trial.     99/254  (3)   (25  S.  178). 

E.  626).  Transcript  of  confession  taken  in  short- 
Part  of  confession  or  incriminating  ad-  hand,  admissible  if  accuracy  of  tran- 
mission  may  be  accepted  as  true  and  script  testified  to  by  stenographer, 
part  rejected  as  false.  23/57  (2);  125/55  (3)  (53  S.  E.  1038). 
101/528,  529(28  S.  E.  990) ;  114/523(1)  Voice,  where  witness  identified  accused 
(40  S.  E.  703).  Admission  may  be  by,  confession  having  been  made  in 
partly  true  and  partly  false;  though  dark,  held  not  error  to  admit  the  con- 
whole  testimony  may  show  homicide  fession.  93/450  (2)  (21  S.  E.  97). 
committed  with  blow  of  hammer,  ad-  Wife  beating,  corroboration  of  confes- 
mission  of  accused  that  he  struck  with  sion:     See  Corroboration. 

§  1032.  (§  1006.)  Confession  must  be  voluntary.  To  make  a  con- 
fession admissible,  it  must  have  been  made  voluntarily,  without  being  induced 
by  another,  by  the  slightest  hope  of  benefit  or  remotest  fear  of  injury. 

Stated.    54/249;  55/136  (1);  20/60  (5);  Accomplices,    suggestion    from    witness 

10  App.  109,  112  (72  S.  E.  951).  that  it  would  be  better  for  accused  to 
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disclose,  not  render  inadmissible  con- 
fession as  to  his  own  guilt  subse- 
quently made  to  another  witness. 
94/400    (2)    (20   S.    E.   334). 

Advice  by  officer  that  prisoner  had  bet- 
ter tell  what  she  knows  vitiates  a  con- 
fession. 113/1039  (39  S.  E.  846).  Ad- 
vice to  accused  that  it  would  be  lighter 
on  him  if  he  confessed,  rendered  con- 
fession inadmissible.  125/252  (54  S. 
E.  190).  Confession  held  to  be  ad- 
missible where  defendant  was  told  he 
had  been  good  worker  and  employer 
wished  to  help  him  and  that  it  might 
be  better  for  him  to  tell  employer, 
and  where  he  was  afterwards  told  he 
had  better  tell  truth  where  he  then 
was,  as  witnesses  might  be  brought 
from  elsewhere  to  tell  what  he  said 
there,  but  if  he  said  anything  to  tell 
the  truth.  77/470  (3).  Question  of 
accused  as  to  advisability  of  telling 
the  truth,  and  reply,  "You  had  better 
tell  the  truth,"  not  cause  for  excluding 
confession  then  made.  99/254  (2)  (25 
S.  E.  626).  Sheriffs  admonition  to 
prisoner,  "You  know  you  are  the  man; 
they  got  your  cap  and  you  might  as 
well  own  up,"  rendered  confession  of 
doubtful  admissibility.  88/627  (l)  (15 
S.  E.  675);  and  see  88/516  (15  S.  E. 
10);  94/1  (1)  (21  S.  E.  128).  See  Re- 
ward. 

Arrest,  legal  or  illegal,  not  render  inad- 
missible voluntary  inculpatory  state- 
ments or  confessions.  3  App.  479  (2) 
(60  S.  E.  216).  Statement  made  while 
under  arrest,  not  inadmissible,  no 
compulsion  being  shown.  124/343  (2) 
(52  S.  E.  431).  Confession  or  in- 
criminating statement  made  pending 
illegal  arrest,  not  inadmissible.  4  App. 
828  (3)  (62  S.  E.  565);  and  see  4  App. 
649  (62  S.  E.  99).  Confession  admis- 
sible without  showing  that  it  was  not 
the  result  of  threats  or  inducements, 
while  accused  under  arrest,  where 
witness  testified  that  it  was  volunta- 
rily made.  119/431  (1)  (46  S.  E.  628). 
See  Imprisonment,    Reward,    Threats. 

Burden  of  proof  that  confession  not 
voluntary  on  prisoner.  47/599  (7); 
but  see  129/248,  252  (58  S.  E.  822). 

Charge  of  this  section  should  be  given 
on  request,  though  confession  let  in 
without  objection,  and  no  motion 
made  to  rule  it  out.  55/136  (2).  Re- 
quest to  charge  that  confession  be  re- 


jected unless  proved  beyond  reason- 
able doubt  that  it  was  made  voluntarily 
and  without  inducement,  properly  re- 
fused. 114/856  (4)  (40  S.  E.  1015); 
84/250  (10  S.  E.  626),  613  (10  S.  E. 
1016);  97/212  (22  S.  E.  975).  Charge 
that  a  witness  will  not  be  allowed  to 
testify  concerning  confessions  in  the 
presence  of  the  jury,  until  the  court 
has  observed  that  caution  which  the 
law  requires  to  be  observed,  to  see 
whether  or  not  they  were  voluntarily 
made,  and  whether  induced  by  slightest 
hope  of  benefit  or  remotest  fear  of  in- 
jury; if  thus  induced,  they  could  never 
go  to  the  jury;  when  that  caution  has 
been  observed,  and  they  are  pre- 
sented to  the  jury,  then  the  jury  must 
still  scan  them;  but  if  they  are  shown 
to  have  been  voluntarily  made  then 
they  are  to  be  received  for  what  the 
jury  consider  them  worth,  the  same 
as  other  testimony,  is  not  satisfac- 
tory. 77/596  (2)  (3  S.  E.  2).  Charge 
that  jury  cannot  consider  evidence  be- 
fore them  of  the  character  of  a  con- 
fession unless  freely  and  voluntarily 
made  and  that  confessions  are  re- 
ceived with  great  caution  and  must 
be  corroborated,  not  error  as  assum- 
ing that  confession  had  been  made 
or  as  taking  from  jury  the  question  as 
to  weight  to  be  given  confession  if 
one  was  made.  136/55  (4)  (70  S.  E. 
873).  Law  of  this  section  properly 
given  in  charge,  under  evidence  here. 
136/130  (1)   (70  S.  E.  1102). 

Continuance  of  case,  voluntary  state- 
ments made  on  motion  for,  being  per- 
tinent to  issue,  are  admissible.  77/P42 
(3)   (3  S.  E.  320). 

Coroner's  inquest,  voluntary  statements 
made  by  prisoner  during  progress  of, 
held  admissible.  81/551  (6)  (8  S.  E. 
724).  Where  defendants  charged  with 
murder  were  examined  as  witnesses 
before  the  coroner's  jury,  without  be- 
ing informed  that  they  were  not  com- 
pelled to  testify,  and  were  examined 
after  all  parties  had  been  excluded 
from  the  room  where  the  inquest  was 
being  held,  on  their  subsequent  trial 
confessions  of  inculpatory  statements 
elicited  on  such  examination  not  ad- 
missible against  them.  129/248  (58  S. 
E.  822). 

Court,  determination  of  admissibility  of 
confession:    See  Jury. 
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Deception,  artifice,  or  trick  used  by  de- 
tective to  induce  accused  to  confide  in 
his  friendship  not  exclude  confession 
voluntarily  made.  91/277  (3,  4)  (18 
S.  E.  154). 

Degree  of  hope  or  fear  implanted,  im- 
material; confession  not  admissible. 
11/226   (9). 

Environment  of  declarant  may  be  more 
ominous  and  more  potential  in  induc- 
ing confession  than  use  of  threats.  12 
App.  614  (4)   (77  S.  E.  1088). 

Extortion  of  confessions  by  officers  con- 
demned. 88/516  (15  S.  E.  10),  627  (15 
S.  E.  675).  Verdict  demanded  by  evi- 
dence, confessions,  even  if  extorted, 
not  of  sufficient  force  to  require  new 
trial.  77/767  (5)  (3  S.  E.  658);  88/627 
(1)  (15  S.  E.  675).  Conclusion  of  wit- 
ness stated  that  he  "extorted"  confes- 
sion which  had  already  been  detailed 
and  received  in  evidence,  not  render 
confession  incompetent  here.  92/28 
(1)   (18  S.  E.  302). 

Hope  is  just  as  powerful  inducement,  if 
brought  to  bear,  as  fear.  46/298,  301. 
Hope  that  excludes  confession  is  that 
which  some  other  person  excites. 
99/254  (2)  (25  S.  E.  626) ;  92/28,  32  (18 
S.  E.  302).  Law  applicable  to  hope,  as 
well  as  to  fear,  ought  to  be  stated,  if 
evidence  calls  for  it.  34/262  (2).  See 
Degree,  Officer. 

Illegal  arrest,  confessions  while  under: 
See  Arrest. 

Immunity  and  protection,  confession  in- 
duced by  promise  of,  not  basis  for 
conviction.  7  App.  197  (2)  (66  S.  E. 
484). 

Imprisonment:  No  objection  to  com- 
petency of  confessions  that  they  were 
made  while  party  was  in  legal  im- 
prisonment. 11/226  riO):  15/535  (3); 
27/649  (4).  Incriminating  admissions 
of  prisoner  in  jail,  not  necessarily  in- 
voluntary. 109/809  (1)  (35  S.  E.  298). 
See  Arrest 

Inculpatory  admissions,  as  well  as  ple- 
nary confessions,  must  be  voluntary. 
3  App.  414  (60  S.  E.  4). 

Jailer  not  incompetent  to  testify  to  vol- 
untary acts  and  confessions  of  pris- 
oners under  his  charge.  85/69,  72 
(12)   (11  S.  E.  814). 

Jury,  question  for,  whether  previous  in- 
fluences, still  operating  on  mind 
when  confession  made.  21/227;  45/43; 
116/186  (3)    (42  S.  E.  357);  124/86  (1) 


(52  S.  E.  302).  Whether  confession 
free  and  voluntary,  when  issuable, 
should  be  submitted  to  jury  unless 
State's  evidence  shows  it  not  so.  6 
App.  109  (1)  (64  S.  E.  289).  State- 
ments here  made  some  time  after  in- 
ducements held  out,  properly  allowed 
to  go  to  jury,  the  jurors  being  left  to 
pass  upon  question  whether  they 
were  freely  and  voluntarily  made. 
136/95  (1)  (70  S.  E.  883).  Evidence 
conflicting  on  point,  court  properly 
left  to  jury,  whether  confessions  vol- 
untary or  not.  80/359  (9  S.  E.  1072). 
Admissibility  for  court;  but  where  af- 
firmatively appearing  from  witness 
who  heard  confession  that  no  induce- 
ment held  out,  it  is  prima  facie  ad- 
missible, and  court  need  not  hear  evi- 
dence on  the  point  from  defendant; 
such  evidence,  however,  may  be  ad- 
duced to  jury  and  it  will  be  for  them 
to  say  whether  confession  voluntary. 
95/467  (2)  (20  S.  E.  218);  and  see 
94/1  (1)  (21  S.  E.  128);  84/250,  255 
(10  S.  E.  626);  93/208  (2)  (19  S.  E. 
43).  Better  practice  to  show  by  pre- 
liminary evidence  that  confession 
voluntarily  made;  but  where  such  ev- 
idence omitted  until  after  confessions 
received,  it  may  then  be  introduced. 
88/627  (1)  (15  S.  E.  675);  and  see 
79/730  (5  S.  E.  130).  Preliminary  ex- 
amination to  ascertain  admissibility 
properly  conducted  before  jury;  con- 
fessions to  be  passed  on  by  jury  in 
all  respects;  decision  of  judge  that 
they  were  voluntary,  only  prima  facie. 
45/44  (2);  47/572  (1).  Whether  jury 
shall  be  retired  or  not  rests  in  sound 
discretion  of  court.  81/551,  553  (7), 
564  (8  S.  E.  724);  90/468  (l)  (17  S. 
E.  100)  and  citations;  76/786.  Court 
should  conduct  preliminary  hearing 
to  determine  whether  confession  or 
admission  improperly  obtained  before 
admitting  such  evidence;  failure  to  do 
so  harmless  where  there  is  nothing  to 
show  that  evidence  admitted  was  im- 
properly induced.  8  App.  705  (2)  (70 
S.  E.  53).  When  a  preliminary  exam- 
ination is  had  as  to  the  force,  threats 
of  violence,  etc.,  used  to  procure  a 
confession,  the  better  practice  is,  and 
impartial  justice  demands  it,  that  the 
jury  should  retire  whilst  the  admissi- 
bility of  the  evidence  is  considered  by 
the  court.     65/36   (1).     Where  it  was 
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sought  to  prove  by  a  witness  for  the 
State  that  the  defendant  had  made  a 
confession,  and  the  witness  referred 
to  testified  that  the  confession  was 
made  freely  and  voluntarily,  under  the 
rule  of  law  that  confessions  are  to  be 
passed  upon  by  the  jury  in  all  respects, 
the  court  did  not  err  in  admitting  the 
evidence  of  confession,  over  objection 
that  "the  statement  was  made  by  the 
defendant  after  he  had  been  run  down 
by  a  posse  and  caught  by  dogs,  and 
that  he  was  in  the  possession  of  the 
coroner."  139/230  (76  S.  E-  1016). 
Preliminary  examination  had  as  to 
their  voluntary  nature,  and  confes- 
sions or  criminating  admissions  ad- 
judged competent,  no  question  can  be 
raised  as  to  propriety  of  conducting 
such  examination  in  presence  of  jury. 
90/468  (1)  (17  S.  E.  100);  121/614  (3) 
(49  S.  E.  700);  72/98  (3).  Admissi- 
bility determined  primarily  by  court 
but  its  judgment  not  conclusive;  jury 
must  at  last  determine  whether  con- 
fession made  and,  if  so,  whether  vol- 
untarily. 114/856  (3)  (40  S.  E.  1015); 
59/333;  95/467  (20  S.  E.  218).  Court 
is  not  bound  to  hear  evidence,  on  be- 
half of  accused,  tending  to  show  co- 
ercion or  improper  inducement  in  pro- 
curing confession,  before  admitting  it, 
if  State's  evidence  makes  out  a  prima 
facie  case  for  its  admission.  129/248, 
251  (58  S.  E.  822);  138/818,  822  (76  S. 
E.  369).  Where  confessions  go  in 
without  objection  or  motion  to  rule 
out,  question  whether  they  are  vol- 
untary is  for  jury.  60/620  (3);  and 
see  55/136  (2);  92/28  (1)  (18  S.  E. 
302).  Fellow  prisoner's  telling  ac- 
cused that  he  had  better  tell  the  truth 
not  sufficient  as  matter  of  law  to  ex- 
clude confession.  94/1  (1)  (21  S.  E. 
128). 

Letter,  incriminating  admissions  in,  ad- 
missible in  evidence  against  accused, 
though  letter  given  to  sheriff  to  mail 
and  he  opened  and  kept  it.  113/267 
(1)    (3fr  S.   E.  841). 

Officer  giving  accused  into  custody  of 
witness,  testimony  that  confession  to 
him  was  voluntary,  not  incumbent  on 
judge  to  require  State  to  call  and  ex- 
amine him,  as  to  threats  or  induce- 
ments while  accused  in  his  custody. 
114/855  (1)  (40  S.  E.  1015);  59/333; 
63/600;   95/467    (20   S.    E.   218).     Offi- 


cer's saying  that  he  would  endeavor 
to  conduct  accused  safely  to  jail 
whether  he  made  a  statement  or  not, 
in  reply  to  statement  of  accused  that 
if  officer  would  do  so  he  would  make 
a  statement,  not  render  confession  in- 
admissible. 114/855  (2)  (40  S.  E. 
1015);  92/32  (18  S.  E.  302);  99/254  (25 
S.  E.  626);  105/625  (31  S.  E.  592). 
Where  one  surrenders  himself  to  ar- 
resting officer,  fact  that  officer  told 
him  that  giving  himself  up  was  best 
thing  he  could  do,  not  render  inadmis- 
sible confessions  then  made  to  officer. 
93/208  (2)  (19  S.  E.  43).  Assurance 
of  arresting  officer  to  girl  14  years  old 
that  she  shall  not  be  hurt  holds  out 
to  her  hope  of  benefit.  55/136  (3). 
See  Advice,  Extortion,  Jailer. 

Preliminary  examination  as  to  volun- 
tary character  of  confession:  See 
Jury,  Verdict. 

Previous  influences:  Confession  to  wit- 
ness who  held  out  no  hope  admissible, 
though  such  witness  received  de- 
fendant from  detective  who  had  prom- 
ised him  protection.  63/601  (7). 
Confessions  or  criminating  admissions 
voluntarily  made,  not  rejected  be- 
cause officer,  while  making  arrest  sev- 
eral hours  before,  made  certain  false 
representations  from  which  accused 
might  have  believed  officer  intended 
to  befriend  him.  89/425  (2)  (15  S.  E. 
453).  Subsequent  confession  to  one 
where  inducement  held  out  by  an- 
other, renders  confession  involuntary. 
121/614  (6)  (49  S.  E.  700).  Though 
incriminating  statement  made  by  ac- 
cused to  another  prisoner,  under  in- 
ducement, is  inadmissible,  different 
statement  to  same  person  hours  after- 
wards, not  under  such  inducement,  is 
admissible.    116/186  (3)  (42  S.  E.  357). 

Reduce  penalty,  fact  that  accused  had 
consulted  with  another  and  elicited 
opinion  that  confessions  would,  not 
render  confession  inadmissible.  ^8/7^ 
(5)  (26  S.  E.  64). 

Reward  for  arrest,  person  expecting,  in- 
ducing confession  in  presence  of  sher- 
iff, by  telling  prisoner  that  if  he 
knows  anything  it  may  be  best  for 
him  to  tell  it,  confession  inadmissi- 
ble.    88/516  (15  S.  E.  10). 

Sending  for  witness  in  order  to  confess 
to  him,  fact  of,  may  be  testified  to  by 
witness,  accused  having  so  stated  to 
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witness.     94/400  (1)   (20  S.  E.  334). 

Settlement:  Confession  induced  by 
prosecutor's  statement  to  accused 
that  if  he  would  bring  back  article 
stolen  the  matter  could  probably  be 
settled,  held  inadmissible.  68/661  (2); 
40/529  (3).  Promise  of  defendant, 
while  being  conducted  to  jail,  to  get 
stolen  watch  if  allowed  to  return,  held 
not  a  voluntary  confession.  1  App. 
129  (1)  (57  S.  E.  934).  Proposition 
to  settle  on  part  of  accused  where  not 
induced  by  another,  not  render  con- 
fession inadmissible.  105/625  (1)  (31 
S.   E.   592). 

Threats:  Court  may  inquire  what 
threats  were,  to  ascertain  their  suffi- 
ciency in  law  to  exclude  confessions. 
11/123  (5).  Where  conviction  based 
on  confession  induced  by  acts  threat- 
ening prisoner,  though  no  language 
used  extending  hope  of  benefit  or  fear 
of  injury,  new  trial  ordered.  54/39. 
Where  prisoner  was  told  that  if  he 
did  not  confess  to  witness  he  would 


have  to  confess  to  justice  of  peace, 
this  was  equivalent  to  threatening  him 
with  arrest  and  trial,  and  rendered 
confession  inadmissible.  76/76  (2). 
See  Arrest. 

Torture,  confessions  made  under  bodily 
fear  induced  by,  not  warrant  convic- 
tion  for  murder.     61/192   (2). 

Turn  State's  evidence:  Statements  by 
prisoner,  such  as  declarations  of  in- 
tention to  tell  truth,  inquiry  as  to 
power  to  turn  State's  evidence,  etc., 
though  not  direct  confessions,  were 
inadmissible,  witness  to  whom  made 
having  told  him  if  he  could  turn 
State's  evidence,  he  would  "get  clear" 
(one  dissenting).     61/305  (3). 

Verdict,  where  confessions  are  admitted 
and  not  objected  to,  it  is  too  fate 
after,  to  say  that  there  was  not  suffi- 
cient inquiry  into  the  circumstances 
under  which  they  were  made  to  de- 
termine their  voluntary  character. 
137/458  (4)    (73  S.  E.  375). 


§  1033.  (§  1007.)  Under  promise  of  secrecy.  The  fact  that  a  con- 
fession is  made  under  a  spiritual  exhortation,  or  a  promise  of  secrecy,  or  a 
promise  of  collateral  benefit,  shall  not  exclude  it. 

Prayer  which  inculpates  person  who 
made  it,  may  be  given  in  evidence 
against  him.  85/69,  72  (12-b)  (11  S. 
E.  814);  and  see  66/508,  516  (7).  Tes- 
timony as  to  prayers  in  which  the  de- 
fendant declared  his  innocence  of  the 
crime,  although  offered  in  reply  to  ev- 
idence as  to  an  inculpatory  prayer, 
was  properly  rejected,  the  rule  being 
to  admit  inculpatory  declarations  or 
confessions,  and  to  exclude  those 
which  are  exculpatory,  when  discon- 

§  1034.  (§  1008.)  Material  facts  discovered.  Any  material  facts 
discovered  by  a  confession  by  a  prisoner  may  be  proved,  and  the  fact  of  its 
discovery,  by  reason  of  such  information,  though  the  confession  is  rejected. 


nected  therewith.  85/69,  72  (13)  (11 
S.  E.  814). 
Spiritual  exhortations  had  better  be  left 
to  the  clergy.  20/68.  Confession  by 
defendant  to  fellow  prisoner,  who  was 
in  jail  for  stealing  and  was  grossly 
irreligious,  but  who  read  Bible  and 
sang  psalms  to  him  and  told  him  if  he 
were  guilty  he  had  better  confess  and 
seek  his  God,  held  admissible  (one 
dissenting).     55/592   (3). 


Criminal  violence  not  used  in  procuring 
confession  or  making  discovery,  inde- 
pendent facts  discovered  from  con- 
strained confession  admissible.  94/363 
(21  S.  E.  593);  and  see  100/511  (1), 
521  (28  S.  E.  624);  133/427  (1)  (66  S. 
E.   159). 

Fear,  where  because  of,  one  accused  of 
larceny  disclosed  place  where  articles 
concealed,  fact  discovered  admissible. 
X19/257    (1)    (45   S.   E.  960). 


Immunity  from  prosecution,  though  in- 
criminatory admission  obtained  by 
promising,  independent  circumstantial 
evidence  discovered  and  such  admis- 
sion are  admissible.  10  App.  109  (3) 
(72  S.  E.  951). 

Remark  of  judge  to  effect  that  he  ruled 
out  confession,  but  did  not  rule  out 
testimony  in  reference  to  finding 
goods,  although  found  by  reason  of 
confession,  not  improper  where  coun- 
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sel  for  defendant  consented  that  the 
statement  as  to  the  confessions  might 
be  made  in  the  presence  of  the  jury, 
and  when  they  were  ruled  out,  stated 
that  he  did  not  ask  to  rule  out  any 
facts  discovered  in  consequence  of  the 
confession.  75/825  (3). 
Threats,  though  confession  obtained  by, 
cannot  be  received,  yet  if,  in  conse- 
quence of  that  confession,  certain 
facts  tending  to  establish  the  guilt  of 
the  prisoner  are  made  known,  evi- 
dence of  the  facts  may  be  received, 
together  with  so  much  of  the  confes- 
sion as  relates  strictly  to  the  facts  dis- 


covered by  it.  75/825  (3-a).  Where 
confessions  made  by  threats  or  prom- 
ises are  attended  with  extraneous 
facts  which  show  that  they  are  true, 
any  such  facts  thus  developed,  and 
which  go  to  prove  the  crime  of  which 
the  defendant  was  suspected,  will  be 
received  as  testimony,  as,  for  instance, 
where  the  party  so  confessing  points 
out  or  tells  where  the  stolen  property 
is,  or  where  he  states  where  the  de- 
ceased was  buried,  or  gives  a  clue  to 
other  evidence  which  proves  the  case. 
78/98  (3). 


§  1035.  (§  1009.)  Confession  of  conspirators.  The  confession  of 
one  joint  offender  or  conspirator,  made  after  the  enterprise  is  ended,  is  ad- 
missible only  against  himself. 


See  §  1025  and  notes. 
Stated.     48/326,   328;   135/317,   322    (69 
S.   E.  488);   11  App.  265,  266   (75  S. 
E.  12). 

Conspirators,  confessions  of,  only  bear 
upon  guilt  or  innocence  of  one  mak- 
ing confession;  charge  here  sufficiently 
cautioned  jury.  98/73  (3)  (26  S.  E. 
64).  Acts,  conduct,  and  sayings  of 
conspirators  while  conspiracy  in 
progress,  admissible  against  accused, 
as  well  as  act  of  conspirator,  other 
than  accused,  after  crime  committed, 
if  such  act  by  terms  of  conspiracy  was 
to  be  performed  after  crime  com- 
mitted. 124/31  (12)  (52  S.  E.  1);  and 
see  11  App.  265,  266  (75  S.  E.  12). 

Fear,  that  confession  brought  about  by, 
not  ground  for  refusing  to  let  one 
confessing  testify  as  a  witness  on 
trial  of  associates  in  crime.  124/31 
(10)   (52  S.  E.  1). 

Joint  defendant,  declaration  of  one,  that 
he  alone  committed  the  crime,  not  ad- 
missible on  trial  of  the  other.  114/445 
(2)  (40  S.  E.  253).  Confession  by  co- 
defendant  after  conviction,  that  oth- 
ers not  implicated,  not  require  new 
trial.  126/96  (3,  4)  (54  S.  E.  924). 
Confession  of  one  who  is  jointly  in- 
dicted not  admissible  in  favor  of  ac- 
cused. 99/667  (3)  (26  S.  E.  752); 
82/441  (2),  444  (9  S.  E.  171);  and  see 
11  App.  265,  266  (75  S.  E.  12). 

Principal,   confession   of,   competent   to 


show  his  guilt  on  trial  of  accessory, 
but  it  must  be  such  confession  as 
would  be  competent  on  trial  of  prin- 
cipal. 46/298  (2).  Acts  and  sayings 
of  principal  in  first  degree  admissible 
to  show  his  guilt  on  trial  of  principal 
in  second  degree,  where  such  acts 
and  sayings  contained  in  confessions 
of  principal  in  second  degree.  60/620 
(2).  Confessions  of  principal  in  first 
degree,  admissible  to  prove  his  guilt 
on  trial  of  principal  in  second  degree, 
but  not  to  prove  latter's  participa- 
tion therein.  7/3  (3).  Confession  of 
principal  after  enterprise  ended,  ad- 
missible on  trial  of  accessory  before 
the  fact  but  only  to  establish  prin- 
cipal's guilt.  103/50  (1)  (29  S.  E.  485). 
Free  and  voluntary  admissions  of  al- 
leged principal  admissible  in  prosecu- 
tion for  arson  to  show  his  guilt;  but 
admissions  merely  tending  to  incrim- 
inate alleged  accessory  are  admissible 
against  the  latter,  if  made  after  com- 
pletion of  the  criminal  enterprise. 
109/137  (4)  (34  S.  E.  330).  Confes- 
sion of  guilt  as  principal  in  second  de- 
gree was  made  where  defendant  con- 
fessed conspiracy  in  which  he  was  to 
keep  watch  while  murder  committed. 
125/55  (1)  (53  S.  E.  1038). 
Unlawful  procurement  of  confession 
not  render  confessor  incompetent  as 
witness  on  trial  of  his  alleged  asso- 
ciates.    124/32  (10),  45  (52  S.  E.  1). 
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ARTICLE  19. 

Prisoner's  Statement. 

§  1036.  (§  1010.)  Prisoner's  statement.  In  all  criminal  trials,  the  pris- 
oner shall  have  the  right  to  make  to  the  court  and  jury  such  statement  in 
the  case  as  he  may  deem  proper  in  his  defense.  It  shall  not  be  under  oath, 
and  shall  have  such  force  only  as  the  jury  may  think  right  to  give  it.  They 
may  believe  it  in  preference  to  the  sworn  testimony  in  the  case.  The  pris- 
oner shall  not  be  compelled  to  answer  any  questions  on  cross-examination, 
should  he  think  proper  to  decline  to  answer. 

Acts  1868,  p.  24.     1874,  pp.  22,  23.     1878-9,  p.  53. 
§  935. 


/  Stated.  138/489  (5),  495  (75  S.  E. 
619). 

Accident:     See  Charge. 

Additional  statement:  See  Supple- 
mental. 

Admission  of  prisoner  in  open  court, 
made  as  part  of  statement,  that  he 
was  present  at  homicide  is  direct  evi- 
dence that  he  was  present,  and  fact 
of  presence  need  not  be  otherwise  es- 
tablished. 62/59  (3).  Benefit  of  ob- 
jection to  evidence  lost  when  accused 
subsequently  admitted  in  his  state- 
ment fact  to  introduction  of  which  he 
objected.     124/218  (3)  (52  S.  E.  434). 

Alibi:    See  Charge. 

Argument:  Solicitor  general  may  not 
refer  to  fact  that  defendant  has  not 
made  statement.  11  App.  329  (4)  (75 
S.  E.  338);  12  App.  685  (4)  (78  S.  E. 
131);  82/535  (9)  (9  S.  E.  528).  Fail- 
ure to  deny  material  fact  brought  out 
in  State's  testimony,  may  be  com- 
mented on.  12  App.  685  (4)  (78  S.  E. 
131).    See  Conclusion,  Omission,  Plat 

Changing  statement  at  suggestion  of 
counsel,  as  to  whether  allowed,  for 
court's  discretion.  129/336  (6)  (58  S. 
E.  842). 

Character:  Making  of  statement  alone 
does  not  aufhorize  introduction  of  tes- 
timony of  general  bad  character  of 
defendant,  and  that  witnesses  tes- 
tifying about  it  would  not  believe  him 
on  oath.  77/513  (2);  and  see  88/731, 
735  (16  S.  E.  64). 

Charge:  Objectionable  for  court  to  dis- 
credit statement  by  comparing  it  with 
evidence  and  showing  discrepancies. 
57/503  (4).  Where  court  detailed  num- 
ber of  alleged  circumstances  and  acts 
6  £a  Cade— 43 


of  defendant  and  told  jury  to  look  to 
circumstances  and  conduct  of  defend- 
ant to  determine  what  his  intention 
was,  he  should  have  told  them  in  same 
connection  to  see  whether  statement 
successfully  rebutted  inference  of 
guilty  intention,  if  such  might  be 
drawn  from  testimony.  87/12  (1)  (13 
S.  E.  131).  Not  error,  in  absence  of 
request,  to  fail  to  give  charge  on  the- 
ory presented  solely  by  statement. 
118/780  (45  S.  E.  609);  2  App.  406  (3) 
(58  S.  E.  669);  111/211  (1)  (36  S.  E. 
682);  107/718  (3)  (33  S.  E.  700);  99/36 
(2)  (25  S.  E.  680);  79/63  (8)  (3  S.  E. 
663) ;  138/413  (5)  (75  S.  E.  252) ;  1  App. 
781  (3)  (57  S.  E.  1028);  121/173  (l)  (48 
S.  E.  903) ;  134/380  (2)  (67  S.  E.  1038) ; 
117/323  (1)  (43  S.  E.  737);  9  App.  578 
(1)  (71  S.  E.  875);  6  App.  428  (3)  (65 
S.  E.  191);  4  App.  59  (2)  (60  S.  E.  813); 
133/79  (6)  (65  S.  E.  154);  114/56  (4) 
(39  S.  E.  862),  834  (1)  (40  S.  E.  1001) ; 
136/67  (1)  (70  S.  E.  868),  107  (1)  (70 
S.  E.  952),  236  (5)  (71  S.  E.  122); 
131/761,  764  (63  S.  E.  294),  765  (1)  (63 
S.  E.  296);  125/277  (3)  (54  S.  E.  167), 
793,  797  (54  S.  E.  695);  11  App.  52  (1-a) 
(74  S.  E.  702),  262  (2)  (75  S.  E.  14), 
427  (1)  (75  S.  E.  446),  846  (1)  (76  S. 
E.  596).  But  if  there  be  a  legal  and 
pertinent  request,  such  charge  should 
be  given.  69/732  (3);  88/47  (1)  (13  S. 
E.  856).  If  counsel  desire  special  in- 
structions as  to  statement  they  should 
make  request  therefor.  66/111  (3). 
Where  defendant  on  trial  for 
murder  introduced  testimony  tending 
to  discredit  State's  main  witness,  er- 
ror to  charge,  "It  is  contended  by  de- 
fendant that  only  evidence  or  source  of 
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information  that  jury  can  rely  upon  to 
find  verdict  in  this  case  is  from  his 
voluntary  statement."  131/761  (1)  (63 
S.  E.  294).  Charge  instructing  jury  to 
consider  statement  in  connection  with 
evidence,  not  error,  charge  as  to 
statement  being  otherwise  full  and 
correct.  91/254  (7)  (18  S.  E.  140). 
Not  error  to  charge  that  law  "per- 
mits" statement  to  go  to  jury  with 
evidence.  Id.,  255  (8).  Not  improper 
for  judge  to  inform  jury  that  he 
charges  them  on  statement  because 
law  obliges  him  to  do  so.  83/521  (7) 
(10  S.  E.  437).  Charge  on  statement 
not  necessarily  erroneous,  because  it 
does  not  follow  language  of  this  sec- 
tion verbatim.  7  App.  728  (67  S.  E. 
10^1),  805  (3)  (68  S.  E.  315).  Where 
the  statement  presents  a  theory  which 
if  true  entitles  defendant  either  to  an 
acquittal  or  to  conviction  of  lower 
grade  of  offense  than  that  charged,  it 
is  error  to  refuse  written  request  to 
charge  upon  law  applicable  to  such 
theory.  12  App.  722  (78  S.  E.  203). 
Charge  that  jury  may  believe  state- 
ment in  preference  to  sworn  testi- 
mony, but  they  should  not  do  so  care- 
lessly or  capriciously,  not  error. 
136/107  (4)  (70  S.  E.  952),  affirming 
102/506  (9)  (31  S.  E.  92);  105/669  (5) 
(31  S.  E.  571);  113/716  (39  S.  E.  488). 
Where  omission  to  charge  on  state- 
ment does  not  hurt  defendant,  and 
court's  attention  is  not  called  to  it  and 
no  request  is  made,  reversal  not  re- 
quired. 78/105  (3);  69/765  (2);  64/318 
(3).  Court  should  charge  all  provi- 
sions of  statute,  and  if  one  be  casually 
omitted,  counsel  should  call  attention 
thereto.  92/19  (2)  (18  S.  E.  303); 
87/526  (9)  (13  S.  E.  556).  Charge  that 
if  defendant  told  jury  he  shot  to  save 
his  own  life,  the  circumstances  sur- 
rounding him  at  time  he  shot  must  be 
gathered  from  sworn  testimony,  facts 
admitted,  and  defendant's  statement, 
was  erroneous.  135/228  (3)  (69  S.  E. 
180).  Statement,  if  true,  making  case 
of  manslaughter,  and  accused  being 
on  trial  for  murder,  error,  after  charg- 
ing correctly  on  statement,  to  add: 
"If  the  statement  is  a  statement  in 
your  judgment  which  demonstrates 
his  innocence  and  you  believe  that 
statement  to  be  the  truth,  it  would  be 
your  duty  to  acquit  him  upon  it.  On 


the  other  hand,  if  you  do  not  believe 
that    statement    to  be    such    a    state- 
ment as    demonstrates   his    innocence, 
or  if  you  believe  that  statement  to  be 
untrue,  then  you  may  accept  the  sworn 
testimony  in  place  of  it."     95/466,  467 
(2)    (22  S.   E.  273).     Charge  that  de- 
fendant has   a   right  to   make   to   the 
court  and  jury  such  statement  as  he 
may  deem  proper,  and  that  it  is  not 
made   under  oath   and   has   only   such 
force  as  the  jury  may  think  right  to 
give  it,  and  that  they  may  believe  it 
in   preference   to   sworn   testimony   in 
the   case,  was   not  erroneous  because 
it   might   be   susceptible   of   construc- 
tion  that   statement   could   have   been 
made  under  oath.    12  App.  480,(2)  (77 
S.    E.    652).     Court     having    charged 
that  jury  might  look  to  circumstances 
in  proof  and  to  conduct  of  defendant 
in     determining     what    his    intention 
was,  it  would  have  been  better  prac- 
tice, in   the  same  connection  to  have 
also   instructed   that  jury   might   look 
to  defendant's  statement,  giving  it  such 
weight  as    they    deemed  proper,   and 
decide  whether  or  not  the  statement 
successfully  rebutted  any  inference  of 
guilty  intention.     87/12   (1)    (13   S.   E. 
131).     It   is    better   practice   to   omit, 
in   the   general   charge,   any   reference 
to  the  rule  that  defendant  may  not  be 
cross-examined    as    to  his   statement; 
however,    statement    of    this    rule    of 
procedure  in   the  general  charge  will 
not  ordinarily  be  ground  for  new  trial. 
137/775  (2)   (74  S.  E.  621).     Not  error 
to  add  to  charge  on  statement,  "You 
will    consider    all    the    testimony    and 
give   such  weight  as  you  see  proper, 
if   any,   to  the   defendant's   statement, 
and  from  all  of  it  undertake  to  arrive 
at   what   the   truth   is."     12   App.   728, 
729  (2)   (78  S.  E.  201).     If  the  theory 
raised  by  statement  is  charged  on,  it 
should  be    fully  covered.     111/211    (1) 
(36   S.    E.   682);   114/834  \l)    (40   S.   E. 
1001);   11  App.  262   (2)    (75   5.   E.  14). 
Not   necessary   for  judge   to   contrast 
statement  with  evidence  in  absence  of 
request.     2    App.   406     (3)    (58    S.    E. 
669).     Reminding  jury  that  statement 
not  under    oath    and    evidence    under 
oath   not  cause   for   new   trial,   where 
jury  instructed  not  to  be  controlled  by 
that  distinction.     99/198  (3)   (25  S.  E. 
615).    Error  to  use  language  in  charge 
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tending  to  impress  jury  that  they 
ought  to  be  cautious  in  giving  credit 
to  statement  of  accused.  114/266  (1) 
(40  S.  E.  231).  Judge  should  charge 
law  as  to  weight  of  statement  even  in 
absence  of  request  where  statement 
strongly  contradicts  evidence  of  State's 
witnesses.  8  App.  694  (70  S.  E.  47). 
Better  practice  to  give  charge  in 
language  of  statute,  but  new  trial  not 
granted  if  substance  given.  114/35 
(3)  (39  S.  E.  873);  8  App.  93  (2)  (68 
S.  E.  650);  2  App.  41  (4)  (58  S.  E.  327). 
Charge  should  be  shaped  by  evidence 
alone  and  law  applicable  thereto,  add- 
ing or  incorporating  statutory  provi- 
sions as  to  statement,  and  special  re- 
quest to  charge  thereon,  if  matter  re- 
quested be  appropriate.  88/731  (4)  (16 
S.  E.  64);  and  see  94/1  (2)  (21  S.  E. 
128);  95/34*6  (2)  (22  S.  E.  546).  It  is 
better  to  give  in  charge  the  statute 
and  there  leave  the  matter.  73/577 
(1),  581;  60/210  (3);  64/125;  83/129 
(4),  136  (9  S.  E.  542);  86/108  (6)  (12 
S.  E.  205);  87/173  (6)  (13  S.  E.  247); 
127/710  (4)  (57  S.  E.  66);  115/223  (3) 
(41  S.  E.  713);  119/566  (1)  (46  S.  E. 
836);  137/82  (4)  (72  S.  E.  926).  Giv- 
ing this  section  in  charge  sufficient  in 
absence  of  request.  136/66  (2)  (70  S. 
E.  797);  and  see  11  App.  52  (1-a)  (74 
S.  E.  702).  Charge  on  this  section, 
consisting  merely  in  reading  all  but 
the  last  sentence,  without  comment, 
not  error.  129/452  (2)  (59  S.  E.  242). 
Not  error  to  add  to  charge  on  state- 
ment, "He  is  not  under  oath  and  in- 
curs no  liability  in  not  telling  the 
truth."  125/2C6  (1)  (54  S.  E.  168); 
and  see  105/842  (32  S.  E.  335) ;  133/427, 
430  (66  S.  E.  159).  Charge  that  jury 
may  treat  statement  as  testimony  of 
any  other  witness,  believing  it  all  or 
part  or  none,  held  not  error.  65/506 
(3);  and  see  66/90,  94;  75/862  (2); 
125/27,  28  (53  S.  E.  810).  Charge 
based  on  statement  discretionary  with 
judge.  111/648  (1)  (36  S.  E.  857). 
Reading  all  of  this  section  except  last 
sentence  was  correct  charge;  not  ren- 
dered erroneous  by  failure  to  instruct 
that  jury  should  acquit  if  they  be- 
lieved statement  or  that  they  were  ex- 
clusive judges  of  statement  and  au- 
thorized to  give  accused  benefit  of  any 
part  of  it.  124/698  (8)  (52  S.  E.  649), 
757    (1)    (53    S.    E.   334).     Charge   ex- 


cluding one  theory  of  defense  pre- 
sented in  statement,  error  not  cured 
by  subsequent  intimations  as  to  that 
theory.  124/832  (2)  (53  S.  E.  314). 
Charge  that  "You  may  believe  state- 
ment, if  you  want  to  do  so,  in  prefer- 
ence to  testimony,  etc.,"  not  leave 
jury  free  to  act  arbitrarily.  125/11  (1) 
(53  S.  E.  804).  Charge  intimating 
that  statement,  in  part,  unworthy  of 
belief,  error.  126/572  (4)  (55  S.  E. 
502).  Charge  here  improperly  placed 
in  juxtaposition  right  of  jury  to  credit 
unsworn  statement  of  accused  and 
their  duty  to  believe  a  witness  unless 
impeached  (one  dissenting).  135/312 
(2)  (69  S.  E.  541).  Charge  on  one  of 
two  theories  of  defense  set  up  by 
statement  and  no  charge  on  other, 
not  error,  in  absence  of  proper  re- 
quest to  charge.  117/259  (1)  (43  S.  E. 
703).  Charge  should  instruct  jury  that 
they  may  believe  statement  in  pref- 
erence to  sworn  testimony.  89/527 
(4)  (15  S.  E.  748);  2  App.  41  (4)  (58 
S.  E.  327).  But  omission  to  do  so  will 
not  in  every  case  require  new  trial. 
93/43  (4),  45  (18  S.  E.  997).  Charge 
that  if  evidence  left  their  minds  in 
doubt,  jurors  might  consider  state- 
ment, error.  63/631.  Not  error  to 
make  appropriate  comment  as  to  effect 
to  be  given  to  statement.  115/223  (3) 
(41  S.  E.  713).  Charge  on  this  section 
error,  where  no  statement  made;  but 
circumstances  may  render  error 
harmless.  7  App.  42  (65  S.  E.  1090). 
Charge  that  jury  might  believe  state- 
ment in  preference  to  sworn  testimony 
with  "provided  you  believe  it  to  be 
the  truth"  added,  not  error.  97/388 
(23  S.  E.  831);  and  see  10  App.  403 
(4)  (73  S.  E.  546).  If  omission  to  give 
charge  on  statement,  is  harmful,  charge  * 
should  be  given  without  request;  if 
such  omission  not  harmful,  not  ground 
for  new  trial,  in  absence  of  request. 
124/822  (2)?  825  (53  S.  E.  316);  105/491 
(30  S.  E.  743).  Charge  here  not  er- 
roneous in  that  it  excluded  from  jury 
privilege  of  believing  defendant's 
statement  in  part  and  rejecting  it  in 
part.  133/602  (2)  (66  S.  E.  919). 
Charge  that  jury  may  consider  state- 
ment "in  connection  with  all  the  other 
facts  and  circumstances  proven  and 
see  if  it  is  corroborated,"  inaccurate. 
120/491  (1)  (48  S.  E.  184).   Charge  that 
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jury  get  the  facts  from  witness  stand 
alone,  not  error,  this  section  having 
been  previously  charged.  130/407  (5) 
(60  S.  E.  1063);  and  see  133/264  (1) 
(65  S.  E.  426),  470  (5)  (66  S.  E.  250). 
General  charge  may  be  based  on  evi- 
dence alone;  but  at  some  stage  ap- 
propriate instruction  should  be  given 
with  respect  to  statement.  114/19  (7) 
(39  S.  E.  944);  123/146  (7)  (51  S.  E. 
374);  124/767  (2)  (53  S.  E.  327). 
Charge  that  questions  to  be  deter- 
mined from  evidence  of  witnesses  not 
erroneous,  but  better  practice  to  in- 
struct as  to  statement.  99/684  (3)  (26 
S.  E.  756);  and  see  88/731  (16  S.  E. 
64).  Written  request  to  charge  law 
of  involuntary  manslaughter,  though 
based  upon  statement  only,  should 
not  have  been  refused  here.  108/384 
(4)  (34  S.  E.  2).  Better  practice  not 
to  make  comments  and  explanations 
with  reference  to  prisoner's  state- 
ments, in  charge,  but  not  ground  for 
new  trial  if  legal  principles  correctly 
stated.  132/235  (1)  (63  S.  E.  1116). 
Failure  to  charge  this  section  ground 
for  new  trial  except  where  accused 
not  injured.  124/453  (52  S.  E.  761). 
Jury  not  precluded  from  considering 
statement  throughout  by  instruction 
that  statute  allows  them  to  believe  it 
on  material  matters  in  preference  to 
sworn  testimony.  83/129  (4)  (9  S.  E. 
542).  Charge  that  jury  may  give 
statement  whatever  weight  they  may 
think  proper;  that  they  may  believe 
it  in  preference  to  sworn  testimony  or 
disbelieve  it;  that  it  is  not  made  under 
oath  and  defendant  incurs  no  penalty 
for  not  speaking  the  truth,  held  not 
error.  71/276  (1);  77/734  (3).  Error 
to  charge  that  jury  should  not  dis- 
credit sworn  testimony  entirely  in 
order  to  believe  statement  in  prefer- 
ence thereto,  credit  to  be  given  to 
statement  being  exclusively  question 
for  jury.  69/732  (4).  Judge  did  not 
disparage  statement  in  charge  that 
jury  could  believe  it  in  preference  to 
sworn  testimony  but  were  under  no 
obligation  to  do  so  or  not  to  do  so; 
practice  of  adding  to  language  of  sec- 
tion deprecated.  8  App.  217  (2)  (68  S. 
E.  874).  Not  error  to  fail  to  charge 
on  alibi  not  presented  by  evidence  but 
contained  in  prisoner's  statement,  in 
absence  of  request.    125/584  (2)  (54  S. 


E.  82).  Charge  not  to  consider  hear- 
say statements,  error.  9  App.  141  (3) 
(70  S.  E.  894).  Charge  that  there  is 
no  penalty  for  false  statement,  and 
other  statements  in  charge  as  to  weight 
to  be  given  statement,  not  error  here. 
8  App.  430  (5)  (69  S.  E.  601).  Self-de- 
fense being  main  theory  presented  by 
evidence  and  statement,  but  accused 
further  stating  that  shooting  was  an 
accident,  not  error  to  fail  to  charge 
on  accident.  116/515  (2)  (42  S.  E. 
772);  and  see  114/56  (4)  (39  S.  E. 
862).  Not  error  to  omit  to  charge 
as  to  reasonable  doubt  as  arising  out 
of  statement  of  accused.  118/34  (1) 
(44  S.  E.  850);  and  see  88/738  (4) 
(16  S.  E.  64);  95/349  (22  S.  E.  546); 
130/406  (2)  (60  S.  E.  1063);  9  App. 
291  (4)  (71  S.  E.  8).  Charge 
instructing  the  jury  as  to  reasonable 
doubt  and  making  no  reference  to  de- 
fendant's statement  as  furnishing  a 
reasonable  doubt,  not  error  where 
judge  charges  law  as  to  defendant's 
right  to  make  statement  and  as  to  the 
force  and  effect  of  statement  so  made. 
136/356  (5)  (71  S.  E.  667);  and  see 
136/107  (3)  (70  S.  E.  952).  Charge 
as  to  reasonable  doubt  not  mention- 
ing prisoner's  statement  upheld,  the 
law  as  to  the  statement  having  been 
charged.  136/163  (4)  (71  S.  E.  128); 
11  App.  102(1)  (74  S.  E.  708).  Convic- 
tion for  higher  grade  of  involuntary 
manslaughter  demanded  by  state- 
ment, error  to  charge  that  accused  re- 
lied on  defense  of  misfortune  or  ac- 
cident. 114/834  (2)  (40  S.  E.  1001). 
After  charging  as  to  presumption  of 
malice  from  proof  of  homicide,  it  was 
not  error  to  charge  that  evidence  of 
justification  or  mitigation  may  come 
from  defendant's  statement,  if  cred- 
ited, such  charge  being  followed  by 
full  and  correct  instructions  as  to 
statement.  131/21  (2)  (61  S.  E.  914). 
It  is  not  error  to  instruct  the  jury,  in 
reference  to  the  prisoner's  statement, 
that  they  may  believe  it  in  whole  or  in 
part,  in  preference  to  the  evidence, 
nor  to  add:  "It  is  a  question  entirely 
for  you  to  say  just  what  weight  and 
credit,  if  any,  you  will  give  to  the 
statement."  10  App.  476  (3)  (73  S.  E 
608).  Even  if  delusional  insanity  were 
presented  in  the  statement  made  by 
the  accused  to  the  jury,  the  failure  to 
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charge  upon  that  subject,  in  the  ab- 
sence of  a  proper  and  timely  written 
request,  was  not  cause  for  the  grant 
of  a  new  trial.  137/86,  88  (10)  (72  S. 
E.  949). 

Commitment  trial,  statement  of  accused 
at,  if  reduced  to  writing,,  not  proved 
by  parol .  unless  lost  or  destroyed. 
97/426  (24  S.  E.  165).    See  §  935. 

Conclusion,  statement  not  such  intro- 
duction of  testimony  as  deprives  pris- 
oner of.     48/30   (3);  78/105   (4). 

Conflict  need  not  exist  between  state- 
ment and  sworn  testimony  before 
statement  can  avail  prisoner.  82/87 
(2)  (8  S.  E.  66);  see  83/129  (4)  (9  S. 
E.  542).  Where  evidence  and  state- 
ment conflict,  latter  must  yield  to 
former.     64/125  (3);  see  60/210,  212. 

Contradict  statement,  State  may  intro- 
duce evidence  to.  45/44  (3);  77/513 
(2);  80/357  (2)  (9  S.  E.  1073);  86/362 
(12   S.    E.   583);   89/167    (3)    (15   S.    E. 

*  38).  Witnesses  who  have  not  been 
put  under  rule  may  testify  in  rebuttal 
of  prisoner's  statement,  where  court 
satisfied  ends  of  justice  require  it. 
68/612  (3).  Not  error  to  allow  wit- 
ness who  has  been  put  under  rule, 
but  who  has  entered  court  room  and 
heard  statement  to  testify  in  rebut- 
tal of  same.  86/108  (10)  (12  S.  E. 
205).  Witness  already  examined  may 
be  recalled  to  contradict  statement, 
though  so  to  do  involves  repetition  of 
some  of  his  former  testimony. 
81/164,  165  (3)  (9  S.  E.  1091).  State- 
ment on  former  trial  conflicting  with 
statement  on  subsequent  trial,  former 
statement  admissible  to  contradict  lat- 
ter. 63/600  (2);  91/168  (3)  (16  S.  E. 
986).  Statement  may  be  contradicted 
by  proof  of  conflicting  statements  be- 
fore magistrate,  and  prisoner's  atten- 
tion need  not  be  called  to  time  and 
place  of  making  such  statements,  as 
in  case  of  witness  sought  to  be  im- 
peached by  contradictory  statements. 
77/734   (2). 

Cross-examination:     See    Questions. 

Discretion  of  court  as  to  permitting 
change  of  statement:  See  Changing. 
As  to  permitting  supplemental  state- 
ment: See  Supplemental.  As  to  re- 
opening case:  See  Reopening  case. 
As  to  requiring  omission  of  irrelevant 
matters:  See  Irrelevancy.  As  to 
questioning  defendant:  See  Ques- 
tions. 


Documents  not  proven  as  genuine,  de- 
fendant not  allowed  to  make  profert 
of,  or  read  in  unsworn  statement;  may 
state  substance.  5  App.  447  (4)  (63  S. 
E.  573). 

Evidence,  statement  is  not,  in  technical 
sense.  12  App.  17,  18  (4)  (76  S.  E. 
794),  102  (2)  (76  S.  E.  752).  See 
Charge,  Conclusion,  Irrelevancy. 

Failure  to  make  statement:  See  Omis- 
sion. 

Former  trial,  statement  on:  See  Con- 
-  tradict. 

Foundation,  for  introducing  favorable 
evidence  otherwise  inadmissible,  pris- 
oner's statement  cannot  lay.  88/731 
(2)  (16  S.  E.  64);  120/162  (2)  (47  S. 
E.  516);  and  see  133/438  (2)  (66  S.  E. 
259).    See  Identification. 

Hearsay:     See  Charge,  Interruption. 

Identification  of  wearing  apparel  claimed 
by  defendant  to  have  been  worn  by 
him  at  time  of  difficulty  resting  solely 
upon  defendant's  statement,  clothing 
was  not  admissible  in  evidence.  10 
App.  623  (3)  (74  S.  E.  429). 

Impeach  testimony  of  State's  witnesses, 
statement  of  defendant  cannot  be  said 
to,  in  legal  sense  of  that  term.  48/163, 
164.  See  Character,  Charge,  Contra- 
dict 

Interference  with  statement  should  not 
be  allowed.  6  App.  697  (4)  (65  S.  E. 
792). 

Interruption  by  judge  directing  accused 
to  state  nothing  from  hearsay,  no 
ground  for  new  trial  if  later  allowed 
to  do  SO.  128/254  (3)  (57  S.  E.  315). 
Restriction  or  interruption  of  state- 
ment because  it  presents  facts  which, 
under  rules  of  evidence,  are  irrelevant 
and  constitute  in  law  no  valid  defense, 
improper.  3  App.  313  (2)  (59  S.  E. 
916);  4  App.  783  (l)  (62- S.  E  485);  but 
see  9  App.  609  (71  S.  E.  943).  See 
Remark. 

Irrelevancy:  While  considerable  lati- 
tude has  been  allowed  prisoner,  he 
has  never  been  allowed  to  state  mat- 
ter wholly  irrelevant  or  such  as  would 
be  violative  of  every  rule  of  evidence. 
72/262  (4);  73/84  (2).  Judge  may  in 
his  discretion  require  prisoner  to  omit 
irrelevant  matters,  though  statement 
not  subject  to  strict  rules  of  evidence. 
110/244  (2)  (34  S.  E.  1023);  and  see 
66/310  (5);  88/731,  735  (16  S.  E.  64). 
Irrelevant  statements  may  be  inter- 
rupted   by    judge    and    defendant    in- 
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structed  to  conrine  statement  to  case. 
9  App.  609  (71  S.  E.  943);  but  see  3 
App.  313  (2)  (59  S.  E.  916);  4  App. 
783  (1)  (62  S.  E.  485).  See  Inter- 
ruption, Rambling. 

Joint  defendants,  statement  of  one  of, 
in  his  own  defense,  not  considered  in 
determining  guilt  or  innocence  of 
others.     122/429  (1)   (50  S.  E.  345). 

Letter,  court's  refusal  to  instruct  pris- 
oner to  continue  to  read,  in  his  state- 
ment, proper.  126/554  (1)  (55  S.  E. 
404);  and  see  97/210  (2)  (22  S.  E.  958); 
127/213  (4)  (56  S.  E.  125).  While  ac- 
cused may  state  that  he  has  received 
letter,  and  state  contents,  not  error 
to  refuse  to  allow  him  to  make  profert 
of  letter,  or  introduce  it  as  part  of 
statement,  without  proof  of  genuine- 
ness.    9  App.  824  (72  S.  E.  285). 

Map  used  by  defendant  in  making  state- 
ment, not  introduced  in  evidence,  de- 
fendant's counsel  not  use  in  argument 
to  jury  (one  dissenting).  127/213  (4) 
(56  S.  E.  125). 

Municipal  ordinance,  one  on  trial  in  po- 
lice court  for  violation  of,  cannot  be 
sworn  as  witness  in  his  own  behalf; 
provisions  of  this  section  are  appli- 
cable to  such  a  trial.  11  App.  194  (1) 
(74  S.  E.  1006). 

Omission  of  statement  not  to  be  con- 
sidered by  jury  in  determining  defend- 
ant's guilt.  50/585  (7).  Solicitor 
should  not  argue  from  omission  of  ac- 
cused to  make  statement,  but  effect 
of  such  impropriety  may  be  obviated 
by  appropriate  charge.  82/535  (9)  (9 
S.  E.  528).  That  defendant  was  pre- 
vented by  accident  from  stating  all 
he  intended  to  say,  not  ground  for 
new  trial,  the  right  not  having  been 
denied  him  by  court.  72/206  (4). 
Even  if  failure  of  defendant  to  make 
statement  that  homicide  was  justifi- 
able was  due  to  his  own  ignorance  and 
neglect  or  oversight  of  counsel,  new 
trial  not  granted  if  he  suffered  no  det- 
riment therefrom.  76/727  (2).  Not 
competent  to  prove  by  attorney  that 
matters  were  omitted  from  former 
statement  under  advice.  91/168  (4) 
(16  S.  E.  986).  See  Argument 
Part  of  statement  may  be  believed  by 
jury,  though  statement  as  whole  in- 
credible to  them.  9  App.  297  (2)  (70 
S.  E.  1125).  See  Charge. 
Penalty  for  false  statement:  See 
Charge, 


Plat  used  in  statement  may  be  exhibited 
and  commented  on  by  counsel  in  his 
argument,  though  plat  be  not  intro- 
duced in  evidence.  117/247  (5)  (43  S. 
E.  762). 

Preference  of  statement  to  State's  evi- 
dence, jury  not  bound  to  give.  12 
App.  Ill  (1)  (76  S.  E.  1047).  See 
Charge. 

Presumption  does  not  exist  one  way  or 
the  other  respecting  truth  of  state- 
ment. 91/277  (5)  (18  S.  E.  154).  Pre- 
sumption against  accused  for  failure 
to  introduce  evidence  in  his  power, 
where  he  relies  solely  on  his  state- 
ment, discussed.  4  App.  441  (1,  2) 
(61  S.  E.  843).    See  §  1015  and  notes. 

Privilege  of  defendant  to  state  matters 
in  any  way  connected  with  case  or 
tending  to  defend  him,  including 
statements  as  to  prosecutor  and  wit- 
nesses, or  as  to  their  bias,  interest, 
character,  or  conduct.  9  App.  131  (70 
S.  E.  599).  Right  of  accused  to  make- 
statement  is  strictly  a  personal  privi- 
lege, granted  by  the  statute,  and, 
whether  written  or  oral  the  statement 
must  be  read  or  spoken  by  the  ac- 
cused and  not  by  his  attorney.  10 
App.  50  (5)   (72  S.  E.  537). 

Questions:  His  counsel  has  no  right  to 
ask  questions  of  prisoner  while  he  is 
making  statement;  in  court's  discre- 
tion to  permit  such  questions.  58/212, 
214;  109/508  (4)  (34  S.  E.  1038);  4 
App.  844  (1)  (62  S.  E.  540)  and  cit. 
Not  error  to  inform  jury  that  pris- 
oner was  not  subject  to  be  cross-ex- 
amined on  his  statement  without  his 
consent.  85/378  (2)  (11  S.  E.  655); 
129/770  (5)  (59  S.  E.  792).  Prisoner 
making  statement,  not  subject  to 
cross-examination;  error  for  court  to 
ask  questions  during  statement  or  at 
conclusion  thereof.  101/512  (2)  (28  S. 
E.  1007).  Accused  not  subject  him- 
self to  cross-examination  by  answer- 
ing question  asked  by  his  counsel, 
though  counsel  has  no  right  to  ask  it. 
116/537  (1)  (42  S.  E.  787).  Improper  ior 
court  to  ask  prisoner,  at  conclusion  of 
statement,  whether  he  meant  to  deny 
testimony  of  witnesses,  but  being  meant 
to  call  attention  in  friendly  way  to 
omission  from  statement,  it  was  not 
cause  for  new  trial.  82/535  (15)  (9  S. 
E.  528).  Defendant  may  be  cross-ex- 
amined if  he  consents,  but  offer  to  be 
cross-examined  does  not  impose  obli- 
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gation  on  prosecution.  12  App.  102 
(2)  (76  S.  E.  752).  Privilege  of  di- 
recting attention  of  defendant  to  par- 
ticular point,  is  matter  addressed  to 
court's  discretion.  Id.  Error  for 
court  to  ask  question,  but  answering 
no  waiver  of  prisoner's  right.  101/512 
(2)  (28  S.  E.  1007).  See  Charge 
No  abuse  of  discretion  in  refusing  to 
allow  counsel  for  defendant,  over  ob- 
jection, to  examine  accused  after  he 
had  made  his  statement,  although  he 
had  submitted  to  examination  by 
State's  counsel.  138/818,  819  (8)  (76 
S.  E.  369). 

Rambling  statement  as  to  irrelevant  mat- 
ters may  be  curtailed  by  judge,  after 
defendant  says  his  statement  as  to 
offense  complete.  2  App.  418  (3)  (58 
S.  E.  545).  Long  rambling  statement, 
court  may  admonish  that  prisoner 
come  as  speedily  as  possible  to  ques- 
tion at  issue.  118/319  (4)  (45  S.  E. 
416);  and  see  66/310  (5);  45/58  (8). 
See  Remark. 

Reasonable  doubt:     See  Charge. 

Rebuttal:  Where  defendant  charged 
with  murder  admitted,  in  his  state- 
ment, his  presence  at  the  homicide  but 
contended  that  another  person  did  the 
killing,  testimony  of  such  other  per- 
son that  he  was  elsewhere  at  the  time 
of  killing  is  competent  in  rebuttal  of 
such  statement.  133/427  (2)  (66  S.  E. 
159). 

Remark  of  judge  while  accused  was  mak- 
ing his  statement,  saying,  "Let  him  fin- 
ish his  statement;  I  never  knew  one  of 
them  to  get  through  making  his  state- 
ment," prejudicial  error  (one  dis- 
senting). 123/523  (51  S.  E.  598);  and 
see  109/479  (35  S.  E.  59);  114/266  (40 
S.  E.  231);  117/693  (45  S.  E.  37).  Use 
of  word  "full"  in  judge's  remark  that 
he  has  allowed  defendant  to  make  full 
statement,  not  expression  relating  to 
credibility  or  weight  of  statement.  4 
App.  845  (2)  (62  S.  E.  540).  Where 
defendant  made  a  long  and  rambling 
statement  concerning  a  number  of 
wholly  irrelevant  matters,  it  was  not 
error  for  the  court  to  interrupt  him 
and  say,  "What  has  cross  ties  or 
Christmas  dinners  to  do  with  the  case? 
I  beg  of  you  to  confine  yourself  to 
matters  connected  to  the  issues  in- 
volved. At  any  rate,  I  do  not  think  it 
will  do  your  case  any  good."  10  App. 
218  (73  S.  E.  35).     See  Interruption. 


Reopening  case  to  allow  prisoner  to 
make  statement,  question  as  to,  for 
judge's  discretion.  118/308  (1)  (45  S. 
E.  412). 

Request  to  charge,  necessity  for:  See 
Charge. 

Self-defense:    See  Charge. 

Supplemental  statement  discretionary 
with  court.  105/489  (30  S.  E.  814); 
113/736  (8)  (39  S.  E.  337);  116/186 
(6)  (42  S.  E.  357);  120/209  (1)  (47 
S.  E.  545),  509  (3)  (48  S.  E.  199); 
129/336  (6)  (58  S.  E.  842);  8  App.  478 
(2)  (69  S.  E.  915);  138/825  (1)  (76  S. 
E.  347);  12  App.  17,  18  (4)  (76  S.  E. 
794);  88/731  (6)  (16  S.  E.  64).  Sec- 
ond statement,  not  a  matter  of  right, 
even  where  the  State,  after  the  state- 
ment, has  strengthened  its  case  by  ad- 
ditional evidence.  112/373  (1)  (37 
S.  E.  416);  94/590  (2)  (20  S.  E.  98, 
21  S.  E.  603);  111/176  (36  S.  E.  633); 
114/260  (2)  (40  S.  E.  234);  138/825  (1) 
(76  S.  E.  347);  12  App.  133  (2)  (76  S. 
E.  1070).  Error  assigned  on  refusal 
to  allow  additional  statement  which 
was  omitted  while  accused  was  on 
stand,  not  considered  when  substance 
of   statement   not    disclosed.     114/260 

(1)  (40  S.  E.  234).  Refusal  to  permit 
defendant  to  make  second  statement 
will  not  require  reversal  of  judgment 
overruling  motion  for  new  trial,  un- 
less record  discloses  that  if  permitted 
to  make  such  statement  defendant 
would  have  stated  something  material 
to  his  defense.  12  App.  685,  686  (6) 
(78  S.  E.  131). 

Time:  Defendant  may  make  statement 
at  any  stage,  before  close  of  evidence, 
when  prosecution  is  not  introducing 
testimony.  12  App.  17  (4)  (76  S.  E. 
794).  To  admit  testimony  for  State 
after  prisoner's  statement,  even 
though  not  in  rebuttal  thereof,  discre- 
tionary with  judge.  103/63  (1)  (29  S. 
E.  439).    See  Reopening  case. 

Waiver  of  right  to  make  statement  not 
result  from  not  making  it  after  both 
sides  had  closed  but  before  State  in- 
troduced  evidence   in  rebuttal.     99/52 

(2)  (25  S.  E.  613).  Answering  ques- 
tion asked  by  court  no  waiver  of 
prisoner's  right.  101/512  (2)  (28  S.  E. 
1007). 

Weight:  Jury  may  give  such  weight  to 
statement  as  in  their  judgment  it  may 
be  entitled  to,  dependent  ordinarily 
upon  its  consistency,  its  naturalness, 
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and  its  inherent  probabilities,  and  a 
charge  to  that  effect  was  not  error. 
63/616  (5);  and  see  59/249  (5); 
63/667  (1).  See  Charge,  Conflict,  Re- 
mark. 
Withdrawal  of  statement  by  judge,  not 


error  where  two  defendants  jointly 
tried  and  verdict  of  not  guilty  con- 
sented to  by  State  as  to  the  one 
whose  statement  withdrawn.  107/721 
(2)  (33  S.  E.  648). 


ARTICLE  20. 
Competency  of  Witnesses. 

§  1037.  (§  1011.)     Persons  not  competent  or  compellable. 

2.  No  person,  who  in  any  criminal  proceeding  is  charged  with  the  commis- 
sion of  any  indictable  offense,  or  any  offense  punishable  on  summary  con- 
viction, is  competent  or  compellable  to  give  evidence  for  or  against  himself. 

The    subsections    of    this    section    are  Codes  of  1895  and  1910. 

numbered  here  as  they  were  in  the 

Labor  Contract  Act  of  1903  is  not  in-        behalf.     138/489     (6)    (75  S.  E.  619). 
valid    because    defendant    cannot    be        See  §  715,  716. 
heard  to  testify  as  witness  in  his  own 

3.  No  person  shall  be  compelled  to  give  testimony  tending  in  any  manner 

to  criminate  himself. 

Const,  Art.  1,  §  1,  par.  6  (§  6362,  C.  C). 
§  9.     §  4554,  C.  C. 


Acts  or  words,  defendant  not  required 
to  give  evidence  against  himself  by. 
67/76  (1). 

Arrest:  See  Compulsion,  Confessions, 
Search. 

Caution  witness:     See  Instruction. 

Claim  of  privilege  made  upon  ground 
that  he  may  criminate  himself  by  an- 
swering question  propounded  to  him, 
defendant  at  last,  and  not  the  court, 
must  determine  whether  the  informa- 
tion given  by  his  response  to  the 
question  will  have  the  effect  of  jeop- 
ardizing his  liberty  by  tending  to 
show  his  guilt  of  crime.  12  App.  380 
(2)   (77  S.  E.  209). 

Clothing:  That  shoes  and  socks  were 
taken  from  feet  of  defendant  after  his 
arrest,  or  that  he  was  told  to  take 
them  off  by  police  officers,  and  did  so 
without  objection,  does  not  render 
evidence  identifying  such  property  in- 
admissible. 69/36  (3) ;  4  App.  649,  652 
(62  S.   E.  99).     Constitutional  provi- 


sion against  self-incrimination  means 
that  when  one  is  sworn  as  witness,  he 
shall  not  be  compelled  to  testify  to 
facts  tending  to  criminate  himself;  it 
does  not  prevent  introduction  in  evi- 
dence of  clothing  or  other  articles 
taken  from  person  accused.  75/413 
(2),  explained  106/519,  521  (32  S.  E. 
659).     See  Tracks. 

Compulsion  such  as  to  rob  prisoner  of 
volition  in  the  matter  must  be  shown 
to  have  been  used,  to  render  evidence 
inadmissible  on  ground  that  prisoner 
was  compelled  to  produce  it  against 
himself.  4  App.  649  (3)  (62  S.  E.  99). 
Statement  made  before  coroner's  jury 
by  defendant  while  under  arrest,  not 
inadmissible,  no  compulsion  being 
shown.     124/343  (2)   (52  S.  E.  431). 

Confessions   or   inculpatory    statements 
given  under  oath  in  response  to  ques- 
tion   in    preliminary   hearing   not   ad-€ 
missible   at   trial     129/248    (58   S.   E. 
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822).  Voluntary  confession  or  in- 
criminatory statement  is  not  inad- 
missible merely  because  it  was  made 
pending  an  illegal  arrest.  4  App.  828 
(3)  (62  S.  E.  565).  Rule  that  inde- 
pendent facts  discovered  in  conse- 
quence of  constrained  confession  are 
admissible  in  evidence,  is  of  force  un- 
less it  appears  that  criminal  violence 
was  used  in  procuring  confession  or 
making  discovery.  And  where  such 
independent  facts  are  admissible,  so 
much  of  prisoner's  acts  and  declara- 
tions as  are  necessary  to  account  for 
the  discovery  and  explain  the  manner 
of  it  are  also  admissible,  but  solely 
for  this  purpose.  They  count  for 
nothing  as  confessions.  94/363  (1) 
(21  S.  E.  593).  Where,  in  a  chain  of 
evidence  fixing  guilt  on  accused,  there 
is  one  link  consisting  of  his  own  in- 
criminatory admission  leading  to  the 
discovery  of  other  independent  cir- 
cumstantial evidence,  the  incrimi- 
natory admission,  together  with  the 
circumstances,  should  go  before  jury, 
though  admission  was  induced  by 
promise  of  immunity  from  prosecu- 
tion. 10  App.  109  (3)  (72  S.  E.  951). 
See  Compulsion.  See  §  1034  and 
notes. 

Equity,  privilege  of  witness  in  cases  of 
discovery  in:    See  §  4554  and  notes. 

Gaining,  witness  before  grand  jury  in- 
vestigating charge  of,  preferred 
against  another,  may  be  compelled  to 
answer  whether  he  has  seen  latter 
play  and  bet  at  cards  for  money,  in 
county,  within  two  years;  and  this  is 
so  though  testimony  of  such  witness 
may  relate  to  act  of  gaming  in  which 
witness  himself  criminally  partici- 
pated (four  concurring  only  because 
bound  by  prior  decisions).  114/175 
(39  S.  E.  877).    See  §  395. 

Instruction  by  court  to  witness,  given 
in*  case  where  applicable  and  at  re- 
quest of  counsel,  that  he  need  not 
answer  questions  tending  to  criminate 
himself,  not  abuse  of  discretion. 
126/261  (4)  (55  S.  E.  55).  Failure  of 
court  to  caution  witness  that  he  need 
not  make  answer  tending  to  crimi- 
nate himself,  no  cause  for  setting 
aside  verdict  against  accused.  99/211 
(2)  (25  S.  E.  448).  New  trial  not 
granted  to  defendant  because  court 
refused  his  request  to  notify  witness 


for  State  that  he  need  not  answer 
questions  where  answers  would  crim- 
inate him.  130/322  (2)  (60  S.  E.  544). 
For  solicitor  general  to  suggest  to 
witness  what  is  necessary  in  order  to 
claim  privilege  of  not  incriminating 
himself,  if  improper,  will  not  vitiate 
trial.  92/53  (2)  (17  S.  E.  613). 
Where,  in  prosecution  for  sale  of 
whiskey,  defendant  states  that  he,  as 
agent  for  buyer,  procured  whiskey 
from  named  illegal  vendor,  and  al- 
leged seller  is  not  produced  as  wit- 
ness, jury  should  be  instructed  upon 
request,  that  no  witness  is  required 
to  incriminate  himself.  5  App.  95 
(1)   (62  S.  E.  671). 

Joint  defendants,  where  one  of,  was  on 
separate  trial,  it  was  not  error  to  re- 
fuse to  require  one  of  codefendants 
who  had  been  previously  tried  and 
convicted,  and  who  had  made  motion 
for  new  trial,  which  was  then  pend- 
ing, to  answer  question  tending  to 
criminate  himself.  136/131  (2)  (70  S. 
E.  1015).  Defendant  being  separately 
tried  cannot  object  to  testimony 
against  him,  on  ground  that  it  was 
obtained  by  illegal  search  and  seizure 
of  another  person,  though  that  per- 
son be  jointly  indicted  with  him.  4 
App.  741  (62  S.  E.  482). 

Letter  written  by  prisoner  in  jail  and 
containing  incriminating  admissions, 
admissible  in  evidence  against  writer, 
though  letter  given  to  sheriff  to  mail 
and  he  opened  and  kept  it.  113/267 
(1)  (38  S.  E.  841). 

Near  Beer  Act,  question  as  to  whether 
violative  of  constitutional  provision 
against  self-incrimination,  not  suffi- 
ciently made.  133/714,  718  (66  S.  E. 
905). 

Part  of  conversation,  if  witness  refuse 
to  answer  as  to,  whole  should  be  ex- 
cluded. 65/525  (2).  Witness  cannot 
be  compelled  to  accuse  himself;  but 
where  this  is  necessary  to  full  under- 
standing of  other  statements  which 
he  has  made,  the  whole  should  be 
withdrawn.  30/757  (2).  Witness  re- 
fusing to  answer  pertinent  questions 
on  cross-examination,  because  tend- 
ing to  criminate  himself,  whole  testi- 
mony excluded.  99/672  (2)  (26  S.  E. 
501). 

Personal  privilege  of  witness  cannot  be 
set  up  by  party  as  ground  for  exclud- 
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ing  testimony  which  witness  gives 
without  claiming  protection  of  his 
privilege.  134/416  (8)  (68  S.  E.  62). 
Where  witness  was  informed  that  he 
need  not  answer  any  question  tend- 
ing to  criminate  him  in  reference  to 
given  transaction,  and  circumstances 
were  such  as  to  indicate  that  he  ap- 
preciated prejudicial  effect  that  might 
result  from  answer  to  a  given  ques- 
tion, statement  in  answer  was  admis- 
sible against  him  in  subsequent  trial. 
122/564  (2)  (50  S.  E.  376).  See 
Waiver. 

Profert  of  himself,  error  for  court  to 
require  defendant  to  make,  so  that 
witness  could  see  him  and  describe 
his  condition  to  jury,  the  place  at 
which  his  leg*  was  amputated  being  a 
material  point.  67/76  (1).  Where  de- 
fendant voluntarily  exhibited  a  scar 
on  his  head  to  sustain  his  defense, 
there  was  no  error  in  requiring  him 
to  allow  it  afterwards  to  be  ex- 
amined by  a  physician  who  was  put 
on  stand  in  rebuttal.     68/814  (3). 

Receiver,  there  is  no  privilege  exempt- 
ing one  from  delivering  assets  to, 
though  he  be  under  prosecution  for 
embezzling  same;  he  cannot  be  com- 
pelled to  make  disclosure  in  respect 
to  them  which  would  criminate  him, 
but  his  possession  is  not  sacred  by 
reason  of  being  criminal.  83/499  (1) 
(10  S.  E.  i20). 

Road  commissioners,  in  proceeding 
against  them  for  neglect  of  duty,  held 
not  compellable  to  answer  questions 
which  might  subject  them  to  fine, 
forfeiture,  or  penalty.     40/688. 

Search:  Evidence  obtained  by  illegal 
seizure  and  search  of  person  under 
unlawful  arrest,  is  not  admissible 
against  him,  but  evidence  obtained  by 
illegal  search  of  premises  or  prop- 
erty, is  admissible.  4  App.  455  (3) 
(61  S.  E.  862);  6  App.  18  (2)  (64  S. 
E.  111).  Evidence  of  guilt,  which 
defendant,  either  directly  or  indi- 
rectly, is  compelled  to  disclose  by  un- 
lawful search  and  seizure  of  his  per- 
son under  illegal  arrest,  is  not  ad- 
missible. 7  App.  414  (2)  (66  S.  E. 
982^;  1  App.  126  (2)  (58  S.  E.  66);  2 
App.  29  (3)  (58  S.  E.  390),  686  (3) 
(58  S.  E.  1122);  4  App.  318  (2)  (61  S. 
E.  404).  Evidence  which  defendant 
is  compelled  to  disclose  by  unlawful 


search  and  seizure  of  person,  not  ad- 
missible. Evidence  incidentally  dis- 
closed not  necessarily  inadmissible; 
criterion  is,  who  furnished  the  evi- 
dence? 9  App.  266  (70  S.  E.  1126). 
Burden  is  upon  State  to  show  that 
evidence  obtained  by  search  was  pro- 
cured after  legal  arrest.  Proof  that 
arrest  was  legal  is  not  jnade  by  state- 
ment of  witness  that  arrest  was  made 
under  warrant  2  App.  148  (1)  (58 
S.  E.  393).  Where  person  has  been 
arrested  without  warrant,  evidence, 
obtained  by  unlawful  search  and 
seizure,  that  such  person  has  no 
money,  should  be  rejected.  2  App. 
126  (2)  (58  S.  E.  295).  Evidence  ob- 
tained by  search  of  one  arrested,  on 
reasonable  grounds  of  suspicion,  as 
suspected  felon  apparently  trying  to 
escape,  admissible.  4  App.  649  (2) 
(62  S.  E.  99).  Not  error  to  admit 
testimony  that  coroner  required  de- 
fendant during  the  progress  of  in- 
quest to  remove  his  clothing,  and  the 
voluntary  statements  of  defendant 
made  during  the  investigation.  Cor- 
oner, sheriff,  or  policeman,  when  he 
arrests  a  person,  has  right  to  search 
him  for  evidence,  and  if  necessary,  to 
remove  his  clothing;  and  testimony  of 
officer,  or  of  those  present  at  time  of 
search,  as  to  discoveries  made  dur- 
ing search,  is  admissible.  81/551  (6) 
(8  S.  E.  724).  Officer  has  no  author- 
ity, without  warrant,  either  upon  sus- 
picion or  information,  to  arrest  and 
search  person  to  see  whether  he  is 
carrying  concealed  weapon.  2  App. 
29  (1)  (58  S.  E.  390);  99/12  (1)  (25 
S.  E.  608).  Evidence  that  accused, 
while  not  under  legal  arrest,  had 
been  compelled  to  put  his  hand  in  his 
pocket  and  surrender  a  pistol,  was 
not  admissible.  106/519  (32  S.  E. 
659).  Testimony  of  sheriff  that  while 
he  had  accused  in  custody  under 
warrant,  he  searched  him  and  found 
pistol,  admissible.  107/708  (1)  (33 
S.  E.  418).  Evidence  that  policeman 
took  pistol  from  pocket  of  defendant 
either  in  course  of  making  lawful  ar- 
rest or  in  defending  himself  against 
anticipated  assault,  admissible.  121/155 
(2)  (48  S.  E.  907).  One  who  is  law- 
fully engaged  in  executing  possessory 
warrant  for  pistol  is  authorized  to 
seize  the  property,  and  if  such  seizure 
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results  in  disclosure  of  pistol  con- 
cealed upon  person  of  defendant,  evi- 
dence of  that  fact  is  admissible.  8 
App.  77  (2)  (68  S.  E.  614).  Where 
defendant  was  unlawfully  arrested  but 
was  not  searched  by  persons  who  ar- 
rested him,  evidence  that  a  friend  of 
defendant  who  had  no  connection 
with  the  arrest  ran  up  behind  him 
suddenly  and  took  from  his  pocket  a 
pistol,  admissible.  7  App.  204  (66  S. 
E.  398).  Evidence,  though  illegally 
obtained,  but  not  objected  to,  author- 
ized verdict  of  guilty  (one  dissent- 
ing). 4  App.  318  (3)  (61  S.  E.  404); 
7  App.  33  (1)  (65  S.  E.  1097).  Where 
defendant,  though  under  illegal  ar- 
rest, consents  to  be  searched,  and 
search  discloses  that  he  has  hidden 
upon  his  person  stolen  property,  evi- 
dence of  discovery  is  admissible  in 
prosecution  for  larceny.  10  App.  214 
(2)  (73  S.  E.  34).  Defendant's  con- 
sent to  be  searched  for  $10  did  not 
include  disclosure  of  pistol  which  he 
was  attempting  to  keep  concealed 
and  which  was  discovered  by  force; 
reference  to  pistol  was  inadmissible 
in  evidence  against  defendant,  who 
had  not  been  legally  arrested.  4  App. 
318  (1)  (61  S.  E.  404).  While  evi- 
dence obtained  by  search  of  person 
pending  illegal  arrest,  is  not  admissi- 
ble, it  is  not  violation  of  this  princi- 
ple to  receive  testimony  that  defend- 
ant, intentionally  or  through  accident 
or  inadvertence,  exposed  to  view  a 
pistol,  while  resisting  arrest,  legal  or 
illegal,  or  while  such  arrest  and  con- 
sequent detention  were  pending  or  in 
progress.  4  Apii.  456  (61  S.  E.  848). 
While  evidence  obtained  by  illegal 
seizure  and  search  of  defendant's  per- 
son is  inadmissible,  this  rule  is  ap- 
plicable only  to  search  of  defendant's 
person  after  an  unlawful  seizure 
thereof.  4  App.  455  v2)  (61  S.  E.  862). 
It  is  only  when,  by  unlawful  search 
and  seizure,  under  illegal  arrest,  de- 
fendant is  compelled  to  furtiish  in- 
criminating evidence,  that  such  evi- 
dence is  not  admissible.  3  App.  326 
(2)  (59  S.  E.  934).  Constitution  pro- 
tects person  both  against  being  com- 
pelled to  give  testimony  tending  to 
criminate  himself,  and  against  unlaw- 
ful searches  and  seizures,  but  the  two 
are  entirely  distinct.     3  App.  326   (2) 


(59  S.  E.  934).  Under  Constitution, 
persons  are  protected  against  unlaw- 
ful searches  and  seizures,  and  also 
against  being  compelled  to  give  testi- 
mony tending  to  incriminate  them- 
selves. A  violation  of  the  former 
right  does  not  necessarily  render  evi- 
dence, incidentally  disclosed  thereby, 
inadmissible;  a  violation  of  latter 
right  does.  When  act  in  question  is 
concurrent  violation  of  both  rights, 
the  person  is  none  the  less  to  be  pro- 
tected. Decisions  reconciled  by  this 
test.  1  App.  126,  127  (58  S.  E.  66). 
Evidence  obtained  by  illegal  search 
or  illegal  seizure  of  one's  property 
may  be  used  in  evidence.  3  App.  326 
(2)  (59  S.  E.  934).  Evidence  obtained 
by  unlawful  search  of  premises  of  ac- 
cused, admissible.  7  App.  817  (1)  (68 
S.  E.  314);  125/1  (2)  (53  S.  E.  814). 
Evidence  obtained  by  search  of  de- 
fendant's premises  is  admissible, 
though  search  made  under  search 
warrant  illegally  issued,  or  even  with- 
out color  of  legal  authority.  7  App. 
5  (2)  (65  S.  E.  1096).  Fact  that  evi- 
dence was  obtained  through  illegal 
search  of  defendant's  house,  not  ren- 
der it  inadmissible,  even  though  he 
were  also  illegally  arrested  at  the 
time.  4  App.  495  (6)  (61  S.  E.  917); 
12  App.  86  (2)  (76  S.  E.  753);  4  App. 
691  (62  S.  E.  96).  Officer  who  dis- 
covers person  keeping  intoxicating 
liquor  at  his  place  of  business  may 
arrest  him  without  warrant,  and  may- 
seize  the  liquor  for  purpose  of  using 
it  as  evidence.  4  App.  859  (2)  (62  S. 
E.  574);  5  App.  237  (5)  (62  S.  E. 
1048);  7  App.  27  (4)  (66  S.  E.  24). 
Not  error  to  admit  evidence  showing 
that  defendant  had  upon  her  person 
and  about  her  premises  articles  the 
possession  of  which,  though  not  in 
itself  criminal,  tended  to  establish 
her  guilt  of  offense  with  which  she 
was  charged,  though  discovery  of 
these  articles  was  made  by  forcibly 
entering  her  house  and  searching 
same  and  her  person  without  any 
warrant  or  authority  of  law.  100/511 
(1)  (28  S.  E.  624).  Evidence  that  wit- 
ness, without  consent  of  accused, 
placed  searchlight  through  broken 
pane  in  window  and  discovered  her 
in  bed  with  a  man,  was  not  inadmis- 
sible as  having  been  obtained  in  vio- 
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lation  of  constitutional  right  to  be 
protected  from  illegal  search.  11  App. 
756  (76  S.  E.  102).  See  Joint  defend- 
ants. 

Shoes:     See   Clothing,  Tracks. 

Sunday,  pursuit  of  one's  ordinary  voca- 
tion on,  is  indictable  offense,  and  a 
party  is  not  bound  to  testify  to  such 
facts  against  himself.     76/218  (6). 

Tracks  near  scene  of  burglary,  evidence 
that  witness  forcibly  placed  defend- 
ant's foot  in,  and  that  they  were  of 
same  size,  inadmissible.  63/667  (2). 
Officer  taking  shoes  from  prisoner 
and  comparing  with  tracks  near  scene 
of  homicide  may  testify  to  the  facts. 
97/76  (6)   (25  S.  E.  252).     Admissibil- 


ity and  weight  of  evidence  as  to 
tracks  generally:  See  §  1010,  catch- 
word Tracks. 

Waiver  of  privilege  on  former  trial  of 
same  case,  not  bar  privilege  on  sec- 
ond trial.     99/421    (5)    (27   S.   E.  794). 

Writing  which  would  be  admissible  for 
State  shown  to  be  in  custody  of  ac- 
cused or  his  counsel,  secondary  evi- 
dence of  its  contents  is  admissible.  11 
App.  15  (5)  (74  S.  E.  567) ;  see  1  App. 
146  (4)  (58  S.  E.  263),  534  (58  S.  E. 
265);  130/322  (4)  (60  S.  E.  544);  4 
App.  789,  799  (62  S.  E.  501);  7  App. 
501  (2)  (67  S.  E.  207);  12  App.  422 
(1)  (77  S.  E.  369),  687  (1)  (78  S.  E. 
196). 


4.  Husband  and  wife  shall  not  be  competent  or  compellable  to  give  evi- 
dence in  any  criminal  proceeding  for  or  against  each  other,  except  that  the 
wife  shall  be  competent,  but  not  compellable,  to  testify  against  her  husband 
upon  his  trial  for  any  criminal  offense  committed,  or  attempted  to  have  been 
committed,  upon  her  person.  She  is  also  a  competent  witness  to  testify  for  or 
against  her  husband  in  cases  of  abandonment  of  his  child,  as  provided  for  in 
section  116  of  this  Code. 

Acts   1866,  pp.   138,  139.     1880-1,   p.   121. 
§    104. 


See  §§  5785  (l),  5861,  Civil  Code,  and 

notes. 
Cited.      117/298,    300    (43    S.    E.    720); 
124/293,  295   (52  S.   E.  743). 

Accomplice,  wife  of,  can  testify  to  any 
fact  in  criminal  proceeding  not 
against  her  husband,  if  he  be  not  on 
trial  and  not  affected  thereby. 
75/356  (3). 

Adultery,  on  trial  for,  the  husband  of 
the  woman  is  an  incompetent  witness 
against  the  man  to  prove  the  act  of 
adultery.  94/587  (20  S.  E.  426);  and 
see  115/235  (41  S.  E.  578).  See  §  5861, 
Civil  Code,  and  notes. 

Bigamist:  Second  marriage  of  bigamist 
is  void  and  does  not  render  the 
woman  incompetent  to  testify  against 
him.  61/305  (1);  95/466  (1)  (22  S. 
E.  273);  122/149  (2)   (50  S.  E.  48). 

Cohabitation  under  promise  of  marriage 
not  render  woman  incompetent  to 
testify  against  man  with  whom  she 
cohabited.     41/484  (6). 

Conversation  between  husband  and  wife 
may  be  given  in  evidence  by  one  who 
overheard  it.  114/48  (1)  (39  S.  E. 
928);  124/793  (53  S.  E.  335);  139/591 
(77  S.  E.  818). 


Court  may  interpose  ex  mero  motu  to 
prevent  violation  of  rule  of  this  sec- 
tion.    60/509  (3). 

Fact  of  marriage:  Woman  may  testify 
that  she  is  not  wife  of  accused. 
114/19  (2)    (39  S.  E.  944). 

History  of  the  law  of  this  section.  10 
App.  777   (74  S.  E.  295). 

Husband  is  never  competent  to  testify 
against  wife,  whether  testimony 
sought  be  direct  or  circumstantial. 
10  App.  777  (74  S.  E.  295). 

Impeached,  wife  testifying  by  consent 
in  behalf  of  husband  and  others 
jointly  on  trial, may  be,  by  proof  of 
contradictory  statements,  though  such 
statements  tend  to  show  guilt  on  part 
of  husband.  97/813  (2)  (25  S.  E. 
925). 

Jointly  mdicted  with  others,  though 
husband  may  be,  yet  on  several  trial 
of  one  of  the  others,  wife  may  tes- 
tify as  to  any  matters  not  affecting 
his  guilt  or  innocence.  State  could 
sever  on  trial  for  purpose  of  intro- 
ducing her  evidence.  69/13  (15,  16, 
17);  74/819  (2).  Where  joint  defend- 
ants elected  to  be  tried  jointly  and 
made  no  reservation  of  right  to  tes- 
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tify  for  each  other,  as  though  they 
had  severed  and  were  tried  separately, 
not  error  to  refuse  to  allow  wife  of 
one  of  them  to  testify  in  favor  of 
other  then  on  trial.  74/431  (2). 
Where  wife  is*  jointly  indicted  with 
another,  husband  incompetent  to  tes- 
tify on  joint  trial;  otherwise  as  to 
trial  of  other  defendant  in  case  of  sev- 
erance.    118/42   (1)    (44  S.  E.  859). 

Paper  belonging  to  wife  and  in  cus- 
tody of  herself  or  her  attorney,  pro- 
duction of,  not  compelled  on  trial  of 
husband  for  crime.  100/41  (1)  (28  S. 
E.  26);  see  §  1037  (3),  catchword 
Writing. 

Res  gestae,  statement  of  wife  being  part 
of,  and  having  been  made  in  defend- 
ant's   presence,    held    admissible.      8 


App.  668  (3)  (70  S.  E.  111). 

Seduction  case  followed  by  marriage, 
wife  as  witness  against  husband  in: 
See  §  379. 

Silence  of  wife  is  within  rule;  and  when 
she  has  testified  as  to  assault  and  bat- 
tery upon  her,  husband  incompetent 
to  discredit  her  by  proving  her  delay 
in   complaining  to  him.     60/509    (2). 

Termination  of  relation,  communica- 
tions between  husband  and  wife  pro- 
tected after.    29/470  (3). 

Third  person,  wife  not  incompetent  to 
testify  against,  though  husband  in 
jail  charged  with  same  offense. 
109/809  (2)   (35  S.  E.  298). 

Whipping  wife,  on  trial  of  husband  for, 
wife  is  competent  witness  against 
him.     76/96  (2).     See  §  104. 


5.  No  attorney  shall  be  competent  or  compellable  to  testify,  in  any  court, 
for  or  against  his  client,  to  any  matter  or  thing,  knowledge  of  which  he  may 
have  acquired  from  his  client,  by  virtue  of  his  relations  as  attorney,  or  by 
reason  of  the  anticipated  employment  of  him  as  attorney,  but  shall  be  both 
competent  and  compellable  to  testify,  for  or  against  his  client,  as  to  any  mat- 
ter or  thing,  knowledge  of  which  he  may  have  acquired  in  any  other  manner. 

Acts  1887,  p.  30. 


See  §  5860,  Civil  Code,  and  notes. 
Anticipated  employment:  Communi- 
cation by  prisoner  under  arrest,  to  at- 
torney who  it  is  at  the  time  antici- 
pated will  be  employed  to  represent 
him,  cannot,  on  trial  of  person  mak- 
ing the  communication,  or  of  another, 
be  proved  by  testimony  of  the  attor- 
ney.    114/111  (3)   (39  S.  E.  948). 


State  not  client  of  attorney  general 
within  meaning  of  the  Act  of  1850. 
26/614  (4). 

Statement  on  former  trial,  attorney  not 
competent  to  prove  that  accused  de- 
sired to  include  certain  matters  in,  but 
refrained  from  doing  so  under  advice 
of  same  attorney.  91/168  (4)  (16  S. 
E.  986). 


§  1038.  (§  1012.)  Persons  who  are  incompetent  witnesses.  Per- 
sons who  have  not  the  use  of  reason,  as  idiots,  lunatics  during  lunacy,  and 
children  who  do  not  understand  the  nature  of  an  oath,  are  incompetent  wit- 
nesses. 

§§  2,  33. 


See  §§  5862,  5865,  Civil  Code,  and 
notes. 
Child  six  years  old  held  incompetent  in 
view  of  examination  here.  76/76  (1). 
New  trial  not  granted  because  child 
seven  years  old  allowed  to  testify. 
61/35.  Competency  of  child  as  wit- 
ness does  not  depend  upon  his  capac- 
ity to  commit  crime.  Id.,  36.  Boy  of 
ten    years    competent,    if    he    under- 


stands nature  of  oath,  and  of  this 
court  is  to  be  the  judge.  79/498  (3) 
(5  S.  E.  51).  Eight-year-old  boy  al- 
lowed to  testify  though  he  stated  he 
did  not  know  what  an  oath  is,  where 
further  examination  showed  him 
competent.  99/254  (1)  (25  S.  E.  626). 
Examination  of  child  showing  he  does 
not  know  his  age  but  does  know  his 
father's  name  and  number  and  names 
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of  days  of  week,  and  could  count 
thirty-two  not  show  competency. 
99/703  (1)  (26  S.  E.  760).  Child 
twelve  years  old  who  testified  slie 
knew  right  from  wrong  and  knew  she 
ought  to  do  right,  competent.  9  App. 
868  (2)  (72  S.  E.  433).  Child  twelve 
years  of  age  here  properly  allowed 
to  testify.  125/584  (4)  (54  S.  E.  82). 
Where  it  clearly  appeared  that  child 
was  only  eight  years  old,  had  no 
moral  instructions  whatever,  did  not 
know  what  she  was  doing  when 
sworn,  and  had  no  knowledge  of  na- 
ture of  oath,  error  to  allow  her  to 
testify.  11  App.  151  (74  S.  E.  894). 
Competency  of  child  of  tender  years 
determined  by  trial  judge.  124/775  (1) 
(53  S.  E.  99).  Examination  denied 
and  child  allowed  to  testify  because 


he  testified  in  former  trial,  error. 
122/725  (50  S.  E.  996).  Better  for 
court  to  conduct  preliminary  exam- 
ination to  determine  competency  of 
child;  but  failure  so  to  do,  not  rever- 
sible, where  competency  shown  on  ex- 
amination before  jury.  7  App.  35  (1) 
(66  S.  E.  27).  Child  of  twelve,  testi- 
fying to  facts  which  happened  two 
years  before,  failure  of  judge,  in  ab- 
sence of  request,  to  examine  him,  not 
error  where  no  objection  to  witness* 
testifying.  104/502  (1)  (30  S.  E.  778). 
Where  trial  judge,  after  examination, 
pronounces  child  incompetent,  it  must 
be  flagrant  case  of  error  to  authorize 
reversal.  47/524  (2);  see  124/775  (53 
S.  E.  99);  125/584  (4)  (54  S.  E.  82); 
11  App.  814  (76  S.  E.  366),  151  (74  S. 
E.   894). 


§  1039.  (§  1013.)  Drunkards.  Drunkenness,  which  dethrones  reason 
and  memory,  incapacitates  during  its  continuance. 

§  1040.  (§  1014.)  Evidence  through  interpreter.  No  physical  de- 
fect in  any  of  the  senses  incapacitates  a  witness.  An  interpreter  may  explain 
his  evidence. 


See  §  5864,  Civil  Code. 
Audible  speaking  by  witness  impossible 
by    reason    of    his    phyical    condition, 


his  answers  may  be  communicated  in 
his  presence  and  hearing  by  a  sworn 
officer   of  court.     25/515    (4),  516   (5). 


§  1041.  (§  1015.)  Exemplifications.  The  certificate  or  attestation  of 
any  public  officer,  either  of  this  State  or  any  county  thereof,  shall  give  suffi- 
cient validity  or  authenticity  to  any  copy  or  transcript  of  any  record,  docu- 
ment, paper  of  file,  or  other  matter  or  thing  in  their  respective  offices,  or  per- 
taining thereto,  to  admit  the  same  in  evidence  in  any  court  of  this  State. 


treasurer,  admissible  to  show  defend- 
ant's failure  to  pay  over  taxes  col- 
lected.    53/152  (1). 


See  §  5798,  Civil  Code,  and  notes. 
Tax  collector,  on  trial  of,  for  embezzle- 
ment, certified  transcripts  from  books 
of     comptroller     general     and     State 

§  1042.  (§  1016.)  Handwriting.  Proof  of  handwriting  may  be  resorted 
to  in  the  absence  of  direct  evidence  of  execution.  In  such  case,  any  witness 
is  competent  to  testify  as  to  his  belief,  who  will  swear  that  he  knows  or 
would  recognize  the  handwriting.  The  source  of  his  knowledge  is  a  question 
for  investigation,  and  goes  entirely  to  the  credit  and  weight  of  his  evidence. 


See    §§    5835,    5836,    Civil    Code,    and 

notes. 
Stated.     77/705    (1-a). 
Comparison  with  genuine  signature,  non- 
expert witness  cannot  testify  to  iden- 


tity of  handwriting,  if  his  opinion 
founded  wholly  upon.  89/294  (2)  (15 
S.  E.  325).  Comparison  of  signatures 
of  pleas  in  abatement  already  dis- 
posed    of,    with    that    of    letter,     by 
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counsel  in  argument,  not  permissible 
to  prove  handwriting.  124/423  (9) 
(52  S.  E.  910).  Possession  of  letters 
not  sufficient  proof  to  admit  them  as 
standard  for  comparison.  109/496  (1) 
(34  S.  E.  1021).  See  §  5836,  Civil 
Code,  and  notes. 

Knowledge  of  handwriting  essential 
before  witness  can  testify  to  contents 
of  lost  writing.  86/108  (4),  117  (12  S. 
E.  205). 

Manner  of  acquiring  knowledge  of 
party's  handwriting,  immaterial;  all- 
ter,  if  acquired  under  circumstances 
showing    party    had    motive    for    dis- 


guising it.  20/681  (1);  see  86/108  (4), 
117  (12  S.   E.  205). 

Positive  testimony  given  by  credible 
witness  to  genuineness  of  handwrit- 
ing, and  another  letter  written  by  the 
same  author  submitted  to  jury, 
genuineness  held  fully  established. 
34/275   (2). 

Time  of  acquiring  knowledge  of  party's 
handwriting,   immaterial.     20/681    (l). 

Unsigned  letter  sufficiently  proved  to 
be  in  handwriting  of  accused  to  ad- 
mit it  as  document  emanating  from 
him.     91/20  (1)    (16  S.  E.   104). 


ARTICLE  21. 

Examination  of  Witnesses. 

§  1043.  (§  1017.)  Separate  examination.  In  all  cases  either  party 
has  the  right  to  have  the  witnesses  of  the  other  party  examined  out  of  the 
hearing  of  each  other.  The  court  will  take  proper  care  to  effect  this  object 
as  far  as  practicable  and  convenient,  but  any  mere  irregularity  shall  not  ex- 
clude the  witness. 


See  §  5869,  Civil  Code,  and  notes. 
Stated.  14/55  (9);  51/429  (3). 
Assistance  to  prosecution,  witness  may 
be  allowed  to  remain  in  room  to  ren- 
der. 102/506,  508  (31  S.  E.  92),  660 
(5)  (29  S.  E.  477);  2  App.  395  (58  S. 
E.  667);  27/288  (8);  9  App.  291  (6) 
(71  S.  E.  8).  Where  brother  of  ac- 
cused allowed  to  remain  to  assist  in 
case  on  promise  of  counsel  that  he 
would  not  be  sworn,  error  to  refuse 
to  allow  his  introduction  to  impeach 
witness;  promise  not  obligatory. 
90/793  (2)  (17  S.  E.  108).  Whether 
brother  should  be  allowed  to  remain 
to  assist  in  defense  is  matter  within 
court's  discretion.  94/76  (1)  (20  S.  E. 
251);  and  see  94/595  (3)  (21  S.  E. 
595);  88/552  (3)  (15  S.  E.  287);  66/508 
(3).  Refusal  to  let  defendant  retain 
witness  to  help  manage  case  not  abuse 
of  discretion,  defendant  knowing  as 
much   about  case  as  witness.     58/545 

(1). 
Bailiff,  placing  under  rule:    See  Officers 

of  court. 
Competency   of   testimony    of    witness 


violating  rule:     See  Disqualification. 

Contempt,  disobedience  of  witness  un- 
der rule  renders  him  subject  to  pro- 
ceedings for.  97/214  (1)  (22  S.  E. 
954);  118/55  (6)  (44  S.  E.  873);  125/742 
(5)  (54  S.  E.  724);  120/843  (48  S.  E. 
305);  114/20  (8)  (39  S.  E.  944);  7  App. 
615  (1)  (67  S.  E.  707);  65/330  (1); 
67/739  (4);  86/108  (10)  (12  S.  E.  205); 
89/393  (3)  (15  S.  E.  488);  90/793  (2), 
800  (17  S.  E.  108). 

Conversing  with  one  another  and  re- 
turning to  room  where  other  wit- 
nesses are,  court  has  discretion  to  al- 
low.    118/329   (2)    (45  S.   E.  413). 

Discretion  of  court,  allowing  some  wit- 
nesses to  remain  in  court  room  to 
assist  prosecution,  is  within.  102/506 
(1),  508  (31  S.  E.  92);  94/76  (1)  (20 
S.  E.  251),  595  (3)  (21  S.  E.  595); 
88/552  (3)  (15  S.  E.  287);  66/508  (3). 
State's  witness  allowed  to  remain  in 
court  and  assist  in  prosecution,  he  be- 
ing first  examined,  no  abuse  of  discre- 
tion. 2  App.  395  (58  S.  E.  667);  12 
App.  643  (1)  (77  S.  E.  1130);  9  App. 
291   (6)   (71  S.  E.  8).     Court  has  dis- 
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cretion  to  allow  witnesses  to  converse 
with  one  another  and  return  to  room 
where  other  witnesses  are.  118/329 
(2)  (45  S.  E.  413).  Sheriff,  a  witness, 
may  be  excepted  from  rule,  or  not,  in 
court's  discretion.  3  App.  79  (3)  (59 
S.  E.  311);  58/545  (l).  Discretion  of 
court  in  requiring  separation  of  wit- 
nesses not  interfered  with  unless 
abused.  58/545  (1);  80/170  (1)  (5  S. 
E.  295).  Practice  of  separating  wit- 
nesses is  ancient  and  salutary;  still,  its 
enforcement  rests  largely  in  discre- 
tion of  court  27/288  (8).  Refusal  to 
permit  defendant  to  retain  witness  to 
help  manage  case  not  abuse  of  dis- 
cretion, defendant  knowing  as  much 
about  case  as  witness.    £8/545  (1). 

Disqualification  of  witness  not  result 
from  failure  to  call  him  and  send  him 
out  with  others.  136/337  (6)  (71  S.  E. 
139).  Disobedience  of  witness  under 
rule  not  disqualify  him.  97/214  (1) 
(22  S.  E.  954);  118/55  (2)  (44  5.  E. 
873);  125/742  (5)  (54  S.  E.  724);  114/20 
(8)  (39  S.  E.  944);  7  App.  615  (1)  (67 
S.  E.  707);  120/843  (48  S.  E.  305); 
65/330;  67/739  (4);  86/108  (10)  (12  S. 
E.  205);  89/393  (3)  (15  S.  E.  488); 
90/793  (2),  800  (17  S.  E.  108);  10  App. 
219  (73  S.  E.  35).  Where  witness  un- 
der rule  allowed  to  remain  in  court- 
room while  another  testifies,  he  is  not 
incompetent  as  a  matter  of  law,  to  tes- 
tify in  rebuttal.  132/235  (2)  (63  S.  E. 
1116). 

Officers  of  court  whose  presence  is 
needed,  court  may  refuse  to  put  under 
rule.  114/20  (8)  (39  S.  E.  944).  Where 
sheriff  and  deputy  were  witnesses  for 
State  and  judge  kept  them  in  court, 
discretion  not  abused,  their  testi- 
mony being  comparatively  immaterial. 
58/545  (1).  Bailiff,  though  sworn  and 
put  under  the  rule,  can  nevertheless 
retire  with  jury  on  temporary  absence 
from  the  courtroom.  65/765  (6). 
Sheriff,  a  witness,  may  be  excepted 
from  rule,  or  not,  in  discretion  of 
court.     3  App.  79   (3)    (59  S.   E.  311). 

Opening   statement   to  jury,   refusal   to 


exclude  witnesses  from  court  room 
before  solicitor  general  begins,  not 
ground  for  reversal,  unless  injury  has 
resulted  to  accused.  128/19  (57  S.  E. 
236). 

Re-examination  of  witness  not  prevented 
because  he  remained  in  court  after  he 
was  first  examined,  or  because  he  had 
stated  to  another  witness  what  he  had 
sworn  to.    27/288  (8). 

Refusal  by  defendant  to  separate  his 
witnesses  after  notice  from  court  that 
if  he  refused  they  could  not  be  sworn, 
prevents  him  from  introducing  them 
after  State  closes,  except  upon  spe- 
cial cause  shown.     50/585  (6). 

Seduction  case,  father  and  mother  of 
woman  allowed  to  remain  in  court- 
room and  testify,  here  not  cause  for 
new  trial.     102/506   (1)    (31  S.  E.  92). 

Sheriff,  placing  under  rule:  See  Offi- 
cers of  court. 

Statement  of  prisoner,  witness  under 
rule  having  entered  court  room  and 
listened  to,  not  erroneous  to  allow 
him  to  testify  in  rebuttal  of  same. 
86/108  (10)  (12  S.  E.  205);  and  see 
69/405  (6-a).  Witnesses  not  called 
and  put  under  rule  may  testify  in  re- 
buttal of  statement,  where  court  sat- 
isfied ends  of  justice  require  it. 
68/612  (3). 

Violation  of  rule  may  place  witness  in 
contempt,  or  go  to  credit,  but  not  dis- 
qualify. 97/214  (1)  (22  S.  E.  954); 
118/55  (6)  (44  S.  E.  873);  125/742  (5) 
(54  S.  E.  724);  7  App.  615  (1)  (67  S.  E. 
707);  114/20  (8)  (39  S.  E.  944);  120/843 
(48  S.  E.  305);  14/55  (3),  60,  61;  65/330 
(1);  67/739  (4);  86/108  (10)  (12  S.  E. 
205);  89/393  (3)  (15  S.  E.  488);  90/793 
(2),  800  (17  S.  E.  108).  Where  witness 
denied  that  he  violated  rule  and  heard 
part  of  testimony,  his  testimony  was 
admissible.     69/405  (6). 

Waiver  of  right  to  strict  sequestration, 
where  neither  defendant  nor  his  at- 
torney called  attention  of  court  to 
presence  of  witness,  which  was  un- 
known to  the  court.  10  App.  34  (1) 
(72  S.  E.  526). 


§  1044.  (§  1018.)  Cross-examination  of  witnesses.  The  right  of 
cross-examination,  thorough  and  sifting,  belongs  to  every  party,  as  to  the 
witnesses  called  against  him.  If  several  parties  to  the  same  case  have  distinct 
interests,  each  may  exercise  this  right. 
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See  §  5871,  Civil  Code,  an  *  notes. 
Cited.     77/513,  516. 

Called  and  sworn  by  one  party,  where 
witness  is,  but  not  examined,  he  can- 
not be  cross-examined  by  other  party. 
28/200  (2);  and  see  26/537  (1),  544. 

Discretion  of  court  to  control  cross-ex- 
amination. 4  App.  692  (3)  (62  S.  E. 
116). 

Impeaching  or  discrediting  witness  be- 
ing in  view,  great  latitude  should  be 
allowed  in  cross-examinations.  71/129 
(6).  Where  on  protracted  and  minute 
cross-examination  witness  was  asked 
certain  questions  to  show  he  was 
crazy  with  view  to  discrediting  his 
testimony,  refusal  to  allow  a  more  ex- 
tended examination  on  that  line,  held 
not  reversible  error.  85/69,  73  (19) 
(11  S.  E.  814). 

Incriminating  evidence,  witness  refusing 
to  give,  on  cross-examination,  in  an- 
swer to  pertinent  questions,  whole 
testimony  excluded.  99/672  (26  S.  E. 
501);    65/525    (2);    30/757    (2). 

Leading  questions:    See  §  1045. 

New  trial,  material  abridgment  of  this 
right  is  ground  for.     2  App.  884   (3) 


(58  S.  E.  509). 

Partial  cross-examination,  where  main 
witness  for  State  after,  collapsed 
physically,  and  judge  ascertained  that 
it  was  uncertain  when  examination 
could  be  continued,  not  error  to  cause 
jury  to  retire  and  then  to  offer  mis- 
trial to  accused;  nor  was  it  error, 
when  mistrial  declined,  to  refuse  to 
strike  evidence  given  on  direct  exam- 
ination, or  direct  verdict  of  not 
guilty.     135/351   (2)    (69  S.  E.  537). 

Prisoner  and  his  counsel  may  not  both 
cross-examine.     14/18   (2). 

Scope:  Though  party  introducing  wit- 
ness examines  him  only  as  to  a  single 
point,  opposite  party  may  cross-ex- 
amine as  to  whole  merits.  114/970  (1) 
(41  S.  E.  58). 

Trivial  question  propounded,  which 
could  have  elicited  nothing  important, 
not  error  for  court  to  say,  "I  do  not 
think  that  is  a  proper  examination." 
90/95   (1)   (15  S.  E.  697). 

Withdrawal  of  irrelevant  and  illegal  an- 
swer, prejudicial    to    defendant,  given 

.  by  witness  on  cross-examination, 
proper.    89/167  (6)  (15  S.  E.  38). 


§  1045.  (§  1019.)  Leading  questions.  Leading  questions  are  generally 
allowed  in  cross-examinations,  and  only  in  these;  but  the  court  may  exercise  a 
discretion  in  granting  the  right  to  the  party  calling  the  witness,  and  in  re- 
fusing it  to  the  opposite  party,  when,  from  the  conduct  of  the  witness,  or 
other  reason,  justice  requires  it. 


See  §  5872,  Civil  Code,  and  notes. 

Called  and  sworn  by  one  party,  where 
witness  is,  but  not  examined,  other 
party  may  call  him  as  his  own  witness 
and  ask  him  leading  questions,  unless 
he  shows  bias  against  first  party  or  was 
called  by  mistake.  28/200  (2);  and 
see  26/537  (1),  544. 

Child,  whether  counsel  may  propound 
leading  questions  to,  within  court's 
discretion.  137/784  (1)  (74  S.  E.  536). 
Discretion  not  abused  in  permitting 
leading  questions  to  be  asked  of  young 
female  child  relating  to  delicate  sub- 
jects of  a  sexual  character.  11  App. 
411   (7)    (75  S.   E.  494). 

Circumstances  of  her  situation,  that 
young  lady  who  was  witness  for  de- 
fendant, was  affected  by,  not  per  se  a 
legal  reason  why  defendant's  counsel 
should   have   been   permitted   to   lead 

6  Ga  Code— 44 


her.     70/265  (13). 

Contumacious,  where  witness  for  State 
was,  held  not  error  to  allow  solicitor 
to  lead  him.     70/265  (11). 

Court  may  propound  leading  question 
to  witness  introduced  by  State. 
56/385  (5).  Remark  by  court  that  he 
allowed  witness  to  be  asked  leading 
questions  "as  though  he  were  an  un- 
friendly witness,"  not  require  reversal. 
130/322  (5)  (60  S.  E.  544).  Trial  judge 
may,  in  order  to  elicit  the  truth,  ask 
a  leading  question,  provided  he  does 
not  express  or  intimate  any  opinion 
as  to  what  has  or  has  not  been  proved. 
11  App.  89,  90  (7)   (74  S.  E.  711). 

Deceased  witness,  in  transcribed  ques- 
tions and  answers  of,  leading  ques- 
tions in  discretion  of  court.  128/23 
(6)  (57  S.  E.  313). 

Discretion  of  court,  it  is  within,  to  al- 
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low  leading  questions  when  ends  of 
justice  so  demand.  41/484  (5);  95/337 
(2)  (22  S.  E.  681);  20/153,  155;  113/736 
(9)  (39  S.  E.  337);  8  App.  129  (12)  (68 
S.  E.  849);  120/152  (3)  (47  S.  E.  577); 
11  App.  411  (7)  (75  S.  E.  494).  Discre- 
tion not  reviewed  except  in  extreme 
cases.  1  App.  286,  287  (57  S.  E.  989). 
Solicitor  allowed  to  ask  leading  ques- 
tions of  State's  witness,  in  discretion 
of  court.  130/294  (4)  (60  S.  E.  578). 
Discretion  in  allowing  or  disallowing 
leading  questions  on  direct  examina- 
tion not  controlled  unless  complain- 
ing party  injured.  6  App.  491  (2)  (65 
S.  E.  311).  Sec  Child,  Deceased  wit- 
ness, Hostile,  New  trial,  Seduction, 
Unwilling. 

Equivocal,  contumacious  and  unwilling, 
where  witness  for  State  was,  held  not 
error  to  allow  solicitor  to  lead  him. 
70/265  (11). 

Gaming,  on  trial  for,  question,  "Did  de- 
fendant play  for  money?"  not  strongly 
leading.   20/153. 

Hostile,  where  witness  is,  counsel  stat- 
ing that  witness  made  statements  to 
him  at  variance  with  testimony,  court 
may,  in  its  discretion,  permit  asking 
of  leading  questions.  11  App.  15  (6) 
(74  S.  E.  567).    See  Unwilling. 

Identification:  Opening  examination  of 
State's  witness  by  asking,  "Do  you 
know  that  boy  over  there?"  pointing 
at  prisoner,  not  illegal  because  ques- 
tion leading,  or  for  any  other  cause. 
89/303   (1)    (15  S.  E.  322). 

Impeached  by  contradictory  statements, 
witness  sought  to  be,  may  be  recalled 
and  leading  questions  asked  him  af- 
firmatory  of  what  he  has  already  tes- 
tified. 22/499  (2).  Case  of  impeach- 
ing witness  forms  no  exception  to 
rule       against       leading       questions. 

§  1046.  (§  1020.)  Memorandum  in  aid  of  witness's  memory.  A  wit- 
ness may  refresh  and  assist  his  memory  by  the  use  of  any  written  instrument, 
or  memorandum,  provided  he  finally  speaks  from  his  recollection  thus  re- 
freshed, or  is  willing  to  swear  positively  from  the  paper. 

See  §  5873,  Civil  Code,  and  notes.  S.  E.  184). 

Stated.    68/322  (2) ;  121/615  (a)  (50  S.  Prior  trial  of  jointly  indicted  defendant, 

E.  348).  testimony  of  witness  on,  not  used  to 

Books  of  witness  may  be  examined  to  refresh  his  memory  on  trial  of  other 

refresh  his  memory.     125/243   (2)    (54  defendant.     28/199   (1). 

§  1047.  (§  1021.)  Opinions  of  witness.  Where  the  question  under 
examination,  and  to  be  decided  by  the  jury,  is  one  of  opinion,  any  witness  may 


28/395  (1). 

Necessarily  leading,  question  which  is 
not,  not  held  by  reviewing  court  to  be 
objectionable  as  leading.  87/668  (2) 
(13  S.  E.  569). 

New  trial,  propounding  of  leading  ques- 
tion not  ground  for,  especially  when 
answer  harmless.  93/43  (3)  (18  S>.  E. 
997);  and  see  94/594  (1)  (20  S.  E. 
422).  New  trial  not  granted  because 
leading  questions  asked  unless  dis- 
cretion clearly  abused.  126/579  (l)  (55 
S.  E.  592);  and  s*e  116/740  (42  S.  E. 
1011);  93/43  (18  S.  E.  997). 

Rape,  on  trial  for  assault  to,  question 
asked  of  prosecutrix,  "Did  defendant 
attempt  to  strip  up  your  clothes?"  too 
leading.     12/29. 

Rejected,  where  leading  question  was, 
witness  not  prevented  from  testifying 
on  point  to  which  question  related. 
20/153   (2). 

Seduction,  in  prosecution  for,  within 
court's  discretion  to  permit  woman  to 
be  asked  leading  question  to  show 
several  acts  of  intercourse  and  prom- 
ises of  marriage  on  each  occasion. 
102/506,  507   (6)    (31   S.   E.  92). 

Venue:  After  witness  has  detailed 
facts,  to  ask  him,  "Was  that  in  R. 
County?"  is  not  objectionable  as  lead- 
ing question.    43/368  (1). 

Unwilling,  where  witness  for  State  was, 
held  not  error  to  allow  solicitor  to 
lead  him.  70/265  (11).  Reluctance 
shown  by  witness  to  answer  questions 
of  party  calling  him,  it  is  within  court's 
discretion  to  permit  leading  question 
to  be  asked  him.  41/507  (3);  70/265 
(11).    See  Hostile. 

Whether  or  not  designated  language 
used  on  given  occasion,  not  leading 
to  ask.     7  App.  559  (2)  (67  S.  E.  218). 
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swear  to  his  opinion  or  belief,  giving  his  reasons  therefor;  but,  if  the  issue 
is  as  to  the  existence  of  a  fact,  the  opinions  of  witnesses  generally  are  inad- 
missible. 


See  §  5874,  Civil  Code,  and  notes. 

Advance,  testimony  that  certain  pay- 
ment constituted,  not  competent.  2 
App.  696  (2)  (59  S.  E.  1);  6  App.  565, 
566  (65  S.  E.  357). 

Amanuensis,  belief  of,  derived  from  con- 
tents of  letters,  not  admissible  to  show 
state  of  feeling  of  author.  106/760  (3) 
(32  S.   E.  666). 

Blood  stains:  Witness  who  examined 
stick  while  it  had  fresh  stains  upon  it, 
might  testify  that  such  stains  looked 
like  blood.     67/460  (4). 

Cause  of  death,  opinion  of  witness  as  to, 
may  be  given,  after  facts  of  homicide, 
-within  his  knowledge,  are  stated. 
62/65  (3);  71/279  (4). 

Character,  not  sufficient  basis  for  opin- 
ion as  to,  that  witness  had  heard  read 
letter,  with  respect  to  character  of  ac- 
cused, said  to  have  come  from  his 
former  owner.    75/843  (4). 

Conduct  in  issue,  testimony  that  person 
in  question  "was  quiet"  at  time  of  oc- 
currence involved  should  not  have 
been  rejected  as  a  conclusion.  135/278 
(10)  (69  S.  E.  184).  Conduct  of  de- 
fendant tried  for  disturbing  public 
worship  being  in  issue,  whether  ques- 
tions, "Did  defendant  do  anything  to 
disturb  congregation?"  and  the  like, 
were  accurate  or  not,  court  properly 
required  them  to  be  modified,  at  same 
time  ruling  what  questions  could 
properly  be  asked.  90/459  (4)  (16  S. 
E.  204). 

Dying  declarations:  See  §  1026,  catch- 
word Opinion. 

Expectation  of  difficulty,  question 
whether  witness  had,  from  tone  of 
voice,  language,  and  manner  of  de- 
ceased, properly  disallowed.  18/194 
(3),  218. 

Expert  testimony:   See  §  1048  and  notes. 

Facts  must  be  stated  before  conclusions 
of  witness  therefrom  can  be  given. 
68/688  (4);  107/157  (6-a)  (33  S.  E. 
191);  10/513.  Conclusions  deduced 
from  facts  observed,  inadmissible,  ex- 
cept where  expert  or  opinion  evi- 
dence proper.  135/279  (12)  (69  S.  E. 
184).  Inference  of  witness  inadmis- 
sible,   where    that   inference   is   mere 


conclusion  drawn  from  facts.  38/293, 
297;  47/524  (3),  528;  18/194  (3).  Wit- 
ness should  have  been  allowed  to  state 
facts  on  which  he  based  his  conclu- 
sion that  deceased  was  advancing  on 
accused  when  he  was  killed.  27/288 
(11).  Facts  upon  which  opinion  based 
being  stated  in  question,  assignment 
of  error  not  considered,  where  such 
facts  not  set  out.  129/541  (2)  (59  S. 
E.  255).  If  witness  has  already 
formed  opinion  on  set  of  premises, 
it  does  not  render  such  opinion  less 
reliable  or  less  admissible  that  other 
improper  premises  were  afterwards 
superadded;  jury  must  judge  how  far 
opinion  weakened  by  withdrawing 
such  premises.  80/785  (4)  (7  S.  E.  626). 
That  facts  within  witness'  knowledge, 
in  connection  with  what  others 
"thought"  of  case,  pointed  to  accused 
as  guilty  person,  not  competent  evi- 
dence. 99/673  (7)  (26  S.  E.  501).  Wit- 
ness may  give  inference  from  facts 
where  he  cannot  so  state  facts  as  that 
jury  will  be  able  to  draw  their  own  in- 
ference. 135/622  (6)  (70  S.  E.  237). 
See  Cause,  Identity,  Ill-feeling,  Insol- 
vency, Intoxication,  Jury,  Mental  con- 
dition,  Perjury. 

Guilt  or  innocence  of  defendant,  witness 
cannot  express  opinion  as  to.  9/492; 
81/551  (2)  (8  S.  E.  724);  82/34  (3)  (8 
S.  E.  862);  96/430  (3)  (23  S.  E.  825). 

Identity  better  shown  by  opinion  of  re- 
liable witness,  drawn  from  tcaits  he 
cannot  fully  describe,  than  by  circum- 
stances of  identity  possessed  by  multi- 
tude in  common  with  individual 
sought  to  be  identified.  6  App.  428  (4) 
(65  S.  E.  191).  Opinion  as  to  identity 
of  person  with  facts  on  which  based, 
held  admissible.  17/130  (5);  10/513 
(20). 

Ill-feeling  of  deceased  toward  accused, 
in  undertaking  to  prove,  facts  indicat- 
ing its  existence,  should  be  shown,  in- 
stead of  opinion  of  third  person. 
129/541  (4)   (59  S.  E.  255). 

Inference  from  facts:     See  Facts. 

Insanity:    See  Mental  condition. 

Insolvency  or  solvency,  opinion  of  wit- 
ness as  to,  admissible  where  facts  are 
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stated.  8  App.  129  (17)  (68  S.  E.  849); 
10/513   (20). 

Intention,  testimony  of  witness  as  to  his 
own,  not  opinion.  118/26  (4)  (44  S. 
E.  851).  Opinion  of  witness  as  to  in- 
tention of  deceased  in  approaching 
prisoner  not  evidence,  where  question 
is  whether  homicide  is  felonious  or 
justifiable.  2/173  (3);  and  see  5/85, 
135;  25/207  (1).  Spectator's  opinion, 
expressed  before  fight  began,  that  one 
party  had  malicious  intent  towards 
other,  not  legal  evidence  of  such  in- 
tent. 30/400.  Opinion  of  witness  as 
to  what  deceased  intended  to  do  with 
pistol  for  which  he  was  struggling 
held  incompetent.  90/310  (4)  (17  S. 
E.  86). 

Intoxication,  when  competent  to  prove, 
witness  may  give  opinion,  stating 
facts  on  which  he  bases  it.  53/365 
(3).  Witness  may  state  that  prisoner 
"appeared  to  be  drinking."  31/424  (3). 
Witness  who  has  drunk  of  beer  and 
has  experienced  effects  on  himself  is 
competent  to  express  opinion  that  it 
is  intoxicating,  even  though  he  does 
not  profess  to  be  an  expert  and  dis- 
claims that  the  quantity  he  drank  pro- 
duced intoxication.  8  App.  536  (l)  (69 
S.   E.   1086). 

"It  seems  to  me,"  used  by  witness,  not 
render  testimony  opinionative.  2  App. 
387  (58  S.  E.  499)  and  cit. 

Jury,  where  question  is  one  that  should 
be  left  to,  that  is,  where  the  jury  are 
as  competent  as  the  witness  to  draw 
conclusions  from  facts  testified  to, 
opinion  of  witness  not  admissible. 
132/416  (4)  (64  S.  E.  456);  114/370  (2) 
(40  S.  E.  239);  127/640  (56  S.  E.  739); 
129/174  (5)  (58  S.  E.  705);  132/666  (4) 
(64  S.  E.  391);  118/590  (2)  (45  S.  E. 
509);  122/800  (2)  (50  S.  E.  986); 
128/255  (4)  (57  S.  E.  315).    See  Facts. 

Location  of  fatal  wound  on  body  of  de- 
ceased having  been  described  by  wit- 
ness, not  error  to  permit  witness  to 
state  that  location  of  wound  indicated 
position  of  decedent  when  shot.  10 
App.  487   (4)    (73   S..  E.  610). 

Lottery,  opinion  of  witness  that  defend- 
ant himself  did  not  conduct,  held  in- 
admissible.    95/330   (22   S.   E.  538). 

Mental  condition:  Witnesses  other 
than  experts  may  give  opinions  as  to 
sanity  or  insanity,  provided  they  be 
accompanied  by  facts  on  which 
founded.    31/424  (3);  91/80  (2)  (16  S. 


E.  259);  10/513  (18);  86/70  (12  S.  E. 
174);  129/717  (5)  (59  S.  E.  816); 
100/529  (7),  534  (28  S.  E.  246);  10/513 
(18);  111/178  (2)  (36  S.  E.  634); 
127/813,  817  (56  S.  E.  1017);  100/528, 
534  (28  S.  E.  246).  Opinion  of  non- 
expert that  from  circumstances  and 
manner  of  accused,  the  latter  acted 
under  an  insane  delusion,  inadmissi- 
ble. 86/70  (1)  (12  S.  E.  174).  Knowl- 
edge of  defendant  for  long  time  by 
witnesses,  and  his  always  acting  like 
sane  man  were  facts  on  which  they 
could  base  opinions  as  to  his  sanity. 
83/647  (3)  (10  S.  E.  442).  Witness 
testifying  that  he  had  known  accused 
for  several  years  had  had  repeated 
conversations  with  him,  and  as  arrest- 
ing officer  had  one  time  had  him  un- 
der arrest,  may  express  opinion  as  to 
sanity  of  defendant.  136/337  (1)  (71 
S.  E.  139).  Question  by  State's 
counsel  whether  circumstances  which 
witness  had  detailed  as  his  reasons 
for  believing  accused  to  be  of  un- 
sound mind  were  sufficient,  in  wit- 
ness's opinion,  to  indicate  that  ac- 
cused did  not  know  it  was  wrong  to 
shoot  deceased,  properly  allowed, 
though  witness  had  said  nothing  about 
accused  shooting,  and  though  court 
had  refused  to  allow  counsel  for  de- 
fense to  ask  similar  question  of 
State's  witness.  129/717  (4)  (59  S. 
E.  816).  Where  defendant  shot  two 
persons  at  same  time,  on  trial  for 
murder  of  one  of  them,  inadmissible 
to  show  that  one  of  them  said  shortly 
afterwards  that  defendant  did  the  kill- 
ing, but  would  not  have  done  so  had 
he  been  in  his  right  mind.  76/453  (3). 
Opinion  of  sheriff,  who  had  charge  of 
defendant  for  two  or  three  months, 
obferving  and  conversing  with  him, 
admissible  on  question  of  sanity. 
137/115  (4)  (72  S.  E.  922).  State  of 
mind  of  witness,  not  opinion  evidence, 
and  he  may  state  it.  118/26  (4)  (44  S. 
E.  851);  and  see  76/80  (5);  117/60  (43 
S.  E.  425).    See  Ill-feeling. 

Motive  of  witness,  not  opinion  evidence, 
and  he  may  state  it.  118/26  (4)  (44  S. 
E.  851). 

Odor:  Testimony  that  odor  of  carbolic 
acid  on  clothes  of  defendant  same  as 
that  from  bottle  found  near  deceased, 
admissible.  125/742  (2)  (54  S.  E. 
724). 

Perjury,    in    prosecution     for,     witness, 
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meant,  and  where  it  is  sought  with- 
out calling  for  reasons  of  witness  or 
showing  him  specially  qualified  to 
interpret   such   motions.     59/738    (2). 

Warrant,  conclusion  that  paper  is,  un- 
der which  arrest  may  legally  be 
made,  not  proof  that  paper  is  such 
warrant,  so  as  to  authorize  admission 
of  evidence  obtained  by  means  of  an 
arrest  thereunder.  2  App.  148  (1)  (58 
S.  E.  393). 

Weapon,  character  of,  as  likely  to  pro- 
duce death,  witness  may  after  exam- 
ination, state  opinion  as  to.  110/234 
(1)  (36  S.  E.  781).  Witness  familiar 
with  use  of  pistols  could  give  opinion 
that  pistol  had  been  snapped.  56/114 
(4).  Opinion  of  witness,  experienced 
in  use  of  guns,  as  to  length  of  time 
since  gun  was  fired,  admissible  with 
facts  on  which  founded.  57/102  (1). 
Whether  stick  was  deadly  weapon  not 
matter  for  proof  by  non-expert  wit' 
ness.     120/846  (1)   (48  S.  E.  324). 


after  reciting  what  accused  testified, 
may  say  that  it  was  false,  at  same 
time  stating  facts  which  conclusively 
show  that  it  was  false.  93/166  (1)  (18 
S.  E.  553). 

Personal  identity:     See  Identity. 

Pistol  bullets,  witness  need  not  be  an 
expert  to  testify  to  size  of.  6  App. 
788  (2)   (65  S.  E.  842). 

Result,  witness  in  murder  trial  not  com- 
petent to  give  opinion  as  to  what 
would  have  been,  if  two  days  before, 
a  mob,  of  which  accused  was  a  mem- 
ber, had  been  resisted.  109/518  (2) 
(35  S.  E.  105). 

Run  or  fight,  that  at  a  given  moment 
the  time  had  come  to,  witness  to  dif- 
ficulty between  two  other  persons  not 
competent  to  testify.  109/501  (2)  (34 
S.   E.  1019). 

Solvency:     See  Insolvency. 

State  of  mind:     See  Mental  condition. 

Understanding  of  meaning  of  motions 
of  wounded  man,  inadmissible,  where 
question     assumes      something     was 

§  1048.  (§  1022.)  Experts.  The  opinions  of  experts,  on  any  question 
of  science,  skill,  trade,  or  like  questions,  are  always  admissible;  and  such 
opinions  may  be  given  on  the  facts  as  proved  by  other  witnesses. 


See  §  5876,  Civil  Code,  and  notes. 

Anatomy,  one  who  has  studied,  suffi- 
ciently to  become  physician,  though 
retired  from  actual  practice,  could  tes- 
tify as  expert  on  such  subject.  62/65 
(3),  71. 

Bodily  condition:    See  Life  expectancy. 

Books  of  science  and  art  not  admissible 
to  prove  opinion  of  experts  announced 
therein;  nor  can  they  be  read  to  jury 
over  objection,  unless  introduced. 
119/433  (4)  (46  S.  E.  679).  Expert 
may  testify  to  opinion  of  his  own  de- 
rived from  books.  114/40  (3)  (39  S. 
E.  897). 

Bullet:  That  metal-jacketed  bullet  will 
cause  infection  in  wound  inflicted  by 
it,  may  be  shown  by  expert.  129/770 
(4)   (59  S.  E.  792). 

Compensation  for  testimony,  that  ex- 
pert has  not  received,  not  ground  for 
refusal  to  testify.  12  App.  17  (2)  (76 
S.   E.   794). 

Competency:  Physician  who  lived  near 
accused  for  long  time,  knew  him  well 
and  had  frequent  conversations  with 
him,  could  give  opinion  as  to  his  san- 
ity.   83/647  (9)  (10  S.  E.  442).    Physi- 


cian presumptively  competent  to  tes- 
tify as  expert  with  regard  to  effect  of 
wound.  92/16  (3)  (18  S.  E.  301). 
Court  determines  whether  witness 
qualified  as  expert,  though  he  dis- 
claim expert  knowledge.  129/717  (9) 
(59  S.  E.  816).  One  who  has  studied 
anatomy  and  physiology  sufficiently 
to  become  physician,  though  retired 
from  actual  practice,  could  testify  as 
expert  on  these  subjects.  62/65  (3), 
71.  Physician  is  competent  to  testify 
as  an  expert.  12  App.  17  (2)  (76  S. 
E.  794).  That  bank  note  is  counter- 
feit may  be  proved  by  one  skilled  in 
matter,  by  comparison  of  it  with  gen- 
uine bill.  R.  M.  Charl.  151;  see 
30/116  (3.J.  Experts  in  kerosene  oil 
competent  concerning  tests  thereof, 
although  not  inspectors  authorized  by 
statute.     66/111    (7). 

Counterfeit,  that  bank  note  is,  may  be 
proved  by  one  skilled  in  the  matter, 
by  a  comparison  of  it  with  a  genuine 
bill.  R.  M.  Charl.  151;  and  see 
30/116  (3). 

Court  determines  whether  witness  is 
qualified  to  give  opinion,  though  wit- 
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ness  disclaim  expert  knowledge. 
129/717  (9)   (59  S.  E.  816). 

Direction  from  which  blow  was  deliv- 
ered, expert  may  state  his  opinion  as 
to.  110/234  (1)  (36  S.  E.  781).  Cau- 
tion necessary  in  testimony  with  re- 
gard to  course  of  ball  in  body  as  bear- 
ing on  direction  from  which  shot 
came.     18/635,   641. 

Examination  of  expert:  See  Hypothet- 
ical question. 

Fee,  that  expert  has  not  been  paid,  not 
ground  for  refusal  to  testify.  12  App. 
17  (2)    (76  S.  E.  794). 

Hypothetical  question  which  permits 
expert  to  answer  wholly  on  what  he 
has  heard  of  accused,  improper. 
106/109  (32  S.  E.  80).  Expert  who 
has  not  observed  facts  should  give 
opinion  on  hypothetical  case  similar 
to  that  before  jury.  59/738*  (3); 
31/424   (4);   92/16   (3)    (18   S.   E.   301). 

Insanity:     See  Mental  condition. 

Jury,  weight  of  expert  testimony  is 
question  for.  7  App.  784  (1)  (68  S. 
E.  331);  135/227  (l)  (69  S.  E.  180); 
6  App.  554  (3)  (65  S.  E.  326).  See 
Weight 

Kerosene  oil,  experts  in,  competent 
concerning  tests  thereof,  although 
not  inspectors  authorized  by  statute. 
66/111    (7). 

Life  expectancy:  Evidence  as  to  phys- 
ical and  mental  condition  of  accused 
having  been  introduced,  not  error  to 
refuse  to  allow  physician  to  be  asked 
opinion  as  to  how  long  accused  would 
probably  live.  127/289  (2)  (56  S.  E. 
429). 

Mental  condition:  Physician  who  lived 
near  prisoner  for  long  time,  knew 
him  well  and  had  frequent  conversa- 
tions with  him,  could  give  opinion  as 
to  his  sanity.  83/647  (9)  (10  S.  E. 
442).  Where  in  issue  whether  de- 
fendant sane  when  crime  committed, 
physician  cannot  be  asked  whether 
certain  domestic  troubles  were  suffi- 
cient cause  to  produce  insanity  in  de- 
fendant. 56/463  (5).  State's  counsel 
may  not  ask  expert  witness  for  ac- 
cused whether,  in  his  opinion,  a  physi- 
cian who  treated  accused  for  insanity 
at  an  asylum  and  cured  him  could  tell 
what  produced  it,  unless  the  evidence 
of  the  physician  effecting  the  cure 
was  introduced.  137/115  (2)  (72  S.  E. 
922). 


Non-expert  testimony:  See  §  1047  and 
notes. 

Observation,  expert  may  give  opinion 
based  on,  when  he  has  observed  the 
facts.  127/813  (4)  (56  S.  E.  1017). 
See  Hypothetical  question,  Mental 
condition. 

Physiology,  one  who  has  studied,  suffi- 
ciently to  become  physician,  though 
retired  from  actual  practice,  could 
testify  as  expert  on  such  subject 
62/65  (3),  71. 

Privilege  of  expert  testifying  as  witness 
no  greater  than  that  of  any  other 
witness.    12  App.  17  (2)  (76  S.  E.  794). 

Questions,  hypothetical:  See  Hypo- 
thetical question. 

Sanity:     See  Mental  condition. 

Scientific  books  not  admissible  to  prove 
opinion  of  experts  announced  there- 
in; nor  can  they  be  read  to  jury  over 
objection,  unless  introduced.  119/433 
(4)    (46  S.  E.  677). 

Suspend  trial  for  examination  of  skull 
by  expert  to  enable  him  to  testify  as 
to  sanity,  court  may,  in  its  discretion. 
111/178   (1)    (36   S.   E.   634). 

Weapon  unknown  to  grand  jury,  al- 
leged in  indictment,  physician  may 
testify  that  character  of  wounds  in- 
dicated that  they  were  made  with 
scissors,  penknife,  or  something  like 
that.     122/574  (1)  (50  S.  E.  360). 

Weight:  Opinions  of  experts  entitled 
to  great  weight,  when  experience, 
honesty,  and  impartiality  of  witnesses 
is  undoubted;  jury  not  bound  to  be 
governed  by  it,  but  it  is  intended  to 
aid  them  in  coming  to  correct  con- 
clusion. 31/425  (14).  Though  ex- 
pert testimony  strong,  jury  may  be- 
lieve positive  testimony  opposed  to 
it  and  find  verdict  accordingly. 
84/527  (10  S.  E.  731).  Charge  that 
expert  testimony  should  be  given 
great  weight,  error.  135/227  (1)  (69 
S.  E.  180).  Charge  that,  "When  the 
experience,  honesty,  and  impartiality 
of  experts  are  undoubted,  their  tes- 
timony is  entitled  to  great  weight 
and  consideration,"  is  error.  112/336 
(1)  (37  S.  E.  371).  Error  to  charge 
that  testimony  of  experts  entitled  to 
"great  weight"  and  to  add,  "The 
same  way  with  parties  who  associated 
with  the  defendant,  lived  with  him, 
lived  in  the  same  community,"  etc. 
100/529    (6)    (28   S.    E.   246).     Charge 
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that  expert  testimony  entitled  to 
"great  respect,"  error.  127/56  (56  S. 
E.  116).  Charge  that  weight  and 
consideration  of  expert  evidence 
great,  when  experience,  honesty,  and 
impartiality  of  witness  undoubted,  er- 
ror. 107/675  (4)  (34  S.  E.  361). 
Weight  of  expert  testimony  is  ques- 
tion for  jury.  7  App.  784  (1)  (68  S. 
E.  331);  135/227  (1)  (69  S.  E.  180);  6 
App.  554  (3)  (65  S.  E.  326);  123/138 
(8)  (51  S.  E.  322).    Request  to  charge 


that  jury  may  believe  expert  witness 
in  preference  to  other,  properly  de- 
nied. 123/138  (8)  (51  S.  E.  322). 
Wounds,  physician  presumptively  com- 
petent to  testify  as  expert  with  re- 
gard to  effect  of.  92/16  (3)  (18  S. 
E.  301).  Wound  shown  to  be  in- 
fected and  bullet  metal-jacketed,  ex- 
pert could  testify  that  such  bullet 
would  produce  infection  and  cause  in- 
flammation. 129/770  (4)  (59  S.  E. 
792). 


§  1049.  (§  1023.)  State  of  feeling  and  relationship.  The  state  of 
the  witness's  feelings  to  the  parties,  and  his  relationship,  may  always  be 
proved  for  the  consideration  of  the  jury. 


See  §  5878,  Civil  Code,  and  notes. 

Bad  feeling  being  admitted,  witness  not 
examined  as  to  quarrels  with  defend- 
ant in  order  to  show  feeling;  aliter, 
if  bad  feeling  denied.  129/541  (6) 
(59  S.  E.  255).  Prosecutor's  feelings 
might  bear  on  his  credibility  as  wit- 
ness, but  could  not  otherwise  affect 
question  of  defendant's  guilt.  74/819 
(4).  Unfriendly  feelings  toward  ac- 
cused by  father-in-law  of  prosecu- 
tor, irrelevant,  though  prosecutor  re- 
sided with  his  father-in-law's  family. 
63/675  (2).  Ill-will  may  weaken  evi- 
dence of  witness,  but  it  does  not  per 
se  impeach  him;  jury  are  to  measure 
its  effects.  59/63  (2).  See  Cause, 
Charge,  Denial,  Particulars. 

Bail,  fact  that  prosecutor  is,  for  wit- 
ness, on  an  indictment,  relevant  on 
question  of  credibility  of  witness.  4 
App.  486  (2)   (61  S.  E.  888). 

Cause  of  state  of  witness'  feelings 
toward  a  party  cannot  be  inquired 
into.  9/121  (1);  61/379  (1);  121/580 
(7)  (49  S.  E.  708).  Where  negro 
tried  for  murder  and  State  proved  by 
defendant's  witness  that  no  negro  in 
neighborhood  was  friendly  to  pris- 
oner, and  proof  of  guilt  rested  on 
testimony  of  one  unfriendly  witness, 
court  erred  in  refusing  to  allow  de- 
fendant to  explain  cause  of  his  un- 
popularity.    45/516. 

Charge  that  state  of  feeling  of  witness 
might  be  considered,  failure  to,  in  ab- 
sence of  request,  no  cause  for  new 
trial.  125/295  (1)  (54  S.  E.  180),  740 
(1)   (54  S.  E.  661). 

Denial  by  witness  in  murder  trial  that 


he  was  very  intimate  and  friendly 
with  deceased,  accused  may  prove 
contrary.  103/202,  206  (29  S.  E.  767). 
When  State's  witness  denies  ill-feel- 
ing toward  accused,  latter  may  in- 
terrogate him  as  to  a  previous  diffi- 
culty between  them.  12  App.  13  (2) 
(76  S.  E.  647);  and  see  129/541  (6) 
(59  S.  E.  255). 

Detective  being  principal  witness, 
charge  that  while  jury  may  consider 
manner  of  testifying  and  interest  or 
want  of  interest,  yet  it  is  entirely 
legitimate  to  employ  detectives,  not 
error.  9  App.  500  (1)  (71  S.  E.  766). 
See  Police. 

Disparaging  remarks  about  defendant 
as  to  matters  not  connected  with 
case,  cannot  be  shown  by  State  to 
have  been  made  by  witness  testify- 
ing for  defendant.  9  App.  599  (3) 
(71  S.  E.  1021). 

Ill-will:    See  Bad  feeling. 

Jointly  indicted,  where  three  persons 
were,  and  one  was  on  trial,  State 
could  show  on  cross-examination  of 
defendant's  witness  that  he  was 
friendly  to  the  other  two  and  had 
aided  defense.  90/472  (10)  (16  S.  E. 
102). 

New  trial,  not  ground  for,  in  view  of 
other  evidence,  that  judge  refused  to 
allow  witness  to  testify  that  prosecu- 
tor, who  was  witness  for  State,  had 
previously  said:  "He  stated  to  me 
he  wanted  to  hang  him  (meaning  d.- 
fendant)  as  high  as  a  telegraph  post." 
137/382  (5)   (73  S.  E.  499). 

Paramour  of  accused,  witness  allowed 
to  state  that  she  was,  for  the  purpose 
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of  showing  her  state  of  feeling. 
119/572  (3)  (46  S.  E.  833);  and  see 
126/113    (14)    (54   S.   E.  820). 

Particulars  of  difficulty  inadmissible, 
but  accused  may  show  that  State's 
witness  entertained  feelings  of  ill-will 
toward  him.  121/580  (7)  (50  S.  E. 
374);  9/121;  61/379;  12  App.  13  (2) 
(76   S.    E.   647). 

Pecuniary  interest,  evidence  to  show 
that  prosecutor  has,  in  conviction,  ad- 
missible; exclusion  of  such  evidence 
in  close  case  warrants  reversal.  8 
App.  672  (1,  2)  (70  S.  E.  36).  See 
Reward. 

Police,  agent  of,  in  detecting  crime,  not 
disqualified  as  witness,  but  judge 
may  charge  that  jury  may  consider 
his  interest  in  determining  credibility. 
5  App.  605  (3)  (63  S.  E.  606).  See 
Detective. 

Relationship  considered  in  estimating 
credit  to  be  given  witness.  78/91 
(2-b).  Defendant's  witness  may  be 
cross-examined  as  to  relationship  to 
defendant  to  show  bias  or  prejudice 
or  probability  that  evidence  given 
under  duress  or  fear.  9  App.  301 
(70  S.  E.  1127).  In  trial  for  train 
wrecking,  injury  to  railroad  property 
by     relatives     of    witness,    relevant 


102/660  (9)  (29  S.  E.  477).  Compe- 
tent for  accused  to  show  prosecu- 
tor's relation  to  accused,  and  where 
prosecutor  testified  that  he  was  on 
friendly  terms  with  accused,  the  ex- 
clusion of  the  latter's  contradictory 
evidence  required  new  trial.  118/798 
(45  S.  E.  606).  Jury  may  consider 
kinship  of  witness  to  accused  in  pass- 
ing on  credibility  of  witness.  113/726 
(2)   (39  S.  E.  332). 

Reward  for  accused  may  affect  credi- 
bility of  witness  who  assisted  in  ef- 
fecting arrest.  97/76  (10)  (25  S.  E. 
252).  Fact  that  witness  is  to  receive 
reward  in  event  of  defendant's  con- 
viction, may  effect  his  credibility,  but 
does  not  render  him  incompetent.  7 
App.  27  (3)  (66  S.  E.  24),  687  (3-a) 
(67  S.  E.  846),  692  (2)  (67  S.  E.  893). 
See  Pecuniary  interest. 

Suborn  another  witness,  that  witness 
made  effort  to,  may  be  shown  to  il- 
lustrate his  interest.  11  App.  251  (3) 
(75  S.  E.  437). 

Wife  of  deceased,  visit  of,  without 
knowledge  of  accused,  to  office  of  de- 
fendant's counsel,  not  admissible  to 
show  sympathy  with  defendant. 
129/541    (1)    (59   S.   E.   255). 


ARTICLE  22. 

Impeachment  of  Witnesses. 

§  1050.  (§  1024.)  Impeaching  one's  own  witness.  A  party  may  not 
impeach  a  witness  voluntarily  called  by  hkn,  except  where  he  can  show  to 
the  court  that  he  has  been  entrapped  by  the  witness  by  a  previous  contra- 
dictory statement. 


See  §  587.9,  Civil  Code,  and  notes. 

Charge  here  held  not  to  cure  error  in 
allowing  solicitor  general  to  question 
witness  as  to  alleged  contradictory 
statements.  138/265  (3)  (75  S.  E. 
139). 

Court,  rule  of  this  section  is  to  be  dealt 
with  by,  and  not  by  jury.  79/605  (3) 
(4  S.  E.  560). 

Deceived,  party  must  be,  before  he  can 
discredit  own  witness;  not  sufficient 
that  witness  shall  have  made  contra- 
dictory   statements.      53/253,    254    (1). 

Disproving   facts:     Party   may   contra- 


dict own  witness  by  proving  facts  to 
be  otherwise  than  as  witness  has 
stated  them,  though  he  cannot  di- 
rectly impeach  such  witness.  59/63 
(3);  79/605  (3)  (4  S.  E.  560);  6  App. 
336  (2)   (64  S.  E.  1101). 

Prejudicial  to  party  calling  witness, 
where  testimony  is  not,  rule  does  not 
apply.  131/48  (3)  (61  S.  E.  994); 
138/265  (3)  (75  S.  E.  139);  106/391 
(33  S.  E.  639). 

State,  rule  of  this  section  applies  to. 
86/754  (1)  (13  S.  E.  87). 
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§  1051.  (§  1025.)    Impeached  by  disproving  facts  testified  to. 

witness  may  be  impeached  by  disproving  the  facts  testified  to  by  him. 


See  §  5880,  Civil  Code,  and  notes. 

Character  of  witness  introduced  on  di- 
rect examination  impeached^  compe- 
tent to  introduce  testimony  showing 
that  facts  testified  to  by  discredited 
witness  are  true.  16/200  (4);  69/68 
(3).  Witness  impeached  by  disprov- 
ing facts  testified  to,  not  sustained  by 
proof  of  general  good  character. 
100/78   (1)    (27  S.   E.   669). 

Charge  on  general  subject  of  impeach- 
ment not  erroneously  given,  where 
witness  for  accused  testified  directly 
to  a  contrary  state  of  facts  from  that 
testified  to  by  witness  for  the  State. 
11  App.  801  (1)  (76  S.  E.  159).  Where 
there  is  no  attempt  to  impeach  any  wit- 
ness by  proof  of  general  bad  char- 
acter, but  there  is  evidence  tending 
to  impeach  a  witness  by  proof  of 
previous  contradictory  statements, 
and  there  is  a  conflict  in  the 
testimony  of  some  witnesses,  a 
charge  on  „  impeachment  by  proof 
of  contradictory  statements  is  not 
erroneous  because  not  in  terms 
instructing  that  one  mode  of  im- 
peachment is  by  disproving  facts  tes- 
tified, where  the  court  properly  in- 
structs upon  rules  respecting  weight 


and  credit  to  be  given  a  witness  in 
the  event  of  conflicts  in  testimony. 
137/398  (5)  (73  S.  E.  368).  See  Tes- 
timony. 

Diagram  of  locality,  drawn  in  accord- 
ance with  testimony  of  witness,  sub- 
mitted to  jury  without  being  first  ex* 
hibited  to  witness  whose  evidence  it 
contradicts.     9/121   (2). 

Experiments  by  other  witness  on  other 
nights  inadmissible  to  impeach  wit- 
nesses who  testified  what  they  saw  at 
night  by  starlight  and  lamps  on  sur- 
rounding buildings.     1/213  (4). 

Joint  indictment  for  gaming,  State's 
witness,  on  trial  of  one,  testifying 
that  he  saw  defendants  at  a  place 
gambling,  competent  for  defendant  to 
show  that  one  of  such  codefendants 
was  at  another  place.  111/840  (36  S. 
E.  201). 

Jury  may  believe  witness  sought  to  be 
impeached.    7  App.  785  (68  S.  E.  336). 

Testimony,  charge  that  witness  may  be 
impeached  by  disproving,  is  not  er- 
roneous in  using  word  "testimony" 
rather  than  "facts;"  "testimony"  sig- 
nifies statement  of  facts.  5  App.  605 
(2)    (63  S.  E.  606). 


§  1052.  (§  1026.)  By  contradictory  statements.  A  witness  may  be 
impeached  by  contradictory  statements  previously  made  by  him  as  to  matters 
relevant  to  his  testimony  and  to  the  case.  Before  contradictory  statements 
can  be  proved  against  him  (unless  they  are  written  statements,  made  under 
oath,  in  connection  with  some  judicial  proceedings),  his  mind  should  be  called 
with  as  much  certainty  as  possible  to  the  time,  place,  person,  and  circum- 
stances attending  the  former  statement;  and  if  in  writing,  the  same  should 
be  shown  to  him,  or  read  in  his  hearing,  if  in  existence ;  and  to  lay  this  founda- 
tion, he  may  be  recalled  at  any  time.  When  thus  impeached,  he  may  be  sus- 
tained by  proof  of  general  good  character,  the  effect  of  the  evidence  to  be 
determined  by  the  jury. 


See  §  5881,  Civil  Code,  and  notes. 
Cited.      115/206,    208    (41    S.    E.    696); 

117/254  (4)    (43  S.  E.  853). 
Stated.     124/95  (1)   (52  S.  E.  150);  11 

App.  148  (74  S.  E.  846). 
Admission  of  State's  witness,  who  tes- 
tified   that    accused    did    killing,    that 
she    herself    did    killing,    admissible 


only     to     impeach    witness.      126/112 

(13)   (54  S.  E.  820). 
Affidavit  made  by  witness  prior  to  trial 

contradictory  of  her  evidence  at  the 

trial  may  be  introduced   in   evidence. 

139/92   (2)    (76  S.   E.  860). 
Character:       Proof     of      contradictory 

statements  may  be  rebutted  by  proof 
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of  general  good  character  for  truth 
and  standing  in  society.  72/441  (4); 
10  App.  35  (1)  (72  S.  E.  544).  Charge 
should  not  be  given  on  sustaining  by 
proof  of  good  character  when  there 
is  no  testimony  on  which  to  base  it. 
93/160  (20  S.  E.  39);  118/329  (1)  (45 
S.  E.  413).  Evidence  of  female,  to 
whom  profane  language  alleged  to 
have  been  used,  that  soon  after  al- 
leged profanity  she  testified  to  de- 
fendant's good  character  and  friend- 
ship for  her,  admissible.  7  App.  559 
(1)  (67  S.  E.  218).  Charge  of  section 
given,  part  as  to  good  character  in- 
applicable, where  no  evidence  of  good 
character.  136/799  (3)  (72  S.  E.  246). 
When  the  only  testimony  tending  to 
sustain  witness,  is  to  the  effect  that 
the  witnesses  "have  not  heard  any- 
thing against  him,"  and  it  appears, 
from  the  testimony,  that  they  have 
only  known  him  for  one  month,  the 
evidence  does  not  authorize  an  in- 
struction that  such  witness  may  be 
sustained  by  proof  of  general  good 
character.  12  App.  217  (2)  (77  S. 
E.  9). 
Charge  that  affidavit  made  by  witness 
prior  to  trial,  contradictory  of  her  evi- 
dence at  the  trial,  should  not  be  con- 
sidered as  evidence  of  any  statement 
which  it  contained,  but  only  as  im- 
peaching evidence,  was  properly 
given.  139/92  (2)  (76  S.  E.  860). 
Where  there  is  no  attempt  to  impeach 
any  witness  by  proof  of  general  bad 
character,  but  there  is  evidence  tend- 
ing to  impeach  a  witness  by  proof  of 
previous  contradictory  statements,  and 
there  is  a  conflict  in  the  testimony  of 
some  witnesses,  a  charge  on  impeach- 
ment by  proof  of  contradictory  state- 
ments is  not  erroneous  because  not 
in  terms  instructing  that  one  mode  of 
impeachment  is  by  disproving  facts 
testified,  where  the  court  properly  in- 
structs upon  rules  respecting  weight 
and  credit  to  be  given  a  witness  in 
the  event  df  conflicts  in  testimony. 
137/398  (5)  (73  S.  E.  368).  Charge 
failing  to  instruct  jury  that  effect  of 
contradictory  statements  was  simply 
to  discredit  witness  and  not  to  es- 
tablish the  facts  detailed  in  such 
statements,  not  require  new  trial  in 
absence  of  request  so  to  charge. 
127/350    (4)    (56   S.    E.   444).      Charge 


that  if  jury  believe  that  witness  made 
previous  statements  contradictory  to 
testimony,  his  evidence  should  be  dis- 
regarded unless  corroborated,  error. 
136/95  (3)  (70  S.  E.  883).  Charge 
that  i£  jury  believe  witness  has  been 
impeached,  his  evidence  must  be  dis- 
carded, but  that  his  credibility  and 
that  of  witnesses  brought  to  impeach 
him  is  for  jury;  and  further,  that  jury- 
not  authorized  to  believe  witness  im- 
peached on  material  point,  unless 
they  find  he  has  been  corroborated, 
not  erroneous.  101/9,  19  (29  S.  E. 
309);  137/71,  73  (72  S.  E.  908). 
Charge  on  effect  of  impeaching  testi- 
mony under  this  section,  not  errone- 
ous because  failing  to  state  in  im- 
mediate connection  that  the  previous 
statements  must  relate  to  material 
matter  and  attention  of  witness  must 
have  been  called  to  time  and  place  of 
making  them.  135/622  (10)  (70  S. 
E.  237).  Where  there  exists  a  differ- 
ence between  opposing  counsel  as 
to  whether  there  is  a  discrepancy  be- 
tween the  testimony  of  a  witness  and 
previous  statement  alleged  to  be  con- 
tradictory of  the  testimony,  it  is  not 
error  for  the  court  to  allude  to  the 
particular  witness  in  stating  the  con- 
tentions of  counsel,  and  instructing 
the  jury  that  they  must  decide  the 
controversy  between  counsel  from 
the  evidence  in  the  case.  137/398  (6) 
(73  S.  E.  368).  While  exception  to 
charge  that  it  instructed  jury  that 
although  they  might  find  that  a  wit- 
ness had  been  successfully  impeached, 
still  the  jury  had  a  right,  after  so 
finding,  to  believe  such  witness  in 
preference  to  witness  by  whom  such 
impeachment  was  made,  was  well 
taken,  it  was  not  harmful  to  accused, 
for  the  reason  that  the  only  witness 
sought  to  be  impeached  was  one  who 
testified  in  his  behalf.  137/86,  88 
(7)  (72  S.  E.  949).  Failure  to  charge 
on  contradictory  evidence,  in  ab- 
sence of  request,  not  cause  for  new 
trial.  129/731  (3)  (59  S.  E.  782).  See 
Character,  Definition,  Foundation,  Ir- 
relevant matters. 
Commitment  trial,  what  witnesses  tes- 
tified on,  may  be  proved  to  impeach 
them  as  well  by  one  who  heard  it  as 
by  notes  taken  by  court.  76/623  (2) 
and  cit.     See   Foundation. 
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Consistent  statements:    See  Sustain. 

Coroner's  inquest,  stenographic  notes 
of  testimony  taken  at,  which  have 
been  written  out  and  proved,  held 
admissible  to  contradict.  64/375  (5). 
Prisoner's  false  account  at  coroner's 
inquest  may  be  considered  as  circum- 
stance against  him.     60/258   (6). 

Definition  of  perjury,  may  be  read  to 
jury  in  charge,  where  witness  im- 
peached on  account  of  perjury. 
102/660   (4)    (29  S.  E.  477). 

Denial,  absolute,  of  contradictory  state- 
ments, not  necessary  before  witness 
can  be  impeached;  sufficient,  if  de- 
nial to  best  of  recollection  only. 
1/213  (3). 

Different  purpose,  testimony  of  contra- 
dictory statements  offered  for  im- 
peachment cannot  be  used  for.  79/87 
(1),  91  (3  S.  E.  403).  Confession  of 
another  crime  admitted  for  impeach- 
ment, has  no  weight  for  other  pur- 
pose.    102/387  (3),  394  (30  S.  E.  845). 

Dying  declarations,  impeachment  of: 
See  §  1026,  catchword  Impeach. 

Entire  conversation,  from  which  con- 
tradictory statements  taken,  admissi- 
ble for  purpose  of  sustaining  witness. 
131/761  (3)   (63  S.  E.  294). 

Explanation:  Affidavit  used  to  contra- 
dict may  be  explained  and  witness 
may  be  recalled  for  that  purpose;  if 
untrue  and  made  without  knowing  its 
contents,  witness  is  unworthy  of 
credit,  but  otherwise  if  draftsman  was 
at  fault.     20/156  (12,  13). 

Fear,  witness  may  show  he  was  acting 
under,  when  contradictory  statements 
made.  43/484  (2);  69/11  (20-b,  28). 
Falsity  of  former  testimony  may  be 
accounted  for  to  jury  by  showing 
fear  of  conviction  for  crime  though 
this  be  no  excuse  for  the  perjury. 
1S4/821  (1)  (53  S.  E.  91).  Charge 
here  as  to  right  of  jury  to  consider 
fear  of  bodily  harm  by  witness  in 
passing  upon  effect  of  false  testimony 
by  him  on  previous  trial,  held  proper. 
104/521  (1)    (30  S.  E.  808). 

Former  testimony:  Not  competent  to 
ask  witness  on  cross-examination 
whether  he  had  undertaken  to  testify 
differently  at  a  former  trial  of  a  dif- 
ferent defendant.  138/817  (1)  (76  S. 
E.  351).  All  of  testimony  on  former 
trial  may  be  brought  out  to  show 
that,  taken  as  a  whole,  it  is  consistent 


with  testimony  on  second  trial. 
97/792  (3)  (25  S.  E.  676).  Where 
attorney  for  defendant  asks  whether 
previous  testimony  in  same  case 
same  as  that  given  on  trial,  and  court 
excludes  question,  attorney  failing  to 
state  answer  expected  and  bill  of  ex- 
ceptions not  indicating  how  accused 
was  injured,  assignment  of  error  not 
considered.  118/1  (5)  (43  S.  E.  852). 
See  Foundation. 
Foundation  not  having  been  laid,  evi- 
dence to  show  contradictory  state- 
ments properly  rejected.  77/74 
107/675  (2)  (34  S.  E.  361);  115/206,  208 
(41  S.  E.  696).  Even  if  competent  to 
prove  statement  by  party  who  was 
shot,  and  was  sworn  as  witness  for 
the  State,  that  he  did  not  wish  de- 
fendant hurt  for  his  act,  for  purpose 
of  impeachment  it  was  not  admissi- 
ble here,  as  necessary  foundation  was 
not  laid.  137/82  (3)  (72  S.  E.  926). 
Foundation  insufficient  where  witness 
asked  simply  with  whom  he  had  con- 
versed relative  to  case  and  what  he 
said  in  such  conversations.  33/24  (3), 
29.  Where  court  did  not  distinctly 
remember  answer  of  witness  sought 
to  be  impeached,  it  would  have  been 
better  to  recall  witness,  if  accessible, 
than  to  refer  to  jury  question  whether 
foundation  had  been  laid.  23/576,  580 
(2).  Sworn  written  statements  need 
not  be  exhibited  to  witness  in  laying 
foundation.  33/303,  304.  Interference 
of  court  with  asking  of  question  as  to 
former  testimony,  held  proper  here, 
foundation  not  having  been  laid. 
118/1,  4  (43  S.  E.  852).  Testimony  of 
witness  at  former  trial  may  be  intro- 
duced if  foundation  laid  by  reading 
from  record  and  giving  witness  op- 
portunity to  explain.  110/150  (9)  (35 
S.  E.  161).  Irregularity  in  calling 
name  of  person  to  whom  previous 
contradictory  statement  made,  not 
ground  for  exclusion  of  his  evidence, 
where  circumstances  showed  knowl- 
edge by  witness  sought  to  be  im- 
peached of  identity  of  person  to 
whom  alleged  statement  made. 
135/622  (5)  (70  S.  E.  237).  Assign- 
ment of  error  that  court  erred  in  ad- 
mitting evidence  as  to  contradictory 
statements  without  requiring  suffi- 
cient preliminary  foundation,  incom- 
plete where  it  is  not  shown  what  pre- 
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liminary  proof  was  had.  8  App.  478 
(4)  (69  S.  E.  915).  Preliminaries  to 
introducing  contradictory  statements 
being  matters  exclusively  for  court, 
charge  thereon  not  correct  practice, 
but  not  cause  for  new  trial.  95/468 
(2)  (22  S.  E.  298).  Foundation  must 
be  laid  before  admission  of  testimony 
of  witness  at  commitment  trial. 
107/675,  678  (34  S.  E.  361).  See  Writ- 
ing. 

Irrelevant  matters:  Contradictory  state- 
ments as  to  matters  which  are 
not  relevant  to  his  testimony  and  to 
case,  are  inadmissible  to  discredit 
witness.  43/368  (2);  87/516  (5)  (13 
S.  E.  523);  90/472  (9)  (16  S.  E.  102). 
If  witness'  former  testimony  was  in- 
admissible, it  cannot  be  used  to  im- 
peach him.  11/616  (8);  and  see 
44/209  (2).  Request  to  charge  that 
witness  may  be  impeached  "by  proof 
of  contradictory  statement"  not  er- 
roneously refused,  when  failing  to 
set  forth  that  statements  must  relate 
"to  matters  relevant  to  his  testimony 
and  to  the  case."  120/496  (3)  (48  S. 
E.  496).  Some  contradictions  being 
material  and  others  immaterial,  judge 
should  not  charge  that  jury  not  au- 
thorized to  consider  latter;  he  may 
charge  that  for  these  alone,  witness 
should  not  be  discredited.  95/468, 
469  (3)  (22  S.  E.  298).  See  Prosecu- 
trix. 

Jury,  question  for,  whether  impeach- 
ment is  successful.  104/521  (2)  (30 
S.  E.  808);  69/11,  14  (28).  Jury  may 
believe  testimony  of  only  witness  for 
State  to  main  fact  though  impeached 
by  prior  contradictory  statements. 
10  App.  35  (2)  (72  S.  E.  544),  50  (2) 
(72  S.  E.  537),  469  (3)   (73  S.  E.  623). 

Offer  to  witness  of  a  sum  of  money  to 
produce  evidence  to  convict  accused, 
city  marshal  cannot  testify  that  he 
never  made,  to  sustain  witness  im- 
peached by  proving  that  he  had 
stated  he  was  made  such  offer,  he 
having  denied  making  such  statement. 
12  App.  240  (76  S.  E.   1077). 

Opinion  of  witness  previously  stated 
contradictory  to  conclusion  to  which 
his  testimony  leads,  competent  to  im- 
peach.    4  App.  486  (1)   (61  S.  E.  888). 

Own  witness,  impeachment  of:     See  § 

§  1053.  (§  1027.)  By  proof  of  general  bad  character.     A  witness 
may  be  impeached  by  evidence  as  to  his  general  bad  character.    The  impeach- 


1050  and  notes. 

Prosecutrix  examined  as  witness  by  de- 
fendant charged  with  beating  her, 
may  be  impeached  by  showing  mak- 
ing of  contradictory  statements. 
75/577  (2).  On  charge  of  bastardy, 
whether  prosecutrix  testified  before 
justice  of  peace  that  child  was  be- 
gotten by  defendant  in  commission  of 
rape,  immaterial,  and  not  basis  for 
impeachment.  9  App.  219  (l)  (70  S. 
E.  986). 

Recalled,  witness  may  be,  whose  evi- 
dence is  impeached  by  testimony  in 
contradiction  of  -  his  statement,  and 
leading  questions,  affirmatory  of  what 
he  has  already  testified,  may  be  asked 
him.     22/499  (2). 

Recollection  of  previous  contradictory 
statements,  though  witness  testifies 
that  he  has  not,  proof  of  such  state- 
ments is  admissible.  136/95  (2)  (70 
S.  E.  883).     See  Denial. 

Statement  of  prisoner,  contradiction 
of:  See  §  1036,  catchword  Contra- 
dict 

Sustain:  Witness  impeached  under 
this  section  may  not  be  sustained  by 
proof  that  he  made  elsewhere  other 
statements  consistent  with  his  testi- 
mony on  stand.  124/653  (1)  (53  S. 
E.  104).  Consistent  statements  held 
admissible  to  support  witness  sought 
to  be  impeached  by  proof  of  contra- 
dictory statements.  20/156  (12).  But 
this  is  no  longer  the  rule.  52/411  (7) ; 
83/521,  531  (10  S.  E.  437);  93/450  (3) 
(21  S.  E.  97);  95/468  (1)  (22  S.  E. 
298);  7  App.  253  (3)  (66  S.  E.  556); 
114/48  (3)  (39  S.  E.  928);  11  App.  52 
(6)   (74  S.  E.  702).     See  Character. 

Wife  testifying  by  consent  in  behalf  of 
husband  and  others  jointly  on  trial 
may  be  impeached  by  proof  of  con- 
tradictory statements  though  such 
statements  tend  to  show  guilt  on  part 
of  husband.    97/814  (2)  (25  S.  E.  908). 

Writing:  Written  statement  by  wit- 
ness, contradicting  his  testimony,  not 
proved  against  him,  without  showing 
it  to  him  or  reading  it  in  his  hearing, 
if  in  existence,  unless  it  was  made 
under  oath  in  connection  with  judi- 
cial proceeding.  124/424  (7)  (52  S. 
E.  910). 
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ing  witness  should  be  first  asked  as  to  his  knowledge  of  the  general  character 
of  the  witness,  and  next  as  to  what  that  character  is,  and  lastly  he  may  be 
asked  if,  from  that  character,  he  would  believe  him  on  his  oath.  The  witness 
may  be  sustained  by  similar  proof  of  character.  But  the  particular  transac- 
tions, or  the  opinions  of  single  individuals,  can  not  be  inquired  of  on  either 
side,  except  upon  cross-examination  in  seeking  for  the  extent  and  foundation 
of  the  witness's  knowledge. 


See  notes  to  §  1019. 

See  §  5882,  Civil  Code,  and  notes. 

Arrest  of  witness  may  not  be  shown  to 
discredit  him.  138/265  (1)  (75  S.  E. 
139). 

Bigamy,  proof  of,  by  parol,  not  admissi- 
ble to  impeach.  125/742  (6)  (54  S.  E. 
724). 

Blackmail,  attempt  to,  on  part  of  de- 
fendant and  one  of  his  witnesses,  can- 
not be  shown,  by  letters  and  a  con- 
versation had  before  crime  for  which 
defendant  was  being  tried,  to  impeach 
such  witness,  she  not  having  been 
questioned  as  to  these  matters  when 
under  examination,  so  as  to  lay  foun- 
dation for  contradicting  her.  81/144 
(2)   (7  S.  E.  144).  • 

Charge  should  not  be  given  on  sustain- 
ing by  proof  of  good  character  when 
there  is  no  testimony  on  which  to 
base  it  93/160  (20  S.  E.  39).  Where 
there  is  no  attempt  to  impeach  any 
witness  by  proof  of  general  bad  char- 
acter, but  there  is  evidence  tending 
to  impeach  a  witness  by  proof, of  pre- 
vious contradictory  statements,  and 
there  is  a  conflict  in  the  testimony  of 
some  witnesses,  a  charge  on  impeach- 
ment by  proof  of  contradictory  state- 
ments is  not  erroneous  because  not  in 
terms  instructing  that  one  mode  of 
impeachment  is  by  disproving  facts 
testified,  where  the  court  properly  in- 
structs upon  rules  respecting  weight 
and  credit  to  be  given  a  witness  in 
the  event  of  conflicts  in  testimony. 
137/398  (5)  (73  S.  E.  368).  In  ab- 
sence of  evidence  touching  general 
character,  charge  on  impeachment 
under  this  section,  irrelevant.  63/171 
(23).     See  Chastity,  Sustain. 

Chastity:  On  trial  for  seduction,  woman 
seduced  having  testified,  and  her  chas- 
tity and  credibilty  questioned,  not  er- 
ror to  charge  as  to  impeachment  and 
support  of  witness  by  character  evi- 
dence. 91/254  (3)  (18  S.  E.  140).  In 
trial  for  rape  previous  unchaste  char- 


acter of  woman  admissible  as  bearing 
on  both  her  credibility  as  witness  and 
question  of  consent.  114/518  (40  S.  E. 
731);  119/746  (1)  (47  S.  E.  370). 
Woman's  reputation  for  lewdness  may 
be  offered  to  discredit  her  testimony; 
but  jury  may  believe  her  truthful, 
though  not  virtuous.  4  App.  832  (2) 
(62  S.  E.  567).  Where  testimony  of 
woman  alleged  to  have  been  seduced 
disclosed  that  she  had  led  a  life  of 
great  moral  turpitude,  this  was  ground 
for  disbelieving  her  and  court  should 
have  so  charged,  on  request.  48/193 
(6).    See  Particular  acts,  Prostitute. 

Conviction  of  witness  for  larceny,  rec- 
ord of,  admissible  to  impeach  him. 
94/85  (1),  86  (21  S.  E.  124)  and  cita- 
tions. Proof  that  witness  convicted 
of  unlawful  sale  of  liquor,  no  ground 
for  impeachment.  4  App.  325  (2)  (61 
S.  E.  409).  Conviction  of  witness  for 
misdemeanor  not  proof  of  bad  char- 
acter unless  it  appears  that  offense  in- 
volves moral  turpitude.  118/1  (3)  (43 
S.  E.  852).  Conviction  of  crime  in- 
volving moral  turpitude  may  be  con- 
sidered in  determining  credibility. 
122/571   (2)    (50  S.   E.  369). 

Disproving  facts  testified  to,  witness  im- 
peached by,  not  sustained  by  proof  of 
general  good  character.  100/78  (1) 
(27  S.  E.  669). 

Dying  declarations,  impeachment  of: 
See  §  1026,  catchword  Impeach. 

Embezzlement,  indictment  charging, 
not  admissible  to  im- 
136/692  (1)    (71  S.  E. 


without  more, 
peach  witness. 
1075). 
Explanation     of 


meaning  of  "general 
character"  to  witness,  held  not  error 
to  refuse  to  allow  counsel  to  make, 
explanation  proposed  to  be  made  not 
appearing.     81/768   (3)    (7  S.   E.  642). 

Gambler,  proof  that  one  is,  not  admissi- 
ble to  impeach  his  testimony.    22/40. 

Good  character,  evidence  of:  See  Sus- 
tain. 

Immorality,  witness  not  impeached  by 
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proof  of,  but  may  be  discredited,  in 
jury's  discretion,  where  his  own  testi- 
mony shows  such  immorality.  112/43 
(3)  (37  S.  E.  126).  See  Chastity. 
Indictment  of  witness  for  offense  in- 
volving moral  turpitude,  without 
more,  may  not  be  shown  to  discredit 
him.     136/692  (71  S.  E.  1075);  138/265 

(1)  (75  S.  E.  139).  Pendency  of  in- 
dictment against  witness  may  not  be 
testified  to  by  him,  indictment  being 
best  evidence.  104/521  (4)  (30  S.  E. 
808).    See  Jointly  indicted. 

Intoxicating  liquor,  proof  that  witness 
convicted  of  unlawful  sale  of,  no 
ground  for  impeachment.     4  App.  325 

(2)  (61   S.   E.  409). 

Jointly  indicted,  where  several  persons 
were,  and  upon  the  trial  of  one  of 
them,  another  was  examined  as  a  wit- 
ness for  him,  it  was  admissible  for 
the  attorney  for  the  State  to  lay  the 
foundation  for  impeaching  such  wit- 
ness by  inquiring  as  to  the  making  of 
statements  contradictory  to  his  testi- 
mony, such  evidence  being  introduced 
and  used  solely  for  the  purpose  of 
impeaching  the  witness.  79/87  (1)  (3 
S.  E.  403).    See  Record. 

Jointly  tried,  where  two  were,  with  right 
to  testify  for  each  other,  each  could 
be  impeached  as  witness  for  the 
other,  and  plea  of  guilty  by  one  on 
indictment  for  larceny  admissible  to 
impeach  him,  but  not  to  prove  guilt  in 
case  on  trial.  71/864  (2);  and  see 
94/85  (1),  86  (21  S.  E.  124). 

Jury,  question  for,  as  to  how  far  im- 
peachment is  successful.  64/344  (3), 
345. 

Knowledge  of  general  character  suffi- 
cient to  qualify  witnesses  to  swear 
they  would  believe  another  witness  on 
oath,  where  they  say  they  have  known 
him  for  long  time  and  never  heard  ill 
of  him.  89/761  (1)  (15  S.  E.  695).  Let- 
ter read  by  witness  did  not  furnish 
sufficient  knowledge  of  character. 
75/843  (4).  Where  witness  said  she 
knew  general  character  of  another,  of 
her  own  knowledge,  from  having  lived 
long  time  in  same  city  and  having 
known  such  other  intimately,  not  er- 
ror to  refuse  to  reject  her  testimony 
because  she  also  said  she  was  not  tes- 
tifying from  what  people  said,  but 
from  her  individual  knowledge  of  such 
character.     81/768    (4)    (7  S.   E.   642). 


General  character  of  witness  sought 
to  be  impeached,  unknown  to  witness 
testifying,  testimony  properly  rejected. 
121/348,  353  (4)  (49  S.  E.  303).  Good 
character  of  defendant  for  peaceable- 
ness  testified  to  by  witness,  he  may  be 
asked  on  cross-examination  if  he  has 
never  heard  of  defendant's  shooting 
any  one  before.  87/173  (4)  (13  S.  E. 
247).  Regular  mode  of  examining 
into  general  character,  is  to  inquire  of 
witnesses  whether  they  have  the  means 
of  knowing  the  former  witness*  gen- 
eral character,  and  whether,  from  such 
knowledge,  they  would  believe  him  on 
his  oath.  18/17  (2).  Question,  "Do 
you  know  general  character  of  A.  for 
truth  in  county  of  R.?"  held  proper 
after  preliminary  proof  that  witnesses 
had  known  A.  in  that  county,  that  he 
was  generally  known,  and  had  general 
reputation  there.     12/591   (2). 

Lewdness:     See  Chastity,  Prostitute. 

Misdemeanor,  conviction  of  witness  for, 
no  proof  of  bad  character  unless  it 
appears  that  offense  involves  moral 
turpitude.    118/1  (3)  (43  S.  E.  852). 

Moral  turpitude,  crime  must  involve,  to 
be  basis  for  impeachment.  4  App. 
325  (2)  (61  S.  E.  409);  118/1  (3)  (43  S. 
E.  852).  Conviction  of  crime  involv- 
ing moral  turpitude  may  be  considered 
in  determining  credibility.  122/571 
(2)  (50  S.  E.  369). 

Other  State,  though  there  is  no  evidence 
as  to  character  of  witness  in,  to  which 
he  removed,  past  bad  character 
formed  in  Georgia,  7  or  8  years  be- 
fore trial,  may  be  shown  to  impeach 
him.     82/231  (8  S.  E.  875). 

Particular  acts  cannot  be  inquired  into, 
except  in  cross-examinations;  error  to 
allow  witness  to  be  asked  over  objec- 
tion, "if  he  had  ever  bought  any 
spurious  money."  126/537  (3)  (55  S. 
E.  178);  and  see  118/1,  3  (43  S.  E. 
853).  Female  witness  not  impeached 
by  proof  of  specific  acts  of  illicit  in- 
tercourse. 9  App.  818  (2)  (72  S.  E. 
304);  119/746  (1)  (47  S.  E.  370).  Wit- 
ness not  impeached  by  specific  acts 
of  adultery.     61/305  (2). 

Plea  of  guilty  to  criminal  offense,  not 
competent  to  prove  by  witness  that  he 
had  entered,  for  purpose  of  impeach- 
ing him;  record  of  plea  was  best  evi- 
dence.    48/116  (3). 

Prostitute,     on     indictment     for     rape, 
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woman  may  be  impeached  by  showing 
her  to  be.  3/417  (3);  and  see  24/461; 
30/888   (2). 

Record  of  trial  and  conviction  of  wit- 
ness admissible  to  impeach  him. 
94/85  (1),  86  (21  S.  E.  124)  and  cita- 
tions; 4  App.  325  (2)  (61  S.  E.  409). 
Record  of  conviction  of  one  jointly 
indicted  introduced  as  witness  for  ac- 
cused, admissible.  102/661  (8)  (29  S. 
E.  477).  Record  of  plea  of  guilty  be- 
ing best  evidence,  not  competent  to 
prove  by  witness  that  he  had  pleaded 
guilty  to  criminal  offense,  for  purpose 
of  impeaching  him.    48/116  (3). 

Statement  of  prisoner  may  be  consid- 
ered to  discredit  witness,  but  is  not 
impeaching  evidence.  112/48  (1),  49 
(37  S.  E.  172). 

Suborn  another  witness,  that  witness 
made  effort  to,  may  be  shown  to  im- 
peach him.  11  App.  251  (3)  (75  S.  E. 
437). 

Sustain  witness,  another  witness  may 
sustain  witness  by  testifying  that  he 
would  believe  witness  on  oath.    5  App. 


238  (4)  (62  S.  E.  1048).  Sustaining 
witness  testifying  witness  was  of  bad 
character  but  that  he  would  neverthe- 
less believe  him  on  oath,  jury  allowed 
to  consider  testimony  in  determining 
credit  to  be  given  attacked  witness. 
112/407  (4)  (37  S.  E.  747).  Witness 
may  be  sustained  by  evidence  going  to 
his  character  generally,  but  not  by 
evidence  disproving  particular  facts 
brought  out  on  cross-examination  of 
impeaching  witness.  89/167  (5)  (15 
S.  E.  38).  Additional  proof  of  facts 
testified  to  by  witness,  whose  character 
is  attacked,  may  be  introduced  to  sup- 
port him.  16/200  (4);  and  see  69/68 
(3).  Charge  that  witness  impeached 
by  proof  of  general  bad  character,  may 
be  sustained  by  similar  proof  of  char- 
acter, held  not  erroneous.  64/344  (3). 
Woman  seduced,  having  testified  on 
trial  for  seduction,  and  her  chastity 
and  credibility  questioned,  not  error 
to  charge  as  to  impeachment  and  sup- 
port by  character  evidence.  91/254 
(3)   (18  S.  E.  140).     See  Knowledge. 


§  1054.  (§  1028.)  Credibility  of  witnesses.  The  credibility  of  a  wit- 
ness is  a  matter  to  be  determined  by  the  jury  under  proper  instructions  from 
the  court. 

31  Ga.  557. 


See  §  5883,  Civil  Code,  and  notes. 
Stated.    35/75  (4);  72/200  (5);  118/705, 
714  (45  S.  E.  630);  91/87  (1)   (16  S. 
311). 

Attempt  to  impeach  witness  not  invali- 
date verdict  based  on  his  testimony. 
9  App.  203  (70  S.  E.  967). 

Charge  leaving  credibility  of  State's 
witnesses  to  jury  in  connection  with 
defendant's  statement,  not  error. 
48/163.  Charge  here  placed  no  illegal 
limitation  on  right  of  jury  to  disbe- 
lieve any  witness.  48/66  (4).  Fail- 
ure to  charge  as  to  credibility,  in  ab- 
sence of  request,  not  ground  for  new 
trial.  129/731  (3)  (59  S.  E.  782); 
125/48  (53  S.  E.  816);  139/593  (1)  (77 
S.  E.  828);  7  App.  710  (2)  (67  S.  E. 
1048). 

Cross-examination,  where  witness  col- 
lapsed on,  and  examination  could  not 
be  concluded,  not  error  to  allow  jury 
►  to  determine  credit  which  should  be 
given  to  testimony  of  the  witness. 
135/351  (3)   (69  S.  E.  537). 


Innocence,  testimony  of  State's  witness 
showing,  in  contradiction  of  other  wit- 
nesses, jury  not  obliged  to  accept 
testimony  of  -former.  1  App.  289  (1) 
(57  S.  E.  996);  3  App.  598  (2)  (60  S. 
E.  285). 

Judge,  in  passing  on  admissibility  of  ev- 
idence, should  not  pass  on  credibility 
of  witnesses.  80/16  (2)  (5  S.  E.  293). 
Judge  usurping  function  of  jury  as  to 
determining  credibility  of  witnesses, 
ground  for  new  trial.  124/136  (1)  (52 
S.  E.  156).  Where,  prior  to  an  an- 
nouncement of  ready,  by  both  sides, 
the  judge  makes  a  complimentary  re- 
mark as  to  credibility  of  one  of  the 
State's  witnesses,  subsequently  sworn 
as  a  witness  in  the  case,  the  remark 
being  made  in  the  hearing  of  the  jury, 
and  thereafter  the  defendant,  without 
objection,  goes  to  trial  before  the 
jury  and  is  convicted,  it  is  too  late  to 
complain  for  the  first  time,  by  motion 
for  a  new  trial,  that  the  judge  erred  in 
making  the    remark    referred    to.     10 
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App.  147  (1)   (75  S.  E.  266). 

Jury,  credibility  of  witness  is  exclusively 
for,  regardless  of  method  and  num- 
ber of  witnesses  employed  for  im- 
peachment. 7  App.  27  (2)  (66  S.  E. 
24),  785  (68  S.  E.  336);  10  App.  50  (2) 
(72  S.  E.  537),  469  (3)  (73  S.  E.  623). 
See  Waiver. 

Portion  of  witnesses'  testimony  may  be 
believed  though  incredible  as  a  whole. 
9  App.  297  (2)  (70  S.  E.  1125). 

Private  knowledge,  jurors  cannot  act 
upon:  See  §  5932,  Civil  Code,  and 
notes. 

Relationship:     See  §  1049  and  notes. 

Reversed,  verdict  turning  on  credit  to 
be  given  witnesses  will  be,  only  in  ex- 
treme cases.  47/297;  50/249  (1); 
89/445  (15  S.  E.  496);  95/501  (22  S.  E. 


284).  Supreme  Court  not  consider 
credibility  of  witnesses,  but  it  may 
consider  nature  of  testimony,  and 
whether  or  not  incredible  because  pur- 
porting to  prove  facts  impossible  (two 
dissenting).  117/230  (4)  (43  S.  E. 
533).  Impeachment  of  witness  never 
regarded  as  successful  by  reviewing 
court,  where  his  testimony  believed 
by  jury.  9  App.  232  (1)  (70  S.  E. 
990).  Verdict  not  set  aside  by  re- 
viewing court,  because  based  on  evi- 
dence of  witness  who  was  attacked 
for  purpose  of  impeachment.  9  App. 
552   (2)    (71  S.  E.  876). 

State  of  feeling:    See  §  1049  and  notes. 

Waiver  of  jury,  in  case  of,  credibility 
held  to  be  for  county  court  judge  try- 
ing case.     11  App.  268  (75  S.  E.  9). 


General  Note  on  Impeachment  of  Witnesses. 


See  general  note  following  §  5884, 
Civil  Code. 
Charge  on  impeachment  not  required, 
in  absence  of  timely  written  request. 
114/30  (3)  (39  S.  E.  927),  258  (1)  (40 
S.  E.  252),  445  (1)  (40  S.  E.  253); 
115/587  (3)  (41  S.  E.  995);  120/496  (1) 
(48  S.  E.  142);  121/189  (48  S.  E.  967), 
358  (49  S.  E.  290);  123/569  (3)  (51  S. 
E.  627);  125/46  (1)  (53  S.  E.  816),  48/ 
49  (5)  (53  S.  E.  583);  127/710  (3)  (57 
S.  E.  66);  129/92  (7)  (58  S.  E.  702), 
731  (59  S.  E.  782);  132/357  (2)  (64 
S.  E.  272);  135/278  (6)  (69  S.  E.  184), 
685  (5)  (70  S.  E.  245)*  137/459  (73  S. 
E.  375),  784  (74  S.  E.  536);  138/370 
(75  S.  E.  253),  814  (76  S.  E.  379); 
139/591  (1)  (77  S.  E.  874);  2  App.  184 
(7)  (58  S.  E.  416);  4  App.  445  (l)  (61 
S.  E.  841);  7  App.  78  (3)  (66  S.  E. 
377);  9  App.  233  (3)  (70  S.  E.  974), 
448  (2)  (71  S.  E.  1120),  830  (2)  (72 
S.  E.  287);  12  App.  551  (1)  (77  S.  E. 
891).  Court  should  charge  as  to  all 
the  methods  by  which  witness  may  be 
impeached,  so  far  as  such  instruc- 
tions are  authorized  by  the  evidence; 
but  failure  to  do  so  will  not  require 
new  trial,  where  no  written  request 
was  made  to  charge  as  to  mode  of 
impeachment  omitted  from  the  in- 
structions. 4  App.  833  (1)  (62  S.  E. 
539).  After  specifying  the  methods 
prescribed  for  impeaching  witnesses, 
it  was  error  for  the  court  to  instruct 
the  jury  that  it  was  their  duty  to  be- 


lieve a  witness  who  had  not  been 
impeached  by  some  of  these  desig- 
nated methods,  there  being  other  le- 
gal ways  in  wheh  a  witness  may 
be  discredited.  109/157,  158  (3)  (34 
S.  E.  369).  Not  error  to  charge  that 
"A  witness  is  successfully  impeached 
whenever  the  minds  of  the  jury  be- 
come satisfied  from  the  testimony 
that  that  witness  is  unworthy  of  be- 
lief." 137/398  (4)  (73  S.  E.  368). 
Even  when  no  effort  is  made  at  all 
to  impeach  a  witness,  it  would  not 
ordinarily  be  error  requiring  a  new 
trial  to  charge  on  subject  of  impeach- 
ment; such  an  instruction  would  be 
harmless.  11  App.  801  (l)  (76  S.  E. 
159).  Charge  that  witnesses  are  en- 
titled to  be  believed  unless  contra- 
dicted, discredited,  or  impeached  in 
some  of  the  ways  known  to  and  pre- 
scribed by  the  law  not  erroneous. 
123/171,  172  (51  S.  E.  315).  Failure 
to  charge  on  modes  of  impeachment, 
not  reversible,  in  absence  of  request. 
7  App.  710  (2)  (67  S.  E.  1048) ;  4  App. 
833  (1)  (62  S.  E.  539);  133/78  (1)  (65 
S.  E.  154);  52/290  (4);  91/168  (1)  (16 
S.  E.  968).  Charge  given  on  different 
methods  of  impeachment,  and  effect 
of  successful  impeachment,  party  de- 
siring further  charge  must  make  writ- 
ten request.  136/799  (4)  (72  S.  E. 
246).  In  charging  law  as  to  impeach-  £ 
ment,  better  practice  for  court  not  to 
use  name  of  witness  whose  testimony 
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attacked.  5  App.  447  (3)  (63  S.  E. 
573).  Where  impeachment  of  wit- 
nesses referred  to  in  charge,  proper 
and  adequate  instructions  thereon 
should  be  given.  2  App.  184  (7)  (58 
S.  E.  416).  Even  if  evidence  intro- 
duced for  purpose  of  impeachment 
party  desiring  instruction  thereon, 
should  have  requested  it.  112/48  (1) 
(37  S.  E.  172).  Charge  on  impeach- 
ment erroneous,  because  no  attempt 
to  impeach  made,  no  ground  of  com- 
plaint by  defendant,  who  has  intro- 
duced no  evidence.  120/485  (4)  (48  S. 
E.  156).  Only  two  methods  of  im- 
peachment employed  in  case,  proper 
to  confine  charge  to  those  two. 
125/269  (2)  (54  S.  E.  171).  In  ab- 
sence of  written  request,  not  error  for 
judge  to  fail  to  charge  that  evidence 
offered  for  purpose  of  impeachment, 
should  be  considered  solely  for  that 
purpose.  129/541  (8)  (59  S.  E.  255). 
In  charging  on  effect  of  impeaching 
testimony  not  error,  in  absence  of  re- 
quest, to  fail  to  charge  rules  govern- 
ing admissibility  of  such  testimony. 
135/622  (10)  (70  S.  E.  237).  Request 
to  charge  upon  impeachment  of  wit- 
nesses was  fully  covered  in  general 
charge,  and  its  refusal  was  not  error. 
137/86,  88  (6)  (72  S.  E.  949).  It  is 
inaccurate,  but  not  cause  for  new  trial 
here,  for  judge  to  charge  that,  "when 
a  witness  is  successfully  impeached 
as  to  a  material  matter,  his  credit  as 
to  other  matters  is  for  the  jury.  It  is 
a  question  of  fact  to  be  determined 


by  the  jury  solely,  whether  a  witness 
has  been  impeached  or  not.  A  wit- 
ness is  impeached  only  when  his  un- 
worthiness  of  credit  is  absolutely  es- 
tablished in  the  minds  of  the  jury/ 
138/23  (2)  (74  S.  E.  691).  Charge 
given  on  how  to  deal  with  impeach- 
ing testimony,  and  on  its  effect,  fail- 
ure to  charge  on  modes  of  impeach- 
ment not  reversible,  in  absence  of  re- 
quest. 91/168  (1)  (16  S.  E.  986). 
Charge  correctly  given  as  to  credibil- 
ity of  witnesses,  either  party  desiring 
modes  of  impeachment  to  be  specified 
should  make  request  to  that  effect. 
52/290  (4). 

Credit  given  impeached  witness:  See 
§  5884,  Civil  Code,  and  notes. 

Jointly  tried,  where  two  were,  with 
right  to  testify  for  each  other,  each 
could  be  impeached.     71/864  (2). 

Jury,  question  for,  whether  impeach- 
ment is  successful.  104/521  (2)  (30  S. 
E.  808);  69/11,  14  (28);  64/344  (3), 
345. 

Opinion  of  judge:  See  §  1058,  catch- 
word Impeachment. 

Presumption,  prima  facie,  exists  that  all 
witnesses  not  impeached  tell  the 
truth.     91/277  (5)   (18  S.  E.  154). 

Unsuccessful  attempt  to  impeach  wit- 
ness, though  in  violation  of  law,  fur- 
nishes no  ground  for  new  trial. 
33/24   (4). 

Wife  introduced  by  husband  on  his  trial 
for  beating  her,  without  objection 
by  the  State,  can  be  impeached. 
75/577    (2). 


ARTICLE  23. 
Order  of  Argument. 

§  1055.  (§  1029.)  Order  of  argument.  After  the  testimony  is  closed 
on  both  sides,  the  State's  counsel  shall  open  and  conclude  the  argument  to 
the  jury,  except  that,  if  the  defendant  shall  introduce  no  testimony,  his 
counsel  shall  open  and  conclude  after  the  testimony  on  the  part  of  the  State 
is  closed. 

Acts  1851-2,  p.  242. 

6  Ga  Code — *5 
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Cited.     116/28,  34   (42  S.   E.  258). 

Admission  of  homicide  and  offer  to 
prove  justification,  not  entitle  defend- 
ant to  open  and  conclude.  135/292  (2) 
(69  S.   E.  173). 

Associate  counsel:  First  counsel  for 
accused  who  was  entitled  to  open  and 
conclude  not  occupying  full  time  al- 
lowed, second  counsel,  upon  an- 
nouncement by  solicitor  general  that 
he  would  offer  no  argument,  should, 
if  he  wished  to  address  jury,  have  made 
motion  or  request  in  open  court; 
statements  by  judge  upon  private  re- 
quest not  subject  to  review.  97/789 
(1,  2)  (25  S.  E.  399);  and  see  6  App. 
770  (65  S.  E.  814);  25/85.  See  Solic- 
itor. 

Conduct  of  counsel  in  argument  before 
jury:  See  notes  to  §  4957  of  the  Civil 
Code. 

Credibility  of  witness,  State's  counsel 
can  attack,  in  concluding  argument, 
though  in  opening  argument  he  has 
given  no  notice  of  intention  to  do  so. 
90/459   (2)   (16  S.  E.  204). 

Evidence,  documentary  or  oral,  intro- 
duced by  defendant,  he  has  not  the 
right  to  open  and  conclude.  117/706 
(1)  (45  S.  E.  58);  129/729  (2)  (59  S.  E. 
774). 

Joint  defendants  tried,  one  introducing 
evidence  and  the  other  none,  State 
concludes.    13/323;  59/84 


Questions  of  law  to  be  made,  party  en- 
titled to  conclusion,  should  state,  to 
adversary,  before  addressing  jury,  and 
give  authorities;  but  rule  not  appli- 
cable where  only  question  of  fact  in- 
volved; refusal  to  require  points  of 
law  and  authorities  presented  no 
ground  for  new  trial;  proper  to  ask 
leave  to  reply  to  such  questions  pre- 
sented only  in  concluding  argument. 
3  App.  448   (2)    (60  S.   E.  282). 

Solicitor,  having  attorneys  associated 
with  him,  may  take  any  place  on  the 
side  of  the  State.    15/476. 

Statement,  introduction  of,  by  prisoner 
not  lose  him  right  to  conclude.  48/30. 
Denial  of  right  to  conclude  to  defend- 
ant who  introduced  no  testimony,  but 
made  statement,  will  generally  cause 
reversal.  78/106  (4).  Though  pris- 
oner introduce  no  testimony  except  in 
reply  to  attack  on  statement,  he  is  not 
entitled  to  conclusion;  he  forfeits  con- 
clusion if  he  introduces  any  testimony. 
66/110   (1). 

Testimony  as  used  in  this  section  is 
synonymous  with  "evidence."  117/706 
(1),  708  (45  S.  E.  58). 

Time  for  argument:    See  notes  to  §  6264. 

Withdrawal  of  evidence  not  give  de- 
fendant right  to  open  and  conclude. 
129/759  (3)  (59  S.  E.  788);  8  App.  469 
(4)   (69  S.  E.  588). 


ARTICLE  24. 
Charge  of  the  Court. 

§  1056.  (§  1030.)  Judges  shall  give  written  charges  on  request. 

The  judges  of  the  superior,  city,  and  county  courts  shall,  when  the  counsel 
for  either  party  requests  it  before  argument  begins,  write  out  their  charges 
and  read  them  to  the  jury,  and  it  shall  be  error  to  give  any  other  or  additional 
charge  than  that  so  written  and  read. 

Acts    I860,   p.    42.      1878-9,    p.    150.      1897,    p.    41. 


See  notes  to  §  4847,  Civil  Code. 
Applied.     6  App.  667  (65  S.  E.  701). 
Additional  charge  given  orally,  cause  for 
new  trial,  though  given  at  request  of 
jury    for    further    instruction.      89/188 


written  addition  to  request  of  counsel 
and  deliver  both.  63/456  (2).  Reply 
to  jury  as  to  their  right  to  recommend 
to  mercy  was  not  "additional  charge." 
7  App.  613  (2)   (67  S.  E.  697). 


(1)  (15  S.  E.  32).    Not  error  to  make   AU  cases  in  every  court  where  charges 
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allowed  are  included  in  this  section, 
and  original  limitation  to  civil  and 
felony  cases  no  longer  obtains.  6  App. 
667,  669  (65  S.  E.  701). 

Form  of  verdict,  error  to  instruct  jury 
orally  as  to,  instead  of  writing  out 
and  reading  such  instructions  as  part 
of  written  charge.  89/527  (3)  (15  S. 
E.  748). 

Jury  room,  taking  written  charge  to: 
See  general  note  following  §  884, 
catchword  Papers. 

Notation  in  charge  as  written  as  fol- 
lows: "Section  1010,  Code  1895,  vol- 
ume 3,  read  if  statement  made  by  de- 
fendant; erase  if  none,"  not  compli- 
ance with  this  section.  10  App.  823 
(1)  (74  S.  E.  314).  Charge  in  writing 
with  notation,  "Here  the  court  reads 
Section  719  of  Volume  2  of  the  Code 
of  1910,  leaving  off  the  words  at  the 
top,  'other  offenses  of  like  character/  " 
and  other  similar  notations,  does  not 
comply  with  this  section.  11  App. 
208,  209  (11)  (75  S.  E.  258).  See 
Statute. 

Oral  charge  given  and  written  request 


disregarded,  reversal  results.  6  App. 
536  (1)  (65  S.  E.  300).  Violation  of 
statute  results,  and  new  trial  must  be 
granted,  if  judge  gives  to  the  jury  any 
instruction,  not  in  writing,  as  to  how 
they  shall  consider  the  case  to  be  sub- 
mitted to  them,  or  how  they  shall 
make  a  verdict.  10  App.  85  (3)  (72  S. 
E.  531). 

Request,  in  absence  of,  no  ground  for 
new  trial  that  charge  not  written  or 
filed  with  clerk.     65/507. 

Statute  which  judge  submits  to  jury 
must  be  copied  into"  written  charge, 
or  he  must  read  it  verbatim,  "noting 
accurately  in  written  charge  statute 
so  read."  Not  sufficient  if  nota- 
tions made  in  written  charge  leave  in 
doubt  what  statute  or  what  part  of 
statute  was  read.  8  App.  214  (2)  (68 
S.  E.  873).  Judge,  instead  of  copying 
into  charge  Code  sections  which  he 
submits  to  jury,  may  read  them  verba- 
tim from  Code  itself,  noting  accurately 
in  written  charge  sections  so  read. 
89/527  (3)  (15  S.  E.  748).  See  Nota- 
tion. 


§  1057.  (§  1031.)  Shall  be  filed.  The  charge  so  written  out  and  read 
shall  be  filed  with  the  clerk  of  the  court  in  which  it  was  given,  and  shall  be 
accessible  to  all  persons  interested  in  it;  and  the  clerk  shall  give  certified 
copies  thereof  to  any  person  applying  therefor,  upon  payment  of  the  usual 
fee. 

Acts  1860,  pp.  42,  43. 


error,  if  written  charge  not  requested. 
65/506  (8). 


Failure  to  file  reversible  error  unless 
verdict  demanded.  6  App.  829  (65  S. 
E.  1063).     Failure  to  write  or  file  not 

§  1058.  (§  1032.)  Judge  not  to  express  opinion  on  the  facts.  It  is 
error  for  the  judge  of  the  superior  court,  in  any  case,  during  its  progress,  or 
in  his  charge  to  the  jury,  to  express  or  intimate  his  opinion  as  to  what  has  or 
has  not  been  proved,  or  as  to  the  guilt  of  the  accused ;  and  a  violation  of  the 
provisions  of  this  section  shall  be  held  by  the  Supreme  Court  to  be  error, 
and  the  decision  in  such  case  reversed,  and  a  new  trial  granted,  with  such 
directions  as  the  Supreme  Court  may  lawfully  give. 

Cobb,   462.     Acts   1850,   p.   462. 


See  Civil  Code,  §  4863,  and  notes. 

Accomplice,  as  to  advising  jury  to  ac- 
quit where  testimony  of,  is  all  the  evi- 
dence in  case.  118/705  (5)  (45  S.  E. 
630). 

Admissibility     of    evidence,     in    ruling 


upon,  judge  may  state  his  recollection 
as  to  some  portion  of  the  testimony 
without  prejudice  to  the  defendant. 
8  App.  673  (2)  (70  S.  E.  43).  In  rul- 
ing on  objection  to  evidence,  judge 
may  state  his  reasons  though  they  in- 
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volve  statement  as  to  the  facts.  7 
App.  116  (5)  (66  S.  E.  390);  90/430 
(3)  (17  S.  E.  1003);  120/237,  240  (47 
S.  E.  627).  Judge's  remark  as  to  tes- 
timony, "I  will  admit  it  and  let  jury 
pass  on  it  for  what  it  is  worth,"  not 
require  new  trial.  131/498  (2)  (62  S. 
E.  707).  Where  evidence  legally  sub- 
mitted to  jury,  court  should  not  ex- 
press doubt  as  to  its  competency. 
5/86.  But  to  do  so  is  mere  irregular- 
ity. 83/511  (5)  (10  S.  E.  206)..  In  re- 
opening case  for  further  testimony, 
for  judge  to  Say,  "I  will  allow  any 
testimony  that  will  tend  to  elucidate 
the  facts  of  this  case,"  not  intimation 
as  to  probative  value  of  testimony  let 
in.  114/19  (9)  (33  S.  E.  944).  Not  error 
for  judge  to  say  that  counsel  make  a 
good  many  unnecessary  objections  to 
testimony.  91/161  (2)  (16  S.  E.  984). 
Prejudice  from  ruling  on  testimony,  as 
well  as  impropriety  of  remark,  must 
appear.    4  App.  789  (6)  (62  S.  E.  501). 

Admission  of  important  fact  assumed  in 
charge,  when  no  admission  made,  re- 
versible error.  2  App.  730  (2)  (59  S. 
E.  20).  Admission  not  made  that  ac- 
cused did  the  act  charged,  error  for 
court  to  refer  to  it  as  "the  act  which 
the  accused  had  committed."  100/530 
(9)  (28  S.  E.  24G).  Where  killing  ad- 
mitted, court  may  so  state.  58/35  (4). 
Where  evidence  to  prove  fact  is  un- 
disputed and  fact  admitted  by  ac- 
cused on  trial,  not  necessarily  error 
for  court  to  assume  such  fact  in 
charge.  135/622  (8),  625  (70  5.  E. 
237).  Fact  which  is  admitted  and  on 
which  there  is  no  issue  may  be  stated 
as  a  fact.  30/426  (5).  See  "Homi- 
cide," Liquor,  Murder. 

Age  of  child  alleged  to  have  been  en- 
ticed away  being  in  issue  it  was  error 
to  refer  to  "this  child  under  the  age 
of  eighteen  years."  6  App.  571  (65  S. 
E.  299).  Where  on  trial  for  assault 
with  intent  to  rape  it  appeared  that 
the  female  assaulted  was  between  the 
ages  of  10  and  11  years,  the  judge's 
reference  to  her  in  his  instruction  as 
"this  child"  did  not  amount  to  an  ex- 
pression of  opinion  that  the  female 
was  of  immature  development,  and 
therefore  not  capable  in  law  of  con- 
senting to  the  sexual  act.  11  App.  411 
(2)   (75  S.  E.  494). 

Alibi,  judge  intimating  that  he  did  not 
believe     evidence     as     to,    new     trial 


granted.  95/477  (1)  (22  S.  E.  324). 
See  Attempt,  Crime. 

Anger  of  deceased  after  he  had  been 
shot,  where  prosecution  asked  witness 
as  to,  and  answer  objected  to  and 
court  remarked  that  deceased  had 
right  to  be  mad;  "anybody  shot  has  a 
right  to  be  mad,"  it  was  error.    37/80. 

Argument  of  counsel,  court  may  con- 
fine, to  matters  material,  provided  nei- 
ther language  nor  manner  of  court 
prejudicial  to  client's  rights.  4  App. 
325  (3)  (61  S.  E.  409).  Duty  of  judge 
to  interrupt  improper  argument;  but 
needless  interruption  by  conduct  and 
expression  tending  to  impress  jury 
that  State's  only  witness  should  be 
believed  and  statement  of  accused  dis- 
credited requires  new  trial.  3  App.  21 
(1,  2)  (59  S.  E.  204).  Court  may  inter- 
rupt argument  of  counsel  and  correct 
misstatement  of  the  evidence.  43/368; 
58/328.  If  counsel  for  accused  makes 
point  that  solicitor  is  misstating  tes- 
timony, when  in  fact  he  is  not,  not  er- 
ror for  judge  to  announce  that  testi- 
mony was  as  solicitor  had  repeated  it. 
89/316  (15  S.  E.  313).  See  Civil  Code, 
§  4957  and  notes. 

Argumentative  charge  cause  for  new 
trial.  2  App.  397  (2)  (58  S.  E.  685); 
58/48  (9).  Stating  law  in  argumenta- 
tive way  not  require  new  trial,  where 
not  harmful.  65/621.  See  Circum- 
stantial evidence.  See  §  1087,  catch- 
word Argumentative. 

Arrest  of  witnesses  for  defendant  be- 
cause of  what  they  had  testified,  rever- 
sible error  to  order,  in  presence  of 
jury.    66/157. 

Assault  with  intent  to  murder,  charge 
on  trial  of,  that  jury  consider  evidence 
as  if  death  had  resulted  from  injury 
inflicted  by  defendant,  if  any  proved, 
not  opinion.  9  App.  291  (1)  (71  S.  E. 
8).  In  such  case,  charge  giving  form 
of  verdict,  if  jury  should  find  defend- 
ant guilty  of  shooting  at  another,  not 
intimation  that  latter  offense  proved. 
9  App.  873  (72  S.  E.  431).  Proper  to 
charge  that  if  shooting  was  without 
excuse,  it  would  be  no  defense  if  per- 
son shot  fired  back.  125/11  (3)  (53  S. 
E.  804).  Charge  in  prosecution  for 
assault  with  intent  to  murder,  "Now 
you  determine  this  question.  If  the 
party  shot  had  died  what  would  be 
the  offense,  murder  or  manslaughter?" 
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not  erroneous  as  expressing  opinion 
of  judge  that  defendant  was  guilty  of 
some  offense,  where  the  judge  had 
fully  charged  on  justifiable  homicide 
and  had  told  the  jury  to  "take  the 
case  and  the  evidence,  and  determine 
whether  or  not  any  offense  was  com- 
mitted." 11  App.  1,  4  (74  S.  E.  569). 
Charge  that  "although,  if  the  evidence 
shows  that  the  girl  was  over  10  years 
old,  yet  if  she  was  a  child  in  stature, 
constitution,  and  physical  and  mental 
development,  and  you  believe  from 
her  age  and  appearance  that  she  was 
incapable  of  consenting,  defendant 
would  be  guilty,  although  she  made 
no  objection  to  the  intercourse,"  is  not 
erroneous  as  expressing  an  opinion 
that  an  assault  was  actually  perpe- 
trated and  that  such  intercourse 
actually  took  place.     11  App.  411,  412 

(3)  (75  S.  E.  494).  No  error  in  the 
hypothetical  instruction  that  jury 
might  take  into  consideration,  in 
determining  as  to  the  weight  and 
credit  to  be  given  to  the  evidence 
of  the  female,  whether  she  was 
of  good  fame,  whether  she  pres- 
ently discovered  the  offense,  whether 
she  made  pursuit  after  the  offender, 
and  whether  she  showed  circum- 
stances and  signs  of  the  injury, 
whether  the  place  where  the  alleged 
act  was  done  was  remote  from  people, 
inhabitants  or  passengers,  etc.  Id.  412 

(4)  (75  S.  E.  494). 

Assumption  in  charge  that  certain 
things  are  facts  and  intimation  that 
judge  believes  facts  make  defendant 
guilty,  error.  38/50  (4).  See  Admis- 
sion, Crime. 

Attempt  to  acquit,  expression  by  judge 
of  surprise  at,  objectionable.  7/189. 
Error  to  charge  that  defendant  has  at- 
tempted to  prove  alibi.  101/583  (2) 
(29  S.  E.  39). 

Burglary,  charge  in  prosecution  for,  that 
"if  he  went  into  the  house  expecting 
to  take  therefrom  anything  that  did 
not  belong  to  him,  and  that  he  had 
no  right  to  take,  and  he  knew  he  had 
no  right  to  take,  then  he  would  be 
guilty,  by  reason  of  the  fact  that  he 
went  in  the  house,  and  unlocked  the 
door  to  enter  it,"  was  erroneous,  as 
expressing  opinion.  12  App.  640  (4) 
(77  S.  E.  1070). 

Character   in    issue,    question   by   judge 


intimating  opinion  that  character  not 
good,  error.  111/832  (l)  (36  S.  E. 
104);  61/359.  In  admitting  evidence 
of  good  character,  error  for  judge  to 
say  that  while  such  evidence  is  ad- 
missible, in  his  opinion  it  does  not  il- 
lustrate issue,  or  amount  to  much,  in 
gaming  case.     118/756   (45  S.   E.  598). 

Cheating  and  swindling,  charge  on  trial 
for,  intimated  opinion  that  money  was 
paid  at  a  certain  time,  that  defendant 
showed  land  and  timber,  represented 
land  belonged  to  certain  persons,  and 
consummated  trade  and  received 
money.     117/247  (6)   (43  S.  E.  762). 

Circumstantial  evidence,  charge  on,  ar- 
gumentative and  calculated  too 
strongly  to  impress  jury  with  its  pro- 
bative value,  should  not  be  given. 
102/633  (2)  (29  S.  E.  494).  Error  to 
state  that  law  writers  say  that  a  chain 
of  circumstances  cannot  lie,  while  a 
witness  may.  54/157.  Extract  from 
charge  dealing  with  circumstantial 
evidence  here  sufficiently  counteracted 
by  the  language  and  spirit  of  gen- 
eral charge;  purpose  of  court  here 
was  to  instruct  jury  that  circum- 
stances might  be  such  as  to  indicate 
guilt  with  almost  unerring  precision. 
62/72.  Where  counsel  for  defendant 
used  in  argument  "Phillips'  Remark- 
able Cases  of  Circumstantial  Evi- 
dence," counsel  for  State  could  char- 
acterize it  as  romance  or  fiction;  judge 
should  express  no  opinion  on  subject. 
65/506  (6).  Not  violation  of  this  sec- 
tion to  charge  that  jury  could  look 
to  circumstantial  testimony,  such  as 
acts  and  conduct  of  accused,  his  ab- 
sconding and  concealing  himself,  or 
his  being  possessed  of  large  sums  of 
money  which  he  could  not  honestly 
account  for.  10/47  (5).  Not  error 
to  charge,  on  murder  trial,  that  "De- 
fendant is  presumed  to  be  innocent, 
and  that  presumption  remains  until 
his  guilt  is  established  (in  the  case  of 
circumstantial  evidence,  such  as  is 
true  in  this  case)  by  evidence  consist- 
ent with  his  guilt  and  inconsistent 
with  his  innocence,  and  which  estab- 
lishes his  guilt  to  the  exclusion  of 
every  other  reasonable  hypothesis 
save  that  of  his  guilt  of  the  crime 
charged,"  it  being  manifest  that  the 
use  of  the  language,  "such  as  is  true 
in   this  case,"  was  not  an  expression 
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of  opinion  that  defendant's  guilt  was 
established  by  circumstantial  evidence. 
138/23   (1)    (74  S.  E.  691). 

Classes  of  evidence,  court  does  not  vio- 
late this  section  by  defining  and  ex- 
plaining.    10/47  (5). 

Commendation  of  witness  for  not  adher- 
ing to  testimony,  which  witness  said 
was  given  under  mistake  was  error  re- 
quiring new  trial.  117/693  (1)  (45  S. 
E.  37).  Judge  should  not  compliment 
witness  in  hearing  of  jury.  114/266 
(2)    (40  S.   E.  231);  43/90   (7). 

Confessions,  charge  on,  withdrawing 
from  jury  question  as  to  whether  vol- 
untarily made,  not  satisfactory.  77/596 
(3  S.  E.  2).  Where  confession  ruled 
in,  no  harm  to  defendant  that  jury 
heard  preliminary  examination  by 
court.     65/506  (2). 

Conflict  in  evidence,  in  case  of,  not  error 
to  call  attention  of  jury  to  physical 
facts,  such  as  appearance  of  pistol  and 
cartridges,  as  circumstances  which 
they  might  consider  in  reconciling 
conflict,  especially  where  court  dis- 
tinctly says  he  intimates  no  opinion 
as  to  their  effect.  56/114  (2).  That 
judge  stated,  with  reference  to  imma- 
terial point,  that  there  was  no  con- 
flict, when  in  fact  there  was  no 
dispute  on  that  point,  not  require  new 
trial.     65/621  (l). 

Contentions  of  State,  court  may  give, 
to  jury  in  charge  without  expressing 
opinion  as  to  evidence.  92/65  (7)  (18 
S.  E.  536).     See  Impeachment. 

Continuance,  in  ruling  on  motion  for, 
not  erroneous  for  court  to  state  in 
jury's  presence  that  certain  evidence 
not  material.  7  App.  745  (1)  (68  S. 
E.  60). 

Count  in  indictment,  where  court  with- 
draws, for  the  benefit  of  prisoner,  it 
is  no  ground  of  exception  that  in  so 
doing  court  remarked  that  there  was 
no  evidence  in  support  of  such  count 
unless  by  inference  from  other  facts. 
66/160  (5).  Error  so  to  charge  as 
practically  to  exclude  evidence  going 
to  support  count,  when  there  are  two 
counts  and  different  offenses  are 
charged;  and  this  is  true  though  pun- 
ishment the  same  for  each  offense. 
82/87  (1)    (8  S.  E.  66). 

Crime,  charge  assuming  that  transac- 
tion was,  error.  58/551  (3).  Charge 
on  alibi  referring  to  place  as  "scene  of 


crime"  instead  of  "scene  of  offense," 
not  error.  125/11  (4)  (53  S.  E.  804). 
Charge  that  defendant's  contention  is 
that  he  was  not  present  at  time  of 
homicide,  that  he  did  not  kill  de- 
ceased, that  he  could  not  have  com- 
mitted the  crime  as  he  was  absent 
from  the  scene  of  the  crime,  error  in 
that  it  assumes  that  defendant  admits 
or  contends  that  killing  was  a  crime. 
131/426  (1)  (62  S.  E.  239);  7  App.  803 
(68  S.  E.  318). 

Date:    See  Time. 

Death  was  caused  by  blow  administered 
by  accused  with  his  feet,  evidence  de- 
manding finding  that,  this  section  not 
violated  by  charging  that  a  person 
may  kill  another  without  the  use  of 
any  other  weapon  than  his  hands  and 
feet.     12  App.  13  (3)   (76  S.  E.  647). 

Decisive:  Charge  that  special  defense, 
such  as  alibi,  is  decisive  of  case,  if 
true,  is  not  intimation  that  defense  is 
doubtful  or  untrue.  91/5  (l)  (16  S. 
E.  99). 

Declarations:  Charge  that  the  evidence 
of  K.  as  to  certain  statements  made 
to  him  by  B.  could  not  be  considered 
by  the  jury  in  determining  whether 
defendant  was  guilty,  not  erroneous 
as  expressing  an  opinion  as  to  what 
had  been  testified.  10  App.  216  (1) 
(73   S.    E.   33). 

Detective  being  principal  witness, 
charge  that  while  jury  may  consider 
manner  of  testifying  and  interest  or 
want  of  interest,  yet  it  is  entirely  le- 
gitimate to  employ  detectives,  not  er- 
ror.   9  App.  500  (1)   (71  S.  E.  766). 

Direct  verdict,  statement  by  judge  that 
he  would,  if  accused  introduced  no 
evidence,  required  new  trial.  3  App. 
20  (59  S.  E.  192). 

Discredit  witness,  remarks  of  judge 
tending  to,  subsequently  withdrawn 
with  appropriate  instructions  to  jury, 
not  ground  for  new  trial.  127/350  (1) 
(56  S.  E.  444).    See  Question, 

Discrepancies  in  evidence  of  different 
witnesses,  where  judge  charges  law 
as  to,  this  is  no  intimation  of  an  opin- 
ion that  discrepancies  exist.  8  App. 
217  (1)  (68  S.  E.  874).    See  Statement. 

Discrimination  against  evidence  of  ac- 
cused by  charging  that  introduction 
of  falsehood  into  defense  would 
strengthen  hypothesis  of  guilt,  should 
such  hypothesis  exist  from  other  tcs- 
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timony,  error.     62/314. 

Dying  declarations,  giving  reasons  why 
admissible,  not  expression  of  opinion. 
120/195    (47    S.    E.   553). 

Elements  of  offense,  court  may  define, 
and  instruct  jury  that  if  they  find 
from  evidence  that  facts  constituting 
these  elements  have  been  established, 
they  may  return  verdict  of  guilty;  but 
he  cannot  intimate  opinion  as  to 
whether  facts  constituting  the  ele- 
ments have  or  have  not  been  estab- 
lished. 121/477  (49  S.  E.  597),  201  (1) 
(48  S.  E.  981).  Court  may  enumerate 
acts  constituting  all  essentials  of  of- 
fense, and  instruct  jury  that  if  these 
be  established  they  should  find  ac- 
cused guilty.  There  is  wide  difference 
between  resting  result  of  trial  upon 
facts  which  legally  constitute  the  of- 
fense, and  making  it  turn  upon  other 
facts  which  are  merely  evidence  of 
the  constituent  facts.  63/578  (2),  583, 
explaining  34/262;  57/503.  Court  may 
charge  that  proof  of  allegations  in  in- 
dictment will  warrant  conviction. 
58/336  (4).  Charge  that  if  certain 
facts  are  proved,  prisoner  is  guilty, 
not    error.     41/217.     See    Inferences, 

.  Legal  effect.         « 

Emotion  betrayed  by  judge,  if  no  rule 
of  law  violated,  new  trial  not  granted. 
28/576  (4). 

Examination  of  witness  by  court:  See 
Question. 

Expert  witness,  expression  of  opinion 
as  to  qualification  of,  not  cause  for 
new  trial.    129/717  (10)  (59  S.  E.  816). 

Find  and  determine  fact  of  shooting  by 
defendant  and  intention,  charging  jury 
to,  is  not  telling  them  that  defendant 
did  the  shooting.  9  App.  865  (2)  (72 
S.  E.  440). 

Forgery,  opinion  as  to  sufficiency  of  evi- 
dence of,  error.    97/186  (22  S.  E.  529). 

Form  of  charge  not  material,  where  no 
rule  of  law  violated;  charge  in  form  of 
questions  as  to  whether  facts  showed 
guilt,  not  expression  of  opinion. 
72/269  (5). 

Former  verdict,  court  should  make  no 
allusion  to;  not  reversible  error  here. 
7  App.  75  (2)  (66  S.  E.  393). 

Formerly  judge  might  express  opinion. 
5/441. 

General  assignment  of  error  not  include 
expression  of  opinion  by  judge.  3 
App.  509  (2)   (60  S.  E.  274). 

Grade  of  offense,  not  error  for  court  td 


intimate  an  opinion  as  to,  provided  it 
is  not  done  by  way  of  direction. 
31/424  (5).  Where  court  mentions 
that  defendant's  counsel  had  admitted 
that  prisoner  was  guilty  either  of  mur- 
der or  voluntary  manslaughter  and 
that  under  the  evidence  they  must 
find  him  guilty  of  voluntary  man- 
slaughter, but  that  it  was  question  for 
them  to  decide  from  evidence  and  that 
they  might  find  defendant  guilty  of 
no  offense,  no  error.  14/709  (1).  No 
error  to  exclude  from  jury's  consider- 
ation grades  of  offense  which  are  not 
shown  or  suggested  by  the  evidence. 
52/607  (1).  Charge  that  jury  could 
only  find  that  defendant  was  guilty  of 
murder  or  guilty  of  voluntary  man- 
slaughter, or  not  guilty,  not  error 
where  under  evidence  no  other  legal 
verdict  could  have  been  rendered. 
136/231  (1)  (71  S.  E.  153);  and  see 
113/267  (38  S.  E.  841);  129/727  (59  S. 
E.  774).  Where  evidence  indicates  no 
grade  of  homicide  less  than  murder, 
and  would  sustain  no  verdict  but  mur- 
der or  acquittal,  not  error  to  charge 
that  murder  only  grade  of  homicide 
involved  and  that  if  defendant  killed 
deceased  under  such  circumstances, 
he  should  be  convicted.  135/622  (70 
S.  E.  237).  Where  neither  the  evi- 
dence nor  statement  of  the  accused 
authorized  charge  on  law  of  volun- 
tary manslaughter,  the  judge  did  not 
err  in  informing  solicitor  general,  in 
presence  of  jury,  that  he  need  not  dis- 
cuss the  law  of  voluntary  man- 
slaughter to  the  jury  as  no  instruction 
would  be  given  on  that  subject. 
137/89    (1)    (72  S.   E.   896). 

"Homicide"  used  in  charge  »n  murder 
case  not  expression  of  opinion,  wnere 
fact  of  killing  uncontroverted.  Id0/'i7t 
(14)  (60  S.  E.  840).  Charge  that  th'.fc 
was  no  denial  that  defendant  com- 
mitted homicide,  not  error  where  de- 
fendant stated  that  he  accidentally  did 
the  killing.     Id.  294  (6)  (60  S.  E.  578). 

Identity  involved,  error  for  judge  to  say 
to  solicitor,  "Well,  if  she  knew  him 
by  his  voice,  that  is  sufficient.  What 
more  do  you  want?"  97/185  (22  S.  E. 
398).     See  Vision. 

Immaterial  matter  about  which  there  is 
no  conflict  in  the  evidence,  what  court 
says  as  to,  not  work  new  trial.  30/426 
(4);   65/621. 

Impeachment,  charge  that  when  witness 
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attacked  for  purpose  of,  jury  to  deter- 
mine whether  impeachment  success- 
ful and  what  credit  to  give  witness, 
not  intimation  that  unsuccessful  effort 
made  to  impeach.  9  App.  552  (1)  (71 
S.  E.  876).  Where,  upon  request, 
court  charged  as  to  impeachment,  and 
then  stated  that  he  doubted  whether 
charge  applicable  to  case,  error. 
29/36  (2).  Error  to  use  such  language 
as  suggests  that  witness  has  been 
overreached  or  entrapped  by  counsel. 
95/484  (3)  (22  S.  E.  315).  Not  error 
to  state  in  charge  that  State  insisted 
that  witness  of  accused  had  been  im- 
peached. 122/571  (4)  (50  S.  E.  369). 
Credibility  of  impeached  witness  is  for 
jury.  22/479,  explained  101/21  (29  S. 
E.  309). 
Inferences:  Charge  that  certain  facts 
make  strong  circumstance  from  which 
jury  could  infer  that  pistol  was  con- 
cealed, error.  56/503;  40/292.  Error 
for  judge  to  charge  that  in  his  opin- 
ion jury  could  infer  from  defendant's 
admission,  that  pistol  which  he  shot 
had  a  ball  in  it,  inasmuch  as  he  under- 
took to  point  out  the  place  where  the 
ball  struck,  whether  that  was  the 
place  or  not.  45/477.  Whether  gen- 
eral authority  from  employer  to  clerk 
sufficient  to  render  former  answerable 
criminally  for  unlawful  sale  by  latter, 
is  question  of  law;  so  also,  whether 
jury  would  be  legally  authorized  to 
infer  existence  of  general  authority 
from  given  state  of  facts,  the  logical 
sufficiency  of  the  facts  to  warrant  the 
inference,  and  the  existence  of  the 
facts  themselves,  being  left  to  jury. 
80/232  (3)  (5  S.  E.  56).  Error  to 
enumerate  certain  facts  and  say,  "If 
that  was  the  evidence,  what  more  de- 
liberation can  a  man  have?  These  are 
facts  from  which  a  deliberate  inten- 
tion may  be  inferred."  58/48.  Charge 
that  if  jury  disbelieve  all  evidence  for 
State  and  believe  all  evidence  for  de- 
fense, prisoner  is  guilty,  error.  56/385 
(7).  Error  to  charge  that  if  jury  be- 
lieve evidence  for  State,  they  must 
find  verdict  of  guilty.  56/61  (3). 
Charge  that  if  jury  believe  facts  as 
detailed,  case  is  murder,  error.  59/248 
(3).  Charge  that  if  certain  facts  are 
proved,  jury  would  be  authorized  to 
find  defendant  guilty,  not  error. 
67/660.       Charge       that      if      certain 


facts  proved,  law  presumes  defendant 
guilty,  upheld,  but  better  to  say  law 
would  authorize  jury  to  presume 
guilt.  23/579,  582.  Court  may  instruct 
jury  that  they  may  infer  one  fact 
from  another,  but  that  they  are  to 
decide  whether  premises  are  true  and 
whether  inference  ought  to  be  made. 
80/239  (5  S.  E.  56).  Error  to  enumer- 
ate facts  and  tell  jury  what  use  they 
must  make  of  them.  118/26,  27  (44  S. 
E.  851).  Reputation  for  lewdness 
may  be  circumstance  to  show  char- 
acter of  house,  but  its  probative  value 
is  for  jury  alone.  5  App.  766  (2)  (64 
S.  E.  828).  As  to  whether  opinion  in- 
timated by  stating  what  inferences 
are  authorized,  see  illustrative  cases 
collected  in  80/240  (5  S".  E.  56). 
See  Elements. 

Innocence,  error  for  judge  to  state  that 
he  had  allowed  prisoner  great  latitude 
that  he  might  show,  if  he  could. 
57/66. 

Intoxication  charged,  expression  of 
opinion  that  defendant  was  intoxi- 
cated demanded  new  trial.  6  App. 
538  (65  S.  E.  361). 

Joint  defendants:  Statement  of  judge 
in  directing  vercjjct  for  two  of  three 
defendants  jointly  indicted,  that  he 
would  express  no  opinion  as  to  guilt 
or  innocence  of  the  third  defendant, 
is  not  erroneous  as  being  expressive 
of  opinion  as  to  defendant's  guilt.  10 
App.  801  (74  S.  E.  285);  12  App.  342, 
343  (6)  (77  S.  E.  214).  Joint  defend- 
ants on  trial,  one  a  white  man  and  the 
other  a  negro,  charge  instructing  jury 
that  they  ought  not  to  find  the  negro 
guilty  unless  "he  acted  freely  and 
willingly  and  in  full  accord  with  the 
white  man  and  was  really  guilty  along 
with  the  white  man"  not  erroneous 
where  jury  are  fully  instructed  in 
other  portions  of  the  charge  as  to 
the  guilt  of  the  white  man.  60/264. 
Where  on  trial  of  one  of  joint  de- 
fendants, for  murder,  State  contended 
that  defendant  was  present  at  crime 
aiding  and  abetting  person  who  fired 
fatal  shot,  and  defendant  claimed  he 
was  not  present  when  shot  fired,  er- 
ror to  charge  that  jury  could  con- 
sider how  long  a  time  elapsed  from 
time  shot  fired  before  defendant  was 
in  immediate  presence  of  person  who 
fired   it,   aiding  and  abetting   him   to 
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take  life  of  deceased.  125/281  (3)  (54 
S.   E.  162). 

Jury  standing  eleven  to  one,  error  for 
judge  to  state  that  the  one  comes  to 
the  eleven,  though  he  adds  it  is  a 
matter  of  individual  conscience.  9 
App.  162  (70  S.  E.  888).  Urging  jury 
to  agree  not,  in  this  case,  require  re- 
versal. 130/18  (3)  (60  S.  E.  1C7). 
Cautioning  jury  to  watch  evidence 
carefully  and  consider  the  theories 
and  contentions,  not  error.  128/29 
(4)  (57  S.  E.  93). 

Larceny  of  brasses  from  car  alleged, 
charge  that  State  offers  evidence  as 
to  jackscrew  used  in  obtaining 
brasses,  was  opinion  that  accused  so 
used  jackscrew.  91/167  (2)  (17  S.  E. 
292). 

Law,  opinion  on,  invoked  by  counsel, 
during  argument  to  jury,  may  be  ex- 
pressed then.  65/707.  If  in  deciding 
legal  question,  as  it  arises,  judge  must 
pass  on  facts,  section  does  not  apply. 
46/26  (3).  While  jurors  are  judges 
of  the  law  and  facts,  they  should  re- 
ceive the  law  from  the  court,  and 
they  do  wrong  if  they  do  not  regard 
his  charge  as  the  law.  41/217.  To 
declare  the  law  applicable  to  a  given 
state  of  facts  is  not  intimation  of 
opinion  as  to  whether  facts  exist. 
Charge  that  occupation  of  premises  is 
such  ownership  as  would  protect 
against  burglary,  does  not  imply  that 
burglary  has  been  committed.  86/396 
(2)  (12  S.  E.  650).    See  Reference. 

Leading  question,  trial  judge  may  ask, 
in  order  to  elicit  the  truth,  provided 
in  so  doing  he  does  not  violate  provi- 
sions of  this  section.  11  App.  89,  90 
(7)   (74  S.  E.  711). 

Legal  effect  of  certain  testimony,  not 
error  to  state,  and  to  present  partic- 
ular hypothesis  thereon,  truth  of  tes- 
timony and  correctness  of  hypothesis 
being  left  to  jury.  83/44  (3)  (9  S. 
E.  945).  Charge  that,  if  evidence 
showed  defendant  uttered  forged 
paper  as  true,  law  would  presume  he 
had  knowledge  that  it  was  forged, 
was  statement  of  legal  effect  of  evi- 
dence, and  not  intimation  of  what 
was  or  was  not  proved.     71/164  (3). 

Liquor,  on  trial  for  sale  of,  charge  "that 
where  there  has  been  evidence  intro- 
duced tending  to  show  a  sale,"  cer- 
tain other  evidence  could  be  consid- 


ered, not  opinion.  9  App.  233  (2)  (70 
S.  E.  974).  State's  evidence  tending 
to  show  illegal  sale  of  liquor  by  de- 
fendant and  defendant  stating  he 
acted  as  agent  of  buyer,  judge  may 
charge  that  evidence  shows  illegal 
sale  and  only  question  is  whether  de- 
fendant sold  it.  125/281  (54  S.  E. 
:72). 

Mandatory  cause  for  new  trial,  viola- 
tion of  this  section  is.  5  App.  813  (63 
S.  E.  936);  and  see  6  App.  798  (65  S. 
E.  839). 

Manner  of  question  and  degree  of  sur- 
prise as  indicated  by  inflection  of 
judge's  voice,  not  reviewable.  130/307 
(3)  (60  S.  E.  572);  and  see  5  App.  483 
(63  S.  E.  566). 

Mistrial,  judge  not  authorized  to  de- 
clare, of  his  own  motion,  over  pro- 
test of  accused,  because  he  has  ex- 
pressed opinion  in  admitting  certain 
evidence.  120/237  (1)  (47  S.  E.  627). 
Where,  in  such  case,  judge  declares 
he  will  order  mistrial,  defendant  can- 
not demand  verdict  of  acquittal. 
118/776  (1)  (45  S.  E.  596).  Remarks 
by  judge  to  counsel  in  hearing  of  ju- 
rors, claimed  to  be  prejudicial  to  ac- 
cused, not  ground  for  new  trial, 
where  no  motion  made  to  have  mis- 
trial declared  or  for  postponement  in 
order  that  other  jurors  may  be  im- 
paneled.    135/277   (1)    (69  S.  E.  184). 

Morphine,  charge  that  one  who  sells, 
not  on  order  or  prescription  of  li- 
censed physician,  dentist,  or  veterinary 
surgeon,  is  guilty  of  misdemeanor, 
without  reference  to  whether  seller  be 
proprietor  of  a  drug  store,  or  merely 
the  employee  of  such  proprietor,  not 
expression  of  opinion  as  to  what  was 
proved.  12  App.  480,  481  (4)  (77  S. 
E.  652). 

Motion  which  defendant's  counsel  about 
to  make,  where  judge  anticipates,  and 
says,  "I  know  what  your  motion  is 
and  overrule  it,"  this  is  not  expression 
of  opinion  on  facts.  8  App.  660  (2) 
(70  S.  E.  141). 

Murder,  error  to  charge  that  offense 
was,  if  accused  inflicted  wound  which 
caused  death,  when  accused  denied 
that  he  inflicted  wound  and  that 
wound  caused  death.  112/336  (1)  (37 
S.  E.  371).  Accidental  killing  being 
defense  on  trial  for  murder,  error  to 
charge  on  intentional  killing  and  then 
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allude  to  defense  by  saying,  "I  see  I 
have  got  that  noted  here  but  forgot 
to  call  your  attention  to  it."  109/480 
(3)  (35  S.  E.  59),  distinguished 
126/113  (9)  (38  S.  E.  304).  Use  of 
word  "murder"  in  order  calling  spe- 
cial term  for  trial  of  person  indicted 
for  murder  of  named  person,  not  ex- 
pression of  opinion.  93/307  (1)  (20  S. 
E.  331).  Charge  that,  while  defend- 
ant admitted  there  was  a  killing  and 
it  was  murder,  he  contended  he  was 
not  the  guilty  person  not  error, 
where  defendant  so  stated,  and  evi- 
dence showed,  without  conflict,  that 
deceased  was  assassinated.  130/22  (3) 
(60  S.  E.  158).  Charge  to  jury  that 
they  could  find  but  one  of  two  ver- 
dicts, "either  one  for  murder,  or  for 
justifiable  homicide,  whatever  the  ev- 
idence and  the  defendant's  statement, 
under  the  rules  of  law  that  I  have 
given  you  in  charge,  convinces  you 
of,"  not  erroneous  in  that  it  was  a 
direct  intimation  to  jury  that  murder 
alone  had  been  proven  under  the  evi- 
dence, because  the  court  nowhere 
either  explained  or  defined  justifiable 
homicide,  the  theory  of  justifiable 
homicide  not  having  been  presented 
either  by  evidence  or  statement  of  ac- 
cused. 137/89  (2)  (72  S.  E.  896). 
Charge  that  if  jury  believed  from  evi- 
dence that  accused  was  acgressor, 
etc.,  not  opinion  that  he  was  ag- 
gressor. 136/804  (1)  (72  S.  E.  233). 
See  Grade. 

Mutual  combat,  charge  that  evidence 
tends  to  show,  error.  118/762  (2)  (45 
S.  E.  619).  To  read  section  73  as 
"especially  applicable"  was  to  express 
opinion  that  there  was  mutual  com- 
bat.    110/331  (3)   (35  S.  E.  651). 

Name  of  deceased  in  issue,  error  to  in- 
timate opinion  as  to  evidence.    63/456. 

New  trial,  error  requiring  grant  of,  for 
judge  to  express  or  intimate  opinion 
as  to  what  has  or  has  not  been 
proved.     112/407   (3)    (37  S.   E.  747). 

Obscene  language,  use  of,  charged,  it 
was  error  to  instruct  jury  to  find 
what  language  was  used  when  it  was 
denied  that  any  language  was  used. 
6  App.  395  (2)   (65  S.  E.  58). 

Poison,  where  physician  charged  with 
murder  by,  request  to  charge  that  if 
jury,  found  medicine  was  adminis- 
tered in  regular  course  of  treatment, 


and  it  was  possible  for  it  to  contain 
arsenic,  unknown  to  defendant,  and 
quantity  found  in  organs  of  deceased 
after  death  was  about  quantity  possi- 
ble to  be  in  medicine,  acquittal  should 
result,  properly  refused.  136/600  (6) 
(71  S.  E.  1038). 

Possession  of  stolen  goods,  opinion  as 
to  effect  of,  cause  for  reversal.  97/692 
(25  S.  E.  388). 

Presumption  of  innocence,  charge  that 
there  is,  in  defendant's  favor,  which 
remains  "until"  the  State  overcomes  it 
by  satisfactory  evidence,  not  error. 
100/267  (1)  (28  S.  E.  71).  Charge 
that  "if  a  deadly  weapon  is  used  to 
accomplish  the  killing,  which  Is  likely 
to  produce  death  when  used  in  the 
manner  the  proof  shows  it  was  used, 
the  law  presumes  that  the  person  us- 
ing it  intended  to  kill,"  not  error 
where  context  shows  court  was  not 
referring  to  particular  case  on  trial. 
68/615,  697.  Charge  that  malice  is 
presumed  when  one  person  shoots  at 
another  with  a  shotgun  is  not  ex- 
pression of  opinion  on  facts.  125/11 
(2)  (53  S.  E.  804).  See  Elements,  In- 
ferences, Legal  effect. 

Purpose  of  evidence,  instruction  which 
misstates,  and  informs  jury  that  de- 
fendant introduced  such  evidence  in 
unsuccessful  attempt  to  establish  con- 
tention which  defendant  did  not  make, 
requires  a  reversal.  8  App.  421-  (3) 
(69  S.  E.  313).  Judge's  statement  on 
objection  to  evidence  that  solicitor 
wished  it  introduced  to  show  motive, 
not  expression  of  opinion  that  it 
shows  motive.  130/343  (1)  (60  S.  E. 
1006). 

Question  witness,  not  error  for  court 
to,  unless  he  intimates  opinion;  man- 
ner of  asking  question  cannot  be  de- 
termined. 5  App.  483  (1)  (63  S.  E. 
566).  Judge  should  not,  by  form  or 
manner  of  (lis  examination,  intimate 
opinion  on  facts.  2  App.  184  (1)  (58 
S.  E.  416),  192  (1)  (58  S.  E.  335),  492 
(2)  (58  S.  E.  689),  723  (3)  (59  S.  E. 
12),  834  (1-4)  (59  S.  E.  88);  1  App. 
542  (1,  2)  (57  S.  E.  929);  3  App.  509 
(60  S.  E.  274);  4  App.  68  (5)  (60  S. 
E.  816);  5  App.  234  (5)  (62  S.  E. 
1007);  7  App.  627  (2)  (67  S.  E.  682); 
122/740  (3,  4)  (50  S.  E.  946);  11  App. 
164  (74  S.  E.  1002),  419  (3)  (75  S.  E. 
519);  12  App.    217    (1)    (77  S.    E.  9). 
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Where  a  witness,  after  rigid  examina- 
tion by  judge  as  to  time  of  offense, 
finally  brought  time  within  statute  of 
limitations,  error  for  judge  to  say, 
"that  is  sufficient."  108/786  (33  S.  E. 
814).  See  Character,  Leading  ques- 
tion. 

Rape,  charge  on,  here  not  erroneous  as 
being  argumentative  or  as  informing 
jury  that  woman's  testimony  was  cor- 
roborated.    125/266  (2)   (54  S.  E.  168). 

Recollection  of  what  has  been  testified, 
judge  may  state,  when,  in  so  doing, 
he  does  not  intimate  opinion  as  to 
weight  that  should  be  attached  to 
testimony.  11  App.  329  (2)  (75  S.  E. 
338).  In  ruling  on  admissibility  of 
evidence  judge  may  state  his  recollec- 
tion as  to  some  portion  of  the  testi- 
mony without  prejudice  to  defendant. 
8  App.  673   (2)    (70  S.  E.  43). 

Recommendation,  where  court  stated 
what  punishment  would  be  in  case  of, 
adding  that  court  could  not  change 
it,  if  it  so  desired,  this  was  npt  ex- 
pression of  opinion.  130/348  (6)  (60 
S.  E.  1006). 

Reconcile  testimony  which  may  seem 
conflicting,  charge  that  it  is  jury's 
duty  to,  without  imputing  perjury  to 
any  witness,  but  in  any  event  to 
reach  a  conclusion  that  leaves  no  rea- 
sonable doubt  of  guilt,  not  harmful 
here.     123/171,  172  (51  S.  E.  315). 

Reference  to  testimony,  in  deciding 
questions  at  the  trial,  not  amount  to 
expression  of  opinion  on  the  facts. 
119/572  (1)   (46  S.  E.  833).     See  Law. 

Remark  of  judge,  "This  is  spectacular," 
made  when  prisoner  and  family  and 
counsel  were  passing  into  room  to 
consult,  and  another  remark,  "Small 
potatoes,  and  stringy  at  that,"  made 
upon  objection  to  a  proceeding  by 
prisoner's  counsel,  not  reviewable. 
86/108  (3)  (12  S.  E  205).  Not  error, 
in  refusing  request  to  charge,  to  re- 
mark that  there  is  no  evidence  to  war- 
rant charge  when  such  is  the  fact. 
30/137   (3). 

Restatement  of  testimony  of  witness  by 
judge  is  reversible  error,  when  such 
testimony  material  and  prejudicial.  4 
App.  167  (2)  (60  S.  E.  1033);  7  App. 
26  (65  S.  E.  1074).  Recapitulation  of 
evidence  in  such  way  as  to  impress 
jury  that  facts  testified  to  by  wit- 
nesses  named    had    been   established 


and  that  their  testimony  was  entitled 
to  more  consideration  than  that  of 
other  witnesses  not  referred  to,  error. 
124/8  (52  S.  E.  20).  For  judge  to 
state  answer  of  witness  is  not  expres-. 
sion  of  opinion.  130/307  (2)  (60  S. 
E.  572).  Reading  over  evidence  as 
given  by  witness  is  different  from  ex- 
pressing opinion  as  to  what  has  been 
proved.  43/368.  Charge  that  jury 
consider  all  testimony,  naming  num- 
ber of  facts  but  expressly  leaving 
truth  of  such  facts  to  jury,  not  ex- 
pression of  opinion.  97/187  (22  S.  E. 
567).  Where  court  stated  that  cer- 
tain fact  had  been  suggested  in  evi- 
dence but  expressly  left  question  of 
its  proof  to  jury,  and  then  charged 
law  applicable  in  event  jury  found 
fact  had  been  proved,  new  trial  not 
granted.  136/107  (2)  (70  S.  E.  952). 
Court  should  not  repeat  evidence  for 
State  and  submit  it,  with  argumenta- 
tive deductions  drawn  therefrom  by 
State's  counsel,  as  issues  in  case. 
95/484  (3)  (22  S.  E.  315).  Summing 
up  evidence,  followed  by,  "These  are 
some  of  the  circumstances  relied  upon 
by  State"  was  an  expression  of  opin- 
ion. 3  App.  649  (3)  (60  S.  E.  335). 
Summing  up  evidence  by  judge  in 
such  a  way  as  tends  to  impress  the 
jury  that  the  testimony  has  estab- 
lished the  contention  of  one  of  the 
parties,  etc.,  error;  coupling  state- 
ment with  expression,  "State  insists," 
"it  is  contended,"  etc.,  not  save  it.  2 
App.  184  (6)  (58  S.  E.  416). 

Self-defense,  charge  that  deceased  had 
right  to  act  in,  if  jury  believed  cer- 
tain facts  existed  not  error.  83/44 
(3)  (9  S.  E.  945).  Charge  that,  "Now 
a  man  cannot  defend  himself  by  sim- 
ply coming  before  a  jury  and  saying, 
4I  really  believed  my  life  was  in  dan- 
ger,' unless  he  can  show  he  had  some 
good  reason  for  believing  his  life  was 
in  danger,"  was  not  erroneous  as  an 
expression  of  opinion  by  the  court 
that  the  defendant  did  not  have  suffi- 
cient cause  for  believing  that  his  life 
was  in  danger  when  he  killed  the  de- 
ceased.    139/613    (3)    (77   S.   E.   808). 

Sentence,  expression  of  opinion  on 
merits  of  case  while  imposing,  is  not 
subject  to  review.  6  App.  428  (5)  (65 
S.  E.  191).  Expression  of  opinion  in 
pronouncing  sentence  not  ground  for 
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new  trial  here,  though  jury  subse- 
quently polled,  recharged,  sent  back, 
and  returned  similar  verdict.     124/866 

(1)  (53S.  E.  678). 

Some  evidence  *  as  to  good  character, 
charge  that  defendant  has  introduced, 
and  adding,  "That  is  a  matter  that 
you  can  consider,  along  wiih 
the  other  evidence,  in  determining 
whether  or  not  defendant  be  guilty, 
or  not  guilty,"  was  not  erroneous,  he- 
cause  of  use  of  word  "some."  112/392 
(5)    (37  S.   E.  762). 

Statement  of  defendant,  not  error  for 
court  to  add  to  instruction  on,  "You 
will  consider  all  the  testimony  and 
give  such  weight  as  you  see  proper, 
if  any,  to  the  defendant's  statement, 
and  from  all  of  it  undertake  to  arrive 
at  what  the  truth  is;"  the  words  "if 
any,"  not  being  subject  to  the  criti- 
cism that  they  constituted  an  expres- 
sion of  opinion  as  to  the  weight  the* 
jury  should  give  to  defendant's  state- 
ment, or  an  intimation  that  they 
should  not  give  any  weight  whatever 
to  such   statement.     12  App.  728,   729 

(2)  (78  S.  E.  201).  Judge  must  not 
imply  that  statement  of  defendant  is 
in  part  unworthy  of  belief.  126/571 
(4)  (55  S.  E.  502).  In  judge's  remark 
that  he  has  allowed  defendant  to 
make  full  statement,  use  of  word 
"full"  not  expression  relating  to  cred- 
ibility or  weight  of  statement.  4  App. 
845  (2)  (62  S.  E.  540).  Error  to  dis- 
credit prisoner's  statement  by  com- 
paring it  with  evidence  and  showing 
discrepancies.  57/503  (4).  Error  to 
use  language  calculated  to  impress 
jury  that  they  ought  to  be  cautious  in 
believing  statement.  114/266  (1)  (40 
S.  E.  231).  Error  for  judge  to  say, 
"Let  him  finish  his  statement;  I 
never  knew  one  of  them  to  get 
through  making  his  statement." 
123/523  (3)  (51  S.  E.  598).  That  court 
repeated  portion  of  statement  of  de- 
fendant not  require  new  trial,  unless 
involving  expression  of  opinion  on 
facts,  or  otherwise  prejudicial  to  de- 
fendant.    7  App.  745  (3)   (68  S.  E.  60). 

Sufficiency  of  evidence  to  establish  dis- 
puted fact,  for  jury.  65/506  (4-a). 
Court  should  express  no  opinion  as 
to  sufficiency  of  evidence.  10/512  (8). 
Error  to  charge  that  mere  tracks  not 
sufficient  to  convict,  unless  there  was 


some  peculiarity  about  the  tracks. 
96/349    (2)    (23   S.    E.   410). 

Summing  up  evidence:  See  Restate- 
ment 

Supreme  court,  improper  for  judge  **n 
jury's  presence  to  refer  to  right  of, 
to  reverse  his  rulings  to  which  re- 
spectful objection  is  being  made  by 
defendant's  counsel.  2  App.  383  (58 
S.  E.  511).  Language  employed  in 
decision  of  appellate  court,  not  neces- 
sarily proper  in  charging  jury.  2 
App.  41,  42  (58  S.  E.  327);  see  133/435 
(3),  437  (66  S.  E.  251);  134/306  (2) 
(67  S.  E.  881).  If  opinion  of 
higher  court  states  that  certain 
circumstances  should  be  given  su- 
perior weight  to  others  in  evidence, 
it  is  error  in  charge.  6  App.  502  (l) 
(65  S.  E.  295);  see  6  App.  507  (3-a) 
(65  S.  E.  361).  Wrong  to  read  from 
Supreme  Court  report  statement  that 
"juries  are  generally  too  reluctant  to 
convict  on  circumstantial  evidence." 
65/506  (7).  Supreme  Court  cannot 
say  whether  opinion  expressed  in 
hearing  of  jury  unless  record  affirm- 
atively shows  facts.  42/10  (5).  No 
discretion  under  this  section.  6  App. 
798   (2)    (65  S.  E.  839). 

Surprise:     See  Attempt,  Manner. 

"The"  instead  of  "a"  applied  to  pistol 
on  concealed  weapon  charge,  expres- 
sion of  opinion,  where  fact  as  to 
whether  defendant  actually  had  a  pis- 
tol or  "not  was  in  issue.  2  App.  626 
(1)   (58  S.  E.  1063). 

Third  person,  where  defendant  intro- 
duces evidence  to  show  probable 
guilt  of,  to  relieve  himself  of  the 
charge,  no  error  for  court  to  argue 
improbability  of  guilt  of  this  third 
person.     33/281  (2). 

Threats,  evidence  as  to,  not  being  clear, 
error  to  charge  that  evidence  has  been 
introduced  tending  to  show  threats. 
109/157  (2)  (34  S.  E.  369).  Effect  of 
threat  as  proved,  should  be  left  to 
jury;  court  should  not  express  any 
opinion.  58/224  (1).  Charge  that 
threats  are  "of  very  little  importance" 
as  evidence,  error.  2  App.  228  (3) 
(58  S.  E.  477). 

Time  of  offense,  where  defendant's 
counsel  claimed  that  his  client  did 
not  know  that  the  State  would  prove, 
as  different  from  the  time  set  out  in 
the  indictment  and  the  court  replied 
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that  he  thought  defendant  did  know, 
that  under  the  Jaw  the  State  could 
prove  any  time  within  two  years,  this 
was  no  expression  of  opinion.  62/164. 
See  Question.  Charge  that  particu- 
lar day  need  not  be  proved,  not  ex- 
pression of  opinion.  128/17  (6)  (57  S. 
E.  83).  Time  at  which  expression  of 
opinion  is  forbidden  is  during  progress 
of  trial.  93/307  (l)  (20  S.  E.  331). 
Section  not  apply  to  remarks  of 
judge  made  before  trial,  though  made 
in  open  court  and  in  hearing  of  ju- 
rors subsequently  serving  in  case.  7 
App.  20  (1)  (65  S.  E.  1073).  Remarks 
of  judge  after  verdict  rendered,  no 
ground  for  new  trial.  122/173  (6)  (50 
S.  E.  65).    See  Sentence. 

Turning  points  in  case,  judge  may  tell 
jury  what  are,  provided  he  tells  them 
correctly.     92/65   (6)    (18  S.   E.  536). 

Uncontradicted  evidence  cannot  be 
charged  as  true.  1  App.  700  (5)  (58 
S.  E.  67). 

Venue,  where  controversy  as  to  proof 
of.  has  arisen  between  counsel  for  ac- 
cused and  solicitor,  not  error  for 
judge  to  state  that  a  witness  testified 
that  crime  was  committed  in  the 
county.  125/58  (1)  (53  S.  E.  816); 
see  80/468  (3)  (5  S.  E.  503);  89/316 
(15  S.  E.  313).  Where  question  as  to 
venue  raised  by  evidence  for  accused, 
judge's  statements  to  counsel  with 
reference  to  the  form  of  verdict  were 
not  here  calculated  to  impress  jury 
that  judge  thought  defendant  guilty 
and  it  was  only  question  as  to  whether 
he  could  be  convicted  in  county  of 
trial.      136/163    (6)    (71   S.   E.    128). 

Victim,  to  speak  of  deceased  as,  where 
prisoner  is  on  trial  for  murder,  crit- 
icised.    58/49   (11). 

Vision  being  tested  by  asking  color  of 
clothing  of  different  men,  error  for 
judge  to  remark,  "That  is  no  test. 
She  was  right  up  to  this  man.  You 
can't  take  an  old  person  like  that,  who 
has  to  wear  specks,  and  test  her  sight 
from  where  you  are  from  here." 
97/185    (1)    (22   S.   E.  404). 

Weight,  not  duty  of  judge  to  classify 
evidence  as  to.  43/484.  Weight  and 
credit  of  evidence  for  jury.  Error  to 
say  that  evidence  of  certain  witness 
on  cross-examination  did  not  amount 
to  much.  12/142  (3).  Such  remark 
not    cause    reversal    if    evidence    en- 


tirely irrelevant  to  issue.  12/213  (1). 
Error  to  refer  to  certain  circumstances 
and  tell  jury  they  are  to  consider 
them  and  give  them  weight  as  sensi- 
ble men.  114/449  (2)  (40  S.  E.  242). 
Error  to  charge  that  testimony  of  ex- 
pert witness  was  entitled  to  great 
weight.  112/336  (2)  (37  S.  E.  371). 
See  Alibi*  Character,  Inferences, 
Threats. 

Whole  charge,  written  and  in  the  rec- 
ord, will  be  perused  to  ascertain 
whether  charge  expresses  or  intimates 
opinion.  60/264  (2);  62/72;  68/615;  10 
App.  61  (2)  (72  S.  E.  534).  In  view 
of  the  charge  as  a  whole,  the  follow- 
ing instruction  is  not  cause  for  a  new 
trial:  "You  are  to  look  to  the  facts 
and  circumstances,  and  to  the  transac- 
tions surrounding  this  case,  as 
brought  out  by  the  testimony,  and 
say  whether  or  not  you  believe  the 
defendant  was  in  any  way  connected 
with  the  sale  of  liquor,  either  for 
himself  or  for  others,  directly  or  in- 
directly." 11  App.  268  (5)  (74  S.  E. 
1101). 

Withdrawal  of  one  of  three  offenses  be- 
ing tried  together,  and  asking  ques- 
tion indicating  court's  belief  as  to 
facts,  demanded  new  trial.  2  App.  401 
(58  S.  E.  555,  557).  Two  defenses  re- 
lied on,  error  so  to  charge  jury  as  to 
give  them  impression  that  one  of 
such  defenses  not  relied  on.  7  App. 
803  (68  S.  E.  318).     See  Count. 

Witness,  statement  by  court  that  cer- 
tain thing  was  or  was  not  said  by, 
not  expression  of  opinion.  129/717 
(3)  (59  S.  E.  816);  but  see  112/407  (3) 
(37  S.  E.  747).  See  Restatement. 
Guilt  of  witness  as  accomplice  here 
question  for  jury  and  court  could  not 
charge  that  witness  was  not  an  ac- 
complice. 8  App.  816  (2)  (70  S.  E. 
193).  That  solicitor  had  not  held  out 
inducements  to  witness,  intimated  by 
charge  that  he  had  no  authority  to 
do  so  without  court's  consent.  116/929 
(43  S.  E.  370).  Conduct  of  judge 
towards  witness  not  controlled,  ex- 
cept for  such  abuse  of  his  authority 
as  would  manifestly  tend  to  shape  or 
unduly  influence  finding  of  jury.  2 
App.  255  (5)  (58  S.  E.  532).  For 
judge  to  state  facts  of  his  own  knowl- 
edge tending  to  exculpate  witness 
from    offense    charged,    is     reversible 
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error.  6  App.  798  (1)  (65  S.  E.  839). 
After  charge  with  reference  to  de- 
fendant's being  under  ten  years  of 
age,  error  to  say,  "you  will  consider 
in  connection  with  this  all  the  evi- 
dence, the  interest  of  the  principal 
witnesses  for  the  defendant."  124/136 
(1)  (52  S.  E.  156).  It  was  not  ex- 
pression of  opinion  as  to  witness's  ev- 
idence, to  say  to  him  in  answer  to  his 
statement  that  he  was  trying  to  an- 
swer question  propounded  by  solicitor 
general,  "No,  you  are  not."     138/137 


(2)  (74  S.  E.  1000).  Improper  for 
judge,  by  manner  and  statements,  to 
discredit  a  witness  or  minimize  im- 
portance of  his  testimony.  Angry 
statement  by  judge  to  witness  here 
held  not  prejudicial.  11  App.  410  (75 
S.  E.  443).  Directing  attention  of  so- 
licitor to  fact  that  one  witness  sworn 
for  State  had  not  testified,  not  require 
new  trial.  7  App.  745  (3)  (68  S.  E. 
60).  See  Commendation,  Leading 
question,  Question. 


ARTICLE  25. 
The  Verdict. 

§  1059.  (§  1033.)  Jury  judges  of  law  and  facts;  form  and  construc- 
tion of  verdicts.  On  the  trial  of  all  criminal  cases  the  jury  shall  be  the 
judges  of  the  law  and  the  facts,  and  shall  give  a  general  verdict  of  "guilty" 
or  "not  guilty."  Verdicts  are  to  have  a  reasonable  intendment,  and  are  to 
receive  a  reasonable  construction,  and  are  not  to  be  avoided  unless  from 
necessity. 

Const.,  Art.  1,  §  2,  par.  1  (§  6382,  C.  C).     Cobb,  835. 

§  5927,  C.  C. 

Jury  Judges  of  Law  and  Facts. 


Abbreviations,  meaning  of,  question  for 
jury.     57/36. 

Application  of  law  to  facts,  jurors  are 
to  make,  and  the  result  of  that  appli- 
cation it  is  within  their  exclusive  prov- 
ince to  find.  49/485;  52/290  (5); 
56/61  (2);  91/271  (5)   (18  S.  E.  298). 

Charge,  where  judge  instructs  jury  in, 
that  they  are  judges  of  fact,  imma- 
terial that  he  does  not  also  instruct 
them  they  are  judges  of  law  if  correct 
rules  of  law  applicable  to  the  case  are 
given  in  charge.  8  App.  430  (1)  (69 
S.  E.  601).  Charge  that  jury  take  law 
as  charged,  apply  it  to  evidence,  and 
render  such  verdict  as  law  demands, 
not  error.  136/798  (72  S.  E.  157).  Not 
ground  for  reversal  that  judge  failed 
to  charge  jury  that  they  were  judges 
of  the  law  and  facts.  136/157  (2)  (71 
S.  E.  6),  798  (72  S.  E.  157).  Charge, 
"The  court  may  be  wrong,  but  you 
cannot   be   wrong   in    taking   the   law 


from  the  court,"  held  error,  but  harm- 
less, where  court  correctly  charged 
law  of  case.  16/600  (4).  Charge  that 
jury  should  not  differ  from  court  on 
trivial  grounds,  but  should  be  clearly 
satisfied  that  court  was  wrong  before 
they  did  so,  was  objectionable.  25/527 
(3).  Charge  of  court  is  the  means  of 
informing  jury  as  to  what  the  law  is; 
jurors  must  be  guided  by  the  law  as 
the  court  gives  it  to  them  in  charge. 
40/689;  53/432,  433;  41/219;  49/485; 
52/87,  290;  48/66  (3);  42/9  (3);  56/61; 
64/470  (d);  81/140  (1)  (7  S.  E.  142); 
91/271  (5)  (18  S.  E.  298);  66/517; 
66/539:  52/607;  77/767  (2)  75/382,  614 
(2);  136/356  (a)  (71  S.  E.  667).  Error 
to  charge  that  jurors  are  in  no  sense 
judges  of  law.  56/61  (1).  See  Re- 
quest. 
Circumstantial  evidence,  jury  no  more 
judges  of  law  in  cases  of,  than  in  other 
cases.     65/621  (3). 
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Civil  cases,  jury  in,  bound  to  find  law 
according  to  charge.  12/475;  41/217; 
52/607;  but  see  56/352  (3),  503  (2). 

Constitution,  insertion  of  this  section  in, 
did  not  change  the  meaning,  but  only 
emphasized  the  importance  of  it. 
64/454  (2-d).     See  §  6382,  Civil  Code. 

Custody,  where  one  is  on  trial  for  aid- 
ing to  escape  from,  fact  of  custody 
and  legality  thereof  is  for  jury;  court 
should  define  legal  custody  and  let 
jury   apply   definition   to   facts.     56/61 

(1). 

Definition  of  gaming,  as  given  by  court, 
should  be  adopted  by  jury  as  the  law. 
40/689. 

Differ  with  court,  request  to  charge  that 
where  jurors  conscientiously  do,  they 
have  a  right  to  do  so,  properly  denied. 
53/432;  42/9  (3). 

Direct  verdict  for  defendant  in  criminal 
case,  motion  to,  for  defect  in  indict- 
ment, not  allowable.  15/205;  41/484; 
46/322  (2);  and  see  5/441  (1).  See 
§  5926,  Civil  Code,  and  notes. 

Disturbed,  verdict  of  jury  will  not  be, 
unless  clearly  wrong,  inasmuch  as  law 
makes  jury  judges  of  both  law  and 
facts.  22/499  (6);  35/75  (3);  26/276 
(7). 

Doubts  as  to  law,  request  to  charge  that 
prisoner  is  entitled  to  benefit  of,  in 
the  same  manner  as  if  they  were 
doubts  arising  from  testimony,  prop- 
erly refused.    48/66  (3). 

Facts,  judge  usurping  function  of  jury 
with  reference  to  determining,  ground 
for  new  trial.  124/136  (1)  (52  S.  E. 
156).  Jury  should  follow  court's 
charge  as  to  essential  facts  to  consti- 
tute guilt.  41/219;  49/485.  See  Appli- 
cation, Charge,  Inference.  Expres- 
sion of  opinion  on  facts  by  judge: 
See  §  1058  and  notes. 

Fraudulent  procurement  of  money  on 
contract  for  services,  Act  of  1903 
penalizing,  not  repeal  this  section. 
128/661  (6)  (57  S.  E.  889).  See  §§  715, 
716. 

Indictment,  motion  to  quash,  because  of 
insufficient  evidence  will  not  be  en- 
tertained by  court,  the  question  being 
one  of  fact  for  the  jury.  3  App.  609 
(3)  (60  S.  E.  283). 

Inference  from  facts,  witness  may  give, 
where  he  cannot  so  state  facts  as  that 
jury  will  be  able  to  dflaw  their  own  in- 
ference.   135/622  (6)  (70  S.  E.  237). 


Labor  Contract  Act  (Acts  1903,  p.  90) 
not  repeal  this  section.  128/662  (6) 
(57  S.  E.  889).    See  §§  715,  716. 

Law,  jury  should  take,  from  court  and 
not  from  counsel.  122/175  (2)  (50  S. 
E.  51);  8  App.  668  (6)  (70  S.  E.  Ill); 
118/780,  782  (45  S.  E.  604);  123/171, 
172  (51*  S.  E.  315);  41/217.  Where 
verdict    is   contrary   to    law,    Supreme 

•  Court  will  set  it  aside  in  criminal  case 
as  well  as  in  civil  cases.  52/87.  Ap- 
plication of  law  when  construed  by 
court,  only  sense  in  which  jury  are 
judges  of  the  law.  105/683  (l)  (31  S. 
E.  592).  Not  error  to  charge,  "If  the 
court  should  err  in  giving  you  a 
principle  of  law,  there  is  a  way  by 
which  such  error  may  be  corrected. 
That  responsibility  does  not  rest  upon 
your  shoulders,  and  it  is  therefore 
your  duty  to  accept  the  law  as  given 
you  in  charge  by  the  court,  and  apply 
those  principles  of  law  to  the  facts 
as  you  find  them,  and  make  up  your 
verdict,  as  stated  to  you."  137/86  (8) 
(72  S.  E.  949).  In  recognizing  right 
of  jury  to  judge  of  the  law,  the  court 
should  not  do  it  grudgingly,  so  as  to 
restrict  jury  in  the  full  and  free  exer- 
cise of  their  right.  22/211  (10).  See 
Charge,  Circumstantial  evidence, 
Doubts. 

Materiality  of  allegations,  court  deter- 
mines; factum  of  allegations,  for  jury. 
5  App.  184  (2)   (62  S.  E.  992). 

Murder,  error  to  charge  that  offense 
was,  if  accused  inflicted  wound  which 
caused  death,  when  accused  denied 
that  he  inflicted  wound  and  that 
wound  caused  death.  112/336  (1)  (37 
S.  E.  371).  Where  evidence  would 
sustain  no  verdict  other  than  that  of 
murder  or  acquittal,  charge  that  there 
is  only  one  grade  of  homicide  in- 
volved, and  that  is  murder,  is  not  er- 
roneous as  intimating  an  opinion  as  to 
guilt.  113/267  (2)  (38  S.  E.  841).  See 
§  1058  and  notes. 

Opinion  on  the  facts  expressed  by 
judge:    See  §  1058  and  notes. 

Rape,  on  trial  of  one  for  assault  with 
intent  to,  testimony  of  prosecutrix, 
matter  wholly  for  jury.  2  App.  41  (1, 
2)  (58  S.  E.  327);  3  App.  336  (1)  (59 
S.  E.  823);  3  App.  479  (60  S.  E.  112); 
but  see  120/435  (48  S.  E.  180). 

Request,  in  absence  of,  not  error  to 
omit    to    charge    jury    that    they    are 


Digitized  by 


Google 


§  1059 


CALL  OF  THE  DOCKET  TO  SENTENCE. 


720 


The  verdict. 


judges  of  the  law  and  facts.     11   App.  58/224    (1). 

150  (1)   (74  S.  E.  901),  151  (2)   (74  S.  Weight  of  evidence,  determined  by  jury; 

E.  902).  court  should  not   charge   that  partic- 

Threats,  effect  of,  as  evidence,  to  be  de-  ular  evidence  is  entitled  to  great  con- 

termined     by     jury     for     themselves.  sideration.    110/440  (3)  (35  S.  E.  710). 


Form  and  Construction  of  Verdicts. 


See  §  5927,  Civil  Code,  and  notes. 
Cited.  10  App.  147,  149  (75  S.  E.  266). 
Amendment:  See  Illegal  verdict 
Certain,  maxim  that  that  is,  which  can 
be  made  certain,  should  be  applied 
when  construing  verdicts.  11  App.  1 
(4)  (74  S.  E.  569). 
Correction:  See  Illegal  verdict 
Form  of  verdict,  judge  should  charge 
jury  as  to,  in  case  they  find  defend- 
ant not  guilty;  omission  cured  by  re- 
calling jury  and  giving  them  appro- 
priate instructions.  93/123  (3)  (19  S. 
E.  32);  92/05  (9)  (18  S.  E.  536). 
Emphatic  statement  of  court  to  jury, 
given  in  charge,  as  to  the  form  of  the 
verdict,  not  reversible  error  unless  it 
be  such  as  to  do  injustice  to  one  of 
parties.  20/156  (14).  Where  jury  are 
instructed  that  if  theories  of  the  evi- 
dence, contended  for  by  accused,  are, 
in  the  opinion  of  the  jury,  well 
founded,  they  should  acquit,  inadver- 
.  tent  omission  to  instruct  as  to  form  of 
verdict  of  acquittal  not  cause  for  new 
Hal.  11  App.  15  (3)  (74  S.  E.  567). 
Charge  as  to  form  of  verdict  if  ac- 
cused found  guilty  erroneous  if  form 
of  acquittal  verdict  not  also  given. 
101/803  (7)  (29  S.  E.  127).  Omission 
of  court  to  give  form  of  verdict  if 
accused  found  not  guilty,  not  error 
requiring  new  trial,  where  form  of 
verdict,  if  accused  found  guilty,  not 
piven.  124/698  (9)  (52  S.  E.  649). 
Charge  that  if  jury  should  find  defend- 
ant guilty  of  voluntary  manslaughter 
form  of  verdict  should  be,  "We  the 
jury  find  the  defendant  not  guilty," 
not  such  as  to  mislead  jury  into  be- 
lieving that  if  they  found  defendant 
guilty  of  that  offense  it  would  have 
the  effect  of  discharging  him  from  all 
punishment.  135/277  (2)  (69  S.  E. 
184). 
General  verdict  of  guilty  on  indictment 
containing  three  counts  not  sustained 
when  no  evidence  of  guilt  under  first 
and  second.  112/229  (4)  (37  S.  E. 
400).     General  verdict  of  guilty  with 


recommendation,  where  accused  in- 
dicted for  assault  with  intent  to  mur- 
der, but  solicitor  announced  that  State 
would  not  insist  upon  conviction  of 
higher  crime  than  shooting  at  another, 
construed  as  verdict  of  guilty  of 
shooting  at  another.  121/143  (48  S.  E. 
951).    See  Special  verdict. 

Grade  of  offense,  general  verdict  of 
guilty  convicts  of  highest  charged. 
10/47  (4);  12/293  (3);  43/218;  55/131; 
52/565  (3);  86/396  (3)  (12  S.  E.  650); 
50/128;  78/192  (2  S.  E.  693).  When 
there  is  doubt  as  to  the  grade  of  the 
offense,  verdict  should  be  for  the 
lowest  charged.  59/307.  And  if  the 
evidence  is  consistent  with  any  one  of 
these  grades  charged,  a  conviction  of 
the  highest  is  not  warranted.  82/441 
(9  S.  E.   171). 

Illegal  verdict:  Where  jury  brought  in 
verdict  finding  defendant  guilty  of  as- 
sault with  intent  to  kill  under  an  in- 
dictment charging  assault  with  intent 
to  murder  and  court  directed  them  to 
perfect  verdict  and  they  then  returned 
general  verdict  of  guilty,  the  latter 
was  good.  46/647.  Where  jury  found 
one  accused  as  principal  guilty  as  ac- 
cessory after  the  fact,  court  properly 
refused  to  receive  verdict  and  in- 
structed jury  it  must  be  "guilty"  or 
"not  guilty."  52/287  (1,  2).  Ver- 
dict here  was  for  involuntary  man- 
slaughter "without  due  caution  and 
circumspection"  and  court  prop- 
erly declined  to  receive  it,  and 
when  jury  retired  and  brought  in  ver- 
dict of  voluntary  manslaughter,  which 
was  supported  by  evidence,  it  was 
properly  received  and  recorded. 
58/545  (3).  And  where  verdict  is  in- 
complete, court  may  require  jury  to 
make  it  complete  before  receiving  it. 
26/593  (5).  On  an  indictment  for  ut- 
tering a  forged  paper,  the  verdict 
found  that  defendant  was  guilty  "of 
publishing  and  passing  the  receipt  in 
question,"  but  did  not  show  that  he 
was  guilty  of  uttering  it  as  true  and 
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motion  in  arrest  should  have  been 
sustained.  28/367.  And  where  knowl- 
edge was  not  shown  in  a  verdict  find- 
ing accused  guilty  of  receiving  stolen 
goods,  motion  in  arrest  should  have 
been  sustained.  55/191.  Defendant 
on  trial  for  burglary  could  not  be  con- 
victed of  receiving  stolen  goods  and 
verdict  so  finding  properly  rejected. 
87/549  (13  S.  E.  558).  Verdict  finding 
alleged  murderer  guilty  of  involuntary 
manslaughter  legally  convicts  of 
highest  grade  of  that  offense  and 
should  be  so  received.  78/192  (2  S.  E. 
693).  Verdict  in  trial  under  indict- 
ment charging  forgery  of  deed  and 
uttering  forged  paper  as  true  with 
fraudulent  intent,  finding  accused 
guilty  "of  uttering  and  publishing  said 
deed"  is  a  mere  nullity,  and  amounts 
in  law  to  an  acquittal.  11  App.  30 
(1)  (74  S.  E.  551).  Not  error  for 
court  to  allow  jury  to  correct  verdict 
so  as  to  remove  ambiguities,  without 
retiring,  where  proper  instructions  as 
to  form  had  been  given  and  jury  were 
told  that  they  might  retire  and  jury 
was  polled  and  it  was  shown  that  ver- 
dict as  corrected  was  the  one  they  in- 
tended to  return.  8  App.  438  (2)  (69 
S.  E.  586).  Amendment  of  verdict  of 
guilty  of  misdemeanor,  on  trial  for 
felony,  not  allowable  after  jury  dis- 
persed. 116/87  (1)  (42  S.  E.  390). 
When  the  jury  return  verdict  not  in 
proper  form,  not  error  for  the  court  to 
allow  them  to  put  it  in  the  proper 
form,  or,  at  their  request,  to  have  the 
solicitor  general  do  so  for  them,  they 
unanimously  stating  that  the  verdict 
as  formulated  by  him  is  their  real 
finding.     87/149   (4)    (13  S.  E.  257). 

Indictment,  verdict  should  be  construed 
with  reference  to.     62/167;  51/144. 

Insanity,  where  defendant  filed  special 
plea  of,  but  did  not  insist  that  there 
should  first  be  a  trial  on  that  plea, 
but  went  to  trial  on  the  general  is- 
sue of  not  guilty,  and  relied  on  in- 
sanity to  show  that  he  was  not  guilty, 
not  error  for  the  court  to  refuse  to 
charge  that  jury  might  find  verdict 
either  for  or  against  the  special  plea 
of  insanity,  the  court  having  charged 
that  jury  might  find  defendant  guilty, 
under  the  evidence,  or  not  guilty. 
42/9  (2). 

Involuntary    manslaughter,    verdict    of 

6  Ga  Code— 46 


guilty  of,  construed  to  be  guilty  "in 
the  commission  of  an  unlawful  act" 
121/331  (2)  (49  S.  E.  273),  overruling 
38/117.  Where  in  trial  of  murder  case 
jury  were  instructed  as  to  forms  of 
verdict  they  might  find,  which  did  not 
include  involuntary  manslaughter,  but 
found  involuntary  manslaughter  and 
were  remanded  and  failed  to  agree, 
right  to  declare  mistrial  affirmed  by 
equal  division  of  court.  136/501  (71 
S.    E.   661). 

Joint  defendants:  Where  one  is  acquit- 
ted by  name  and  the  other  found 
guilty  generally,  the  verdict  was  suffi- 
ciently certain.  2/137.  And  where 
two  were  jointly  indicted,  but  only 
one  was  arrested  and  tried,  the  ver- 
dict, "We,  the  jury,  find  the  defendant 
guilty,"  is  sufficient.  25/494;  and  see 
55/599;  66/592;  76/613.  But  where 
both  are  on  trial,  such  a  verdict  is 
void.  54/249.  On  joint  trial,  two 
separate  verdicts  may  be  rendered  and 
treated  as  one.  59/84.  Joint  indict- 
ment against  several,  cases  against 
some  disposed  of,  verdict  on  trial  of 
others  finding  "all  the  defendants 
guilty"  meant  all  on  trial  and  needed 
no  amendment;  judgment  not  ar- 
rested.    9  App.  218   (70  S.  E.  966). 

Judge,  finding  of,  when  acting  as  judge 
and  jury,  subject  to  same  presumption 
in  its  favor  as  the  verdict  of  a  jury. 
41/437. 

Larceny  from  h~use,  verdict  in  prose- 
cution for,  "We,  the  jury,  find  the  de- 
fendant not  guilty  as  charged,  but 
guilty  of  an  attempt  to  commit  lar- 
ceny," meant  attempt  to  commit  lar- 
ceny from  house,  and  not  simple  lar- 
ceny. 12  App.  695  (2)  (78  S.  E.  202). 
Where  indictment  specifies  goods 
which  were  stolen,  and  alleges  that 
their  value  was  over  $50,  general  ver- 
dict of  guilty  was  sufficient,  without 
any  special  finding  as  to  the  value  of 
the  goods.    60/430  (2). 

Major  and  'minor  offenses:  See  notes 
to  §  1061. 

Manslaughter  returned  in  verdict  on 
murder  trial  means  "voluntary  man- 
slaughter."    109/479  (1)    (35  S.  E.  59). 

Misdemeanor,  verdict  of  guilty  of,  on 
trial  for  felony,  no  basis  for  judgment. 
116/87  (2)  (42  S.  E.  390).  On  pre- 
sentment for  burglary  where  allega- 
tions   might  have    authorized    finding 
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for  larceny  from  house  or  simple  lar- 
ceny, verdict  finding  guilty  of  "mis- 
demeanor," too  vague.  117/16  (2)  (43 
S.  E.  440). 

Misspelled  word  in  verdict  in  criminal 
case  may  be  corrected  by  order  of 
court  before  verdict  is  recorded.    14/8. 

Murder,  where  defendant  found  guilty 
of,  and  the  evidence  was  purely  cir- 
cumstantial and  the  jury  recommended 
that  the  defendant  be  imprisoned  in 
the  penitentiary  "at  the  mercy  of  the 
court,"  the  verdict  was  sufficient  to 
warrant  his  imprisonment  for  life. 
54/242. 

Police  commissioners,  findings  of,  like 
verdict  in  ordinary  case,  are  to  have 
reasonable  construction  and  not  set 
aside  except  for  necessity.  125/19  (5) 
(53  S.  E.  811). 

Polling  jury:  See  general  note  on  ju- 
ries, following  §  884,  catchword  Poll- 
ing jury. 

Receiving  verdict  on  Sunday:  See  gen- 
eral note  on  juries  following  §  884, 
catchword  Receiving  verdict  Pres- 
ence of  accused  when  verdict  received: 
See   catchword   Presence,   under   §   7. 

Recorded,  verdict  may  be,  by  entry  on 
minutes  at  next  term,  nunc  pro  tunc. 
3/18. 

Riot,  verdict  in  case  of,  finding  accused 
guilty  of  "lawful  riot"  was,  in  effect, 
a  verdict  of  acquittal  and  it  was  error 
to  send  jury  back  to  perfect  their  ver- 
dict.    74/833  (1). 

Sealed  verdict:  See  catchword  Verdict 
in  general  note  on  juries  following 
§  884. 

Separate  •  counts,  all  charging  misde- 
meanors, general  verdict  of  guilty 
construed  as  convicting  of  each  and 
every  separate  criminal  transaction 
alleged  in  indictment.  4  App.  495 
(3-a,  3-e)  (61  S.  E.  917).  Plurality  of 
counts  may  be  caused  by  charging 
same  transaction  as  having  been  com- 
mitted in  number  of  different  ways, 
or  by  charging  number*  of  distinct 
transactions  of  same  general  nature. 
Id.  495  (3)  (61  S.  E.  917).  If  caused 
in  former  way,  general  verdict  of 
guilty  upheld,  if  any  one  of  the  counts 
supported  by  proof.  Id.  495  (3-b)  (61 
S.  E.  917).  If  latter,  general  verdict 
not  upheld,  unless  there  is  sufficient 
proof  to  justify  conviction  under  each 
and  all  of  the  counts.    Id.  495  (3-c)  (61 


S.  E.  917.)  Jury  may  acquit  as  to 
some  of  separate  counts,  and  convict 
as  to  others.  Id.  495  (3-d)  (61  S.  E. 
917).  Some  counts  in  indictment  good, 
others  defective,  upon  general  verdict 
of  guilty,  judgment  awarded  on  the 
good  counts.  10/47  (3);  40/529  (2). 
Where  there  are  two  or  more  good 
counts,  general  verdict  of  guilty  need 
not  specify  the  count  upon  which  it  is 
based.  68/339  (2);  58/577  (3,  4). 
Where  there  are  two  counts  and  the 
verdict  finds  defendant  guilty  on  one 
alone,  this  amounts  to  an  acquittal  as 
to  the  other.  88/91  (2)  (13  S.  E.  959). 
Two  counts  in  indictment,  one  good, 
other  fatally  defective,  and  demurrer 
to  bad  count  improperly  overruled, 
general  verdict  of  guilty  not  sustained. 
122/158  (3)  (50  S.  E.  60).  Where  jury 
found  accused  guilty  on  second  count, 
but  that  count  had  been  abandoned, 
verdict  construed  as  being  conviction 
on  the  second  of  the  remaining  counts. 
8  App.  27  (68  S.  E.  458).  Where  de- 
fendant is  charged  with  three  distinct 
acts  of  malpractice,  in  three  distinct 
counts,  all  being  of  the  same  grade  of 
misdemeanor,  and  the  jury  returned  a 
verdict  of  not  guilty  on  the  first  count, 
but  guilty  on  the  second  and  third, 
the  verdict  was  a  general  one.  46/208 
(3).  Where  the  defendant  was  indicted 
on  two  counts  for  simple  larceny  and 
receiving  stolen  goods,  knowing  them 
to  have  been  stolen,  the  gist  of  the  of- 
fense in  the  last  count  is  the  felonious 
knowledge  that  the  goods  were  stolen, 
and  if  the  jury  find  a  special  verdict 
of  "guilty  of  receiving  stolen  goods," 
without  more,  the  verdict  is  bad,  and 
the  judgment  will  be  arrested.  55/191; 
and  see  28/367. 

Shooting  at  another,  verdict  for,  under 
indictment  charging  assault  with  in- 
tent to  murder,  need  not  negative  jus- 
tification.    51/144. 

Special  verdict  is  one  where  jury  find 
certain  facts  to  be  true  and  leave  the 
question  of  the  defendant's  guilt  to 
the  court;  verdict,  "We  the  jury, 
find  the  defendant  gujlty  of  murder," 
is  a  general  verdict.  17/498  (9);  and 
see  14/8;  26/276;  46/209.  See  General 
verdict. 

Stabbing,  verdict  of  guilty  of,  under  an 
indictment  charging  murder  by  stab- 
bing need  not  negative  the  exceptions 
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under  the  statute.  83/378  (9  S.  E. 
1051);  and  see  62/167. 

Sunday,  receiving  verdict  on:  See  catch- 
word Receiving  verdict  in  general 
note  on  juries  following  §  884. 

"We  the  — "  sufficient  to  show  that  the 


finding  was  the  verdict  of  the  jury 
where  its  date  was  that  of  the  trial 
and  it  was  signed  by  one  of  the  jurors 
as  foreman.  8  App.  471  (2)  (69  S.  E. 
588). 


§  1060.  (§  1034.)  Recommendation  to  mercy.  In  all  capital  cases, 
other  than  those  of  homicide,  when  the  verdict  is  guilty,  with  a  recommenda- 
tion to  mercy,  it  shall  be  legal  and  shall  mean  imprisonment  for  life. 

Acts  1875,  p.  106. 


See  §  1062  and  notes. 
Murder,  recommendation  in  prosecution 
for:    See  §  63  and  notes. 


Recommendation  to  mercy  in  case  not 
capital  not  render  verdict  of  guilty 
illegal.     51/236. 


§  1061.  (§  1035.)  Jury  may  find  the  attempt.  Upon  the  trial  of  an 
indictment  for  any  offense,  the  jury  may  find  the  accused  not  guilty  of  the 
offense  charged  in  the  indictment,  but,  if  the  evidence  warrants  it,  guilty  of 
an  attempt  to  commit  such  offense,  without  any  special  count  in  the  indict- 
ment for  such  attempt. 

Cobb,  840. 

§§  19,   lt>66. 


Cited.     112/405  (1)  (37  S.  E.  733). 

Assault,  no  such  crime  as  attempt  to 
commit.  53/205.  Assault  to  murder 
charged,  and  battery  alleged  in  indict- 
ment, conviction  may  be  had  for  as- 
sault and  battery.  12/350.  Or  for 
assault.  55/319  (1).  Assault  to  com- 
mit murder  charged  and  accused  con- 
victed of  assault  and  battery,  verdict 
not  set  aside  as  contrary  to  law  be- 
cause there  was  no  charge  of  beating 
or  wounding,  there  having  been  no 
motion  to  arrest  judgment;  semble 
that  greater  offense  charged  included 
lesser  offense  for  which  accused  con- 
victed and  motion  in  arrest  would  not 
have  been  good.  74/431  (1).  See 
Rape. 

Farm  laborer,  one  charged  with  entic- 
ing, persuading,  or  decoying,  may  be 
convicted  of  attempt.  4  App.  333  (1) 
(61  S.  E.  289). 

Intent  to  commit  offense,  assault  with, 
not  substantially  different,  where  force 
enters  into  the  commission  of  the  of- 
fense, from  assault  with  attempt  to 
commit  it.  14/55  (2).  "Attempt"  is 
more  comprehensive  than  "intent," 
implying  both  the  purpose  and  an  ac- 
tual effort  to  carry  that  purpose  into 
execution.     126/544,  546  (55  S.  E.  475). 

Joint    defendants:      Where     defendants 


jointly  indicted  for  murder  and  evi- 
dence shows  guilt  of  one  beyond  dis- 
pute, there  can  be  no  conviction  of  the 
others  of  assault  with  intent  inde- 
pendent of  assault  which  caused  death. 
136/126    (70   S.    E.    1016). 

Larceny,  verdict  finding  one  guilty  of 
attempt  to  commit,  sufficiently  defi- 
nite. 58/200  (2).  Conviction  for  at- 
tempt to  commit  larceny  of  hog,  war- 
ranted by  evidence  that  defendants 
shot  hog  with  intent  to  steal  but  were 
surprised  before  removing  it.  125/743 
(54  S.  E.  662).  Section  applied  on  trial 
of  indictment  for  larceny  from  house. 
112/189  (2)  (37  S.  E.  401);  12  App. 
695  (1)  (78  S.  E.  202).  Upon  trial 
under  indictment  charging  larceny, 
conviction  of  attempt  without  a  count 
charging  such  attempt,  here  upheld. 
10/422.  Where  accused  charged  as 
accessory  before  the  fact  in  a  larceny 
of  goods  of  value  more  than  fifty  dol- 
lars, verdict  finding  him  guilty  of  of- 
fense of  misdemeanor  because  goods 
were  of  value  less  than  fifty  dollars 
is  good.     76/808   (4). 

Major  and  minor  offense:  Common- 
law  rule  that,  under  indictment  charg- 
ing a  particular  offense,  conviction 
may  be  had  for  offense  of  lower  grade, 
included    in    offense    charged,    is    of 
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force  in  this  State,  and  such  convic- 
tion is  good  though  offense  charged 
is  a  felony  and  conviction  is  for  a  mis- 
demeanor. Where  lower  offense  is 
not  necessarily  included  in  the  offense 
charged,  averments  must  be  such  as 
to  show  lower  offense.  116/601 
(1,  2,  3)  (42  S.  E.  1001);  and  see  6 
App.  554  (2)  (65  S.  E.  326).  See  As- 
sault,  Joint  defendants,  Larceny, 
Murder,  Rape,  Seduction,  Stabbing. 
Murder:  Under  indictment  for  murder, 
jury  may  find  accused  guilty  of  man- 
slaughter, either  voluntary  or  involun- 
tary. 1/222;  9/264.  Where  indictment 
charged  murder  by  shooting,  convic- 
tion for  shooting  at  another  sustained. 
70/720  (1);  54/660  (4);  51/144;  116/607 


(4)  (43  S.  E.  32).     See  Assault. 

Punishment:     See  §  1066  and  notes. 

Rape  charged  in  indictment,  conviction 
for  assault  with  intent  to  rape  upheld. 
14/55  (1);  11/225  (7).  Rape  does  not 
include  fornication.  60/381.  Assault 
with  intent  to  rape  charged,  convic- 
tion had  for  assault  and  battery.  6 
App.  554  (65  S.  E.  326). 

Seduction  includes  fornication  or  forni- 
cation and  adultery.  48/192  (9).  De- 
fendant may  be  convicted  of  fornica- 
tion, if  the  proof  shows  it,  even  though 
it  is  not  affirmatively  alleged  that  he 
is  single.    54/389. 

Stabbing  charged,  conviction  may  be 
had   for  assault  and  battery.     25/396. 


ARTICLE  26. 

The  Sentence. 

§  1062.  (§  1036.)  Punishment;  recommendation  of  the  jury.  All 
*  felonies,  except  treason,  insurrection,  murder,  manslaughter,  assault  with 
intent  to  rape,  rape,  sodomy,  foeticide,  mayhem,  seduction,  arson,  burning 
railroad  bridges,  train-wrecking,  destroying,  injuring,  or  obstructing  rail- 
roads, perjury,  false  swearing,  and  subornation  of  perjury  and  false  swear- 
ing, shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary  for  the 
terms  set  forth  in  the  several  sections  in  this  Code  prescribing  the  punishment 
of  such  offenses;  but  on  the  recommendation  of  the  jury  trying  the  case, 
when  such  recommendation  is  approved  by  the  judge  presiding  on  the  trial, 
said  crimes  shall  be  punished  as  misdemeanors.  If  the  judge  trying  the  case 
sees  proper,  he  may,  in  his  punishment,  reduce  such  felonies  to  misdemeanors. 
Acts  1895,  p.  63. 


Approval  of  recommendation  necessary 
to  render  it  effective  should  not  be 
omitted  from  charge.  109/308  (1)  (34 
S.  E.  1038).  Charge  that  recommenda- 
tion not  effective  unless  approved  by 
court  not  error.  9  App.  291  (5)  (71  S. 
E.  8).  Approval  of  recommendation 
is  discretionary  with  judge,  and  his 
action  final.  125/291  (1)  (54  S.  E. 
180);  12  App.  97  (2)   (76  S.  E.  777). 

Charge,  section  should  be  given  in,  where 
applicable,  but  failure  so  to  do  not  re- 
versible, where  jury  in  fact  makes  rec- 
ommendation.    7  App.  679   (1)    (67  S. 


E.  834).  Charge  on  law  of  this  sec- 
tion should  not  inform  jury  that,  with 
or  without  recommendation,  judge 
could  punish  accused  as  for  a  misde- 
meanor. 103/239  (1)  (29  S.  E.  926). 
Judge  having  instructed  jury  that  if 
they  found  accused  guilty  generally, 
he  would  be  punished  as  for  a  felony, 
"unless  by  their  recommendation  he 
be  punished  as  for  a  misdemeanor," 
it  was  not  error  to  fail  to  add  that 
such  recommendation  could  be  ignored 
by  the  court.  12  App.  97  (6)  (76  6.  E. 
777).     Charge    should    always    inform 
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jury  of  their  right  of  recommendation 
where  this  section  is  applicable. 
100/78  (25  S.  E.  940);  110/150  (10)  (35 
S.  E.  161);  7  App.  628  (3)  (67  S.  E. 
687).  Charge  failing  to  explain  that 
judge  could  disregard  recommenda- 
tion and  punish  as  for  a  felony,  here 
not  error.  125/4  (4)  (53  S.  E.  803). 
See  Approval,  Misdemeanors. 

Discretion  of  judge  in  refusing  to  sen- 
tence according  to  recommendation, 
absolute.  8  App.  668  (5)  (70  S.  E. 
111).  Approval  of  recommendation  is 
discretionary  with  judge,  and  his  ac- 
tion is  final.  125/291  (1)  (54  S.  E. 
180).  Discretion  of  judge  not  con- 
trolled, where  sentence  imposed  does 
not  exceed  limits  provided  by  law. 
4  App.  696   (2)    (62  S.   E.   113). 

Evidence,  action  of  judge  after  verdict 
of  guilty,  in  hearing  further,  in  order 
to  determine  the  character  of  punish- 
ment to  be  imposed,  cannot  be  re- 
viewed.   12  App.  97  (7)  (76  S.  E.  777). 

Excessive  sentence  no  ground  for  new 
trial.  116/545  (3)  (42  S.  E.  747); 
125/291  (2)  (54  S.  E.  180);  and  see 
114/852  (2)  (40  S.  E.  991);  116/526 
(42  S.  E.  747);  119/308  (3)  (46  S.  E. 
413);  122/166  (2)  (50  S.  E.  57); 
124/657  (1)  (52  S.  E/890),  698  (10) 
(52  S.  E.  649),  789  (l)  (53  S.  E.  321); 
11  App.  814  (2)  (76  S.  E.  366).  As- 
signment of  error  in  motion  for  new 
trial  that  sentence,  within  limits 
fixed  by  law,  is  excessive  and  too 
harsh  under  the  facts  and  circum- 
stances of  the  case,  presents  no  rea- 
son for  interference  by  reviewing 
court.  11  App.  612  (6)  (76  S.  E. 
393).    See  §  1096,  catchword  Sentence. 

Manslaughter,  as  used  in  this  section, 
does  not  embrace  involuntary  man- 
slaughter in  the  commission  of  a  law- 
ful act,  that  being  made  a  misde- 
meanor by  statute.  11  App.  371,  381 
(75  S.   E.  523). 

Misdemeanors,  last  sentence  of  section, 
relating   to   reduction    of  felonies    to, 


should  not  be  charged.  109/508  (1) 
(34  S.  E.  1038).  Verdict  of  guilty  of 
misdemeanor,  on  trial  for  felony,  no 
basis  for  judgment.  116/87  (1)  (42  S. 
E.  390). 

Plea  of  guilty  of  felony,  to  which  recom- 
mendation is  added,  is  not  void;  rec- 
ommendation may  be  treated  as  sur- 
plusage, and  plea  be  dealt  with  as  un- 
conditional plea  of  guilty  of  the 
felony.  12  App.  615  (3)  (77  S.  E- 
1080). 

Recorder  of  city  cannot  sentence  vio- 
lator of  city  ordinance  to  confinement 
in  county  chaingang  with  State  of- 
fenders. 124/701  (4),  712  (52  S.  E. 
751). 

Refusal  of  judge  to  follow  recommenda- 
tion, no  cause  for  new  trial.  118/16 
(1)  (43  S.  E.  861);  and  see  101/582 
(28  S.  E.  918);  109/510  (34  S.  E.  1038); 
118/755   (45  S.  E.  598). 

Request,  court  should  charge  on  power 
of  jury  to  recommend,  without. 
100/78  (25  S.  E.  940). 

Suspension  of  sentence:  Judge  of  su- 
perior court  has  no  power  to  suspend 
sentence  except  as  incidental  to  a  re- 
view of  the  judgment  under  which 
sentence  was  imposed.  137/439  (1) 
(73  S.  E.  654);  135/425  (1)  (69  S.  E. 
548);  133/824  (67  S.  E.  106);  126/584 
(55  S.  E.  489);  104/509  (30  S.  E.  858). 
Statement  of  judge  in  orally  passing 
sentence,  where  written  sentence  im- 
posed fine  and  imprisonment,  that  so 
much  of  written  sentence  which  was 
subsequently  entered  upon  the  min- 
utes of  the  court  as  related  to  im- 
prisonment was  suspended  on  certain 
conditions,  was  ineffectual  to  suspend 
that  portion  of  the  sentence.  137/439 
(1-a)  (73  S.  E.  654),  826  (74  S.  E. 
260). 

Transcript  of  stenographic  notes,  duty 
of  stenographer  under  section  1007  to 
make  in  felony  prosecutions,  not 
changed  by  this  section.  127/21,  23 
(55  S.  E.  917). 


§  1063.  (§  1037.)  Penitentiary  at  discretion;  jury  recommendation. 
In  all  cases  where  the  term  of  punishment  in  the  penitentiary  is  discretionary, 
the  court  shall  determine  that  punishment,  paying  due  respect  to  any  recom- 
niemlation  which  the  jury  may  think  proper  to  make  in  that  regard. 

Cobb,  837. 
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Cited.  100/78  (25  S.  E.  940);  124/701, 
702  (52  S.  E.  751). 

Change  sentence,  within  power  of  court 
to,  in  the  absence  of  prisoner,  where 
such  change  is  made  before  sentence 
is  entered  on  minutes  and  the  effect 
of  it  is  to  benefit  the  defendant  by 
shortening  his  term  of  confinement 
60/284  (5);  and  see  28/235. 

Charge,  reading  of  this  section  in,  by 
way  of  response  to  inquiry  from  jury 
as  to  whether  they  could  recommend 
to  mercy,  proper.  80/450  (14)  (5  S. 
E.  782).  Not  error  to  give  this  sec- 
tion in  general  charge.  89/807  (3)  (15 
S.  E.  743).    No  error  in  charging. jury 


that  judge  is  not  bound  to  respect 
recommendation.  7  App.  334  (3)  (66 
S.  E.  961).  Charge  need  not  be  given 
as  to  effect  of  conviction  of  voluntary 
manslaughter  with  recommendation. 
129/731   (5)    (59   S.   E.  782). 

Discretion  of  judge,  Supreme  Court  will 
not  control,  when  sentence  is  within 
legal  limits,  unless  in  an  extreme 
case.  28/576  (9);  35/241  (5);  34/5; 
47/297  (2);  60/284  (4);  4  App.  696  (2) 
(62  S.   E.   113). 

Excessive  sentence  no  ground  for  new 
trial  though  accused  recommended  to 
mercy.     119/305  (7)   (46  S.  E.  436). 


§  1064.  (§  1038.)  Form  of  sentence.  In  sentencing  a  person  con- 
victed of  an  offense  subjecting  him  to  penitentiary  imprisonment,  the  judge 
shall  frame  the  sentence  so  as  to  authorize  his  confinement  and  labor  in  the 
penitentiary,  or  at  such  other  place  as  the  Governor  may  direct. 

Cobb,  842. 


Date  need  not  appear  in  sentence  if  it 
be  entered  on  the  minutes  for  that 
day  and  they  be  signed  by  the  judge. 
60/430. 

Name  offense,  sentence  need  not,  where 
it  is  preceded  by  the  statement  of  the 
case.     60/430. 

Question  to  defendant  whether  he  has 
anything  to  say  as  to  why  sentence 


should  not  be  pronounced,  proper,  es- 
pecially in  capital  cases,  but  omis- 
sion will  not  work  reversal.  11/257; 
28/576  (8). 
Signature  need  not  appear  in  sentence 
if  it  be  entered  on  the  minutes  for 
that  day  and  they  be  signed  by  the 
judge.     60/430. 


§  1C65.  (§  1039.)  Misdemeanors,  how  punished.  Except  where 
otherwise  provided,  every  crime  declared  to  be  a  misdemeanor  is  punishable 
by  a  fine  not  to  exceed  one  thousand  dollars,  imprisonment  not  to  exceed  six 
months,  to  work  in  the  chaingang  on  the  public  roads,  or  on  such  other 
public  works  as  the  county  or  State  authorities  may  employ  the  chaingang, 
not  to  exceed  twelve  months,  any  one  or  more  of  these  punishments  in  the 
discretion  of  the  judge:  Provided,  that  nothing  herein  contained  shall  au- 
thorize the  giving  the  control  of  convicts  to  private  persons,  or  their  em- 
ployment by  the  county  or  State  authorities  in  such  mechanical  pursuits  as 
will  bring  the  products  of  their  labor  into  competition  with  the  products  of 
f&ee  labor.  If  the  convict  be  a  female,  the  judge  may,  in  his  discretion,  sen- 
tence her  to  labor  and  confinement  in  the  woman's  prison  on  the  State  farm, 
in  lieu  of  a  chaingang  sentence,  not  to  exceed  twelve  months:  Provided, 
that  the  trial  judge  shall  have  the  discretion  also  of  sending  any  person  con- 
victed of  a  misdemeanor  to  the  State  farm. 


Acts  1865-6,  p.  233.  1878-9,  p.  54. 
§§  20,  30  (4). 


1895,  p.  64.  1908,  p.  1119. 
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Cited.  102/217,  218  (29  S.  E.  211); 
109/805,  807  (35  S.  E.  271);  114/844, 
846  (40  S.  E.  1013);  117/977,  982  (44 
S.  E.  879);  130/544,  545  (61  S.  E. 
123);  132/408,  410  (64  S.  E.  321); 
134/785,  763,  764  (68  S.  E.  497); 
136/91,  93  (70  S.  E.  786);  138/606 
(75  S.   E.  643). 

Alternative  sentence,  imposing  one  of 
two  specified  penalties,  one  of  which 
is  illegal,  void  only  as  to  one  illegal. 
123/497  (1)  (51  S.  E.  507).  Where 
sentence  is  in  alternative,  imprison- 
ment is  part  of  sentence  and  must  not 
exceed  six  months.  88/91  (5)  (13  S. 
E.  959).  Fine  imposed,  with  impris- 
onment in  jail  as  the  alternative  with 
addition  that  prisoner  be  put  to  work 
at  hard  labor  during  that  period,  not 
conform  to  this  section.  107/715  (33 
S.  E.  393).    See  Uncertainty. 

Amendment  of  entry  of  sentence,  at 
subsequent  term  of  court,  proper, 
where  sentence  was  pronounced  orally 
and  clerk  inadvertently  omitted  to  re- 
cord number  of  months  defendant  was 
to  serve  if  fine  not  paid.  125/46  (53 
S.  E.  818). 

Constitutional,  section  is,  by  reason  of 
its  codification,  even  if  the  act  from 
which  it  was  taken  was  unconstitu- 
tional as  violative  of  provisions  of 
Constitution  in  sections  6437,  6445, 
Civil  Code.  115/567  (2)  (41  S.  E. 
1000). 

Corporation  may  be  fined  but  not  im- 
prisoned.    125/287   (2)    (54  S.  E.   160). 

Discretion  of  court  as  to  sentence  not 
controlled  where  sentence  is  within 
legal  limits.  8  App.  691  (2)  (70  S. 
E.  40). 

Excessive  sentence,  no  ground  for  new 
trial.  114/852  (2)  (40  S.  E.  993); 
132/166  (2)  (50  S.  E.  57) ;  2-  App.  620 
(2)  (58  S.  E.  1066);  125/739  (2)  (54 
S.  E.  667);  and  see  123/581  (1)  (51  S. 
E.  580).  Sentence  not  deemed  to  be 
excessive  unless  it  exceeds  that  pro- 
vided by  law.  3  App.  610  (4)  (60  S. 
E.  284);  8  App.  241  (2)  (68  S.  E.  945). 
See  §  1096,  catchword  Sentence. 

Pine,  judge  cannot  impose  jail  sentence 
for  failure  to  pay,  when  he  has  im- 
posed unqualified  jail  sentence  and 
the  two  together  aggregate  more  than 
six  months  (dissent  holding  that 
failure  to  pay  fine  not  penal  and  can- 
not   be    punished).      126/749,    750    (3) 


(55  S.  E.  1042).  Where  object  of  im- 
prisonment is  payment  of  fine,  and  the 
sentence  is  not  alternative,  the  term 
of  the  imprisonment  is  indefinite  and 
the  discretionary  release  of  the  con- 
vict does  not  discharge  the  fine. 
88/91,  99  (13  S.  E.  959);  and  see  22/98; 
48/335.  It  is  within  power  of  court 
to  change  sentence  by  increasing  du- 
ration of  imprisonment  in  the  event 
that  fine  not  paid,  in  same  term  and 
before  entry  on  minutes.  28/235;  and 
see  60/284  (5).  Light  fines  placed  on 
other  persons  at  same  term  for  other 
offenses,  and  heavier  fine  imposed  on 
accused,  no  ground  for  new  trial. 
122/173  (7)  (50  S.  E.  65).  Where  the 
law  fixes  the  punishment  of  an  of- 
fense as  a  fine,  not  to  exceed  one 
thousand  dollars,  a  fine  within  that 
limit  is  within  the  discretion  of  the 
judge,  and  is  not  the  subject  of  re- 
view.    75/482   (2). 

Future  conduct  of  defendant,  court  can- 
not make  any  part  of  sentence  sub- 
ject to.  126/749,  750  (3)  (55  S.  E. 
1042). 

Irregular  or  illegal  sentence  no  ground 
for  new  trial.  114/852  (2)  (40  S.  E. 
993). 

Private  chaingang  is  not  lawful  place  of 
confinement,  and  escape  therefrom  is 
not  offense  under  section  319.  114/533 
(6)  (40  S.  E.  805).  Convict  in  private 
chaingang,  not  released  on  habeas 
corpus,  but  remanded  to  custody  of 
jailer  of  county  where  convicted. 
104/332  (30  S.  E.  812) ;  117/306  (9)  (43 
S.  E.  780).  County,  prior  to  1908,  had 
right  to  employ  misdemeanor  chain- 
gangs  in  private  works,  if  control  not 
given  to  private  persons  but  re- 
mained wholly  in  county  authorities. 
6  App.  339  (1)  (64  S.  E.  1108).  See 
Repeal. 

Prospective,  force  of  this  statute  is,  and 
it  applies  to  other  misdemeanors  than 
those  enumerated.  2  App.  1  (3)  (58 
S.  E.  401). 

Recorder  of  city  cannot  sentence  viola- 
tor of  city  ordinance  to  confinement 
in  county  chaingang  with  State  of- 
fenders. 124/701  (4),  712  (52  S.  E. 
751). 

Repeal  of  sections  relating  to  hiring  of 
convicts  to  private  individual  by  Act 
August  11,  1879.  95/538  (22  S.  E. 
279). 
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55/435.  guage:     "Fine  $50,  or  60  days  at  hard 

Trial  of  defendant  charged  with  misde-  labor  on,"  not  void  for,  ordinance  au- 

meanor    as    if    it    were    a    felony    not  thorizing    imposition    of    sentence    in 

prejudicial,  where  court  sentences  as  the  alternative  of  a  fine  or  work  on 

for  misdemeanor.     8  App.  129  (1)   (68  public  streets.     10  App.  467  (73  S.  E. 

S.   E.  849);  3  App.  305   (2)    (59   S.   E.  687). 
924). 

§  1066.  (§  1040.)  Attempts,  how  punished.  If  any  person  shall  at- 
tend to  commit  a  crime,  and  in  such  attempt  shall  do  any  act  toward  the 
commission  of  such  crime,  but  shall  fail  in  the  perpetration  thereof,  or  shall 
be  prevented  or  intercepted  from  executing  the  same,  he  shall,  in  cases  where 
no  provision  is  otherwise  made  in  this  Code,  or  by  law,  for  the  punishment 
of  such  attempt,  be  punished  as  follows: 

Cobb,  844. 
§§  19,  1061. 

First.  The  attempt  to  commit  a  crime  punishable  with  death  shall  be  pun- 
ished by  imprisonment  and  labor  in  the  penitentiary  for  not  less  than  two 
years  nor  more  than  seven  years. 

Second.  The  attempt  to  commit  a  crime  punishable  by  imprisonment  and 
labor  in  the  penitentiary  for  not  less  than  four  years  shall  be  punished  by 
imprisonment  and  labor  in  the  penitentiary  for  not  less  than  one  year  nor 
more  than  four  years. 

Cited.     126/100,  101   (54  S.   E.  805). 

Third.  The  attempt  to  commit  a  crime  punishable  by  imprisonment  and 
labor  in  the  penitentiary  for  not  less  than  three  years  shall  be  punished  by 
imprisonment  and  labor  in  the  penitentiary  for  not  less  than  one  nor  more 
than  two  years. 

Acts  1877,  p.  22. 

Fourth.  The  attempt  to  commit  a  crime  punishable  by  imprisonment  and 
labor  in  the  penitentiary  for  not  less  than  two  years  shall  be  punished  by 
imprisonment  and  labor  in  the  penitentiary  for  one  year. 

Fifth.  The  attempt  to  commit  a  crime  punishable  by  imprisonment  and 
labor  in  the  penitentiary  for  not  less  than  one  year  shall  be  punished  as  a 
misdemeanor. 

Acts  1877,  p.  23. 

Sixth.  The  attempt  to  commit  a  felony  not  falling  under  any  of  the  fore- 
going provisions  shall  be  punished  by  imprisonment  and  labor  in  the  peni- 
tentiary for  not  less  than  one  year. 

Acts  1877,  p.  23. 
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Seventh.     The  attempt  to  commit  a  misdemeanor  shall  be  punished  in  the 
same  manner  as  the  misdemeanor  which  was  attempted  is  punishable. 
Acts  1877,  p.  23. 

Cited.     112/405   (2)   (37  S.  E.  733);  11   App.   846,  850   (76  S.   E.  596). 


General  Note. 


Cited.     126/101  (54  S.  E.  805). 

Arson,  conviction  for  attempt  at,  up- 
held, where  accused  threw  oil  on 
house,  but  seeing  officers,  went  away 
without  igniting  it.  116/550  (2)  (42 
S.  E.  745). 

False  writing,  attempt  to  commit  of- 
fense of  obtaining  goods  on,  here 
charged  in  indictment  and,  though 
the  offense  was  designated  as  for- 
gery, the  indictment  was  good.  90/452 
(16  S.  E.  206). 


Indictment,  whether  the  attempt  is 
charged  in,  or  whether  conviction  is 
had  for  the  attempt  under  the  charge 
of  the  offense  itself,  these  penalties 
apply.     58/200.     See  False  writing. 

"Intent,"  "attempt"  here  is  used  as  syn- 
onymous  with.     26/497. 

Preparatory  acts  for  commission  of 
crime,  not  proximately  leading  to  its 
consummation,  do  not  constitute  an 
attempt.  116/516  (42  S.  E.  755);  6 
App.  524   (65  S.  E.  300). 


§  1067.  (§  1041.)  Several  imprisonments  to  be  successive.  Where 
a  person  shall  be  prosecuted  and  convicted  on  more  than  one  indictment,  and 
the  sentences  are  imprisonment  in  the  penitentiary,  such  sentences  shall  be 
severally  executed,  the  one  after  the  expiration  of  the  other;  and  the  judge 
shall  specify  in  each  the  time  when  the  imprisonment  shall  commence  and 
the  length  of  its  duration. 

Cobb,  836. 


Concurrent,  two  sentences  are,  unless 
one  states  it  is  to  begin  on  expiration 
of  other.     117/149  (43  S.  E.  492). 

Different  courts,  where  convictions  are 
in,  requirements  as  to  specifying  time 
when  imprisonment  begins,  etc.,  not 
apply.     121/159  (1)   (48  S.  E.  969). 

Misdemeanor  cases,  judge  has  power  to 


impose  cumulative  sentences  in. 
117/306  (8),  318  (43  S.  E.  780).  That 
one  is  serving  misdemeanor  sentence 
in  county  chaingang  constitutes  no 
reason  why  he  cannot  be  brought  to 
trial  and  sentenced  under  indictment 
or  accusation  charging  another  of- 
fense.    11  App.  37  (6)   (74  S.  E.  562). 


§  1068.  (§  1042.)  Conviction  of  second  offense,  longest  time.  If 
any  person,  who  has  been  convicted  of  an  offense  and  sentenced  to  confine- 
ment and  labor  in  the  penitentiary,  shall  afterwards  commit  a  crime  punishable 
by  confinement  and  labor  in  the  penitentiary,  he  shall  be  sentenced  to  undergo 
the  longest  period  of  time  and  labor  prescribed  for  the  punishment  of  the 
offense  of  which  he  stands  convicted. 

Cobb,  840. 

Indictment,  fact  of  previous  conviction       or  not.    26/614. 
need  not  be  alleged  in,  as  basis  for    Maximum  penalty,  requirement  of  sec- 


imposition      of      maximum      penalty. 
118/55   (3)    (44  S.   E.  87o). 
Jury     should     find    whether    allegation 
that   offense    with    which    prisoner    is 
charged  is  the  second  offense  is  true 


tion  as  to  imposition  of,  does  not 
alter  character  of  original  offense,  or 
provide  for  a  different  punishment. 
118/55   (2)    (44  S.  E.  873). 
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§  1069.  (§  1043.)  Death  by  hanging.  The  sentence  of  death  shall  be 
executed  by  hanging  the  offender  by  the  neck  until  he  is  dead.  The  execu- 
tion of  the  sentence  shall  be  in  private,  and  witnessed  only  by  the  executing 
officer,  a  sufficient  guard,  the  relatives  of  the  criminal,  and  such  clergymen 
and  friends  as  he  may  desire.  The  place  for  such  execution  shall  be  pro- 
vided by  the  ordinary  of  each  county.  The  judge  passing  the  sentence  shall 
order  the  execution  to  be  in  private,  and  may  take  such  steps  as  he  thinks 
best  to  secure  the  execution  of  the  sentence,  and  to  determine  when  death 
supervenes. 

Cobb,  838.     Acts  1859,  pp.  62,  63.     1893,  pp.  41,  42. 

§  1070.  (§  1044.)  Sentence  shall  specify  time  and  place.  When  a 
convicr  is  sentenced  to  the  punishment  of  death,  the  court  shall  specify  the 
time  and  place  of  execution  in  the  sentence.  The  time  shall  not  be  less  than 
twenty  days  normore  than  sixty  days  from  the  date  of  the  sentence.  If  the 
convict  be  a  female,  who,  at  the  time,  is  quick  with  child,  the  court  shall 
appoint  a  day  that  will  arrive  after  she  shall  have  been  delivered  of  the  child. 

Cobb,  840. 

Time   elapsing    between    sentence    and        prisoner  should  be  resentenced.  2/213. 
execution    being    less    than    20    days, 

§  1071.  (§  1045.)  Suspension  when  convict  is  pregnant.  If  a  female 
convict  sentenced  to  the  punishment  of  death  shall  be  found  pregnant  with 
child,  the  sheriff,  with  the  concurrence  and  assistance  of  the  ordinary,  shall 
select  one  or  more  physicians,  who  shall  make  inquisition,  and  if  upon  such 
inquisition  it  appear  that  she  is  quick  with  child,  the  sheriff  shall  suspend  the 
execution  of  the  sentence,  and  make  report  of  the  inquisition  and  suspension 
of  execution  to  the  presiding  judge  of  the  circuit,  who  shall  cause  the  same 
to  be  entered  on  the  minutes  of  the  superior  court  of  the  county  where  the 
conviction  was  had.  And  at  any  time  thereafter,  when  it  shall  appear  to  said 
judge  that  said  convict  is  no  longer  quick  with  child,  he  shall  issue  a  new 
warrant  directing  the  sheriff  to  do  execution  of  the  sentence,  at  such  time 
and  place  as  the  judge  may  appoint  and  direct  in  the  warrant,  which  the 
sheriff  shall  be  bound  to  do  accordingly.  And  the  judge  shall  cause  the 
new  warrant  and  other  proceedings  in  the  case  to  be  entered  on  said 
minutes. 

Cobb,  839. 

§  1072.  (§  1046.)  Warrant  to  issue  if  execution  not  done.  When- 
ever, for  any  reason,  any  convict  sentenced  to  the  punishment  of  death  shall 
not  have  been  executed  pursuant  to  such  sentence,  and  the  same  shall  stand 
in  fuM  force,  the  presiding  judge  of  the  superior  court  where  the  conviction 
was  had,  on  the  application  of  the  solicitor  general  of  the  circuit,  or  other 
person  prosecuting  for  the  State,  shall  issue  a  habeas  corpus  to  bring  such 
convict  before  him;  or,  if  such  convict  be  at  large,  said  judge  or  any  judicial 


Digitized  by 


Google 


731  CALL  OF  THE  DOCKET  TO  SENTENCE.      §§  1073,  1074 


The  sentence. 


officer  of  this  State,  may  issue  a  warrant  for  his  apprehension ;  and  upon  the 
convict  being  brought  before  the  judge,  either  by  habeas  corpus  or  under 
such  warrant,  he  shall  proceed  to  inquire  into  the  facts  and  circumstances 
of  the  case;  and  if  no  legal  reason  exists  against  the  execution  of  the  sen- 
tence, he  shall  sign  and  issue  a  warrant  to  the  sheriff  of  the  proper  county, 
commanding  him  to  do  execution  of  such  sentence  at  such  time  and  place 
as  shall  be  appointed  therein,  which  the  sheriff  shall  do  accordingly;  and 
the  judge  shall  cause  the  proceedings  to  be  entered  on  the  minutes  of  the 
superior  court  of  the  county. 
Cobb,  839. 

Resentence  is   only   fixing  a  new  time        (28  S.  E.  68). 
for  the  execution  of  a  sentence;  there    Vacation,   sentence   may   be   passed    in, 
is    but    one    sentence.      100/554,    559        under  this  section.     2/294;  50/483. 

§  1073.  No  inquisition  after  capital  conviction.  No  person  who  has 
been  convicted  of  a  capital  offense  shall  be  entitled  to  any  inquisition  or 
trial  to  determine  his  sanity. 

Acts  1903,  p.  77. 

See  §§  976-979  and  notes.  offense.     137/458  (1)   (73  S.  E.  375). 

Constitutionality    or  unconstitutionality  Repeal  of  section  1047,  Penal  Code  of 

of  section  1047  of  the  Penal  Code  of  1895,  as  amended  by  Acts  1897,  p.  41, 

1895,  question  of,  as  not  affording  due  effected  by  this  Act.     119/298  (1)   (46 

process  of  law,  held  immaterial  here.  S.  E.  110). 

137/458  (1)   (73  S.  E.  375).  Superior  court  judge   has   no   jurisdic- 

Lunacy  commission  under  section  3092,  tion   to  entertain   original  application 

Civil   Code,  as   to   person   in   custody  for  inquisition  or  to  suspend  sentence. 

on   indictment    for    murder,   unlawful.  119/298  (3)  (46  S.  E.  110). 

135/259  (69  S.  E.  115).  Suspend  sentence,  upon  signing  bill  of 

Murder,  section  1047  of  the  Penal  Code  exceptions  sued  out  to  refusal  to  en- 

of   1895   does   not   relate   to   or   affect  tertain     application     for     inquisition, 

trial  of  issue  made  by  setting  up  non-  judge   had   no   authority  to.     119/298 

liability  to  answer  charge  of,  because  (4)  (46  S.  E.  110). 

of  insanity  at  time  of  commission  of 

§  1074.  Insane  convicts,  disposition  of.  Upon  satisfactory  evidence 
being  offered  to  the  Governor  of  this  State  that  the  person  convicted  of  a 
capital  offense  has  become  insane  subsequent  to  his  conviction,  the  Governor 
may,  within  his  discretion,  have  said  person  examined  by  such  expert  physi- 
cians as  the  Governor  may  choose;  and  said  physicians  shall  report  to  the 
Governor  the  result  of  their  investigation;  and  the  Governor  may,  if  he 
shall  determine  that  the  person  convicted  has  become  insane,  have  the  power 
of  committing  him  to  the  State  sanitarium  until  his  sanity  shall  have  been 
restored,  as  determined  by  laws  now  in  force.  The  cost  of  the  investigation 
shall  be  paid  by  the  Governor  out  of  the  contingent  fund.  Neither  this 
nor  the  preceding  section  applies  to  any  case  pending  August  17th,  1903 

Cited.     135/259,  262   (69  S.   E.   115). 
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§  1075.  (§  1048.)  Insane    convict    committed    to    the  Sanitarium. 

When  any  person  shall,  after  conviction  of  a  capital  crime,  become  insane, 
and  shall  be  so  declared  in  accordance  with  the  provisions  of  the  preceding 
section,  the  convict  shall  be  received  into  the  Georgia  State  Sanitarium, 
there  to  be  safely  kept  and  treated  as  other  adjudged  insane  persons.  All 
the  provisions  of  the  law  relating  to  insane  persons  under  sentence  of  im- 
prisonment in  the  penitentiary  shall  apply  to  the  class  of  cases  herein  provided 
for,  so  far  as  applicable. 

Acts   1874,   p.   30. 

§  1076.  (§  1049.)  Resentence  and  warrant  on  recovery.  If  the  con- 
vict mentioned  in  the  preceding  section  should  recover,  the  fact  shall  be  at 
once  certified  by  the  superintendent  to  the  judge  of  the  court  in  which  the 
conviction  occurred.  Whenever  it  shall  appear  to  the  judge  by  said  certifi- 
cate, or  by  inquisition  or  otherwise,  that  the  convict  has  recovered  and  is  of 
sound  mind,  he  shall  have  the  convict  removed  to  the  jail  of  the  county  in 
which  the  conviction  occurred,  or  to  some  other  safe  jail,  and  shall  pass 
sentence,  either  in  term  time  or  vacation,  upon  the  criminal,  and  he  shall 
issue  a  new  warrant,  directing  the  sheriff  to  do  execution  of  the  sentence 
at  such  time  and  place  as  may  be  named  in  the  warrant,  which  the  sheriff 
shall  be  bound  to  do  accordingly.  The  judge  shall  cause  the  new  warrant, 
and  other  proceedings  in  the  case,  to  be  entered  on  the  minutes  of  said  su- 
perior court. 

Acts   1874,  p.  30. 

§  1077.  (§  1050.)  Conviction  of  certain  crimes  disqualifies  to  vote 
or  hold  office.  A  person  who  has  been  convicted,  in  any  court  of  com- 
petent jurisdiction,  of  treason  against  the  State,  of  embezzlement  of  public 
funds,  malfeasance  in  office,  bribery,  or  larceny,  or  of  any  crime  involving 
moral  turpitude,  punishable  by  the  laws  of  this  State  with  imprisonment  in 
the  penitentiary,  unless  such  person  shall  have  been  pardoned,  shall  not  be 
permitted  to  register,  vote,  or  hold  any  office,  or  appointment  of  honor  or 
trust  in  this  State. 

Const.,  Art.  2,  §  2,  par.  1  (§  6404,  C.  C.) 

§  1078.  (§  1051.)  Power  and  duty  of  Governor  as  to  reprieves  and 
pardons.  The  Governor  shall  have  power  to  grant  reprieves  and  pardons, 
to  commute  penalties,  remove  disabilities  imposed  by  law,  and  to  remit  any 
part  of  a  sentence  for  offenses  against  the  State,  after  conviction,  except  in 
cases  of  treason  and  impeachment,  subject  to  such  regulations  as  may  be 
provided  by  law  relative  to  the  manner  of  applying  for  pardons.  Upon  con- 
viction for  treason  he  may  suspend  the  execution  of  the  sentence  and  re- 
port the  case  to  the  General  Assembly  at  the  next  meeting  thereof,  when 
the  General  Assembly  shall  either  pardon,  commute  the  sentence,  direct  its 
execution,  or  grant  a  further  reprieve.     He  shall,  at  each  session  of  the 


Digitized  by 


Google 


7Z3  CALL  OF  THE  DOCKET  TO  SENTENCE.      §§  1079-1081 

The  sentence. 

General  Assembly,  communicate  to  that  body  each  case  of  reprieve,  pardon, 
or  commutation  granted,  stating  the  name  of  the  convict,  the  offense  for 
which  he  was  convicted,  the  sentence  and  its  date,  the  date  of  the  reprieve, 
pardon,  or  commutation,  and  the  reasons  for  granting  the  same.  He  shall 
take  care  that  the  laws  are  faithfully  executed,  and  shall  be  a  conservator  of 
the  peace  throughout  the  State. 

Const.,  Art.  5,  §  1,  par.  12  (§  6481,  C.  C). 

Before     conviction,     Governor,     under  on    ground    that   time    imposed    has 

Constitution     of     1868,     had     power  elapsed.     104/509   (30  S.  E.  858);  and 

to  pardon,  as  well  as  after  conviction.  see    126/584    C55    S.    E.    489);    133/824 

44/357  (2).  (67   S.   E.   106);   135/425   (l)    (69  S.   E. 

Fine  imposed  and  paid  for  violation  of  425);  137/439   (1)    (73  S.   E.  654),  826 

public    law   may    be    recovered    back  (74  S.  E.  260).    So  much  of  the  judg- 

after    full    pardon    by    the    Governor.  ment   as    purported     to     suspend    the 

1/606.  sentence  during  the  good  behavior  of 

Fraud  vitiates  pardon  and  where  pris-  the    defendant    was    void    and    of    no 

oner  was  pardoned  by  the  Governor  force    and    effect;     and     consequently 

before     conviction     and     was     subse-  the  trial  judge  did  not  err  in  refusing 

quently   arrested    on    bench    warrant  to  release  him  upon  the  petition  for 

and  brought  before  the  court  on  writ  habeas    corpus,    or    in    directing    that 

of  habeas  corpus,  it  v/as  the  duty  of  the  former  sentence  of  the  court  be 

the  court  to  investigate  the  question  executed.     12  App.  698  (78  S.  E.  256). 

of  fraud  properly  raised.     44/357  (3).  Recognizance   bond,    where   pardon   by 

Judge    cannot    suspend    sentence    until  Governor    is    pleaded    by    sureties    in 

further  order,   such  proceeding  being  discharge  of,  it  must  be  shown   that 

interference  with  powers  of  Governor;  such  pardon  was  delivered  to  accused 

illegal   suspension   for  period   of  sen-  and  accepted.    44/379. 
tence  not  entitle  accused  to  discharge 

§  1079.  (§  1052.)  Convicts  confined  in  jail  till  sent  for  by  peniten- 
tiary guard.  When  any  person  may  be  convicted  of  an  offense  which 
subjects  him  to  confinement  in  the  penitentiary,  it  shall  be  the  duty  of  the 
presiding  judge,  by  his  sentence,  to  order  the  convict  into  custody,  to  be 
safely  kept  in  jail;  or  if  there  be  no  jail  in  the  county,  then  in  the  nearest 
jail,  or  under  a  suitable  guard,  until  he  shall  be  demanded  by  a  guard  to  be 
sent  from  the  penitentiary  for  the  purpose  of  conveying  him  to  the  peni- 
tentiary. 

Cobb,  837. 

§  1080.  (§  1053.)  Clerk  to  notify  keeper  of  sentence.  The  clerk  of 
the  superior  court  of  the  county,  where  such  person  may  be  convicted  and 
sentenced,  shall  notify  the  prison  commission  immediately  thereafter,  by 
mail,  of  the  conviction  and  sentence,  and  that  the  convict  is  detained  in  the 
county  jail,  or  under  guard,  subject  to  the  order  of  the  keeper. 

Cobb,  837. 
§  1219. 

§  1081.  (§  1054.)  Convicts  soon  and  safely  sent  to  penitentiary. 

Such  convict  shall,  as  soon  as  possible  after  conviction,  together  with  a 
copy  of  the  record  of  his  conviction  and  sentence,  be  safely  conveyed  to 
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the  penitentiary  by  a  guard  to  be  sent  therefrom  for  that  purpose,  and 
therein  be  safely  kept  during  the  term  specified  in  the  sentence  of  the  court 

Cobb,    837. 

§  1081  (a).  Probation  of  offenders.  [In  all  prosecutions  for  crime 
except  as  hereinafter  provided,  where  the  defendant  has  been  convicted  ei- 
ther upon  a  trial  or  upon  his  plea,  where  the  court  has  power  to  sentence 
such  defendant  to  the  chaingang,  jail  or  other  place  of  detention  in  this 
State,  where  it  appears  to  the  satisfaction  of  the  court  that  the  circumstances 
of  the  case  and  the  public  good  does  not  demand  or  require  the  defendant's 
incarceration,  said  court  may  mold  its  sentence  so  as  to  allow  the  defendant 
to  serve  same  outside  the  .confines  of  the  chaingang,  jail  or  other  place  of 
detention,  under  the  supervision  of  the  court,  and  in  such  manner  and  on 
such  conditions  as  it  may  see  fit,  giving  the  reasons  therefor,  which  shall  be 
made  part  of  the  record.  Nothing  in  this  law  shall  in  any  manner  affect  the 
laws  providing  the  method  of  dealing  with  delinquent,  wayward  or  de- 
pendent children,  in  those  counties  which  may  establish  children's  courts. 

No  person  shall  have  the  benefit  of  this  law,  except  those  convicted  of 
misdemeanors  or  felonies  which  have  been  reduced  to  misdemeanors  either 
by  the  court  upon  its  own  motion  or  upon  recommendation  of  the  jury.] 

Acts  1913,  p.  112. 

§  1081  (b).  Probation  officers.  [It  shall  be  the  duty  of  the  court 
molding  the  sentence,  in  those  counties  which  do  not  provide  a  regular  sal- 
aried probation  officer,  to  secure  the  written  consent  of  some  responsible 
person  in  the  community,  who  will  agree  to  be  a  volunteer  probation  offi- 
cer for  the  person  whose  sentence  is  molded.  It  shall  be  the  duty  of  each 
volunteer  probation  officer  to  aid  the  probationer  in  abiding  by  the  terms 
of  his  or  her  probation  as  set  forth  by  the  judge  at  the  time  of  molding  the 
sentence,  and  to  report  to  the  court  when  such  conditions  are  not  faith- 
fully observed.  The  grand  jury  of  any  county  may  recommend  to  the  judge 
of  its  superior  court  that  he  appoint  a  county  probation  officer,  and  such 
assistants  as  may  be  deemed  necessary,  who  shall  have  supervision  and  over- 
sight of  all  probationers  from  the  several  courts  of  criminal  jurisdiction  in  the 
county,  and  it  shall  be  the  duty  of  the  judge  to  appoint  such  person  or  per- 
sons as  seem  best  qualified  for  the  duties  devolving  upon  a  probation  offi- 
cer, to  serve  during  the  pleasure  of  the  court  making  the  appointment,  and 
to  fix  the  salary,  which  shall  be  paid  out  of  the  county  treasury,  as  part  of 
the  court  expenses:  Provided,  the  judge  may  require  of  said  officer  a  bond 
in  such  sum,  with  security,  as  the  court  may  determine.  Men  or  women  are 
eligible  as  volunteer  or  assistant  probation  officers:  Provided,  they  are  not 
members  of  a  county  or  municipal  police  force.] 

Acts    1913,   pp.    112,   113. 
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§  1081  (c).  Duties  of  probation  officers.  [The  duties  of  the  county 
probation  officer,  shall  be: 

First,  to  investigate,  in  his  discretion,  the  case  of  any  person  brought  be- 
fore the  court,  to  ascertain  the  history  and  previous  conduct  of  the  person 
arrested,  and  such  other  facts  as  may  show  whether  he  or  she  may  properly 
be  released  as  a  probationer  under  the  provisions  of  this  law,  and  to  ac- 
complish this,  the  probation  officer  shall  have  opportunity  to  confer  with 
the  accused. 

Second,  to  preserve  complete  records  of  all  cases  investigated,  including 
descriptions  sufficient  for  identification  with  the  findings  of  the  court,  its 
action  in  the  case,  the  subsequent  history  of  the  probationer  in  such  form 
as  may  be  prescribed  under  the  provisions  of  this  law.  Such  records  shall 
be  a  part  of  the  records  of  the  courts,  and  shall  at  all  times  be  open  to  the 
inspection  of  all  officers  of  the  courts. 

Third,  to  take  charge  of  all  persons  placed  on  probation  under  this  law,  to 
instruct  probationers  in  their  duty  under  the  orders  of  court,  enforce  the 
terms  and  conditions  of  same,  keep  regular  books  of  accounts  showing 
any  receipts  and  disbursements  of  money  received  by  him  under  the  terms 
of  said  orders  of  court.  In  so  fa*-  as  necessary  to  the  performance  of  their 
official  duties,  probation  officers  shall  have  all  the  powers  of  police  officers.] 

Acts  1913,  pp.  112,  114. 

§  1081  (d).  Delinquent  probationers.  [Every  person  placed  on  pro- 
bation under  the  provisions  of  this  law  shall,  during  the  term  of  his  release 
without  the  confines  of  the  chaingang,  jail  or  other  place  of  detention,  ob- 
serve all  rules  prescribed  for  his  conduct  by  the  court,  report  to  the  proba- 
tion officer  as  directed,  and  maintain  a  correct  life.  In  case  of  failure  to 
meet  any  of  these  requirements,  and  at  any  time  prior  to  the  final  disposi- 
tion of  the  case  of  any  probationer  in  the  custody  of  a  probation  officer,  the 
officer  may  bring  him  without  warrant  before  the  court  or  the  court  may  is- 
sue a  warrant  directing  that  he  be  arrested  and  brought  before  it.  When 
such  person  is  brought  before  the  court,  the  court  after  due  examination  may 
revoke  its  leave  to  the  probationer  to  serve  his  sentence  outside  the  con- 
fines of  the  chaingang,  jail  or  other  place  of  detention.] 

Acts  1913,  pp.  112,  114. 
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NEW  TRIALS,  AND  THE  SUPREME  COURT. 


ARTICLE  1. 

When  New  Trial  Will,  and  Will  not  be  Granted. 

§  1082.  (§  1055.)  None  granted  on  acquittal.     On  the  acquittal  of 
the  defendant,  no  new  trial  shall,  on  any  account,  be  granted  by  the  court. 
Cobb,  835. 

Former  jeopardy:     See  §  11  and  notes.        72/89  (1). 

Pilots,  proceedings  against,  for  derelic-  Verdict  being  in  effect  an  acquittal,  ac- 
tion .  of  duty  are  criminal,  or  quasi-  cused  cannot  be  tried  a  grain,  though 
criminal  proceedings  and  judgment  new  trial  be  granted  on  his  own  mo- 
for    defendant    cannot    be    reviewed.        tion.    11  App.  30  (2)  (74  S.  E.  551). 

§  1083.  (§  1056.)  Power  to  grant  on  conviction  is  preserved.    The 

power  of  the  judges  to  grant  new  trials  in  case  of  conviction  is  preserved. 
Const.,  Art.  1,  §  2,  par.  1  (§  6332,  C.  C). 


City  court  created  under  Constitution 
are  only  city  courts  which  can  grant 
new  trials.  Judgments  of  other  city 
courts  are  reviewable  only  by  cer- 
tiorari. 124/651  (52  S.  E.  880);  98/202 
(25  S.  E.  424);  see  114/793  (l)  (40  S. 
E.  857).  Certiorari  lies  from  city 
court,  though  it  may  have  power  to 
grant  new  trials.  99/23  (25  S.  E. 
612). 

County  court  has  no  power  to  grant 
new  trial.  55/222  (1).  Act  attempt- 
ing  to   confer   such   power,   unconsti- 


tutional.    61/454. 
Criminal  court  of  Atlanta  has  no  power 

to   grant   new   trial.     115/567    (3)    (41 

S.  E.  1000). 
Disqualified,   where   judge   is,   rule   nisi 

on  extraordinary  motion  for  new  trial 

may    be    granted     by    another     judge 

and   heard   by   still  another.     102/619 

(29  S.  E.  470). 
Superior  court  as  court,  new  trials  are 

granted  by,  and  not  by  judge  in  his 

capacity   as   judge.      102/619,    627    (29 

S.  E.  470). 


§  1084.  (§  1057.)  When  verdict  is  contrary  to  evidence,  etc.    In  any 

case  when  the  verdict  of  a  jury  is  found  contrary  to  evidence  and  the  prin- 
ciples of  justice  and  equity,  the  presiding  judge  may  grant  a  new  trial  before 
another  jury. 


See  §  6082,  Civil  Code,  and  notes. 

Capital  conviction,  in  case  of,  where  on 
review  of  whole  evidence  court  is  not 
satisfied  with  verdict,  owing  to  incom- 
pleteness of  proof,  State  having 
omitted  evidence  in  its  power  to  pro- 
duce, and  especially  where  there  was 
error  in  charge,  new  trial  will  be 
granted.    33/571;  and  see  71/128  (1). 

Codefendants,  plaintiff  in  error  cannot 
complain  that  some  of,  were  unjustly 


convicted,  when  his  own  conviction  is 
authorized  by  evidence.  11  App.  29, 
30    (74   S.    E.   440). 

Conflicting,  where  evidence  is,  and 
there  is  no  error  of  law,  and  judge 
refuses  new  trial,  Supreme  Court  will 
not  interfere.  54/495;  55/48  (6),  556, 
600,  697  (8);  58/607;  94/594  (4)  (20 
S.  E.  422). 

Constitutionality  of  statute,  question  as 
to,  not  raised  in  motion  for  new  trial 


Digitized  by 


Google 


737 


NEW  TRIALS,  AND  THE  SUPREME  COURT.        §  1084 


When  new  trial  will,  and  will  not  be  granted. 


m     criminal     case     on     the     general 
grounds  that  verdict  contrary  to  law 
and  evidence.     112/400   (1)    (37  S.  E. 
441),  overruling  109/61  (35  S.  E.  116); 
see  112/32  (37  S.  E.  441).     Fact  that 
evidence  obtained  by  invasion  of  con- 
stitutional   rights    of    accused    cannot 
be  taken  advantage  of  by  general  as- 
signment of  error,  that  verdict  is  con- 
trary to  evidence.    11  App.  15  (2)  (74 
S.  E.  444). 
Continuance  improperly  granted  and  il- 
legal   evidence    admitted,    new    trial 
granted,    though    verdict    right    under 
the  evidence.     40/529  (1). 
Credibility  of  witnesses  is  for  jury;  and 
if  some   evidence   to  support  verdict, 
court    not    set    it    aside,    though    wit- 
nesses of  bad  character  and  interested 
motives.     9  App.  822   (72  S.   E.  282); 
see   11   App.    29,   30    (74   S.    E.    440). 
Credibility  of  witness  and  settling  is- 
sue of  fact,  exclusively  for  judge  and 
jury   in    trial    court,    no   matter   what 
attacks  made  on  his  general  credibil- 
ity and   no    matter    how    many  wit- 
nesses  testified   to   contrary.     9   App. 
302    (70   S.    E.    1119).     Conviction   on 
testimony  of  one   witness   not   inter- 
fered with,  no  matter  how  many  wit- 
nesses may  have  testified  to  contrary, 
or  how  many  circumstances  may  be 
adduced  to  disprove  testimony  of  sin- 
gle   witness.     This    is    true     though 
attempt   was    made   to    impeach    the 
witness,  and   though   many   witnesses 
testified   that   he   was   not   worthy  to 
be  believed  on  oath.     8  App.  842  (1) 
(70  S.   E.   188);  5  App.  454   (63  S.   E. 
520).     New    trial   refused   on   ground 
that     verdict     contrary     to    evidence, 
there  being  evidence  to  sustain   it   if 
witnesses  entitled  to  credit;  credibil- 
ity of  witnesses  exclusively  for  jury 
and    their    conclusions    will    be     dis- 
turbed  only  in   flagrant   cases   of  in- 
justice.      34/110       (3);     44/209      (5); 
50/249    (1);  41/215. 
Direct  exception  to  verdict  as  contrary 
to   law   and   evidence   not   considered 
by  Supreme  Court,  where  no  motion 
for  new  trial    made  in    court  below. 
69/725;   84/217   (10   S.    E.   629).     Ver- 
dict against  special  plea  in  bar  not  re- 
viewable  by  direct  exception  assign- 
ing error  that  it  is  contrary  to  law 
and   evidence;   motion    for   new   trial 

6  Ga  Code — 47 


indispensable.     123/508   (2)    (51   S.   E. 
499). 
Discretion  of  court  in  granting  or  re- 
fusing new  trial  on  ground  that  ver- 
dict   contrary    to    evidence    rarely,    if 
ever,     controlled     in     criminal     case. 
2/173   (5).     Discretion     exercised     by 
trial  judge  in  ruling  on  motion  is  a 
large  element  in  consideration  of  case 
by  Supreme  Court.  47/589  (3).     Duty 
of  judge  to  exercise  discretion.     Su- 
preme  Court   will   not   allow    convic- 
tion    on     weak,     unsatisfactory     and 
doubtful    evidence,    to    stand,     where 
record  indicates  that  trial  judge  was 
not     fully     satisfied      with     verdict. 
101/561  (28  S.  E.  978);  see  118/644  (45 
S.  E.  912).     Discretion  not  controlled 
unless    abused.     60/594;    62/157.     Su- 
preme   Court    can    grant     new     trials 
only  when   errors  of  law  have  been 
committed  or    when    trial    judge  has 
abused  his  discretion  in  refusing  new 
trial.     91/188    (17    S.    E.   68),   186    (16 
S.    E.    985),    189    (16    S.    E.    980).  In 
granting    or    refusing    new    trial    on 
ground  that  verdict  contrary  to  evi- 
dence, trial  judge  exercises  sound  dis- 
cretion; Supreme  Court  can  only  con- 
sider   whether    he    has     abused     his 
discretion.    49/12,  16  (2).    Only  when 
judge    has    committed    error    of    law, 
in    granting     or     refusing    new    trial, 
does    jurisdiction    of    Supreme    Court 
arise.     Id.,  16;  and  see  91/188   (17  S. 
E.    68);    52/334,    337.      Discretion     of 
judge  not  abused  where  he  overruled 
motion    for    new    trial,     if    evidence 
strong    enough    to    warrant    verdict. 
62/560  (1).     Where  judge  has  refused 
new  trial,   Supreme   Court  will   inter- 
fere only  in  cases  that  are  strong  and 
unequivocal.      3/310    (1);    33/131    (1). 
Discretion   of  trial  judge   in   refusing 
new  trial  not  abused,  though  case  was 
one  in  which  it  might  well  have  been 
exercised     in     granting      new     trial. 
93/190    (3)    (18     S.    E.    401).      Where 
case    was    fairly    and    favorably    sub- 
mitted and  there  was  evidence  to  sup- 
port verdict,  Supreme  Court  will  re- 
luctantly  interfere,    especially    where 
there  is  reason  to  believe  jury  under- 
stood character  of  witnesses  and  ac- 
cused  better   than    the    court.     28/66 
(2).     See  §  1085. 
Harmless,  error  on  trial,  considered  as, 
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when,  if  not  committed,  complaining 
party  could  not,  under  most  favorable 
application   of  law  to   evidence,   have 
been    properly    awarded    a    more    fa- 
vorable verdict.    7  App.  830,  831  (68  S. 
E.  443). 
Impeachment  of  witness  attempted,  ver- 
dict not   set  aside  because  based   on 
his  testimony.     9  App.  552  (2)   (71  S. 
E.  876),  203  (70  S.  E.  967).    See  Cred- 
ibility. 
Indictment  charging  burglary  and   lar- 
ceny from  house,  verdict  of  guilty  of 
larceny  from  house  cannot  be  deemed 
unwarranted  by   evidence,  on   ground 
that    evidence    also    shows    defendant 
guilty   of   burglary.     125/785    (2)    (54 
S.     E.     692).      Indictment    containing 
two    counts,    and     evidence     showing 
guilt    on    both,    errors    affecting    but 
one  are  immaterial.    2  App.  2  (5)  (58 
S.  E.  401). 
Intoxication  of  several  of  principal  wit- 
nesses   at    time    of     transaction     not 
warrant   interference   with   verdict,   if 
there    be    other    evidence,     especially 
confessions,      to      support       verdict. 
17/146  (3). 
Judge,    where    question    of    fact    sub- 
mitted to,  his  decision  is  as  binding 
as  a  verdict  and  will  be  set  aside  only 
under  same  rules  as  apply  to  vacating 
finding   of  jury.     56/463    (1).     Judge 
trying   case    without    jury   determines 
credibility  of  witnesses  and  his  find- 
ing on  issue  of  fact  not  reversed.     9 
App.  818  (1)   (72  S.  E.  301). 
Jury   being"  made    judges   of    law    and 
facts    in    criminal    cases,    verdict   not 
disturbed    unless    clear    that    defend- 
ant wrongfully  convicted.     1/610  (4); 
26/276    (7);     35/54,    75;     10/512     (8); 
22/499  (6). 
Law,  verdict  without   evidence   to  sup- 
port  it   is   contrary   to.     12   App.   637 
00    (77    S.    E.    914);    125/243    (4)    (54 
S.  E.  184).     Court  of  Appeals  cannot 
review   findings   of   fact,   because   un- 
der Constitution  it  is  a  court  for  the 
correction  of  errors  only  "in  law  and 
equity."    That  there  is  no  evidence  to 
support    verdict    is    question    of    law; 
but   where    there    is    evidence    of    de- 
fendant's guilt,  sufficiency  of  this  evi- 
dence is  not  rendered  a  question  of 
law  by  reason  of  the  fact  that  there 
was     testimony     which,    if    believed, 
would  have  impeached  all  of  State's 


witnesses;  nor  that  State's  testimony 
bears   inherent   indicia   of  untruthful- 
ness,   nor    that    the   punishment   in- 
flicted  is   severe.     1  App.   507    (57   S. 
E.    969).      Assignment    of    error    that 
verdict   is   contrary  to  instruction  of 
court  amounts  only  to  general  excep- 
tion  that  verdict  is  contrary  to   law. 
12  App.  533  (2)   (77  S.  E.  830). 
Liquor  found  in  place  of  business  of  ac- 
cused,   conclusively    shown     to    have 
been  placed  there  without  his  knowl- 
edge or  consent,  and  it  not  appearing 
that    he     had     any     knowledge     that 
liquor  was  there,  conviction  was  with- 
out evidence  to  support  it.     11  App. 
754  (75  S.  E.  1135). 
Material   error   which   could   have   pro- 
duced  different   result   not   appearing 
on  review  of  evidence  and  entire  rec- 
ord, new  trial  not  granted  especially 
where  verdict  sustained  by  evidence. 
45/190. 
Name:      Indictment     alleging      offense 
committed  upon  named  person  is,  so 
far  as  relates  to  identity,  sufficiently 
supported   by   evidence    that    though 
real  name  was  different  from  that  al- 
leged, he  was  as  well  known  in  com- 
munity by  one    name  as   the    other. 
107/711  (33  S.  E.  418). 
Preponderance:      Supreme    Court    will 
not   interfere   because   in   its   opinion 
weight    of    testimony     preponderates 
against  verdict.    2/173  (5);  6/276  (8); 
71/487  (7). 
Question  before  jury  is,  Does  evidence 
show  guilt  beyond  reasonable  doubt? 
Before    judge    on     motion     for     new 
trial,  it  is,  has  verdict  of  guilty  been 
found  on  such  slight  evidence  as  to 
indicate    passion,    prejudice,    mistake, 
carelessness  or  the  like?     Before  Su- 
preme  Court  question   is,   Has  judge 
so   plainly   erred   in   his  judgment  as 
to  make  his  decision  an  error  of  law? 
52/334,   337. 
Solicitor-general  stating  that  he  thought 
ends   of  justice   might   be   better  ac- 
complished by  grant  of  new  trial,  new 
trial  nevertheless  refused,  verdict  not 
being    contrary   to    law    or    evidence. 
65/422. 
Some  evidence  supporting  finding,   Su- 
preme Court  not  interfere  with  ver- 
dict of  guilty.     6/483   (2);  28/192;  see 
12  App.  481   (2)    (77  S.  E.  649).     See 
Credibility. 
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Two  verdicts  rendered  against  defend- 
ant, trial  judge  being  satisfied,  and 
there  being  sufficient  evidence  to  up- 


hold verdict,  it  will  not  be  disturbed. 
85/69,  74  (22)  (11  S.  E.  814);  and  see 
73/80  (4). 


§  1085.  (§  1058.)  When  the  verdict  is  against  evidence.  The  pre- 
siding judge  may  exercise  a  sound  discretion  in  granting  or  refusing  new 
trials  in  cases  where  the  verdict  may  be  decidedly  and  strongly  against  the 
weight  of  evidence,  although  there  may  appear  to  be  some  slight  evidence 
in  favor  of  the  finding. 


See  notes  to  §  1084. 


See    §§    6082,    6087,    Civil    Code,    and 
notes. 


§  1086.  (§  1059.)  When  evidence  is  illegally  admitted  or  excluded. 

The  superior  courts  may  grant  new  trials  in  all  cases  when  any  material  evi- 
dence may  be  illegally  admitted  to,  or  illegally  withheld  from  the  jury  against 
the  demand  of  the  applicant. 


See  §  6083,  Civil  Code,  and  notes. 

Answer  given  or  expected  in  response 
to  question  not  appearing  in  motion, 
Supreme  Court  cannot  consider  com- 
plaint that  rejection  of  the  evidence 
was  error.  119/113  (1)  (46  S.  E.  79); 
131/498  (62  S.  E.  806);  6  App.  164  (2) 
(64  S.  E.  716);  137/86  (3)  (72  S.  E. 
949).  Exception  to  refusal  to  allow 
question  to  be  asked  witness  must 
usually  show  that  trial  court,  at  time 
of  ruling,  was  informed  of  answer  an- 
ticipated. 3  App.  479  (1)  (60  S.  E. 
216);  7  App.  541  (4)  (67  S.  E.  221);  6 
App.  23  (2)  (64  S.  E.  338);  1  App.  723 
(2)  (58  S.  E.  272).     See  Question. 

Assignment  of  error  not  considered  un- 
less evidence  complained  of  is  set  out 
in  motion  for  new  trial  or  in  bill  of 
exceptions.  93/190  (2)  (18  S.  E.  401), 
180  (18  S.  E.  555),  166  (2)  (18  S.  E. 
553);  119/72  (3)  (45  S.  E.  967).  Ground 
of  motion  not  considered  by  Supreme 
Court  unless  evidence  set  out  in  mo- 
tion or  attached  as  exhibit,  in  such 
manner  that  question  can  be  decided 
without  reference  to  other  parts  of 
record.  118/330  (2)  (45  S.  E.  410);  4 
App.  811  (1)  (62  S.  E.  540).  Where  in 
motion  for  new  trial  error  is  assigned 
upon  exclusion  of  evidence  offered  to 
impeach  witness  by  proof  of  contra- 
dictory statements,  it  should  appear 
from  motion  itself  that  proper  founda- 
tion was  laid.  121/491  (7)  (49  S.  E. 
609).  Ground  of  motion  not  setting 
out  evidence,  but  referring  to  brief  of 
evidence,    not    sufficient.      77/470    (2). 


Assignment  of  error  setting  out  frag- 
mentary extract  of  evidence  which  is 
unintelligible  without  reference  to 
brief  of  evidence  for  context,  is  not 
sufficient.  126/803  (2)  (55  S.  E.  1024). 
Assignment  of  error  alleging  that 
court  erred  in  withdrawing  or  admit- 
ting evidence,  without  plainly  setting 
out  what  the  evidence  was,  too  vague 
to  be  considered.  92/451  (3)  (17  S. 
E.  262).  Ground  of  motion  for  new 
trial  that  court  erred  in  refusing  to 
exclude  all  that  occurred  on  a  certain 
other  trial  shows  no  error.  97/351  (23 
S.  E.  830).  Ground  of  motion  that 
court  refused  to  allow  defendant  to 
prove  what  explanation  he  gave  of  his 
possession  of  stolen  goods,  is  too  gen- 
eral. It  should  appear  what  the  ex- 
planation was.  73/799  (6).  Evidence 
must  be  set  out  either  literally  or  in 
substance.  129/434  (1)  (59  S.  E.  223); 
97/205  (1)  (22  S.  E.  921),  452  (2)  (25 
S.  E.  341);  126/100  (2)  (54  S.  E.  821); 
130/322  (1)  (60  S.  E.  544);  3  App. 
649  (2)  (60  S.  E.  335);  99/295  (1)  (25 
S.  E.  735);  114/25  (2)  (40  S.  E.  13): 
11  App.  15  (1)  (74  S.  E.  444);  63/168 
(13);  138/137  (1)  (74  S.  E.  1000).  As- 
signment of  error  on  admission  of 
designated  documentary  evidence, 
without  disclosing  contents,  not  con- 
sidered. 127/813  (2)  (56  S.  E.  1017). 
Documentary  evidence  must  be  so  set 
forth  as  to  enable  reviewing  court  to 
determine  point  without  reference  to 
other  parts  of  record.  11  App.  15 
(4)   (74  S.  E.  567).     Record  offered  in 
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evidence  not  set  out  or  described,  al-' 
leged  errors  in  admission  not  consid- 
ered. 99/673  (6)  (26  S.  E.  501).  As- 
signment of  error  that  court  erred  "in 
letting  in  evidence,  over  objection,  the 
account  of  a  scuffle  over  a  jug  of 
whiskey,  about  one  hour  before  kill- 
ing" was  without  merit;  and  also 
evidence  as  to  "account  of  a 
fijght,"  where  instance  of  evidence 
not  set  out  nor  objection  stated. 
137/81  (4,  5)  (72  S.  E.  897).  Ground 
of  motion  that  court  erred  in  re- 
fusing to  permit  witness  to  be  ques- 
tioned as  to  what  she  swore  on  com- 
mitment trial  and  in  refusing  to  al- 
low attorney  to  ask  her  if  she  did  not 
swear  "certain  things,"  contradictory 
to  "what  she  now  swears,"  not  con- 
sidered. 136/831  (1)  (72  S.  E.  248). 
Motion  must  disclose  that  the  illegal 
evidence  was  in  fact  admitted. 
122/161  (2)  (50  S.  E.  46).  Where  mo- 
tion states  that  witness  was  not  per- 
mitted to  testify  to  certain  facts  and 
brief  of  evidence  shows  that  witness 
did  testify  to  those  facts,  and  both  are 
approved  by  judge,  they  will  be 
reconciled  on  theory  that  judge  made 
ruling  stated  in  motion  but  at  some 
stage  admitted  the  testimony.  137/85 
(3)  (72  S.  E.  908).  See  Answer,  Let- 
ter, Objection,  Opinion,  Question, 
Rule  out 

Body  of  accused,  refusal  to  admit,  in 
evidence,  to  show  size  and  height,  not 
error.     138/818  (10)   (76  S.  E.  369). 

Charge  that  jury  come  to  their  conclu- 
sion from  evidence  given  from  stand 
was  error,  where  documents  or  other 
physical  objects  were  in  evidence. 
97/76  (11)  (25  S.  E.  252);  6  App.  782 
(1)  (65  S.  E.  842).  Inculpatory  ad- 
missions improperly  obtained  and  ex- 
culpatory declarations  which  were  not 
part  of  res  gestae  both  properly  with- 
drawn by  judge  in  charge,  though  no 
request  to  that  effect  was  made  by 
either  side.  97/76  (9)  (25  S.  E.  252). 
See  Rule  out 

Condition:  Where  court  admits  evi- 
dence upon  condition  that  it  shall  be 
connected  in  point  of  time,  and  it  is 
not  so  connected,  it  is  not  incumbent 
on  court,  of  his  own  motion,  to  ex- 
clude it.  129/541  (3)  (59  S.  E.  255). 
Where  evidence  is  admitted  upon 
promise    of    solicitor    later    to    show 


relevancy,  it  is  not  for  judge,  of  hia 
own  motion,  to  determine  whether 
promise  kept  and  exclude  testimony, 
without  request  from  defendant 
118/705  (9)  (45  S.  E.  630);  129/419  (2) 
(59  S.  E.  246);  138/818  (7)  (76  S.  E. 
369).  Where  court  admits  evidence  to 
be  passed  on  later,  failure  either  be- 
fore or  at  close  of  testimony  to  move 
to  exclude  it  waives  objection.  119/396 
(7)  (46  S.  E.  897).  Date  of  acts  left 
uncertain  by  evidence,  judge  may  ad- 
mit the  evidence  and  instruct  jury  not 
to  consider  it  if  they  find  acts  referred 
to  were  committed  subsequent  to  in- 
dictment. 125/278  (1)  (54  S.  E.  173). 
See  Irrelevant  evidence. 

Documentary  evidence:  See  Assign- 
ment of  error,  Charge,  Letter. 

Favorable  testimony,  admission  of,  not 
ground  for  new  trial.  4  App.  692  (2) 
(62  S.  E.  116);  6  App.  771  (2)  (65  S. 
E.  806).    See  Charge. 

Harmless  error  in  ruling  on  evidence 
not  cause  reversal.  33/303  (l);  10 
App.  109  (5)  (72  S.  E.  951).  Injury  as 
well  as  error,  must  be  shown.  6  App. 
771  (2)  (65  S.  E.  806).  See  Favorable 
testimony,  Hearsay,  Immaterial  evi- 
dence, Irrelevant  evidence,  Murder, 
Same  evidence,  Subsequent  announce- 
ment, Verdict 

Hearsay,  admission  of,  over  objection, 
not  require  reversal  where  substan- 
tially same  testimony  admitted  with- 
out objection  and  where  court  stated 
he  admitted  it  for  special  purpose  and 
not  to  show  truth  of  statements. 
130/479  (1)  (61  S.  E.  14).  Where 
hearsay  evidence  admitted,  error  cured 
by  proving  same  facts  by  witness 
whose  knowledge  was  personal  and 
immediate,  and  as  whose  sayings  they 
were  detailed  by  former  witness. 
60/258    (4). 

Immaterial  evidence,  admission  of,  not 
ground  for  new  trial,  if  evidence  harm- 
less. 136/236  (2)  (71  S.  E.  122).  Ad- 
mission of  unimportant  illegal  testi- 
mony will  not  cause  reversal.  23/292 
(2).  Rejection  of  testimony  of  no 
probative  value,  whether  admissible 
or  not,  no  ground  for  new  trial.  79/36 
(1)  (3  S.  E.  323).  Prejudicial  imma- 
terial evidence  should  not  be  admitted. 
9  App.  274  (3)   (70  S.  E.  1128). 

Irrelevant  evidence,  presumed  that  ad- 
mission of,  and  charge  thereon,  were 
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prejudicial.  7  App.  88  (66  S.  E.  274). 
Admission  of  prejudical  irrelevant  evi- 
dence is  cause  for  new  trial.  6  App. 
439  (2)  (65  S.  E.  162);  9  App.  274  (3) 
(70  S.  E.  1128).  Admission  of  harm- 
less irrelevant  evidence  not  ground  for 
new  trial.  58/545  (2);  138/808  (3)  (76 
S.  E.  349);  12  App.  632  (77  S.  E.  916). 
Injury  from  admission  of  irrelevant 
testimony  must  be  shown.  119/572 
(2)  (46  S.  E.  833);  128/71  (2)  (57  S. 
E.  84);  132/758  (1)  (64  S.  E.  1090). 
To  admit  in  evidence  act  of  accused 
calculated  to  excite  prejudice  and  ill- 
will  against  him,  but  unconnected  with 
charge  on  trial,  ground  for  new  trial. 
109/501  (1)  (34  S.  E.  1019).  Not  er- 
ror to  reject  apparently  irrelevant  evi- 
dence, where  counsel  refused  to  dis- 
close purpose  of  evidence,  though  it 
may  have  subsequently  appeared  to 
be  admissible  in  connection  with 
other  evidence.  102/506  (2)  (31  S.  E. 
92).    See  Condition. 

Knowledge  or  ignorance  of  accused  as 
to  whereabouts  of  deceased  at  partic- 
ular moment  being  important,  evi- 
dence of  position  in  room  admissible. 
99/198  (4)   (25  S.  E.  615). 

Letter,  where  rejection  of,  assigned  as 
error,  contents  of  letter  should  be  set 
out,  at  least  in  substance.  106/443  (2) 
(32   S.   E.  586). 

Mistrial,  ordinarily  not  cause  for,  that 
solicitor  general  merely  tenders  il- 
legal testimony,  where  court  refuses 
to  admit  it,  and  instructs  jury  not  to 
consider  it.     10  App.  88  (72  S.  E.  600). 

Murder,  exclusion  of  evidence  on  trial 
for,  to  rebut  presumption  of  malice, 
not  ground  for  new  trial  where  de- 
fendant convicted  only  of  voluntary 
manslaughter.  2  App.  254  (1)  (58  S. 
E.  532).  Though  witness  for  State 
testified  on  cross-examination  that  she 
did  not  say,  in  certain  conversation, 
that  deceased  was  to  blame,  new  trial 
not  granted  because  judge  excluded 
testimony  that  such  witness  had  said 
that  deceased  was  at  fault.  137/21  (2) 
(72  S.  E.  410).  Where  witness  for 
State  testified  that  after  homicide,  ac- 
cused, his  father,  and  witness  were  to- 
gether, and  accused  was  telling  wit- 
ness how  homicide  occurred,  new  trial 
not  granted  because  witness  was  al- 
lowed to  state  that  father  of  accused 
laughed    and    said    accused    had    shot 


the  whole  top  of  decedent's  head  off. 
137/85  (5)  (72  S.  E.  908). 
Objection  not  made  to  evidence,  it  is 
treated  as  admissible.  118/1  (1)  (43 
S.  E.  852).  Failure  to  object  to  evi- 
dence at  time  it  is  offered  will  be 
treated  after  verdict  as  waiver  of  its 
inadmissibility.  7  App.  33  (1)  (65  S. 
E.  1097);  4  App.  318  (3)  (61  S.  E.  404); 
6  App.  770  (1)  (65  S.  E.  806).  Admis- 
sion of  illegal  evidence  not  ground  for 
new  trial,  where  not  objected  to  when 
offered,  or  at  any  time  before  verdict. 
33/4  (2);  23/57.  Objectionable  mat- 
ter in  without  objection  and  no  mo- 
tion made  to  rule  out,  its  repetition 
over  objection  not  sufficiently  material 
to  require  a  new  trial.  64/376  (9). 
It  not  appearing  from  motion  for  new 
trial  or  bill  of  exceptions  that  indict- 
ments were  objected  to  when  offered 
in  evidence,  or  that  any  motion  was 
made  to  rule  them  out,  new  trial  not 
granted    for    their   admission.     93/164 

(1)  (18  S.  E.  435).  Record  must  show 
that  testimony  was  objected  to. 
54/208.  It  must  appear  that  objec- 
tion insisted  upon  in  Supreme  Court 
was  made  and  passed  upon  in  trial 
court.  102/594  (27  S.  E.  699);  116/573 
(42  S.  E.  751);  97/209  (1)  (22  S.  E. 
958),  214  (3)  (22  S.  E.  954);  137/336  (1) 
(73  S.  E.  578);  10  App.  623  (74  S.  E. 
429).  It  must  appear  that  objection 
was  made  at  trial  and  what  objection 
was.  116/535  (3)  (42  S.  E.  779); 
85/336  (11  S.  E.  619);  86/430  (2)  (12 
S.  E.  645).  Record  must  disclose 
what  objection  was  made  at  trial. 
102/608  (1)  (29  5.  E.  427);  97/205  (l) 
(22  S.  E.  921),  452  (2)  (25  S.  E.  341); 
99/211  (1)  (25  S.  E.  179),  295  (1)  (25 
S.  E.  735);  112/366  (3)  (37  S.  E.  384); 
114/25  (2)  (40  S.  E.  13);  125/30  \1)  (53 
S.  E.  809),  307  (2)  (54  S.  E.  122);  3 
App.   649    (2)    (60   S.    E.   335);   134/416 

(2)  (68  S.  E.  62);  135/358  (4)  (69  S. 
E.  527);  137/81  (72  S.  E,  897),  86  (72 
S.  E.  949);  86/257  (1)  (12  S.  E.  409), 
108  (11)  (12  S.  E.  205);  87/209  (13  S. 
E.  696);  90/448  (l)  (16  S.  E.  96); 
92/14  (2)  (18  S.  E.  545);  93/307  (4) 
(20  S.  E.  331),  309,  310  (2)  (20  S.  E. 
329);  63/168  (12);  138/137  (1)  (74  S.  E. 
1000).  It  must  appear  what  objection 
was  urged  at  time  evidence  was  ad- 
mitted; it  is  not  sufficient  to  state  what 
the  objection  was  at  time  when  new 
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trial  was  asked.  123/566  (1)  (51  S.  E. 
636).  See  Question,  Rule  out,  State- 
ment 
Opinion:  Where  witness  was  asked  his 
opinion  based  upon  facts  previously 
stated,  assignment  of  error  not  stat- 
ing what  those  facts  were,  not  suffi- 
cient.    129/541    (2)    (59   S.   E.  255). 

Part  of  evidence  being  admissible  and 
part  inadmissible,  not  error  to  admit 
it  all  where  objected  to  as  a  whole 
and  objectionable  portion  not  speci- 
fied. 116/527  (2)  (42  5.  E.  790).  See 
99/26  (2)  (25  S.  E.  614);  124/432  (1) 
(52  S.  E.  914);  125/243  (2)  (54  S.  E. 
184),  267  (53  S.  E.  958);  126/113  (15) 
(54  S.  E.  820),  575  (5)  (55  S.  E.  489), 
577  (2)  (55  S.  E.  499).  Motion  to  rule 
out  testimony,  comprehending  both 
admissible  and  inadmissible  testi- 
mony, should  have  been  denied. 
94/517  (1)  (20  S.  E.  437).  Where  mo- 
tion sets  forth  long  extracts  from 
testimony  of  several  witnesses,  parts 
of  it  being  admissible,  and  no  attempt 
made  to  segregate  that  which  is  ob- 
jectionable or  specifically  to  point  it 
out,  new  trial  granted  for  its  admis- 
sion. 135/357  (3)  (69  S.  E.  527). 
Part  of  testimony  offered  as  a  whole 
being  competent  and  part  not,  new 
trial  not  granted  for  its  rejection. 
131/494  (3)    (62  S.  E.  806). 

Party  cannot  object  to  testimony  which 
he  himself  introduced,  though  after- 
wards it  be  made  to  work  against  him. 
57/183  (3).  Testimony  improperly  re- 
jected, then  offered  by  other  party  and 
objected  to  by  party  first  insisting  on 
its  introduction,  no  error  for  which 
he  can  complain.     33/303  (2). 

Photograph  of  scene  of  homicide  in- 
troduced, in  which  persons  placed  in 
positions  said  to  have  been  occupied 
by  defendant  and  accomplices,  held 
not  such  as  to  tend  to  inflame  minds 
of  jury  and  require  new  trial.  83/92 
(2)  (9  S.  E.  768). 

Prior  conviction  of  similar  offense  or 
pendency  of  another  prosecution  for 
like  offense,  evidence  of,  not  admissi- 
ble.    123/508   (4)    (51   S.   E.  499). 

Question  illegal,  judgment  not  reversed 
on  that  account  if  answer  legal. 
11/124  (6).  Not  cause  for  new  trial 
that  judge  allowed  question  to  be  pro- 
pounded to  witness,  when  it  does  not 
appear    what    objection,    if    any,  was 


made  to  question,  nor  what  answer,  if 
any,  witness  made.  129/717  (8)  (59  S. 
E.  816);  109/120  (2)  (34  S.  E.  298). 
See  Answer. 

Recommendation  in  murder  case,  failure 
to  make,  not  cause  reversal,  where 
verdict  demanded,  though  illegal  evi- 
dence admitted  (two  dissenting). 
102/365  (14)  (30  S.  E.  903);  and  see 
102/633   (29  S.  E.  494). 

Residence,  to  allow  witness  to  state  that 
he  left  former  place  of,  because  certain 
persons  put  him  in  fear  of  his  personal 
safety,  not  error,  it  not  appearing  that 
defendant  was  one  of  such  persons. 
10  App.  469   (4)    (73  S.   E.  623). 

Rule  out  evidence,  assignment  of  error 
upon  refusal  to,  must  show  ground  of 
motion  to  rule  out.  97/211  (2)  (22  S. 
E.  975).  Illegal  evidence  coming  in 
without  objection,  and  ruled  out  as 
soon  as  motion  made,  not  cause  for 
new  trial.  62/174  (2).  Where  illegal 
evidence  is  ruled  out,  admission  not 
ground  for  new  trial.  123/539  (1)  (51 
S.  E.  596).  Where  illegal  evidence  is 
ruled  out  and  judge  instructs  jury 
that  it  must  not  have  any  weight  in 
determining  their  verdict,  fact  that 
jurors  heard  it  no  ground  for  mistrial. 
136/337  (3)  (71  S.  E.  139).  Where 
evidence  is  admitted,  but  subsequently 
ruled  out,  and  judge  instructs  jury 
not  to  consider  it,  new  trial  not 
granted.  137/774  (1)  (74  S.  E.  536); 
138/825  (2)  (76  S.  E.  347).  As  gen- 
eral rule,  error  in  admitting  illegal  tes- 
timony is  cured  by  subsequently  rul- 
ing it  out,  but  rule  is  subject  to  ex- 
ceptions. 12  App.  201  (4)  (76  S.  E. 
1072);  72/55  (1).  See  Charge,  Objec- 
tion, Part 

Same  evidence  in  substance  afterwards 
allowed  to  go  to  jury,  exclusion  not 
operate  as  error.  63/616  (3);  137/85 
(3)  (72  S.  E.  908).  Error  in  excluding 
evidence  of  fact,  immaterial,  when 
that  fact  is  fully  established  by  other 
testimony.  75/258  (5).  Improper  ad- 
mission of  paper  not  ground  for  new 
trial  when  fact  shown  by  it  is  proved 
by  other  legal  evidence.  39/119  (2, 
3);  and  see  60/258  (4).  If  objection- 
able evidence  is  already  before  jury, 
and  there  is  no  motion  to  withdraw  it, 
repetition  of  it  by  another  witness, 
though  objected  to,  not  require  new 
trial.    64/376  (9).    See  Hearsay. 
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Second   trial,   objections   to  rulings   on 

evidence,  which  will  probably  not  oc- 
cur  on,    need   no   decision.     10   App. 

403  (5)  (73  S.  E.  546). 
Statement  of  accused   before   coroner's 

jury,   refusal  to  rule  out,   no  ground 

for  new  trial,  where  counsel  expressly 

consented      to     its     admission      and 

grounds   of  objection   do  not  appear. 

119/425   (46  S.  E.  626). 
Subsequent  announcement  by  court  that 

evidence     which     had    been    excluded 

would    be    admitted,    cured    error    in 

excluding  it,  though   counsel  did   not 

offer     testimony    again,    and    original 

ruling    is    no    ground    for    new    trial. 

128/26    (1)    (57    S.    E.   224),    17    (57   S. 

E.  83). 
Verdict,  error  must  be  such  as  to  cause 

§  1087.  (§  1060.)  For  erroneous  charge  to  jury,  etc.  A  new  trial 
may  be  granted  in  all  cases  when  the  presiding  judge  may  deliver  an  erro- 
neous charge  to  the  jury  against  such  applicant  on  a  material  point,  or  refuse 
to  give  a  pertinent  legal  charge  in  the  language  requested,  when  the  charge 
so  requested  is  submitted  in  writing.  And  in  the  trial  of  causes  in  any  of  the 
courts,  either  party  or  his  counsel  may  make  a  written  request  to  the  court 
to  charge  the  jury,  at  any  time  before  the  jury  retires  to  consider  of  their 
verdict,  and  without  submitting  the  same  to  the  counsel  of  the  opposite 
party. 

Acts  1878-9,  p.  150. 


or  contribute  to,  to  warrant  new  trial. 
Where  conviction  would  have  been 
demanded  if  "evidence  objected  to  had 
been  excluded,  new  trial  not  granted. 
3  App.  326  (1)  (59  S.  E.  934);  113/749 
(39  S.  E.  295);  86/108  (4)  (12  S.  E. 
205);  77/767  (5);  33/31;  21/227  (4); 
14/43  (4).  Guilt  clearly  established, 
slight  errors  in  admission  or  exclusion 
of  evidence  not  occasion  new  trial.  8 
App.  129  (7)  (68  S.  E.  849) ;  7  App.  805 
(6)  (68  S.  E.  315).  Even  in  capital 
case,  exclusion  of  some  competent 
evidence  not  ground  for  new  trial,  if 
clear,  beyond  all  doubt,  that  convic- 
tion would  be  no  less  rightful  with 
such  excluded  evidence  in  than  with 
it  out.     57/351  (2). 


Cases    annotated    under    this    section 
are  almost  exclusively  such  as  state 
general  principles  with  reference  to 
charge    of    court.     All    other    cases 
dealing  with  charges  will  be  found 
under  the  Code  sections  which  con- 
tain the  principles  of  law  with  ref- 
erence   to    which    instructions   were 
given  or  omitted. 
See  §  6084,  Civil  Code,  and  notes. 
Cited.     66/346,  349. 
Abstract    legal    quotations    and    senten- 
tious  judicial    utterances,    should    not 
bt  used  so  as  to  mislead  jury.    3  App. 
465  (5)  (60  S.  E.  205).    See  Applica- 
tion. 
Accident   or    misadventure,   defense   of, 
being  directly  involved  under  evidence, 
error  to  fail  to  charge  on  that  theory, 
even  without  written  request.    10  App. 
822  (74  S.  E.  285). 
Admissions    in    judicio    are    proper  for 
consideration    of   jury;   instruction   to 
confine     investigation     to     testimony 


from  stand  and  statement  of  defend- 
ant is  erroneous.  6  App.  782  (l)  (65 
S.  E.  842).    See  Facts. 

Application  of  law  to  facts,  defendant 
entitled  to,  if  he  makes  timely  written 
request,  but  is  not  entitled  to  elabora- 
tion of  abstract  law  upon  single 
phase  of  case  to  such  extent  as  will 
give  it  undue  prominence.  121/607  (5) 
(50  S.  E.  371).  In  close  case  it  is  er- 
ror to  refuse  charge  applying  law  to 
facts,  though  court  states  abstract 
principle  of  law  applicable  to  those 
facts.  114/450  (1)  (40  S.  E.  297). 
Not  error  to  fail  to  apply  law  to 
various  theories  of  evidence  where 
charge  correctly  states  the  con- 
trolling principles,  there  being  no 
request  for  particular  application. 
136/236  (4)  (71  S.  E.  122).  See  Inap- 
plicable charge. 

Apprehend:  Not  error  for  court  to 
say  he  "apprehends"  law  to  be  thus, 
the     word     being     synonymous    with 
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"understand,"      "believe,"     "conceive." 
25/527  (2). 

Argument  of  counsel,  erroneous  princi- 
ple of  law  stated  in,  may  be  corrected 
in  charge.  120/485  (3)  (48  S.  E.  156). 
Counsel  have  right  to  present  their 
view  of  law  as  well  as  facts  to  jury, 
subject  to  control  of  court  in  charge. 
56/503  (2). 

Argumentative,  where  charge  is,  and 
states  contentions  of  State  so  strongly 
as  that  jury  likely  to  get  impression 
that  defendant  guilty,  new  trial 
granted.  8  App.  816  (1)  (70  S.  E. 
193).  Attempt  to  apply  law  to  argu- 
ment addressed  to  credibility  of  tes- 
timony is  likely  to  be  argumentative 
and  erroneous.  11  App.  104  (1)  (74 
S.  E.  846).  Error  for  judge  to  repeat 
substance  of  State's  testimony  and 
submit  this  with  argumentative  deduc- 
tions drawn  therefrom  by  solicitor. 
95/484  (3)  (22  S.  E.  315);  2  App.  184 
(3)  (58  S.  E.  416).  Charge  should 
not  be  argumentative;  its  purpose  is 
to  state  and  explain  law,  not  to  carry 
on  process  of  general  reasoning., 
58/36  (9).  See  Requests.  See  §  1058 
and  notes. 

Assignment  of  error  on  charge  referring 
to  it  as  part  of  the  record,  when  it 
was  not  copied  in  record  or  sent  up 
in  substance  or  attached  as  a  properly 
identified  exhibit,  presents  no  ques- 
tion. 136/355  (4)  (71  S.  E.  417).  En- 
tire charge  not  being  in  record  and 
being  therefore  presumed  applicable, 
new  trial  not  ordered  because  court 
refused  to  charge  that  possession  of 
stolen  goods  by  defendant  was  not 
conclusive  proof  of  guilt.  53/252  (2). 
Ground  of  motion  not  setting  out 
charge  given  or  showing  why  it  was 
contrary  to  law,  not  sufficient. 
124/782  (1)  (53  S.  E.  98);  90/778  (1) 
(16  S.  E.  979) ;  8  App.  430  (4)  (69  S.  E. 
601).  Language  of  court  excepted  to 
as  unduly  restricting  meaning  of  word, 
should  be  set  out.  126/579  (2)  (55  S. 
E.  592).  Whether  judge  erred  in  in- 
structing jury  not  to  be  governed  by 
law  read  to  them  by  counsel  cannot 
be  determined,  when  record  does  not 
declare  what  law  thus  read  was. 
104/549  (3)  (30  S.  E.  749).  When  fail- 
ure fo  give  charge  according  to  re- 
quest is  assigned  as  error,  request 
should   be   included  in  motion  or  at- 


tached thereto.  129/434  (2)  (59  S.  E. 
223).  Requests  are  not  part  of  record, 
and  exception  to  refusal  not  sufficient 
unless  requests  set  out.  9  App.  589 
(2)  (71  S.  E.  948).  Error  assigned  on 
restriction  of  requests  to  charge,  not 
considered  when  written  requests  not 
set  out.  119/72  (l)  (45  S.  E.  967). 
Charge  containing  no  incorrect  state- 
ment of  law,  assignment  must  spec- 
ify error  complained  of.  104/755  (30 
S.  E.  958).  Assignment  of  error  on 
abstractly  correct  charge  must  point 
out  specific  defect.  3  App.  120  (4)  (59 
S.  E.  438);  8  App.  842  (3)  (70  S.  E. 
188).  General  exception  to  excerpt 
from  charge  not  pointing  out  specific 
defects,  not  considered  if  excerpt  ab- 
stractly correct.  131/28  (61  S.  E. 
997);   114/450   (50   S.   E.   297);   120/209 

(2)  (47  S.  E.  545).  Inappropriateness 
of  charge  complained  of  must  be 
pointed  out  clearly;  bare  complaint 
that  "court  erred"  in  certain  instruc- 
tion brings  nothing  into  question  ex- 
cept its  soundness  in  the  abstract. 
135/358  (6)  (69  S.  E.  527).  Assign- 
ment of  error  that  "court  erred  in  not 
charging  on  voluntary  manslaughter," 
too  vague  for  consideration.  125/300 
(1)  (54  S.  E.  124).  Assignment  of 
error  that  "court  erred  as  appears 
from  general  charge"  etc.,  is  too  gen- 
eral,    vague,    and    indefinite.      122/169 

(3)  (50  S.  E.  53).  Charge  excepted 
to  generally  as  being  inaccurate  and 
more  favorable  to  State  presents  no 
question  for  consideration.  125/11  (5) 
(53  S.  E.  804).  Exception  that  charge 
not  clear  as  to  weight  to  be  given  dy- 
ing statements,  does  not  plainly  al- 
lege error,  in  that  it  does  not  point 
out  in  what  respect  charge  not  clear 
and  accurate.  115/587  (4)  (41  S.  E. 
995).  Assignment  of  error  that  court 
erred  in  expressing  opinion  without 
setting  out  what  the  expression  was, 
too  vague  to  be  considered.  92/451 
(3)  (17  S.  E.  262).  Assignment  of 
error  on  part  of  sentence  in  charge, 
is  without  merit,  especially  when  en- 
tire sentence  not  erroneous.  97/189 
(1)  (22  S.  E.  398).  Charge  should  be 
construed  as  a  whole.  59/738;  65/332 
(2),  756  (3);  57/479  (5);  90/430  (5) 
(17  S.  E.  1003).  Extracts  from  charge, 
on  which  error  is  assigned,  are  to  be 
considered   in   connection  with  whole 
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charge.  2  App.  229  (4,  6)  (58  S.  E. 
477).  Excerpt  from  charge  considered 
in  relation  to  context.  133/601  (1)  (66 
S.  E.  919);  7  App.  116  (7)  (66  S.  E. 
390);  4  App.  611  (2)  (62  S.  E.  93); 
65/506  (5);  90/468  (2),  470  (17  S.  E. 
100).  Long  extract  excepted  to  and 
error  not  specified,  new  trial  not 
granted,  if  part  of  extract  correct. 
76/664  (1).  General  exception  cover- 
ing several  portions  of  charge  is  with- 
out merit,  if  any  portion  covered  is 
correct  in  abstract.  121/135  (2)  (48 
S.  E.  904);  125/48  (3)  (53  S.  E.  816). 
Assignment  of  error  on  portion  of 
charge  embracing  two  distinct  prop- 
ositions not  sufficient,  when  one  of 
the  propositions  correct.  108/189  (1) 
(33  S.  E.  963).  Assignment  of  error 
on  whole  charge  not  considered  if  any 
part  thereof  legal.  105/787  (1)  (31  SI 
E.  750);  72/98  (2);  119/113  (3)  (46  S. 
E.  79).  Exception  to  entire  charge 
not  considered  unless  whole  charge 
subject  to  such  exception.  122/571 
(5)  (50  S.  E.  369);  64/318  (1).  Ex- 
ception that  verdict  contrary  to 
charge  is  superfluous,  being  covered  by 
general  ground  that  verdict  contrary 
to  law.  125/107  (3)  (53  S.  E.  606); 
127/296  (2)  (56  S.  E.  404).  What 
court  charged  or  failed  to  charge 
must  be  authenticated  by  court,  not 
by  affidavits  of  other  persons.  91/164 
(3)  (16  S.  E.  976).    See  Requests. 

Cautionary  instruction,  omission  to  give, 
in  absence  of  request,  no  ground  for 
new  trial.     138/624  (5)   (75  S.  E.  651). 

Code,  omission  to  charge  clause  of, 
which  could  not  benefit  defendant,  is 
no  ground  for  complaint.  35/241  (3). 
Code  section  shown  by  transcript  to 
have  been  read,  presumed  that  Code 
of  Georgia  is  referred  to.  121/191  (2) 
(48  S.  E.  941).  Merely  referring  to 
numbers  of  Code  sections  previously 
read  not  an  apt  method  of  directing 
jury's  attention  to  subject-matter  con- 
tained therein.  135/660  (70  S.  E.  253). 
See  Technical  terms. 

Conspiracy,  not  error  to  charge  on, 
merely  because  not  charged  in  indict- 
ment, where  two  or  more  jointly  in- 
dicted. 125/299  (2)  (54  S.  E.  126). 
Evidence  authorized  charge  on  con- 
spiracy.    138/808  (2)  (76  S.  E.  349). 

Contentions  of  parties  should  be  cor- 
rectly and  fairly  stated.     2  App.  184 


(4,  5)  (58  S.  E.  416);  4  App.  73  (l) 
(60  S.  E.  803).  Duty  of  court  to 
charge  as  to  law  arising  under  the 
evidence  of  both  sides.  44/129  (2), 
174  (5).  No  error  to  fail  to  charge 
as  to  theory  negatived  by  evidence 
for  prisoner  and  by  his  statement. 
100/68  (2)  (25  S.  E.  846).  Failure  to 
add  after  stating  defendant's  conten- 
tions that  he  should  be  acquitted  if 
such  contentions  true,  not  error, 
where  in  another  part  of  charge 
proper  instruction  given  as  to  finding 
accused  not  guilty.  127/278  (3)  (56 
S.  E.  422).  If  more  elaborate  presen- 
tation of  contentions  of  defendant  de- 
sired, timely  written  request  neces- 
sary. 121/348  (8)  (49  S.  E.  303),  581 
(15)  (49  S.  E.  708),  607  (5)  (49  S.  E. 
703).  See  Argumentative,  Evidence, 
Inapplicable  charge,  Issues. 

Correction  of  erroneous  instruction  may 
be  made  by  subsequently  charging 
correct  principle  and  calling  attention 
to  erroneous  instruction.  136/243  (4) 
(71  S.  E.  164);  124/33  (13)  (52  S.  E. 
1).    See  Inaccuracy. 

Discussion  of  court's  duty  as  to  giving 
in  charge  the  law  in  criminal  cases. 
18/194  (8),  230;  see  34/405,  407. 

Documents  and  other  physical  objects 
admitted  along  with  oral  evidence,  er- 
ror to  charge  that  only  the  evidence 
from  stand  to  be  considered.  97/76 
(11)  (25  S.  E.  252);  see  6  App.  782  (1) 
(65  S.  E.  842). 

Evidence,  error  to  give  charge  not  au- 
thorized by.  119/431  (46  S.  E.  631). 
Instruction  not  warranted  by  evidence 
ground  for  reversal  where  harmful  to 
defendant.  8  App.  421  (4)  (69  S.  E. 
313).  Request  should  not  be  given 
unless  there  is  evidence  to  support  it. 
60/264  (3),  368  (4);  93/203  (1)  (19  S. 
E.  41).  Request  not  warranted  by 
evidence  or  statement  of  accused, 
properly  refused.  114/256  (3)  (40  b. 
E.  295);  91/271  (2)  (18  S.  E.  298,. 
Charge  that  under  given  circum- 
stances accused  would  be  guilty  of 
murder,  not  error,  where  such  cir- 
cumstances might  be  inferred  from 
prisoner's  statement.  130/308  (4)  (60 
S.  E.  572).  Court  not  bound  to  give 
requests,  though  abstractly  correct, 
which  are  not  fairly  adjusted  to  case. 
99/26  (3)  (25  S.  E.  614).  That  court 
refuses  to  charge  on  point  as  to  which 
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there  is  no  evidence  is  no  ground  0f 
error.  15/205  (3);  61/635  (5);  63/456 
(3);  86/108  (9)  (12  S.  E.  205);  10  App. 
123  (3)  (72  S.  E.  939).  When  there 
is  no  evidence  that  prisoner  instructed 
another  when  and  how  to  steal,  it  was 
error  to  charge  that  so  doing,  with 
other  enumerated  acts,  would  render 
him  principal  in  the  larceny.  56/630 
(1).  Request  made  to  charge  certain 
principle,  if  evidence  sustains  it,  not 
error  to  give  the  opposite,  if  proof 
preponderates  on  that  side.  27/288 
(13).  Where  there  is  some  evidence 
of  existence  of  certain  state  of  facts, 
not  error  to  charge  in  reference  there- 
to, simply  because  great  preponder- 
ance of  evidence  tends  to  show  that 
supposed  state  of  facts  did  not  in 
truth  exist.  130/294  (8)  (60  S.  E. 
578).  Charge  must  be  considered  in 
reference  to  evidence,  and  if  evidence 
justify  it,  charge  will  be  sustained. 
21/.221  (6);  22/418;  20/752  (3).  In  ab- 
sence of  request,  judge  need  not  call 
special  attention  to  certain  theory  of 
defense  suggested  by  particular  testi- 
mony. 120/870  (1)  (48  S.  E.  368). 
In  detailed  statement  of  facts,  omis- 
sion to  charge  one  important  view 
upon  the  evidence  held  error.  32/515. 
While  it  may  not  be  duty  of  judge 
to  sum  up  facts  in  proof  by  way  of 
hypothesis  or  otherwise,  yet  if  he  un- 
dertakes to  do  so,  he  must  include  all 
that  might  be  important  to  defense. 
32/515  (2).  Court  not  required  to 
summarize  evidence,  though  salient 
contentions  may  be  presented;  but 
summary  favorable  to  State  and 
omission  of  like  statement  of  evidence 
for  accused,  is  reversible  error.  12 
App.  614  (3)  (77  S.  E.  1088).  Judge 
should  not  sum  up  evidence  so  as  to 
convey  impression  that  one  party  has 
established  his  contention;  or  that 
certain  testimony  entitled  to  more 
weight  than  other;  or  enforce  on  jury 
inferences  that  may  arise  from  evi- 
dence. 2  App.  184  (6)  (58  S.  E.  416). 
Expression  assuming  the  truth  of  un- 
controverted  evidence  not  error. 
129/336  (4)  (58  S.  E.  842).  Statement 
that  "it  is  contended  that  evidence  has 
been  introduced  which  shows,"  etc, 
not  tend  to  destroy  force  of  evidence. 
130/406  (4)  (60  S.  E.  1063).  Error  for 
court  to  intimate  doubts  as  to  com- 


petency of  legal  testimony.  5/86  (5). 
Not  error  to  charge  that  jury  should 
distinguish  between  evidence  and  all 
statements  made  before  them  by 
counsel.  52/290.  Proper  to  direct 
jury  to  disregard  all  outside  consid- 
erations and  determine  case  by  proof 
alone.  32/672  (6).  Not  reversible  er- 
ror to  charge  jury  to  consider  evi- 
dence and  other  sources  of  informa- 
tion where  jury  repeatedly  instructed 
to  consider  only  evidence  and  state- 
ment. 109/142  (2)  (34  S.  E.  293). 
Where  Supreme  Court,  on  former  re- 
view of  case,  held  that  evidence  did 
not  authorize  charge  on  manslaughter, 
and  where  evidence  on  second  trial 
was  substantially  same  as  on  first, 
there  was  no  error  in  omitting  charge 
on  manslaughter.  138/826  (4)  (76  S. 
E.  353).  Judge  having  once  rejected 
testimony,  and,  when  it  was  offered 
again,  having  stated  in  hearing  of  jury 
that  he  would  instruct  them  to  disre- 
gard it,  failure  expressly  to  give  such 
instruction  not  cause  for  new  trial. 
12  App.  684  (2)  (78  S.  E.  134).  Rules 
of  evidence,  especially  addressed  to 
court's  discretion,  are  not  appropriate 
subject  matter  of  instructions  to  jury. 
2  App.  406  (2)  (58  S.  E.  669).  In  ab- 
sence of  request,  ordinarily  failure 
in  charge  to  apply  a  rule  of  evidence 
to  testimony  of  particular  witness  is 
not  cause  for  new  trial.  138/349  (3) 
(75  S.  E.  324);  131/806  (1)  (63. S.  E. 
347);  114/48  (39  S.  E.  928).  Charge 
that  jury  employ  "rules  of  evidence 
which  you  would  use  on  any  ques- 
tion outside  the  courthouse,  or  inside," 
error.  97/692  (2)  (25  S.  E.  388).  See 
Documents,  General  charge,  Illustra- 
tion, Issues,  Requests. 

Facts,  charge  merely  stating,  and  not 
purporting  to  declare  principle  of  law, 
not  ground  for  new  trial,  unless 
judge  certifies  statement  to  be  incor- 
rect. 120/843  (4)  (48  S.  E.  305). 
Stating  wholly  immaterial  principle 
of  fact  which  does  not  injure,  not  er- 
ror. Not  error  to  state  a  fact,  as  a 
fact,  which  is  admitted  and  on  which 
there  is  no  issue.  30/426  (4,  5). 
Principles,  not  facts,  should  be 
charged.     65/507   (7). 

Favorable  charge,  though  incorrect,  fur- 
nishes accused  no  ground  for  com- 
plaint.     123/500    (3)    (51    S.    E.    506); 
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138/817  (4-a)  (76  S.  E.  351);  130/27 
(60  S.  E.  160);  126/753  (6)  (55  S.  E. 
1025);  119/433  (1)  (46  S.  E.  677); 
114/19  (5)  (39  S.  E.  944);  106/683  (4) 
(32  S.  E.  660);  105/746  (1)  (31  S.  E. 
764);  55/317  (3);  15/205   (2). 

General  charge  covering  points  re- 
quested, refusal  of  request  no  ground 
for  new  trial.  114/256  (4)  (40  S.  E. 
295);  135/278  (5)  (69  S.  E.  184); 
106/703  (1)  (32  S.  E.  160);  76/613  (3); 
10  App.  38  (2)  (70  S.  E.  257);  86/257 
(6)  (12  S.  E.  409);  84/488  (3)  (10  S. 
E.  1089).  Where  court  has  fairly  and 
fully  instructed  jury  on  given  subject, 
not  error  to  deny  request  varying  from 
charge  only  in  mode  of  expression, 
and  not  in  substance.  139/593  (2) 
(77  S.  E.  828).  Refusal  of  long,  ar- 
gumentative, and  partially  incorrect 
request,  not  error,  where  points  prop- 
erly covered  by  charge.  76/452  (1,  2). 
Pertinent  legal  request  adjusted  to 
facts  should  be  given  in  charge, 
though  covered  in  the  abstract  by 
general  charge.  6  App.  864  (65  S.  E. 
1068);  114/450  (40  S.  E.  297);  72/679. 
Where  refusal  of  request  is  excepted 
to,  and  note  of  judge  states  that  re- 
quest was  refused  "except  in  so  far 
as  same  may  be  covered  by  main 
charge,"  and  charge  not  brought  up, 
presumed  that  jury  were  sufficiently 
instructed  as  to  principle  contained 
in  request.  8  App.  627  (6)  (70  S.  E. 
84).  Refusal  of  request  not  cured  by 
covering  same  principle  in  general 
charge,  if  other  parts  of  general 
charge  detract  from  part  relied  on  as 
substitute  for  special  request.  117/247 
(4)  (43  S.  E.  762).    See  Requests. 

Graphic  and  vivid  charge  not  errone- 
ous, if  fair,  not  argumentative,  does 
not  sum  up  testimony,  and  does  not 
intimate  opinion.  6  App.  356  (64  S. 
E.  1119). 

Harmless  error  in  charge  no  cause  for 
reversal.  77/596  (2)  (3  S.  E.  2),  101 
(3).  See  Facts,  Favorable  charge, 
Inaccuracy,  Issues,  Verdict. 

Illustration  used  not  narrowly  scruti- 
nized if  court  satisfied  that,  whether 
right  or  wrong,  it  did  not  mislead 
jury.  33/207  (3).  Illustration  by  hy- 
pothesis unfavorable  to  prisoner  may 
be  given  if  facts  in  case  authorize 
hypothesis;  and  court  need  say  noth- 
ing of  opposite  state  of  facts,  if  there 


be  no  evidence  to  this  encct. 
19/192  (2). 

Importance  of  issues,  charge  as  to,  not 
error  if  not  prejudicial  to  defendant. 
130/294  (5)  (60  S.  E.  578).  Intro- 
ductory remarks  as  to  importance  of 
case,  not  necessary,  but  no  error 
where  law  not  misstated  nor  iury 
prejudiced.  126/753  (4)  (55  S.  E. 
1025). 

Inaccuracy  of  language,  so  patent  as 
not  to  mislead,  not  require  new  trial. 
128/24  (7)  (57  S.  E.  236);  130/344  (4) 
(60  S.  E.  1006);  1  App.  773  (4)  (58  S. 
E.  262);  2  App.  92  (2)  (58  S.  E.  381). 
Where  charge  as  a  whole  was  cor- 
rect, isolated  inaccuracy  therein  not 
work  reversal.  69/762  (2).  Where 
law  substantially  charged,  inaccuracy 
.  of  expression  which  cannot  injure, 
not  ground  for  new  trial.  60/139;  see 
70/13  (6).  Verbal  inaccuracy  from 
slip  of  tongue,  which  is  not  mislead- 
ing, no  cause  for  a  new  trial.  3  App. 
120  (3)  (59  S.  E.  438);  9  App.  824  (2) 
(72  S.  E.  281).  Erroneous  instruc- 
tion as  to  form  of  verdict  due  to  such 
an  obvious  slip  of  the  tongue  as  that 
it  could  not  have  misled  jury,  not 
ground  for  new  trial.  135/277  (2)  (69 
S.  E.  184).  Name  of  person  killed  al- 
leged to  be  J.  O.  Folsom,  charge  stat- 
ing defendant  indicted  for  murder  of 
Owen  Folsom,  here  not  cause  re- 
versal. 9  App.  614  (71  S.  E.  1013). 
Erroneously  calling  name  of  person 
alleged  to  have  been  killed  by  men- 
tioning by  accident  name  of  witness  on 
indictment,  not  cause  for  new  trial. 
138/826  (3)  (76  S.  E.  347).  Slip  of 
tongue  in  stating  name  of  offense 
cured  by  immediate  correction.  4 
App.  332  (3)  (61  S.  E.  293).  Verbal 
inaccuracy  immediately  corrected,  not 
material.  129/336  (1)  (58  S.  E.  842). 
Though  charge  not  free  from  inac- 
curacy in  stating  rules  of  law,  guilt 
being  manifest,  new  trial  denied. 
92/480   (3)    (17   S.   E.  859). 

Inapplicable  charge,  though  sound,  may 
be  refused.  22/399  (2).  Court  not 
bound  to  charge  principle  which, 
though  sound,  does  not  grow  out  of 
case.  Nor  is  he  bound  to  charge 
mixed  proposition,  though  each  part 
be  true,  if  part  relevant  and  part  ir- 
relevant. 12/294  (16,  17).  Charge  re- 
ferring  to   some    irrelevant    matters, 
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harmless,  verdict  being  correct. 
81/645  (5)  (8  S.  E.  308).  It  was  not 
error  to  charge  entire  Act  of  legisla- 
ture, though  general  words  in  con- 
clusion of  Act  did  not  apply  to  case 
on  trial.  1  App.  542  (1)  (58  S.  E.  60). 
Requested  charge  cannot  afterwards 
be  complained  of  as  inapplicable. 
130/344  (4)  (60  S.  E.  1006).  See  As- 
signment of  error,  Requests. 

Issues  made  by  plea  of  not  guilty 
should  not  be  withdrawn  from  jury 
by  charge.  125/584  (5)  (54  S.  E.  82). 
Failure  to  charge  on  any  substantial 
issue  in  case,  whether  charge  re- 
quested or  not,  is  cause  for  new  trial. 
122/747  (2)  (50  S.  E.  994).  Court 
must  not  only  call  attention  to  con- 
trolling issue,  but  must  also  definitely 
explain  principles  of  law  applicable, 
though  no  request  made.  Where 
there  is  only  one  defense,  failure  to 
charge  so  that  jury  can  pass  upon  it 
intelligently  practically  withdraws  de- 
fense. 2  App.  704  (2,  3)  (58  S.  E. 
1126).  Principles  of  law  which  of  ne- 
cessity must  be  applied  should  be 
charged  whether  requested  or  not. 
99/684  (1)  (26  S.  E.  756).  Proper  to 
refuse  request  to  charge  on  theory 
not  involved  in  case.  97/76  (8)  (25 
S.  E.  252).  Erroneous  charge  imma- 
terial to  issue  on  trial  and  not  inju- 
rious, not  ground  for  new  trial. 
33/132  (4);  46/148  (1);  51/375  (3); 
11/226  (11).  Misdirection  on  abstract 
principle  not  pertaining  to  issue,  no 
ground  for  new  trial.  17/194  (6). 
See  Accident,  Contentions,  General 
charge,  Inapplicable  charge,  Requests. 

Jury  should  be  charged  as  a  body;  not 
error  to  refuse  request  that  each  ju- 
ror must  be  satisfied  for  himself, 
from  evidence,  before  he  can  lawfully 
agree  to  verdict.  63/170  (20);  and 
see  80/450  (3)  (5  S.  E.  782);  114/856 
(5)  (40  S.  E.  1015).  Not  error  to 
charge  that  jury  are  not  responsible 
for  effect  of  their  verdict,  where 
prisoner's  counsel  insists  on  punish- 
ment annexed  by  law  to  the  offense, 
to  influence  verdict.  20/156  (11). 
Not  proper  for  court  to  excite  feel- 
ings of  jurors;  but  he  may  remind 
them  that  they  are  intrusted  with  ad- 
ministration of  public  justice,  on  one 
hand,  and  with  life,  liberty,  and  honor 
of  prisoner  on  the  other.  22/213  (15). 
Telling   jury    that     they     should    not 


differ  from  court  on  trivial  grounds, 
but  only  when  clearly  satisfied  that 
court  was  wrong,  was  objectionable. 
25/527  (3). 

Knowledge:  What  any  juror  would 
certainly  know  need  not  be  delivered 
as  part  of  charge.     63/170   (21). 

Law  of  case,  charge  of  court  is.  77/101 
(3).  Point  correctly  charged  on,  not 
error  that  court  did  not  specify  more 
minutely  shades  of  difference  in  law, 
where  no  request  therefor  made. 
7/3  (7).  Statement  that  "It  is  well- 
established  maxim  of  law  that  it  is 
better  to  let  one  hundred  guilty  per- 
sons go  unpunished  than  to  punish 
one  innocent  person,"  is  not  proper 
in  charge,  and  request  to  that  effect 
refused.  123/581  (5)  (51  S.  E.  580). 
See  Argument,  Assignment  of  error. 

Mistake:    See  Inaccuracy. 

Name:    See  Inaccuracy. 

Omission  to  charge  on  minor  points  to 
which  attention  of  court  not  called, 
not  ground  for  new  trial.  95/484  (4) 
(22  S.  E.  315).  Drunkenness,  if  any, 
being  voluntary,  and  no  request  made 
to  charge  on  the  subject,  omission  of 
such  charge  not  error.  91/204  (1) 
(18  S.  E.  305).  Mere  omission  to 
charge  on  point  not  generally  ground 
on  which  new  trial  may  be  demanded; 
point  ought  at  least  to  be  such  that 
law  on  it  is  somewhat  doubtful  or 
abstruse.  19/1  (4).  Omission  to 
charge  some  other  pertinent  legal 
proposition  not  render  correct  charge 
erroneous.  125/234  (2)  (54  S.  E.  145); 
121/590  (49  S.  E.  674);  124/698  (2) 
(52  S.  E.  649);  134/473  (3)  (68  S.  E. 
71);  138/624  (4)  (75  S.  E.  651);  12 
App.  342  (2)  (77  S.  E.  214);  114/450 
(2)  (40  S.  E.  297).  Party  cannot 
complain  of  failure  to  charge  upon 
.  particular  theory,  when  his  counsel, 
in  response  to  question  by  court, 
stated  that  he  did  not  desire  instruc- 
tion on  that  theory.  123/569  (51  S. 
E.  627).    See  Issues. 

Opinion,  expression  of,  by  judge  as 
ground  for  new  trial:  See  §  1058  and 
notes. 

Own  conduct,  party  cannot  complain 
of  error  induced  by.  123/569  (2)  (51 
S.  E.  627);  127/710  (2)  (57  S.  E.  66). 
Party  cannot  complain  of  error  which 
he  himself  has  invited.  12  App.  97 
(4)  (76  S.  E.  777).    See  Requests. 

Pleadings:     See  Requests. 
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Recharge  requested  by  jury,  court  not 
bound  to  repeat  all  the  law  favorable 
to  accused.  18/460  (5).  When  jury 
request  it,  duty  of  court  to  recharge 
on  any  point  on  which  they  may  be 
in  doubt;  in  such  case,  he  need  not 
recharge  on  whole  law  of  case. 
55/697  (4).  Where  jury  return  to  re- 
quest instructions  on  specific  point, 
not  error  to  confine  instruction  to 
point  suggested  by  jury's  inquiry.  4 
App.  853  (4)  (62  S.  E.  525).  Where 
jury  request  recharge  on  any  point, 
court  must  do  so,  and  consent  of  de- 
fendant's counsel  not  necessary. 
75/571.  Recharge  in  presence  of  ac- 
cused and  his  counsel  not  error. 
41/484  (7).  Judge  may  recall  jury 
and  give  further  instructions;  absence 
of  accused  not  cause  reversal  if  not 
brought  about  by  any  act  of  court. 
122/564  (3)  (50  S.  E.  376).  Judge 
may  of  his  own  motion  recall  jury 
fnd  withdraw  instructions  or  give 
omitted  instructions.  122/587  (1)  (50 
S.  E.  489).  Where  judge  covers  is- 
sues in  recharge  upon  which  he  failed 
to  charge  originally,  former  failure 
immaterial.  126/749  (l)  (55  S.  E. 
1042).  Caution  should  be  exercised 
as  to  recharging  jury  in  absence  of 
request  from  jury  for  more  informa- 
tion. 5  App.  467  (3)  (63  S.  E.  538). 
Right  of  accused  to  be  present  dur- 
ing recharge:  See  catchword  Pres- 
ence under  §  7. 

Requests  to  charge  must  be  presented 
in  writing.  11  App.  257  (2)  (74  S. 
E.  1101).  Oral  request  to  charge 
need  not  be  considered.  101/526  (28 
S.  E.  970).  Not  error  to  refuse  oral 
request  to  charge  though  judge  pre- 
viously accustomed  to  grant  such  re- 
quests when  he  considered  them  per- 
tinent. 124/432  (4)  (52  S.  E.  914). 
Exact  language  of  request  need  not 
be  given,  when  charge  substantially 
covers  request.  105/703  (1),  705  (32 
S.  E.  160);  7  App.  805  (7)  (68  S.  E. 
315);  12/294  (16).  If  substance  given 
and  defendant  not  hurt  by  failure  to 
give  it  in  language  requested,  new 
trial  not  ordered.  55/697  (7).  Re- 
quest must  be  charged  at  least  in  sub- 
stance; not  enough  if  by  inference  it 
may  be  covered  by  some  other 
charge,  unless  inference  plain  and  no- 
ticeable.    48/193      (7).      Request     to 


charge  may  be  made  at  any  time  be- 
fore jury  retires.  96/353  (4)  (23  S. 
E.  413).  Request  to  charge,  must  be 
submitted  to  judge  before  jury  re- 
tires and  exception  to  refusal  to 
charge  must  show  that  it  was  so  sub- 
mitted. 5  App.  611  (2)  (63  S.  E. 
583).  Request  need  not  be  charged 
in  immediate  response  to  it;  sufficient, 
if  given  in  course  of  charge.  12/294 
(16).  Court  may  make  written  addi- 
tion to  request  and  read  both. 
63/456.  Request  framed  in  inapt 
words  should  be  modified  by  court 
15/223  (1).  Where  request  inaccu- 
rate in  its  terms  was  refused,  but 
legal  principle  involved  correctly 
charged,  new  trial  not  granted. 
133/78  (2)  (65  S!  E.  154).  Pertinent 
and  correct  oral  comments  added 
after  requests  given,  not  error,  no  re- 
quest having  been  made  that  whole 
charge  be  given  in  writing.  57/102 
(10).  Counsel  desiring  modification 
of  charge  should  have  requested  same 
in  writing.  77/767  (2-a).  Not  rever- 
sible error  for  court  to  tell  jury  cer- 
tain portions  of  charge  given  by 
request.  Better  not  to  do  so.  129/747 
(1)  (59  S.  E.  803).  Statement  by 
judge  to  jury  that  he  has  been  re- 
quested to  give  the  charge  which  he 
reads  to  them  is  not  compliance  with 
this  section;  it  must  appear  that  he 
himself  so  instructs.  6  App.  782  (3) 
(65  S.  E.  842).  Party  making  proper 
request  is  entitled  to  have  it  given  as 
requested;  error  for  court  to  say  to 
jury,  "such  is  the  law,"  in  response  to 
request.  10/101  (3).  Not  error  to 
read  request  distinctly  to  jury  and  to 
say  to  them  that  it  is  the  law.  12/295 
(18).  Refusal  of  appropriate  request, 
in  close  case,  cause  for  new  trial. 
114/450  (1)  (40  S.  E.  297).  Injury 
from  refusal  to  give  legal  charge  re- 
quested need  not  be  shown;  statute 
assumes  that  damage  done.  17/204 
(2).  Request  to  charge  given  as  re- 
quested, defendant  cannot  except  to 
it.  8  App.  694  (3)  (70  S.  E.  46);  6 
App.  564  (65  S.  E.  360);  115/245  (41 
S.  E.  654);  113/737  (6)  (39  S.  E.  337); 
130/344  (4)  (60  S.  E.  1006).  Where 
there  are  several  requests  involving 
same  principle,  giving  one  is  suffi- 
cient. 52/398  (3).  Requests  which 
are    prolix,     verbose,     confused,    and 
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calculated  to  mislead,  should  not  be 
given.     58/296  (2).     Requests  may  be 
refused    where    covered    by    general 
charge,   or  not  pertinent  to   case,   or 
not   wholly   correct.     6  App.    23    (3) 
(64  S.  E.  338).     Request  must  be  ac- 
curate   law    and    applicable    to     case. 
124/344  (8)   (52  S.  E.  431);  59/142  (2). 
Request,   the  whole  of  which   is  not 
pertinent    and    legal,    should   be    de- 
clined.     87/526     (3)     (13    S.     E.    556). 
Long     and     argumentative     request, 
summing   up   various    favorable    facts 
and    circumstances,    properly    refused. 
93/117    (4)    (19   S.    E.   805).     Request 
to    charge    three    Code     sections    re- 
fused,   where    one    not    adjusted    to 
facts  and  another  improper  unless  ac- 
companied    by     instruction     not     re- 
quested.    122/740   (5)    (50   S.   E.   946). 
Request  must  be  authorized  by  plead- 
ings and  evidence.     22/98,  399;  26/611 
(3);  60/78,  264,  284,  327,  368.    See  As- 
signment of  error,  Evidence,  General 
charge,    Inapplicable    charge,    Issues, 
Omission.     Written    charges    to    be 
given    upon    request:      See    §§    1056, 
1057. 
Settle  prosecution,  error  to  charge  on 
hypothesis  that  accused  had  proposed 
to,    when    no    evidence    that    he    had 
done  so.     99/704  (3)  (26  S.  E.  760). 
Several   commissions   of   offense,   when 
State  attempts  to  prove,  court  should, 
upon  request,  charge  that  each  trans- 
action is  to  be  considered  as  separate 
and  distinct.     5   App.  237    (2)    (62   S. 
E.    1048);   7   App.    198    (2)    (66    S.    E. 
488). 
Solicitor's  assisting  judge  by  pronounc- 
ing   and    calling    certain     words     in 
eharge  written  by  solicitor,  not  error. 
122/173  (2)   (50  S.  E.  65). 
Sunday,   instruction    that   jury   suspend 
deliberations  on,  not  error,  though  in- 
struction  given   only   an   hour   before 
Sunday   and    verdict    returned    within 
that  hour.     130/322  (3)  (60  S.  E.  544). 
Supreme   court   decision,   where   in   re- 
sponse to  request  made  by  defendant's 
counsel  court  announces  that  he  will 
read  law  from,  duty  of  counsel  to  ob- 
ject; he  cannot  allow  decision  to  be 
read  and  then  have  new  trial  because 
he  owes  court  such  respect  as  would 
forbid    the     interruption    of    charge. 
18/394.     Where  charge  requested  and 
given     by     reading     from     Supreme 


Court  report,  duty  of  counsel  to  sug- 
gest that  law  as  read,  does  not  cover 
whole  ground;  otherwise,  reversal  not 
claimed  for  omission.  18/383  (7). 
Where  court  requested  to  charge  Su- 
preme Court  decision,  he  need  not 
read  entire  case;  sufficient  if  princi- 
ples of  case  explained  in  general 
charge  and  such  parts  read  as  bear 
on  points  at  issue.  62/337  (2).  Error 
to  read  from  Supreme  Court  report 
statement  that  "juries  are  generally 
too  reluctant  to  convict  on  circum- 
stantial evidence."  65/507  (7).  Head- 
note  or  opinion  of  higher  court  may 
be  improper  in  charge;  if  it  states 
that  certain  circumstances  should  be 
given  superior  weight  to  others  in 
evidence  it  is  error  in  charge.  6  App. 
502  (1)  (65  S.  E.  295).  Error  to  re- 
mind jury  of  existence  of  Supreme 
Court  to  which  defendant  could  carry 
case  if  errors  made  on  trial.  5/86  (5). 
Court  should  not  charge  that  if  he 
committed  error  it  could  be  cor- 
rected by  Supreme  Court,  if  against 
prisoner,  but  not  so  if  against  State. 
15/121  (4);  and  see  22/212  (9); 
58/35  (6).  See  §  1058,  catchword  Su- 
preme Court. 

Technical  terms  in  Code  sections  em- 
braced in  charge  should  be  defined. 
114/450  (3)  (40  S.  E.  297).  Not  er- 
ror to  charge  that  "evidence  may  be 
autoptic  proference,"  where  technical 
words  explained.  10  App.  61  (1)  (72 
S.  E.  534). 

Two  offenses  charged  in  same  accusa- 
tion, error  in  charging  law  as  to  one 
of,  immaterial,  where  conviction  was 
of  the  other.  7  App.  97  (1)  (66  S.  E. 
282). 

Value,  better  to  leave  question  of,  to 
jury,  but  not  reversible  error,  where 
uncontradicted  evidence  shows  value 
of  stolen  property  to  be  less  than  $50, 
so  to  charge.  12  App.  640  (5)  (77  S. 
E.  1070). 

Verdict  demanded  by  evidence,  new 
trial  not  granted  for  erroneous 
charge.  110/291,  295  (34  S.  E.  1015); 
86/257  (4)  (12  S.  E.  409);  71/164 
(3-a);  34/348.  Where  no  error  in 
charge  which  could  have  influenced 
verdict,  and  verdict  abundantly  sus- 
tained, no  new  trial.  42/308;  16/600. 
Verdict  in  accord  with  weight  of  evi- 
dence  and   justice   not   set   aside   for 
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erroneous  instruction.  14/55  (11). 
Not  set  aside  in  such  case  for  charge 
expressed  in  language  too  strong 
against  defendant.  42/609  (4). 
Whole  charge:  See  Assignment  of  er- 
ror, Inaccuracy. 


Witness,  where  court  singled  out,  and 
charged  that  if  jury  believe  him,  the 
homicide  was  murder,  held  that  this 
was  error.     43/89  (6). 

Written  charges  to  be  given  upon  re- 
quest:    See  §§  1056,  1057. 


§  1088.  (§  1061.)  On  account  of  new  evidence.  A  new  trial  may  be 
granted  in  all  cases,  when  any  material  evidence,  not  merely  cumulative 
in  its  character,  but  relating  to  new  and  material  facts,  shall  be  discovered 
by  the  applicant  after  the  rendition  of  a  verdict  against  him,  and  shall  be 
brought  to  the  notice  of  the  court  within  the  time  now  allowed  by  law  for  en- 
ering  a  motion  for  a  new  trial. 

of      proper      assignment      of      error. 
127/350   (8)    (56  S.   E.  444).     Affidavit 
accrediting  character  of  new  witnesses 
not  contained  in  motion,  discretion  in 
refusing  new  trial  not  controlled,     i) 
App.  818  (2)  (72  S.  E.  301).    Affidavits 
introduced    upon    hearing    of    motion, 
purporting   to   contain   newly   discov- 
ered  evidence,   which   is  nowhere  re- 
ferred  to  in   motion,   not   considered. 
124/423   (12)   (52  S.  E.  910).     Not  er- 
ror to  overrule  motion  for  new  trial 
because  of  newly-discovered  evidence 
which  it  was  sought  to  present  by  affi- 
davit, where  the  character  of  the  affi- 
ants was  not  vouched  for,  and  there 
was  no  affidavit  to  show  that  the  facts 
alleged  to  have  been  ascertained  sub- 
sequently to  the  trial  were  unknown 
to  the  defendant  and  his  counsel  at 
the  time  of  the  trial,  or  that  this  evi- 
dence  could  not   have  been   obtained 
in  time  for  the  trial  by  the  exercise 
of  ordinary  diligence.    10  App.  817  (74 
S.    E.    95).      See    Alibi,    Impeaching, 
Knowledge,    Witnesses.     Method    of 
carrying   affidavits   to  Supreme  Court: 
See      catchword      Affidavits,      under 
§  1098. 
Alibi,    cumulative    evidence   **   to,    not 
cause  for  new  trial.     119/304   (8)    (46 
S.   E.   436);   83/12D   (1)    (9  S.   E.  512). 
Rule    as    to    diligence    ought    to    be 
sternly    enforced    if  newly-discovered 
evidence     intended     to     prove     alibi. 
34/110  (1).    If  new  evidence  tends  to 
show  alibi,  and  it  is  claimed  as  excuse 
for  failure  to  obtain  and  use  same  on 
trial,    that    defendant    was    drunk    on 
day    of   alleged   offense   and    did   not 
know  where  he  was,  such  fact  should 
have  been  alleged  in  defendant's  affi- 
davit.    54/577    (2).     In  trial   for   bas- 


See    §§    6085,    6086,    Civil    Code,    and 
notes. 

Accomplice  tried  and  acquitted  since 
conviction  of  accused,  thus  making  it 
safe  for  accomplice  to  testify  for  ac- 
cused without  criminating  himself,  not 
ground  for  new  trial.  93/304  (3)  (20 
S.  E.  331). 

Affidavit  of  informant  should  be  pro- 
duced where  party  comes  to  knowl- 
edge of  new  evidence  through  infor- 
mation of  others.  6/276  (10).  Affida- 
vit of  witness  himself  should  be 
produced  or  excuse  given  for  its  non- 
production.  48/30  (5);  133/431  (2) 
(66  S.  E.  243).  Affidavit  of  defendant 
giving  different  account  from  that 
given  in  his  statement  on  trial,  not 
"new  evidence."  108/47  (33  S.  E.  812). 
Affidavits  for  and  against  truth  of  al- 
leged new  facts  and  for  and  against 
credibility  of  witnesses  by  whom  it  is 
proposed  to  establish  them  may  be 
heard  by  trial  judge.  57/329  (5). 
Affidavits  tendered  by  defendant  as  to 
newly-discovered  evidence,  not  error 
to  allow  solicitor  time  to  procure  af- 
fidavits in  rebuttal  from  non-resident 
witness.  124/788  (1)  (53  S.  E.  193). 
Newly-discovered  evidence  without 
requisite  affidavits  of  party  and  coun- 
sel need  not  be  considered.  79/36  (7) 
(3  S.  E.  323);  93/184  (18  S.  E.  557). 
New  trial  not  granted  where  attorney 
fails  to  submit  affidavit  of  ignorance  of 
evidence  at  trial,  and  affidavit  of  new 
witness  not  produced,  nor  absence  ac- 
counted for,  and  new  evidence  cumu- 
lative and  not  tending  to  produce  dif- 
ferent result.  9  App.  829  (72  S.  E. 
282).  Ruling  on  insufficiency  of  af- 
fidavit in  support  of  ground  not  con- 
sidered by  Supreme  Court  in  absence 
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tardy,  new  evidence  that  defendant 
not  in  county  at  time  of  alleged  in- 
tercourse, not  require  new  trial.  9 
App.  219  (4)  (70  S.  E.  986).  Where 
evidence  of  alibi  placed  accused  in 
certain  county,  new  evidence  placing 
him  in  same  county,  at  different  place, 
at  different  hour,  was  not  merely  cu- 
mulative. 114/233  (39  S.  E.  885).  De- 
fendant charged  with  selling  liquor, 
new  evidence  of  alibi  and  of  absense 
of  alleged  purchaser,  required  new 
trial.     9  App.  227  (3)  (70  S.  E.  975). 

Bad  feeling  of  principal  witness  for 
State,  new  evidence  tending  to  show, 
not  ground  for  new  trial.     52/334. 

Bastardy:     See  Alibi. 

Bribery,  prosecutor's  statement  after 
conviction  that  he  obtained  testimony 
of  State's  principal  witness  by,  not 
cause  for  new  trial.  Nor  is  discovery 
that  certain  person  will  swear  that 
prosecutor  sought  to  bribe  him. 
124/438   (1,  2)    (52  S.   E.  748). 

Caution  should  be  used  in  granting  new 
trial  on  account  of  new  evidence; 
such  applications  not  favored. 
106/G83,  689  (32  S.  E.  660) ;  78/347  (3) ; 
56/403    (4);   34/114;   5/86    (6). 

Character:    See  Witnesses. 

Child  incapable  of  understanding  nature 
of  oath,  newly  discovered  testimony 
of,  not  ground  for  new  trial.  2  App. 
401    (1,  2)    (58   S.   E.   544). 

Circumstantial,  where  evidence  was,  on 
which  conviction  had,  with  exception 
of  that  of  witness  jointly  indicted 
with  defendant  and  subsequently  con- 
victed as  principal  in  first  degree,  and 
of  wife  of  such  witness,  new  trial 
should  have  been  granted  for  new 
evidence  flatly  contradicting  such  wit- 
nesses. 58/577  (6).  Where  new  evi- 
dence was  direct  and  positive  as  to 
material  fact  which  was  sought  to  be 
proved  on  trial  by  circumstantial  evi- 
dence alone,  new  trial  may  be  granted. 
7  App.  91  (66  S.  E.  276). 

Confession  of  the  crime  by  one  other 
than  defendant,  new  evidence  being 
that  witness  heard,  not  authorize  new 
trial.  56/363  (2);  and  see  95/496  (20 
S.  E.  211).     See  Joint  defendants. 

Conflicting  with  testimony  of  numerous 
other  witnesses,  new  facts  no  ground 
for  new  trial.  104/538  (2)  (30  S.  E. 
843). 

Continuance    or    suspension,    to    allow 


party  to  obtain  benefit  of  material  tes- 
timony discovered  during  trial,  not  al- 
lowed, new  trial  granted.     32/672  (7). 

Counsel:     See  Affidavit,  Knowledge. 

Counter  showing  made,  so  that  conflict 
arises  as  to  material  facts  on  which 
ground  based,  judge's  discretion  not 
interfered  with,  unless  manifestly 
abused.  4  App.  692  (1)  (62  S.  E.  116). 
See  Affidavit 

Credibility:     See  Affidavit,  Witnesses. 

Cross-examination,  motion  for  new  trial 
on  ground  of  new  evidence  not  in- 
tended to  serve  purpose  of.  Where 
sole  witness  for  State  testified  that  he 
bought  whisky  from  defendant,  and, 
after  verdict,  made  affidavit  that  he 
did  not  mean  he  personally  bought 
whisky,  but  that  he  sent  money  by 
agent  who  said  he  bought  from  de- 
fendant, new  trial  not  granted. 
117/263   (2)    (43  S.   E.  718). 

Cumulative  testimony  newly  discovered 
not  ground  for  new  trial.  55/169  (2); 
74/836  (2);  75/747  (3);  90/315,  316  (3) 
(17  S.  E.  273);  64/53,  454  (3);  70/727; 
72/114;  79/512  (4)  (4  S.  E.  385);  80/450 
(15)  (5  S.  E.  782);  63/557  (2);  38/312 
(1);  6/276  (9);  39/718  (3);  28/79; 
129/419  (7)  (59  S.  E.  246);  124/423 
(13)  (52  S.  E.  910);  137/398  (10)  (73 
S.  E.  368);  138/21  (2)  (74  S.  E.  690); 
139/716  (1)  (78  S.  E.  181);  12  App. 
315  (2)  (77  S.  E.  186).  Evidence  here 
was  cumulative  and  impeaching  and 
practically  identical  with  that  pro- 
duced on  trial.  8  App.  436  (69  S.  E. 
496);  10  App.  450  (73  S.  E.  623).  Dis- 
covery of  evidence  which  is  merely 
cumulative  of  that  of  the  existence  of 
which  a  party  knew  when  case  tried 
and  which  he  might  then  have  intro- 
duced, not  ground  for  new  trial. 
117/714  (1)  (44  S.  E.  814).  Cumula- 
tive evidence  is  additional  evidence  to 
establish  facts  which  witnesses  have 
already  testified  to.  It  does  not  nec- 
essarily include  all  evidence  tending  to 
establish  same  ultimate  or  principally 
controverted  fact.  9  App.  227  (2)  (70 
S.  E.  975).  To  make  case  of  cumula- 
tive evidence,  it  must  be  not  only  on 
point  principally  controverted  on  trial, 
but  point  on  which  party  seeking  new 
trial  produced  evidence.  52/509  (l), 
515;  see  49/211  (15).  Though  new  evi- 
dence may  tend  to  establish  truth  of 
material  contention  in  direct  support 
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of  which  testimony  was  introduced 
at  trial,  such  evidence  is  not  merely 
cumulative  when  it  relates  to  particu- 
lar fact  concerning  which  no  witness 
had  already  testified.  114/233  (1)  (39 
S.  E.  885);  5  App.  70  (62  S.  E.  669); 
91/362  (2)  (18  S.  E.  303).  .  Cumulative 
evidence  is  additional  evidence  to 
prove  fact  as  to  which  witnesses  have 
already  testified;  it  does  not  necessa- 
rily include  all  evidence  tending  to 
establish  same  ultimate  or  principally 
controverted  fact.  Though  evidence 
as  to  identity  introduced  on  trial,  new 
evidence  relating  to  special  marks  and 
peculiarities  of  person,  as  to  which 
there  was  no  evidence  on  trial,  was 
not  cumulative.  88/552  (5)  (15  S.  E. 
287).  New  evidence,  though  not 
strictly  cumulative,  may  be  of  no 
higher  value  than  cumulative  evi- 
dence; since  producing  first  witness  to 
new  fact  may  be  equal  simply  to  pro- 
ducing second  witness  to  old  fact  of 
like  character.  56/403  (3).  New  tes- 
timony, being  that  of  witness  who  had 
already  testified  and  relating  to  same 
subject-matter,  held  cumulative.  3/310 
(3),  324.  See  Affidavit,  Alibi,  Homi- 
cide, Seduction,  Threats,  Witnesses. 

Custom  violative  of  public  laws  of 
State,  newly-discovered  evidence  of, 
not  ground  for  new  trial.     46/209  (7). 

Declarations  of  one  of  State's  witnesses 
since  trial,  though  under  oath,  that 
his  testimony  on  trial  was  false,  is 
not  cause  for  new  trial.  124/417  (52 
S.  E.  768),  788  (2)  (53  S.  E.  193); 
117/254  (8)  (43  S.  E.  853);  129/589  (3) 
(59  S.  E.  288).  New  evidence  con- 
sisting wholly  of  declarations  of  wit- 
nesses after  trial,  and  tending  only 
to  discredit  their  testimony,  not 
ground  for  new  trial.  60/210  (1); 
56/85.    See  Bribery. 

Diligence  must  have  been  used  to  enti- 
tle party  to  new  trial  for  newly-dis- 
covered evidence.  33/24  (5);  34/110 
(1);  26/233;  63/362,  557  (2);  80/269  (2) 
(7  S.  E.  222);  79/779  (2)  (4  S.  E.  871); 
60/601;  56/401;  125/237  (3)  (54  S.  E. 
143);  12  App.  706  (3)  (78  S.  E.  270); 
9  App.  873  (2)  (72  S.  E.  431),  204  (70 
S.  E.  968);  3  App.  336  (3)  (59  S.  E. 
823).  Mere  allegation  in  motion  for 
new  trial  not  sufficient  to  establish 
that  evidence  unknown  or  that  due 
diligence  exercised.    91/171  (3)  (16  S. 

6  Ga  Code— 48 


E.  991).  Diligence  not  shown  where 
showing  disclosed  that  new  witnesses- 
present  at  transaction,  nothing  appear- 
ing to  show  ignorance  of  their  pres- 
ence by  movant.  92/449  (1)  (17  S.  E. 
266).  Where  party  aware  of  presence 
of  witness  at  conversation,  but  took  no 
steps  to  secure  his  testimony  at  trial, 
though  he  was  accessible,  discovery 
after  trial  of  what  he  would  testify,  not 
ground  for  new  trial.  70/135  (10). 
Where  six  months  elapsed  between 
time  of  occurrence  and  trial,  that  evi- 
dence of  persons  present  thereat  is 
discovered  after  trial,  no  ground  for 
new  trial,  in  absence  of  reason  for  not 
producing  them  at  trial.  70/724  (2). 
Where  alleged  new  testimony  com- 
municated to  defendant's  counsel  in 
his  concluding  argument  and  he  de- 
clined to  introduce  it,  and  want  of 
diligence  shown,  new  trial  not  granted. 
47/230  (3).  Defendant  must  have 
known  who  were  present  at  transac- 
tion in  question  and  with  ordinary 
diligence  before  trial  could  have  as- 
certained what  they  knew.  46/456  (2), 
458.  Due  diligence  not  shown  where 
two  of  new  witnesses  relied  on  were 
subpoenaed  and  in  attendance  and  third 
witness  would  testify  to  same  facts  as 
other  two.  31/411  (6);  and  see  30/137. 
Where  witness  in  court,  sworn,  and 
examined  as  to  a  certain  conversation, 
newly  discovered  testimony  with  ref- 
erence to  same  conversation  held  not 
ground  for  new  trial.  3/310  (2). 
Where  witnesses  summoned  are  pres- 
ent at  trial  but  not  examined,  new 
trial  not  granted  on  ground  that  since 
verdict  defendant  has  for  first  time 
learned  that  they  could  have  testified 
to  material  facts.  117/263  (l;  (43  S. 
E.  718).  Where  combat  took  place  in 
village  on  day  of  public  gathering  in 
presence  of  great  crowd,  held  that  evi- 
dence of  some  of  the  bystanders,  dis- 
covered after  the  verdict,  came  too 
late.  63/362,  365;  see  87/559  (2)  (13  S. 
E.  552).  New  'trial  granted  fot  new, 
material  evidence  not  cumulative, 
where  defendant  badly  cut  and  con- 
fined in  jail  till  trial,  which  occurred 
shortly  after  homicide  for  which  he 
was  indicted,  and  neither  he  nor  coun- 
sel had  earlier  opportunity  to  know  of 
such  evidence.  60/619.  Where  ac- 
cused   put   in    jail    immediately    after 
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shooting  and  his  counsel  depose  that 
they  used  all  diligence  to  find 
persons  who  saw  difficulty,  with- 
out success,  and  after  conviction 
several  persons,  whose  characters 
are  properly  supported  voluntarily 
came  forward  with  material  testi- 
mony, held  that  new  trial  properly 
granted.  95/346  (3)  (22  S.  E.  546) ;  see 
54/564;  88/552,  561  (15  S.  E.  287). 
Where  evidence  conflicting,  and  it  ap- 
pears that  defendant  can  prove  ma- 
terial facts  that  would  probably  alter 
verdict,  defendant  swearing  it  had  not 
occurred  to  him  that  the  witness  was 
present  at  transaction,  until  men- 
tioned by  State's  witness,  and  affi- 
davit of  witness  submitted,  held  that 
new  trial  should  have  been  granted. 
54/311.  Where  two  bystanders  at 
scene  of  crime  summoned  and  sworn 
for  defendant,  but  not  examined,  due 
diligence  would  have  led  to  discovery 
of  knowledge  possessed  by  such  wit- 
nesses in  time  for  use  on  trial.  91/162 
(17  &  E.  103).  New  evidence  of  wit- 
nesses who  were,  within  knowledge  of 
accused,  at  scene  of  homicide,  not 
cause  for  new  trial.  106/683  (5)  (32 
S.  E.  660).  Witness  present,  being 
only  eye-witness,  and  subpoenaed  by 
both  State  and  accused  but  not  intro- 
duced, new  trial  not  granted  to  ob- 
tain his  evidence.  131/772  (3)  (63  S. 
E.  339).  Party  failing  to  use  evidence 
he  has,  cannot  secure  new  trial  upon 
discovery  of  other  evidence  of  same 
fact,  without  explaining  why  avail- 
able evidence  was  not  used.  122/111 
(5)  (49  S.  E.  922).  Motion  overruled 
where  based  on  affidavit  of  movant 
that  he  knew  witness  saw  homicide 
but  had  forgotten  his  name  and  did 
not  know  of  his  whereabouts  until 
time  of  making  affidavit.  131/500  (62 
S.  E.  705).  Question  whether  accused 
manifested  ordinary  diligence  in  at- 
tempting to  discover  evidence  deter- 
mined by  comparing  conduct  of  ac- 
cused with  that  of  an  ordinary  man 
under  the  circumstances.  5  App.  76 
(2)  (62  S.  E.  676).  Where  combat 
took  place  in  courthouse  during  term 
of  court,  defendant's  diligence  in 
searching  crowd  for  witnesses  is  mat- 
ter for  adjudication  by  trial  judge. 
81/479  (1)  (8  S.  E.  187).  Where  wit- 
nesses to  fight,  on  inquiry  by  prison- 


er's attorney,  said  they  did  not  know 
what  part  defendant  took  therein,  but 
it  was  discovered  after  trial  that  they 
did  know  and  were  ready  to  swear  de- 
fendant did  not  do  act  for  which  con- 
victed, held  that  want  of  diligence  not 
shown.  52/509  (2);  and  see  33/281 
(3).  Defendant  tried  for  assault  to 
rape,  having  stated  on  trial  that 
prosecutrix  made  assignation  with  him, 
must  have  known  she  was  a  prosti- 
tute; and  new  evidence  tending  to 
show  that  fact  not  ground  for  new 
trial.  85/672  (12  S.  E.  1069).  New 
witness  swearing  she  saw  prisoner 
buy  article  he  was  alleged  to  have 
stolen,  insufficient;  if  true,  he  should 
have  known  who  was  present  when 
he  bought  it  and  should  have  had  wit- 
ness at  trial.  81/744  (2)  (7  S.  E.  689). 
See  Alibi,  Insanity,  Knowledge,  Wit- 
nesses. 

Doubt  suggested  by  new  evidence  as  to 
whether  offense  may  not  be  man- 
slaughter instead  of  murder,  new  trial 
ordered  by  Supreme  Court,  though 
court  not  fully  convinced  that  pris- 
oner entitled  to  new  trial  under  strict 
rules  of  law.  56/469.  Likewise,  in 
other  than  capital  cases,  where  doubt- 
ful whether  new  evidence  cumulative, 
and  where  if  believed  it  would  be  mor- 
ally certain  to  produce  acquittal. 
91/362  (2)  (18  S.  E.  303);  and  see 
102/803  (2)  (30  S.  E.  263);  and  dis- 
senting opinion  in  128/102  (57  S.  E. 
353). 

False  representations  by  which  accused 
was  cheated  consisting  of  two  parts, 
new  evidence  showing  only  that  one 
part  may  have  been  misunderstood  not 
cause  for  new  trial,  evidence  showing 
that  other  representation  was  false. 
91/148,  149   (16  S.  E.  936). 

Fraudulent  conversion  of  proceeds  cf 
horse  intrusted  to  him  for  sale,  where 
defendant  convicted  for,  new  evidence 
of  witness  who  heard  prosecutor  tell 
defendant  to  take  horse  and  sell  it  for 
what  he  could  get  and  do  best  he 
could,  held  sufficient  for  new  trial. 
78/340  (2). 

Homicide,  defense  to,  set  up  by  prisoner 
in  statement,  being  killing  by  misad- 
venture, new  trial  not  granted  for  new 
evidence  showing  justifiable  homicide, 
there  being  no  affidavit  as  to  credibil- 
ity of  new  witness,  and  it  not  being 
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probable  that  his  testimony  would 
change  result.  91/91  (19)  (16  S.  E.  313). 
New  trial  in  murder  case  granted  for 
new  evidence  of  self-defense  and  of 
quo  animo  of  deceased  just  before 
homicide.  9  App.  414  (2)  (71  S.  E. 
599).  Where  w:tnesses,  on  trial  for 
homicide,  examined  as  to  condition  of 
pistol  used  and  as  to  whether  or  not 
defendant  shot  at  deceased,  additional 
evidence  on  these  points  is  merely- 
cumulative.  55/697  (6).  Material  evi- 
dence discovered  since  trial,  and  dili- 
gence not  lacking,  ground  for  new 
trial.  106/737  (32  S.  E.  844).  Ac- 
cused not  entitled  to  new  trial  be- 
cause of  new  evidence  that  in  opinion 
of  physician  who  attended  deceased, 
the  wound  was  not  made  by  person 
standing  directly  behind  deceased. 
125/237  (3)  (54  S.  E.  143).  See  Dili- 
gence,  Doubt,  Threats. 

Immaterial  new  evidence  is  not  ground 
for  new  trial.  3  App.  448  (1)  (60  S. 
E.  282);  12  App.  480  (l)  (77  S.  E.  652); 
6/276  (9).    See  Possession,  Result 

Impeaching  testimony  newly  discovered 
not  ground  for  new  trial.  93/190  (1) 
(18  S.  E.  401);  12  App.  315  (2)  (77  S. 
E.  186),  480  (1)  (77  S.  E.  652);  11  App. 
756  (4)  (76  S.  E.  73);  11  App.  787  (7), 
814  (76  S.  E.  163);  7  App.  609  (67  S. 
E.  697);  3  App.  448  (1)  (60  S.  E.  282); 
1  App.  776  (2)  (57  S.  E.  1029);  139/716 
(1)  (78  S.  E.  181);  138/825  (3)  (76  S. 
E.  347);  134/268  (2)  (67  S.  E.  804); 
125/237  (3)  (54  S.  E.  143),  254  (2)  (54 
S.  E.  144);  124/423  (13)  (52  S.  E.  910), 
438  (52  S.  E.  747);  123/754  (2)  (51 
S.  E.  721);  114/35  (2)  (39  S.  E.  928); 
103/551  (2)  (29  S.  E.  423);  91/19  (2) 
(16  S.  E.  105);  90/315,  316  (3)  (17  S.  E. 

-273);  87/332  (13  S.  E.  556);  85/672  (12 
S.  E.  1069);  81/332  (4)  (6  S.  E.  600); 
80/191  (1)  (5  S.  E.  64);  75/747  (3), 
887;  74/400  (2),  836  (2);  73/621  (7); 
70/135  (10-a),  722,  726;  67/570;  66/690 
(3),  754  (1);  65/303  (2);  64/53;  63/159 
(1);  57/609  (2);  55/169  (2);  39/718  (3); 
34/110  (2);  13/513;  11  App.  418  (2)  (75 
S.  E.  446).  Impeaching  and  cumu- 
lative evidence  no  ground,  especially 
where  neither  movant  nor  his  counsel 
submits  affidavits  showing  ignorance 
of  evidence  at  time  of  trial.  129/419 
(7)  (59  S.  E.  246).  Impeaching  evi- 
dence not  ground  for  new  trial;  where 
one    convicted     on    false    testimony, 


which  after  trial  can  be  proved  false 
by  new  evidence,  better  that  redress 
be  sought  in  executive  clemency.,  than 
that    court,    by    granting    new    trial, 
should   violate   rule   essential   to   pure 
and   certain  administration   of  justice. 
13/513.     New   evidence,  material   only 
to  discredit    witness    not    ground  for 
new  trial,  especially  where  no"  affidavit 
made  as  to  diligence,  or  of  movant's 
ignorance  of  facts  to  which  new  evi- 
dence  relates,   but   only   of   his   igno- 
rance of  the  new  evidence.    89/198  (2) 
(15   S.  E.   6).     New  evidence  tending 
to   impeach   State's  witnesses   and   to 
suggest  that  they  perpetrated  offense 
and     conspired    to    convict    prisoner, 
judgment  denying  new  trial  not  inter- 
fered  with,   especially   where   no   affi- 
davits submitted  as  to  character  and 
credibility  of  new  witnesses.    81/715  (8 
S.  E.  432).    Impeaching'  new  evidence 
may  be  ground  for  new  trial,  if  it  tends 
to  establish  new  and  independent  fact 
indicating     defendant's    innocence.     9 
App.  227    (1)    (70  S.   E.   975).     While 
new  testimony  of  previous  contradic- 
tory statements  not  alone  ground  for 
new  trial,  yet  taken  here  in  connection 
with  other  new  evidence  which  might 
have  changed  verdict,  new  trial  should 
have     been      granted.        54/564      (2). 
Though    witness   is   only    witness   on 
vital  point  in  case,  if  sole  effect  of  new 
evidence    would  be    to  impeach    him, 
new  trial  not  granted  therefor.    59/391. 
Where  there  was  only  one  witness  for 
State  and  he  testified  that  he  and  two 
other   persons   went   to   certain   place 
and  saw  defendants  gambling,  and  his 
character  was  shown  to  be  bad,  new 
evidence  of  the  two  other  persons  that 
they    did    not    accompany   witness    to 
that  place  and  did  not  see  defendants 
gambling,  required  new  trial.    11  App* 
21  (74  S.  E.  448).    See  Bribery,  Con- 
flicting, Declarations. 
Inadmissible  newly-discovered  evidence, 
no  ground  for  new  trial.     102/308  (l) 
(30  S.  E.  903);  39/718  (2);  56/363   (2); 
95/496    (20   S.   E.   211);   70/724    (3). 
Incompetent  new  evidence  is  no  ground 
for  new  trial.     3  App.  448  (l)   (60  S. 
E.  282).     Newly-discovered  testimony 
of   witness   incompetent   to   testify   at 
all   cannot   be   ground   for   new    trial. 
67/260  (4). 
Indictment  of  another  person  subsequent 
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to  defendant's  conviction,  not  such 
newly-discovered  evidence  as  affords 
basis  for  new  trial.  135/358  (7)  (69  S. 
E.  527). 

Insanity  at  time  extraordinary  motion 
made,  no  ground  for  new  trial.  102/650 
(1)  (29  S.  E.  582).  Where  defense 
was  insanity  caused  from  epilepsy, 
new  evidence  as  to  the  existence  of 
the  disease  in  prisoner's  family,  not 
authorize  new  trial,  inasmuch  as  it 
could  have  been  discovered  by  proper 
diligence  before  trial.  80/450  (15),  466 
(5  S.  E.  782).  Affidavits  alleging  in- 
sanity of  convicted  person  not  such 
new  evidence  as  to  require  new  trial 
when  it  appears  that  accused  made 
statement  denying  guilt  on  trial,  that 
his  mother  and  two  sisters  testified 
and  no  question  as  to  sanity  raised 
either  on  trial  or  on  appeal  through 
the  Supreme  Court  of  the  United 
States.     126/96  (5)   (54  S.  E.  924). 

Joint  defendants  convicted  of  crime  in- 
volving moral  turpitude,  motion  in 
favor  of  all  but  one  setting  up  that 
since  trial  they  have  learned  that  they 
can  prove  by  codefendant  that  they 
had  nothing  to  do  with  the  crime,  may 
be  refused,  witness  being  convicted 
criminal  whose  character  was  not 
vouched  for.  110/313  (1)  (35  S.  E. 
154);  126/96  (4)  (54  S.  E.  924).  Co- 
defendant  not  sworn  on  trial,  though 
severance  had,  facts  which  he  would 
be  willing  to  swear  to  after  his  own 
plea  of  guilty,  and  which  defendant  on 
trial  knew  before  and  at  time  of  trial, 
not  new  evidence  warranting  new 
trial.    61/182  (3).    See  Circumstantial. 

Knowledge  of  evidence  alleged  to  be 
newly  discovered,  if  accused  had, 
prior  to  verdict,  new  trial  not  granted. 
107/718  (4)  (33  S.  E.  700).  It  must 
appear  that  accused  was  before  trial 
unaware  of  existence  of  evidence. 
114/861  (2)  (40  S.  E.  989) ;  123/754  (2) 
(51  S.  E.  721);  28/576  (4);  30/137  (4). 
If  in  nature  of  things  accused  must 
have  had  knowledge  of  evidence,  evi- 
dence not  treated  as  newly  discov- 
ered. 99/212  (2)  (25  S.  E.  178);  8 
App.  206  (2)  (68  S.  E.  882);  120/137 
(47  S.  E.  571).  Facts  within  knowl- 
edge of  defendant,  at  time  of  trial,  as 
susceptible  of  proof  by  witnesses,  can- 
not be  basis  of  motion  on  ground  of 
new     evidence.       54/577     (1);     34/110. 


When  defendant  knows  at  trial  that 
certain  persons  have  knowledge  of 
material  facts,  but  declines  to  intro- 
duce them  because  of  fear  that  they 
will  not  testify  truly,  he  cannot  avail 
himself  of  their  testimony  as  newly- 
discovered  evidence.  104/538  (1)  (30 
S.  E.  843).  Where  alleged  new  facts 
must  have  been  known  before  trial,  it 
must  affirmatively  appear  that  no  wit- 
ness by  whom  they  could  be  proved 
was  known  until  after  verdict.  91/148 
(16  S.  E.  936).  Party's  affidavit  stat- 
ing that  he  did  not  know  facts  sworn 
to  by  new  witnesses,  but  not  stating 
that  he  did  not  know  they  were  pres- 
ent at  transaction  in  question,  held 
insufficient.  81/765  (7  S.  E.  691). 
Affidavit  should  show  not  only  igno- 
rance of  new  evidence,  but  ignorance 
of  facts  to  which  it  relates.  89/198 
(2)  (15  S.  E.  6).  It  must  appear  that 
movant  did  not  know  of  evidence  at 
time  of  trial,  and  that  his  ignorance 
was  not  the  result  of  negligence. 
67/260  (4);  and  see  26/603;  69/705  (2); 
28/576  (4).  Newly-discovered  evi- 
dence concerning  conversation  in 
which  defendant  himself  engaged  not 
ground  for  new  trial.  66/90  (5). 
Counsel  should  swear  that  they  did 
not  know  of  the  alleged  new  evidence 
at  trial.  56/401.  Counsel  for  movant, 
as  well  as  movant  himself,  must  make 
affidavit  of  ignorance,  before  verdict, 
of  existence  of  evidence  alleged  to  be 
newly  discovered.  80/191  (1)  (5  S.  E. 
64);  see  70/726  (2).  Party  as  well  as 
counsel  must  negative  all  previous 
knowledge  of  newly-discovered  evi- 
dence. 68/837.  Evidence  known  to 
prisoner  at  trial  not  newly  discovered, 
though  not  known  to  his  counsel  until 
afterwards.  56/403  (2);  and  see  65/766; 
51/502  (2).  It  must  appear  that  de- 
fendant and  his  counsel  were  igno- 
rant of  new  evidence  until  after  trial; 
if  more  than  one  counsel,  it  must  ap- 
pear that  all  were  ignorant.  135/323 
(2)  (69  S.  E.  535).  New  trial  denied 
where  not  appearing  that  alleged  new 
evidence  unknown  to  all  of  movant's 
counsel.  71/707  (2);  79/36  (7),  44  (3 
S.  E.  323);  94/594  (2)  (20  S.  E.  422); 
95/501  (22  S.  E.  284).  Where  only  two 
of  three  attorneys  who  represented 
accused  on  trial  made  affidavit  that 
they  did  not  know  of  existence  of  ev- 
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idence  before  trial,  showing  is  incom- 
plete. 136/67  (70  S.  E.  797).  Affi- 
davit by  counsel  as  to  his  own  dili- 
gence and  as  to  knowledge  of  accused 
not  sufficient  where  no  affidavit  of  ac- 
cused. 116/272  (1)  (42  S.  E.  468). 
See  Affidavit,  Diligence,  Joint  defend- 
ants, Witnesses. 

Liquor:      See  Alibi,    Cross-examination. 

Mistake:  Where  alleged  that  only  wit- 
ness for  State  admitted  since  trial  that 
he  made  mistake,  which  he  denied, 
and  where  his  character  sustained  by 
numerous  witnesses,  while  person  de- 
posing to  his  admission  was  not  sus- 
tained, new  trial  not  granted.  79/779 
(4)  (4  S.  E.  871).  Where  witness  after 
trial  swears  he  made  mistake  in  his  tes- 
timony and  testimony  is  material,  and 
no.  want  of  diligence  shown,  new  trial 
granted.     54/635  (7). 

Opinion  unsupported  by  facts,  affidavits 
of  non-experts  containing,  not  suffi- 
cient evidence  to  warrant  new  trial 
under  this  section.  106/362  (2)  (32  S. 
E.  342). 

Possession  of  goods  stolen  shown,  by 
new  evidence,  once  to  have  been  in 
another,  new  trial  not  granted  there- 
for. 78/347  (3).  New  evidence  that 
prisoner's  house  searched  and  none  of 
stolen  goods  found  therein,  immate- 
rial.    71/360. 

Requirements  stated  which  must  be 
complied  with  to  obtain  new  trial  on 
ground  of  newly-discovered  evidence. 
128/102,  108  (57  S.  E.  353) ;  10/512  (14). 

Residence:     See  Witnesses. 

Result:  New  evidence  which  ought  not 
to  have  changed  verdict  if  offered  at 
trial,  not  ground  for  new  trial.  56/401, 
583  (3);  33/270;  34/78.  If  with  new  evi- 
dence, case  is,  in  judgment  of  Su- 
preme Court,  such  in  law  as  verdict 
found  it.  new  trial  not  granted. 
14/358.  Supreme  Court  not  interfere 
with  judge's  discretion  in  refusing  new 
trial  on  ground  of  new  evidence,  un- 
less evidence  be  such  as  would  prob- 
ably, if  not  certainly,  change  verdict. 
56/545  (2).  If  new  evidence  not  likely 
to  produce  different  verdict,  new  trial 
may  be  refused.  63/557  (2);  6/276  (9); 
39/718  (3);  48/163;  56/403  (3);  26/233; 
47/230  (3);  22/76  (5);  34/78  (2);  31/411 
(6);  61/430;  91/18  (4)  (16  S.  E.  113); 
138/412  (75  S.  E.  251);  139/592  (77  S*. 
E.  811);  3  App.  336  (3)  (59  S.  E.  823); 
11  App.  118  (74  S.  E.  845),  766  (3)  (76 


S.  E.  70);  12  App.  69(5  (4)  (78  S.  E. 
140).  Where  new  evidence  of  a  merely 
negative  character  and  would  not 
even  probably  have  changed  result, 
new  trial  not  granted.  46/456  (2). 
Newly-discovered  negative  evidence, 
held  insufficient  to  overcome  affirma- 
tive evidence  to  which  it  was  opposed. 
85/561  (4)  (11  S.  E.  844);  and  see 
28/201  (13);  71/360.  Where  new  ev- 
idence is  direct  and  positive  as  to 
material  fact  which  was  attempted  to 
be  shown  by  circumstantial  evidence 
alone,  new  trial  may  be  granted,  where 
new  evidence  would  remove  doubt, 
and  probably  produce  different  re- 
sult. 7  App.  91  (66  S.  E.  276);  5  App. 
612  (63  S.  E.  600).  New  evidence 
which  would  probably  change  result 
is  ground  for  new  trial.  99/200  (24  S. 
E.  853);  11  App.  259  (3)  (74  S.  E. 
1102),  328  (75  S.  E.  208),  759  (76  S.  E. 
73).  New  evidence  which  would 
probably  change  result,  and  is  not 
cumulative,  is  ground  for  new  trial, 
where  defendant  confined  until  trial, 
and  neither  he  nor  counsel  had  earlier 
opportunity  to  know  facts.  60/619. 
See  Doubt,  Homicide,  Immaterial, 
Witnesses. 

Seduction,  letter  received  by  one  con- 
victed for,  purporting  to  have  been 
written  by  woman  alleged  to  have 
been  seduced,  and  stating  that  he  was 
not  guilty  but  another  person  was, 
not  cause  for  new  trial.  124/423  (14) 
(52  S.  E.  910).  New  evidence  as  to 
unchastity  of  woman,  which  is  merely 
cumulative  of  that  of  the  existence  of 
which  defendant  knew  when  case  tried 
and  which  he  might  have  produced, 
not  ground  for  new  trial.  117/714 
(1)  (44  S.  E.  814).  New  evidence  of 
unchastity  here  required  new  trial. 
34/1. 

Shooting  at  another,  where  defendant 
convicted  of,  affidavit  of  person  al- 
leged to  have  been  shot  that  he  was 
not  shot  or  shot  at  by  defendant  and 
never  had  been  shot  at  by  anybody, 
required  new  trial.  5  App.  76  (l)  (62 
S.  E.  676). 

Threats  against  defendant  uncommuni- 
cated  to  him,  newly-discovered  evi- 
dence of,  no  ground  for  new  trial. 
128/25  (1)  (57  S.  E.  309);  125/133  (53 
S.  E.  1027).  Threat  by  deceased 
against  accused  some  time  before 
homicide,    while    former    was    buying 
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pistol,  shown  by  new  evidence,  not 
authorize  new  trial  without  proof  that 
accused  knew  of  such  threat.  14/358; 
and  see  31/411  (6);  39/718  (2);  51/502 
(2).  New  witness  testifying  to 
threats  by  deceased  against  accused, 
which  witness  had  communicated  to 
accused,  latter  swearing  that  such 
facts  and  their  importance  did  not  oc- 
cur to  him  on  trial,  and  that  he,  being 
an  ignorant  man,  did  not  inform 
counsel  of  them,  new  trial  not 
granted,  evidence  as  to  threats  by  de- 
ceased and  accused  against  each  other 
having  been  introduced  on  trial,  and 
reason  for  neglect  being  unusual  and 
suspicious.  51/502  (2). 
Witnesses  by  whom  facts  could  be 
proved,  unknown  until  after  verdict, 
not  warrant  new  trial;  evidence  itself 
must  be  newly  discovered.  93/304  (1) 
(20  S.  E.  331).  If  newly  discovered 
evidence  is  that  of  witnesses,  affidavits 
as  to  their  residence,  associates, 
means  of  knowledge,  character  and 
credibility,  must  be  adduced.  138/815 
(2)  (76  S.  E.  352);  116/617,  621  (42  S. 
E.  1018).  Character  and  credibility 
of  witness  who  will  testify  to  newly 
discovered  facts  must  be  shown  by 
affidavit  or  otherwise  before  judge's 
discretion  will  be  controlled.  134/268 
(1)  (67  S.  E.  804);  12  App.  564  (l) 
(77   S.   E.   892).     Where   no   showing 


as  to  character  and  credibility  of  new 
witness,  discretion  of  judge  in  refus- 
ing new  trial  not  interfered  with. 
121/136  (3)  (48  S.  E.  942);  119/305 
(8)  (46  S.  E.  436);  118/12  (2)  (43  S. 
E.  851);  68/613  (5-b);  70/724  (4); 
56/403  (4);  75/887  (a);  78/347  (3); 
81/715  (8  S.  E.  432).  Residence  of 
new  witnesses  should  appear  in  affi- 
davits. 68/613  (5-b);  70/724  (4). 
Formerly  not  required.  34/1.  Where 
no  affidavit  as  to  want  of  knowledge, 
and  witness  was  sworn  at  trial,  and 
remembers  additional  facts  by  having 
recollection  subsequently  refreshed, 
new  trial  not  granted.  30/137  (4).  Re- 
sult would  probably  not  be  changed  by 
new  evidence  of  two  witnesses  that 
defendant  left  prior  to  time  alleged, 
three  witnesses  having  sworn  posi- 
tively on  trial  that  defendant  was 
present  and  had  committed  offense. 
62/296.  Weak  case  of  robbery  proved, 
new  evidence  of  four  witnesses,  not 
merely  cumulative,  which  would  prob- 
ably change  verdict,  ground  for  new 
trial,  no  want  of  diligence  appearing. 
54/564  (1).  New  evidence  being  that 
of  witness  who  gave  contradictory 
testimony  before  coroner's  jury,  new 
trial  properly  refused.  7  App.  621  (r»7 
S.  E.  682).  See  Affidavit,  Bad  feeling. 
Diligence,  Joint  defendants,  Knowl- 
edge. 


§  1089.  (§  1062.)  Judge  may  grant  on  other  grounds.  In  all  appli- 
cations for  a  new  trial  on  other  grounds,  not  provided  for  in  this  Code,  the 
presiding  judge  must  exercise  a  sound  legal  discretion  in  granting  or  refusing 
the  same,  according  to  the  provisions  of  the  common  law  and  practice  of 
the  courts. 


See  §  6088,  Civil  Code,  and  notes. 
Absence  of  judge  from  bench  for  few 
moments  not  require  new  trial.  10 
App.  24  (2)  (72  S.  E.  520);  see  81/301 
(6  S.  E.  426);  92/65  (18  S.  E.  536). 
Where  judge  leaves  county  while  jury 
are  deliberating,  trial  is  vitiated,  and 
verdict  is  nullity.  10  App.  455  (73  S. 
E.  686).  Absence  of  witnesses  not 
ground  for  new  trial,  where  no  sur- 
prise pretended,  no  motion  made  for 
continuance,  and  when  fairly  pre- 
sumable that  what  they  were  ex- 
pected to  prove  would  have  been  ad- 
mitted. 34/275  (3).  Supreme  Court 
will  grant  new  trial  for  absence  of 
witnesses    with    greater    liberality    in 


case  where  evidence  is  all  presumptive 
than  in  case  where  guilt  of  accused  is 
manifest  by  proof.     44/440  (3). 

Accomplice  tried  and  acquitted  since  ac- 
cused tried  and  convicted,  thus  mak- 
ing it  safe  for  accomplice  to  testify 
for  accused  without  criminating  him- 
self, held  not  ground  for  new  trial. 
93/304  (3)   (20  S.  E.  331). 

Argument,  improper,  as  ground  for  new 
trial:    See  notes  to  §  4957,  Civil  Code. 

Arrest  judgment,  refusal  to,  not  ground 
for  new  trial:  See  §  1096,  catchword 
Arrest  judgment 

Books  improperly  carried  to  jury  room: 
See  catchword  Books  in  general  note 
on  juries  following  §  884. 
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Character  of  accused,  evidence  as  to, 
offered  after  verdict  in  support  of  mo- 
tion for  new  trial,  not  cause  for 
granting  motion.  124/423  (11)  (52  S. 
E.  910). 

Coercion  of  jury  by  judge  or  other 
court  officer:  See  catchword  Coer- 
cion in  general  note  on  juries  fol- 
lowing §  884. 

Communications  with  jurors:  See 
catchword  Communications  in  general 
note  on  juries  following  §  884. 

Counsel,  neglect  of,  generally  no  ground 
for  new  trial.  No  harm  was  shown 
from  inefficiency  or  inexperience  of 
counsel.  76/727  (2,  3).  Illness  of 
counsel  as  ground  for  new  trial. 
106/109  (2)  (32  S.  E.  80).  Under 
facts,  no  error  in  holding  night  ses- 
sion of  court  and  ordering  trial  to 
proceed  next  morning,  though  counsel 
was  sick.  91/720  (3)  (18  S.  E.  987). 
Fatigue  of  counsel,  no  ground  for  new 
trial,  when  matter  not  called  to  atten- 
tion of  court.     110/250  (34  S.  E.  204). 

Date  of  offense  alleged  to  be  after  re- 
peal of  statute  upon  which  indictment 
founded,  demurrer  proper;  but  if  not 
filed,  and  evidence  shows  offense  com- 
mitted before  repeal,  allegation  as  to 
date  immaterial.  6  App.  12  (2,  3)  (64 
S.  E.  117). 

Demonstration  in  court  room:  See 
catchword  Demonstration  in  gen- 
eral note  on  juries  following  §  884. 

Demurrer  to  indictment,  judgment 
overruling,  not  ground  for  new  trial: 
See  §  1096,  catchword  Demurrer. 

Dispersion  of  jury:  See  catchword 
Dispersion  in  general  note  on  juries 
following  §  884. 

Disqualification  of  judge  for  relation- 
ship to  prosecutor,  if  known,  must  be 
suggested  by  prisoner  before  verdict* 
and  is  no  ground  for  new  trial.  117/15 
(1)  (43  S.  E.  438).  Disqualification  of 
jurors,  whether  ground  for  new  trial: 
See  catchword  Disqualification  in  gen- 
eral note  on  juries  following  §  884. 

Entertaining  jurors:  See  catchwords 
Entertainment,  Treating  in  general 
note  on  juries  following  §  884. 

Evidence:  Improper  for  jury  to  carry 
to  their  room  articles  referred  to  in 
testimony  which  were  not  introduced 
in  evidence:  See  catchword  Articles 
in  general  note  on  juries  following 
§  884. 


Fines  imposed  at  same  term  on  other 
persons  for  other  offenses  being  light, 
and  heavier  fine  on  accused,  but  within 
limit  of  statute,  no  cause  for  new 
trial.  122/173  (7)  (50  S.  E.  65).  Pen- 
alty for  offense  fixe*d  as  a  fine  not  to 
exceed  certain  sum,  fine  within  that 
limit  is  within  discretion  of  judge  and 
is  not  subject  of  review.     75/482  (2). 

Former  jeopardy,  overruling  plea  of, 
not  ground  for  new  trial:  See  §  1096, 
catchword  Former  jeopardy. 

Improper  remarks  by  counsel  in  argu- 
ment as  ground  for  new  trial:  See 
notes  to  §  4957,  Civil  Code. 

Indictment  containing  two  counts,  evi- 
dence showing  guilt  on  both,  errors 
affecting  but  one  are  immaterial.  2 
App.  2  (5)  (58  S.  E.  401).  Defects  in 
indictment  taken  advantage  of  before 
trial:     See  §§  975,  980,  and  notes. 

Irregularities,  not  preventing  fair  and 
impartial  trials,  should  not  require 
new  trials.  2  App.  636  (5)  (58  S.  E. 
1106). 

Jurisdiction,  striking  plea  to,  no  ground 
for  new  trial:  See  §  1096,  catchword 
Jurisdiction. 

Jurors  who  convicted  defendant,  request 
by,  that  court  grant  new  trial,  is  no 
ground  for  new  trial.  7  App.  13  (1) 
(66  S.  E.  152).  Impaneling  of  jurors 
and  provisions  affecting  competency 
of  jurors:  See  §§  996-1004  and  notes. 
Drawing,  selecting,  and  summoning 
jurors  and  special  provisions  touching 
jury  service:  See  §§  811-884  and 
nojtes.  Misconduct,  communications, 
coercion,  and  other  questions  not  aris- 
ing under  any  section:  See  general 
note  on  juries  following  §  884. 

Misconduct  of  jurors:  See  catchword 
Misconduct  in  general  note  on  juries 
following  §  884. 

Misnomer,  errors  in  trial  of  plea  of: 
See  notes  to  §  979. 

Mistake  of  jury  as  to  character  of  case 
or  evidence  and  amount  and  kind  of 
testimony,  good  ground  for  new  trial. 
36/280  (3). 

Names:  Confusion  of  names  of  jurors 
or  mistakes  in  spelling  jurors'  names: 
See  catchword  Names  in  general  note 
on  juries  following  §  884. 

Overcrowding  of  court  room  should  not 
be  allowed.     97/76  (5)   (25  S.  E.  252). 

Papers  improperly  carried  out  by  jury: 
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See  catchword  Papers  in  general  note 
on  juries  following  §  884. 

Poll  jury,  denial  of  right  to:  See  catch- 
word Polling  jury  in  general  note  on 
juries  following  §  884. 

Presence  of  accused  and  counsel  when 
verdict  received  or  when  jury  re- 
charged: See  catchword  Presence, 
under  §  7. 

Record:  Ground  for  granting  new  trial 
ought,  in  general,  to  be  something  de- 
hors the  record.     19/1   (2). 

Remanding  jury,  remarks  of  court  in: 
See  catchword  Remanding  jury  in 
general  note  on  juries  following  §  884. 

Remarks  of  court  made  in  presence  of 
jury:  See  catchword  Remarks  in 
general  note  on  juries  following  §  884. 

Reopening  case  for  additional  testi- 
mony: See  catchword  Reopening 
case,  under  §§  6318,  5942,  Civil  Code. 

Sentence  excessive,  irregular,  or  illegal, 
not  ground  for  new  trial:  See  §  1096, 
catchword  Sentence. 

Separation  of  jury:  See  catchword 
Separation  in  general  note  on  juries 
following  §  884. 

Sickness,  where  prisoner  on  account  of, 
does  not  have  full  use  of  his  faculties, 
and  is  forced  to  trial,  new  trial  should 
be  granted.  40/530  (4).  Sickness  of 
accused,  rendering  him  unfit  for  trial, 
not  ground  for  new  trial,  no  unfitness 
having  been  brought  to  court's  atten- 
tion, accused  having  made  no  motion 
for  continuance  and  having  had  as- 
sistance of  counsel.  91/87  (16  S.  E. 
311).     See  Counsel,  Witness. 

Solicitor-general,  appearance  of,  as  such 
and  as  prosecutor  before  grand  jury, 
not,  after  conviction,  cause  for  new 
trial,  no  exception  having  been  previ- 
ously taken;  in  such  case  a  solicitor 
general  pro  tern,  should  have  been  ap- 
pointed.    97/452   (1)    (25  S.  E.  341). 

Supreme  court  decisions,  reading  of,  by 
counsel  to  jury:  See  catchword  Su- 
preme court,  under  §  6261,  Civil  Code. 

Surprise  by  testimony  which  might  have 
been  disproved  if  anticipated,  ground 
for  continuance,  not  for  new  trial.  7 
App.  603  (67  S.  E.  696).  Where  party 
goes  to  trial  on  statement  of  witness 
that  he  will  testify  to  given  state  of 
facts,  to  which  another  witness  would 
testify  if  he  were  present,  and  during 
trial  witness  communicates  to  party 
that  he  will  not  testify  as  promised, 
and   no   motion    for   postponement   is 


made,  new  trial  not  granted  on  ground 
of  surprise.     124/438  (52  S.  E.  747). 

Suspension  of  trial  to  receive  present- 
ments of  grand  jury,  no  ground  foi 
new  trial,  when  not  shown  to  be 
prejudicial  to  rights  of*  accused. 
117/254  (1)  (43  S.  E.  853);  116/850 
(43  S.  E.  253). 

Two  verdicts  returned  upon  trial  of  sep- 
arate cases  against  same  defendant 
cannot  be  excepted  to  in  same  motion 
for  new  trial.     101/572  (28  S.  E.  980). 

Venue,  refusal  to  allow  change  of,  not 
ground  for  new  trial:  See  §  1096, 
catchword  Venue. 

Verdict:  Defects  in  form  of  verdicts 
and  returning  of  sealed  verdicts:  See 
catchword  Verdict  in  general  note  on 
juries  following  §  884.  Receiving  ver- 
dict on  Sunday:  See  catchword  Re- 
ceiving verdict  in  general  note  on 
juries  following  §  884.  Reaching  ver- 
dict by  compromise  or  chance:  See 
general  note  on  juries  following 
§  884,  catchwords  Averaging  dam- 
ages, Chance,  Compromise. 

Witness  taken  suddenly  ill  during  trial 
and  thus  prevented  from  testifying 
not  ground  for  a  new  trial,  where  no 
motion  made  to  postpone  or  continue. 
7  App.  13  (3)  (66  S.  E.  152).  Omis- 
sion to  swear  witness  no  ground  for 
new  trial  where  no  objection  made. 
122/568  (1)  (50  S.  E.  361);  81/480  (8 
S.  E.  187);  123/614  (2)  (51  S.  E.  594). 
Omission  of  State  to  introduce  wit- 
ness no  ground  for  new  trial,  though 
he  was  only  eye-witness  to  homicide 
and  solicitor  stated  his  intention  to 
introduce  an  eye-witness.  131/772  (2) 
(63  S.  E.  339).  Accused  not  entitled 
to  new  trial  on  ground  that  he  was 
entrapped  and  deceived  by  State's 
principal  witnesses.  135/310  (2)  (69 
S.  E.  536).  Remarks  of  judge  to  wit- 
ness, here  not  require  new  trial.  11 
App.  410  (75  S.  E.  443).  lhat  court 
failed  to  reprimand  witness  or  to  cau- 
tion jury  against  irrelevant  statement 
voluntarily  offered  by  witness,  held 
not  ground  for  new  trial  here.  135/684 
(1)  (70  S.  E.  245).  Where  female 
witness  is  hesitant  to  testify  concern- 
ing matter  of  delicacy  which  is  rele- 
vant, not  error  for  court  to  admonish 
her  to  answer,  however  unpleasant  it 
may  be.  138/136  (74  S.  E.  1001).  See 
Absence,  Surprise. 
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ARTICLE  2. 

The  Motion  and  Proceedings  Thereon. 

§  1090.  (§  1063.)  Application  to  be  made  during  term.  All  applica- 
tions for  a  new  trial,  except  in  extraordinary  cases,  must  be  made  during 
the  term  at # which  the  trial  was  had;  and,  when  the  term  continues  longer 
than  thirty  days,  the  application  shall  be  filed  within  thirty  days  from  the 
trial,  together  with  a  brief  of  evidence,  as  provided  by  law,  subject  to  the 
approval  of  the  judge,  subject  to  the  right  of  amendment  allowed  by  law  in 
applications  for  a  new  trial;  but  all  applications  in  this  section  provided  for 
may  be  heard,  determined,  and  returned  in  vacation. 

Acts   1889,  p.   83. 


See  §§  6089,  6090,  Civil  Code,  and 
notes. 

Affidavits  introduced  on  hearing  of  mo- 
tion purporting  to  contain  newly-dis- 
covered evidence,  which  is  not  re- 
ferred to  in  motion,  not  considered  by 
Supreme  Court.  124/423  (12)  (52  S. 
E.  910).  Error  to  consider  affidavit 
favorable  to  State,  after  hearing 
closed  and  before  judgment,  no  previ- 
ous notice  of  such  affidavit  having 
been  given  to  defendant  or  his  coun- 
sel. 138/267  (2)  (75  S.  E.  357).  Af- 
fidavits not  part  of  record,  not  con- 
sidered by  Court  of  Appeals.  6  App. 
797  (65  S.  E.  816).  See  Parol  evi- 
dence. See  catchword  Affidavits,  un- 
der §  1098. 

Amendment  to  motion,  discretion  of 
judge  in  refusing  to  allow  further 
time  for,  not  interfered  with  unless 
manifestly  abused.  9  App.  226  (70  S. 
E.  965).  Refusal  to  allow  amendment 
having  no  merit,  not  work  reversal. 
125/30  (1)  (53  S.  E.  807).  Express 
approval  of  grounds  of  amendment  to 
motion  for  new  trial  affords  presump- 
tion that  amendment  was  allowed. 
119/564  (46  S.  E.  846).  Amendment 
simply  with  entry  on  it  that  it  was 
"allowed"  by  judge  is  not  sufficiently 
verified.  116/515  (42  S.  E.  772),  834 
(43  S.  E.  255) ;  120/488  (48  S.  E.  149) ; 
121/162  (48  S.  E.  904);  125/270  (l)  (54 
S.  E.  171);  9  App.  235  (70  S.  E.  968), 
298  (2)  (70  S.  E.  1126);  113/701  (1) 
(39  S.  E.  301);  7  App.  810  (l)  (68  S. 
E.  333).  Grounds  of  error  set  out  in 
amendment  of  motion,  not  having 
been  approved  or  verified,  not  con- 
sidered by   reviewing  court.     2  App. 


629  (1)  (58  S.  E.  1071);  10  App.  835 
(2)  (74  S.  E.  444);  11  App.  257  (74  S. 
E.  1101),  259  (1)  (74  S.  E.  1102). 
"Allowed,  certified  and  ordered  filed," 
sufficient  verification  of  amendment 
for  motion  for  new  trial.  118/762  (1) 
(45  S.  E.  619). 

Appeal  for  leniency  not  forfeit  right  to 
move  for  new  trial.     64/439  (5). 

Approval:  Ground  of  motion  not  ap- 
proved by  judge  will  not  be  consid- 
ered by  Supreme  Court.  122/169  (2) 
(50  S.  E.  53);  114/6  (3)  (39  S.  E.  877); 
111/176  (2)  (36  S.  E.  633);  120/488 
(48  S.  E.  149);  138/818  (9)  (76  S.  E. 
379);  137/523  (3)  (73  S.  E.  826); 
109/280  (1)  (34  S.  E.  583).  Grounds 
of  motion  must  be  approved  dis- 
tinctly by  trial  judge;  approval  may 
be  entered  on  motion,  or  grounds  of 
motion  may  be  verified  in  bill  of  ex- 
ceptions. 4  App.  337  (2)  (61  S.  E. 
514).  Ground  of  motion  based  upon 
newly-discovered  evidence  need  not 
be  formally  approved  in  sense  that 
recitals  of  fact  in  affidavits  offered  in 
support  of  ground  are  verified  as  true. 
Reviewing  court  will  pass  on  ground 
if  it  was  presented  to  and  considered 
by  trial  judge  and  affidavits  were  like- 
wise considered  by  judge.  11  App. 
418  (1)  (75  S.  E.  446).  Better  prac- 
tice to  have  grounds  of  motion  cor- 
rect in  themselves  before  granting 
rule  nisi,  and  not  to  refer  to  entire 
charge  to  qualify  them.  65/332  (2-a). 
Recital  in  bill  of  exceptions  that 
judge  refused  to  consider  or  to  ap- 
prove certain  grounds  of  amendment 
to  motion,  presents  nothing  for  con- 
sideration.    12  App.  710  (1)  (78  S.  E. 
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204).  Brief  must  have  been  approved 
by  judge,  though  agreed  on  by  coun- 
sel, and  approval  must  affirmatively 
appear  from  bill  or  record.  56/530. 
Special  ground  of  motion,  disap- 
proved by  judge,  not  considered.  12 
App.  667  (3)  (78  S.  E.  134).  Note  to 
ground,  substantially  denying  cor- 
rectness, such  ground  not  considered. 
126/112  (13)  (54  S.  E.  820).  Though 
court  does  not  approve  grounds  of 
motion  this  defect  is  cured  by  recital 
in  bill  of  exceptions  that  the  state- 
ments of  fact  contained  in  them  are 
true.  8  App.  421  (1)  (69  S.  E.  313). 
Grounds  of  error  alleged  in  motion 
must  be  identified  by  judge  as  true; 
usual  certificate  to  bill  of  exceptions 
not  sufficient.  46/159  (1)  and  cit.  If 
grounds  of  motion  not  correct,  coun- 
sel should  be  required  to  make  them 
so  before  they  are  verified.  77/774 
(2).  Judge  can  correct  errors  in 
stenographic  report  of  his  charge, 
after  it  has  been  filed  as  part  of  rec- 
ord under  his  approval.  1  App.  772 
(2)  (58  S.  E.  262).  Judge  should  not 
peremptorily  strike  ground  complain- 
ing of  language  used  by  him,  because 
incorrectly  quoted,  but  should  give 
counsel  opportunity  to  correct  it.  9 
App.  166  (3)  (70  S.  E.  893).  If  cer- 
tificate of  approval  states  facts  in  con- 
flict with  statements  in  motion  or 
leaves  uncertainty  as  to  occurrence 
of  facts  stated  therein,  assignment  of 
error  not  considered.  117/466  (1) 
(43  S.  E.  715);  see  123/739  (1)  (51  S. 
E.  764).  Approval  of  ground  of  mo- 
tion extends  no  further  than  to  verify 
statements  contained  therein  as  writ- 
ten. 4  App.  337  (2-a)  (61  S.  E.  514). 
Approval  by  judge  not  necessary 
where  only  general  grounds  urged  in 
motion.  120/196  (47  S.  E.  573). 
Where  trial  judge  refuses  to  verify 
recital  of  fact  of  relationship  of  one 
of  jurors  convicting  defendant  to  the 
prosecutor,  in  motion  for  new  trial, 
ground  of  motion  will  not  be  consid- 
ered on  appeal.  10  App.  70  (1)  (72 
S.  E.  516).  See  Amendment,  Brief  of 
evidence. 
Brief  of  evidence  not  approved  by  trial 
judge  not  considered  by  reviewing 
court,  and  motion  for  new  trial  may 
be  dismissed  as  incomplete  though 
what  purports  to  be  brief  has  been 


filed,  unless,  either  before  or  after 
such  filing,  it  be  verified  by  approval 
of  judge.  8  App.  711  (1)  (70  S.  E. 
148).  Approval  of  brief  of  evidence 
must  affirmatively  appear,  even 
though  counsel  agree  in  Supreme 
Court  that  it  is  a  correct  brief. 
119/395  (3)  (46  S.  E.  897).  Approval 
of  brief  of  evidence  not  dispensed 
with  by  agreement  of  counsel  as  to 
its  correctness.  6  App.  339  (64  S. 
E.  1105);  123/504  (51  S.  E.  504). 
Brief  of  evidence  filed  after  30  days 
allowed  in  order,  motion  dismissed, 
though  stenographer  failed  to  furnish 
evidence.  91/13  (16  S.  E.  101).  Brief 
of  evidence  not  approved,  judgment 
refusing  new  trial  affirmed.  4  App. 
218  (60  S.  E.  1068).  Proper  practice 
is  to  dismiss  motion,  where  no  brief 
filed  or  no  extension  of  time  re- 
quested. But  where  motion  is  over- 
ruled, and  error  assigned  on  that 
alone,  judgment  affirmed.  131/770  (63 
S.  E.  289).  Duty  of  judge  to  revise 
and  correct  brief.  18/534  (2).  After 
judge  has  approved  brief  and  signed 
bill  of  exceptions,  he  cannot  by  cer- 
tificate alter  brief  of  evidence  as  ap- 
proved. 64/697  (2).  Where  judge  re- 
fused to  approve  brief  because  sten- 
ographic report  of  evidence  was  not 
briefed  as  required  by  law  and  certain 
documentary  evidence  was  neither 
copied  nor  briefed  therein,  dismissal 
of  motion  not  reversed,  unless  it  be 
made  to  appear  that  evidence  was 
briefed  as  required  by  law  and  that 
omitted  evidence  was  immaterial. 
The  omitted  evidence  not  being  in 
record  or  bill  of  exceptions,  it  can- 
not be  determined  whether  it  was 
material.  Where  bona  fide  effort 
made  to  brief  evidence  in  compliance 
with  law,  but  brief  imperfect,  motion 
not  dismissed;  reasonable  opportunity 
for  correction  should  be  allowed. 
127/347  (56  S.  E.  464).  Failure  of 
counsel  to  agree  to  brief  not  au- 
thorize court  to  dismiss  motion  be- 
cause of  his  general  impression  that 
the  brief  submitted  is  not  correct;  he 
should  state  in  what  particulars  brief 
is  incorrect  and  give  counsel  for 
movant  opportunity  to  make  correc- 
tions. 8  App.  394.  (1)  (69  S.  E.  34). 
In  making  up  brief,  judge  not  com- 
pelled to  hear  evidence  of  others  as 
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to  what  was  testified,  when  he  dis- 
tinctly remembers.  86/427  (3)  (12  S. 
E.  650).  Where  brief  not  filed  at 
time  fixed,  and  motion  dismissed  but 
reinstated  upon  condition  that  coun- 
sel for  movant  file  brief  by  designated 
time,  counsel's  failure  then  to  file 
brief  and  his  consent  to  dismissal  of 
motion  prevented  reinstatement  of 
motion  by  filing  brief  after  several 
terms  of  court  had  intervened.  8 
App.  218,  219  (68  S.  E.  864).  For  fail- 
ure to  file  brief  either  at  term  when 
motion  made  or  within  time  fixed  by 
consent  order,  motion  will  be  dis- 
missed. 74/811.  Order  allowing  cer- 
tain time  to  file  brief  of  evidence,  mo- 
tion dismissed  at  hearing  if  brief  not 
filed  within  that  time.  104/536  (1) 
(30  S.  E.  796);  11  App.  368  (75  S.  E. 
360).  Where  order  set  day  in  vaca- 
tion for  hearing  allowing  reasonable 
time  to  present  brief,  and  on  that  date 
brief  had  not  been  prepared,  discre- 
tion of  judge  in  refusing  to  grant 
further  continuance  and  in  dismissing 
motion,  not  interfered  with.  1  App. 
518  (57  S.  E.  1021).  Continuance  by 
order  from  time  to  time  retained  ju- 
risdiction, where  first  day  set  by  or- 
der in  term,  and  motion  could  be 
dismissed  on  last  day  for  want  of  ap- 
proved brief  of  evidence.  Where 
hearing  continued  three  times  on  ac- 
count of  stenographer's  failure  to 
transcribe  notes  not  error  to  dismiss 
on  last  day  for  want  of  brief  of  evi- 
dence. 122/728  (1,  2)  (50  S.  E.  936). 
Order  giving  until  hearing  to  file 
brief,  order  for  continuance  to  next 
term  preserving  right  until  hearing, 
error  to  refuse  to  approve  brief  filed 
before  that  time,  on  ground  that  it 
was  not  filed  in  thirty  days  from  ad- 
journment of  term  at  which  verdict 
found.  95/567  (20  S.  E.  211)  and  cit. 
Where  order  extended  time  for  filing 
brief  until  hearing,  and  it  was  filed 
within  that  time,  error  to  dismiss  mo- 
tion because  brief  not  approved. 
96/433  (23  S.  E.  422).  Where  motion 
for  new  trial  made  on  day  of  trial, 
and  motion  set  for  hearing  within 
thirty  days  and  before  end  of  term, 
accused  bad  until  actual  hearing  to 
file  brief  of  evidence.  120/305  (47  S. 
E.  907).  Where  time  for  filing  brief 
extended  until  final  hearing,  no  brief 


filed  at  hearing  and  no  excuse  shown, 
motion  properly  dismissed;  filing 
brief  after  hearing  begun  and  after 
court  had  orally  announced  judgment 
dismissing  motion,  nugatory.  8  App. 
711  (70  S.  E.  148).  Order  setting  day 
in  vacation  for  presentation  of  brief 
and  later  day  in  vacation  for  hearing, 
judge  on  former  day  cannot  extend 
time  for  presentation  of  brief.  9  App. 
575  (71  S.  E.  877).  If  brief  presented 
in  time,  fact  that  it  was  not  lodged 
in  clerk's  office  for  filing  as  required 
by  order,  would  not  cause  dismissal 
of  motion,  but  if  brief  not  presented 
in  time  named,  motion  dismissed.  9 
App.  623  (71  S.  E.  1006).  Though 
judge  had  approved  brief,  where  at 
hearing  amendment  to  motion  was 
presented,  fact  that  judge  corrected 
recitals  in  amendment  and  brief  ac- 
cording to  stenographer's  notes,  not 
require  reversal.  134/530  (1)  (68  S. 
E.  186).  Brief  of  evidence  not  ap- 
proved but  motion  heard  on  merits 
without  objection,  motion  to  dismiss 
writ  of  error  for  want  of  approval  de- 
nied. 114/90  (1)  (39  S.  E.  909).  Mat- 
ter which  has  been  stricken  before 
brief  filed  not  considered  by  Supreme 
Court  120/843  (1)  (48  S.  E.  305). 
Form  and  contents  of  legal  brief  of 
evidence:  See  §  1094  and  notes.  See 
also  notes  to  §§  6089,  6090,  Civil  Code. 

Continuance:  Motion  twice  continued 
for  absence  of  papers,  dismissed  at 
third  hearing,  no  sufficient  cause  for 
non-production  of  such  papers  being 
shown;  judgment  of  dismissal  af- 
firmed, with  direction  that  trial  judge 
might  reinstate  motion,  inasmuch  as 
case  involved  life  imprisonment. 
95/569  (22  S.  E.  281) ;  s.  c,  97/349  (23 
S.  E.  833).  See  Brief  of  evidence,  Va- 
cation. 

Counsel  other  than  those  who  tried 
case  may  be  employed  to  make  motion 
for  new  trial,  if  defendant  so  desires. 
64/439  (3). 

Decision  on  motion  heard  in  term,  with- 
held without  order.     65/708. 

Extraordinary  motion  for  new  trial 
must  be  made  during  term;  such  mo- 
tion filed  in  vacation  is  a  nullity. 
115/17  (41  S.  E.  261);  126/578  (l)  (55 
S.  E.  501).  Where  motion  filed  after 
adjournment   of    term    upon    alleged 
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extraordinary     grounds,     and     judge 

certified    to    recitals,    ordered    motion 

and  brief  filed,  and  granted  rule  nisi, 

this  did  not  prevent  judge  at  hearing 

from    deciding   that   motion    was    not 

good   as    extraordinary    motion,    and 

dismissing    it.      97/625    (l)    (25    S.    E. 

365).     See  §  1091  and  notes. 
Order:    See  Brief  of  evidence,  Decision, 

Vacation. 
Parol  evidence  not  allowed  on  hearing 

of   motion;    questions   of   fact   should 

appear  in  motion,  and  if  affidavits  are 

needed    to    support    the    statements, 

they   should   form  part   of,   or   be  at- 
tached to  motion.     49/103  (2). 
Sentence   already    passed    on     prisoner 

will  not  prevent  his  moving  for  new 

trial  during  term  at  which  convicted. 

64/439  (2).    Sentence  ought  not  to  be 

modified  by  any  arrangement  looking 

to  abandonment  of  right  to  move  for 

new  trial,  and  if  so  modified,  defend- 
ant   not    estopped    to    make    motion. 

Id.,  439  (4).     Fact  that  motion  made 

before  sentence  not  work  dismissal  of 

writ    of    error    where    bill    of    excep- 
tions sued  out  after  sentence.    113/749 

(1)  (39  S.  E.  318). 
Service  ordered  five  days  prior  to  hear- 
ing,  hearing   subsequently   postponed, 

service  five  days  prior  to  second  date 

set  for  hearing,  sufficient.    4  App.  850 

(62  S.  E.  540).    See  §  1092  and  notes. 
Special   term,   motion   for   new   trial   in 

case  tried  at,  not  entertained  if  filed 

after     special     term     had     adjourned. 

134/261    (67   S.    E.    805). 
Term:    See  Sentence,  Special  term,  Va- 
cation, Verdict. 
Vacation,  motion  for  a  new  trial  made 

in,     nothing    relating    thereto    having 

been  done  in  term,  is  a  mere  nullity. 

116/535   (42   S.   E.   758);   116/537 

(42  S.    E.  758).   See  126/578  (1)  (55 

S.   E.  501).     Where  term  order  fixes 

day  in  vacation  for  hearing,  that  day 

is    a    continuation    of    term  at  which 

order    entered.      On    that    day    court 

may      hear      motion,     or       continue 

it     to     any     other     day     by     express 

order.     If  not  heard  or  reset,  motion 

goes   over  to   next   term,   unless   dis- 

§  1090  (a).  Objections  must  be  raised  before  trial  judge.  [Where 
the  judge  has  finally  passed  on  the  merits  of  a  motion  for  a  new  trial  and 
the  parties  have  raised  no  question  as  to  the  sufficiency  of  the  approval  of 


posed  of  under  sections  4852,  4853  of 
Civil  Code.  Where  these  sections  not 
complied  with,  and  there  was  term 
order,  it  was  error  for  judge,  before 
day  set  for  hearing,  to  reset  hearing 
for  earlier  day  in  vacation,  and  on 
that  day,  movant  not  appearing,  dis- 
miss motion  for  want  of  prosecution. 
12  App.  573  (77  S.  E.  879).  Notice  not 
necessary  to  hearing  at  next  term 
where  motion,  set  for  vacation,  was 
not  heard.  116/599  (42  S.  E.  1001). 
Where  by  order  motion  was  to  be 
heard  at  adjourned  term,  and,  if  not 
heard  at  that  time,  then  to  be  heard  at 
time  and  place  to  be  fixed  by  judge 
on  giving  five  days  notice,  and  ad- 
journed term  was  not  held  and  no 
subsequent  time  fixed,  error  at  next 
regular  term  to  dismiss  motion  be- 
cause "not  heard  sooner."  94/719  (19 
S.  E.  898).  Where  order  sets  day  in 
vacation  for  hearing,  judge  cannot, 
without  movant's  consent,  hear  mo- 
tion on  day  previous  to  that  fixed  by 
order.  104/536  (2)  (30  S.  E.  796). 
Where  judge  of  another  circuit  tried 
case  and  passed  order  for  hearing  of 
motion  for  new  trial  at  judge's  resi- 
dence, and  hearing  was  postponed  by 
consent,  and  on  last  day  there  was  no 
appearance  for  movant,  judge  had  ju- 
risdiction of  motion  at  place  desig- 
nated, and  not  error  to'  dismiss  it  for 
want  of  prosecution.  105/489  (30  S. 
E.  731).  Where  certiorari  is  continued 
to  certain  date,  court,  on  that  day, 
though  in  vacation,  could  -grant  fur- 
ther continuance  without  written  or- 
der. Rule  may  be  different,  where 
hearing  is  by  virtue  of  term  order 
under  this  section.  122/593  (2)  (50  S. 
E.  371).  See  Brief  of  evidence.  See 
§  6090,  Civil  Code,  and  notes. 
Verdict  read  by  foreman,  refusal  of 
judge  to  receive  it,  not  prevent  filing 
of  motion  for  new  trial,  and  after 
Court  of  Appeals  had  decided  that 
such  verdict  was  valid,  it  is  too  late  to 
file  motion  for  new  trial  if  statutory 
period  has  elapsed.  12  App.  688  (78 
S.  E.  142). 
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the  grounds  of  such  motion  or  of  the  approval  of  the  brief  of  evidence,  or  of 
the  filing  of  such  motion  or  brief,  or  of  the  jurisdiction  of  the  judge  to 
entertain  the  motion  at  the  time  he  did,  if  the  parties  acquiesced  in  his  en- 
tertaining it  at  that  time,  no  question  as  to  these  matters  shall  be  entertained 
by  the  reviewing  courts  unless  first  raised  and  insisted  on  before  the  trial 
judge.] 
Acts  1911,  p.  149. 

§  1091.  (§  1064.)  Motion  made  after  adjournment  of  court.  In  case 
of  a  motion  for  a  new  trial  made  after  the  adjournment  of  the  court,  some 
good  reason  must  be  shown  why  the  motion  was  not  made  during  the  term, 
which  shall  be  judged  of  by  the  court.  In  all  such  cases,  twenty  days  notice 
shall  be  given  to  the  opposite  party.  And  whenever  a  motion  for  a  new  trial 
shall  have  been  made  at  the  term  of  trial  in  any  criminal  case,  and  overruled, 
or  when  a  motion  for  a  new  trial  has  not  been  made  at  such  term,  in  either 
event  no  motion  for  a  new  trial  from  the  same  verdict  shall  ever  be  made  or 
received,  unless  the  same  be  an  extraordinary  motion  or  case,  such  as  is  pro- 
vided for  in  section  1090  of  this  Code,  and  there  shall  be  but  one  such  ex- 
traordinary motion  ever  made  or  allowed. 

Acts  1873,  p.  47. 


See  §  6092,  Civil  Code,  and  notes. 

Certifying  grounds  as  true,  ordering 
brief  filed,  and  granting  rule  nisi,  not 
prevent  dismissal  because  motion  not 
good  as  extraordinary  motion.  97/625 
(1)    (25  S.   E.  365). 

Counsel  appointed  by  court  presumed  to 
have  done  his  duty.  Mere  fact  that 
such  counsel  also  defended  another 
jointly  indicted  and  tried  with  ac- 
cused, and  failed  to  move  for  new 
trial  was  no  ground  for  extraordinary 
motion,  it  not  appearing  that  counsel 
was  prevented  from  making  motion 
or  filing  bill  of  exceptions.  97/625  (3) 
(25  S.  E.  365).  Abandonment  of  case 
by  counsel,  without  notice  to  prisoner, 
before  end  of  term,  held,  under  facts 
of  this  case,  not  to  justify  extraordi- 
nary motion.     78/801  (3  S.  E.  628). 

Discretion  of  court,  whether  extraordi- 
nary motion  for  new  trial  should  be 
granted  rests  largely  in.  129/589  (4) 
(59  S.  E.  288). 

Disqualification  of  juror  by  kinship  to 
prosecutor  is  ground  for  extraordi- 
nary motion  for  new  trial;  diligence 
of  accused  in  discovering,  must  ap- 
pear. 2  App.  574,  581  (59  S.  E.  311). 
Where  judge  is  disqualified,  rule  nisi 
on  extraordinary  motion  for  new  trial 

t  may  be  granted  by  anotuer  judge  and 


heard  by  still  another.  102/619  (29  S. 
E.  470). 

Extraordinary  motions  or  cases  contem- 
plated by  statute  are  such  as  do  not 
ordinarily  occur  in  human  affairs,  as 
when  man  convicted  of  murder  and  it 
afterwards  appears  that  supposed  vic- 
tim is  still  alive,  or  where  one  con- 
victed on  testimony  of  one  subse- 
quently found  guilty  of  perjury,  or 
where  there  has  been  some  providen- 
tial catfse,  and  cases  of  like  character. 
65/57   (2);  119/379   (2)    (46  S.   E.  433). 

Fear  deterring  accused  from  furnishing 
counsel  with  necessary  information, 
no  ground  for  extraordinary  motion, 
where  time  between  verdict  and  final 
order  on  ordinary  motion  sufficient 
for  fear  to  abate.  119/379  (4)  (46  S. 
E.  433). 

Judge:    See  Disqualification. 

Juror,  threat  by,  prior  to  trial,  to  hang 
accused,  discovered  after  first  motion 
overruled  and  judgment  affirmed,  held 
to  require  new  trial  on  extraordinary 
motion.  73/72  (3).  See  Disqualifi- 
cation. 

Mandamus  not  lie  to  compel  judge  to 
certify  bill  of  exceptions  to  refusal 
of  extraordinary  motion  without 
merit.     119/379   (6)    (46  S.  E.  433). 

Murder,   after   conviction   of,    supposed 
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deceased  found  to  be  alive,  extraordi- 
nary motion  proper.  119/379  (2)  (46 
S.   £.  433). 

New  evidence  merely  cumulative  or  im- 
peaching or  which  establishes  nervous 
disease  or  bodily  eccentricity  known 
to  accused  at  time  of  trial,  not  ground 
for  extraordinary  motion.  119/379 
(3)  (46  S.  E.  433).  New  evidence 
merely  cumulative  not  ground  for  ex- 
traordinary motion.  66/753.  Newly 
discovered  testimony  tending  merely 
to  impeach  witnesses  who  testified  on 
trial  not  made  basis  of  extraordinary 
motion.  81/715  (8  S.  E.  432).  Refusal 
of  extraordinary  motion  not  reversed 
where  new  evidence  would  not  prob- 
ably produce  different  result.  138/412 
(75  S.  E.  251).  Judge  not  compelled 
to  entertain  extraordinary  motion, 
based  on  newly-discovered  evidence 
when  evidence  could  not  be  legally  ad- 
mitted if  new  trial  granted.  102/368 
(1)  (30  S.  E.  903).  Newly-discovered 
evidence  being  that  of  persons  who 
participated  in  offense,  but  who  swore 
that  defendant  did  not,  and  no  suffi- 
cient reason  shown  why  they  did  not 
testify  on  trial,  not  error  to  refuse 
new  trial.  86/331  (12  S.  E.  640).  See 
§  1088  and  notes. 

Perjury,  witness  on  whose  testimony^ 
conviction  had,  subsequently  found 
guilty      of,       extraordinary      motion 


proper.     119/379  (2)  (46  S.  E.  433). 

Rule  nisi  may  be  refused  by  judge  when 
extraordinary  motion  is  without  merit. 
119/379   (5)    (46  S.  E.  433). 

Result  probably  different,  if  new  trial 
granted,  must  be  shown.  129/589  (1) 
(59  S.  E.  288).  Such  extraordinary 
state  of  facts  as  would  probably  pro- 
duce different  result  must  exist  to 
authorize  second  motion  for  a  new 
trial.     49/221  (1).     See  New  evidence. 

Term,  court  has  no  jurisdiction  to  .en- 
tertain motion  for  new  trial  not  filed 
in,  though  based  on  extraordinary 
grounds.  115/17  (41  S.  E.  261).  Ex- 
traordinary motion  made  in  vacation 
is  a  nullity.    126/578  (1)  (55  S.  E.  501). 

Writ  of  error  resulting  in  affirmance  of 
judgment  denying  new  trial,  second 
motion  will  be  closely  scrutinized. 
73/72  (1,  2).  Second  bill  of  exceptions 
after  refusal  of  new  trial  affirmed,  not 
allowed  except  in  extraordinary  cases. 
119/379  (1)  (46  S.  E.  433).  Whether 
or  not  alleged  extraordinary  grounds 
are  sufficient,  if  judge  takes  cogni- 
zance thereof  and  refuses  to  dismiss 
for  insufficiency  of  grounds,  and  aft- 
erwards overrules  motion  on  merits, 
Supreme  Court  will  treat  motion  as 
though  made  originally  in  due  time, 
and  will  review  question  of  law  made 
on  trial  and  presented  by  record. 
98/73  (1)   (26  S.  E.  64). 


§  1092.  (§  1065.)  Rule  nisi  must  be  served.  In  all  applications  for  a 
new  trial  the  opposite  party  shall  be  served  with  a  copy  of  the  rule  nisi,  un- 
less such  copy  is  waived. 


See  §  6080,  Civil  Code,  and  notes. 
Postponement:  Where  rule  nisi  set 
hearing  for  fixed  date  and  directed 
service  to  be  made  "five  days  before 
hearing,"  and  on  date  fixed,  judge 
granted  order  postponing  hearing, 
making  no  other  order  as  to  service, 
service  five  days  before  date  fixed  in 


last  order  was  sufficient.  4  App.  850 
(62  S.  E.  540). 
State  is  proper  respondent;  fact  that 
rule  nisi  calls  on  State  of  Georgia  to 
show  cause,  instead  of  calling  upon 
solicitor  general,  is  no  ground  for  dis- 
missing motion.  94/719  (2)  (19  S.  E. 
820). 


§  1093.  (§  1066.)  Supersedeas.  The  rule  nisi  for  a  new  trial  shall  not 
operate  as  a  supersedeas  unless  so  ordered  by  the  court.  When  requested  to 
do  so  by  the  defendant  or  his  counsel,  the  judge  trying  the  case  shall  grant 
an  order  superseding  the  sentence  until  the  motion  for  a  new  trial  is  heard 
and  decided. 

Acts  1899,  p.  77. 

§  1104.  §  6081,  C.  C 
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§  1094.  (§  1067.)  What  brief  of  evidence  shall  contain.  The  brief 
of  evidence  required  in  motions  for  new  trial  shall  be  a  condensed  and  suc- 
cinct brief  of  the  material  portions  of  the  oral  testimony,  including  the  sub- 
stance of  all  material  portions  of  all  documentary  evidence.  In  all  cases  in 
which  the  testimony  has  been  stenographically  reported,  it  may  be  reduced  to 
narrative  form,  or  the  stenographic  report  may  be  used  in  whole  or  in  part 
in  making  up  the  brief,  but  immaterial  questions  and  answers  and  parts 
thereof  stricken;  the  intention  being  in  every  case,  as  far  as  possible,  to 
shorten  the  brief,  and  to  include  therein  only  material  portions  of  the  evi- 
dence. 

Acts   1889,   pp.   119,   120. 


See  notes  to  §  1090. 

See  §  6093,  Civil  Code,  and  notes. 

Agreement  of  counsel  cannot  avail  to 
bring  to  attention  of  Supreme  Court, 
stenographer's  report  not  briefed  and 
not  approved.     123/504  (51  S.  E.  504). 

Conversations  taking  place  before  court 
on  question  of  admitting  evidence 
form  no  part  of  brief  of  evidence. 
77/470  (2-a). 

Dialogue  fully  set  out,  material  being 
blended  with  immaterial,  brief  insuffi- 
cient.    91/5  (16  S.  E.  99). 

Stenographer's  report  interspersed  with 
objections  to  testimony,  statements 
and  arguments  of  counsel,  colloquies 
between  court  and  counsel,  and  be- 
tween counsel,  not  sufficient  brief.  3 
App.  663  (60  S.  E.  329).  Supreme 
Court  not  pass  on  assignments  of  er- 
ror requiring  consideration  of  evi- 
dence, when  what  purports  to  be  brief 
of  evidence  is  full  report  of  examina- 
tion of  witnesses,  embracing  to  sub- 
stantial extent  needless  and  irrelevant 
matter.  111/653  (36  S.  E.  872).  Full 
stenographic  report  filed  as  brief,  pre- 
sumed that  verdict  right.  92/451  (4) 
(17  S.  E.  262);  86/773  (13  S.  E.  107); 
89/422  (15  S.  E.  495).  Transcript  of 
stenographer's  notes,  consisting  of 
questions  and  answers,  and  not  ap- 
proved, not  considered  as  brief  of  evi- 
dence. 123/504  (1)  (51  S.  E.  504).  See 
Writ  of  error. 

Writ  of  error,  motion  to  dismiss  on 
ground  that   evidence   not  briefed   as 


required  by  law,  is  not  proper  practice. 
116/555  (42  S.  E.  774).  Where  there 
is  no  legal  brief  but  a  document  con- 
taining the  evidence  unabridged  is 
filed  and  approved,  motion  for  new 
trial  does  not  stand  in  appellate  court 
on  same  footing  as  if  no  brief  at  all 
filed.  Court  will  not  look  to  such 
document  to  decide  questions  in  mo- 
tion, but  will  decide  questions  not  de- 
pending upon  consideration  of  evi- 
dence. 138/139  (75  S.  E.  254);  11  App. 
208  (7)  (75  S.  E.  258).  Assumed  by 
Supreme  Court  that  evidence  sufficient 
to  warrant  verdict,  where  it  is  not 
briefed  as  required  by  law.  90/102 
(2)  (15  S.  E.  813);  91/5  (16  S.  E.  99). 
There  having  been  an  utter  disregard 
of  the  requirement  as  to  making  brief 
of  evidence,  assignment  of  error  that 
verdict  was  contrary  to  law  and  evi- 
dence cannot  be  considered.  125/49 
(2)  (53  S.  E.  583).  There  being  no 
legal  brief,  and  alleged  errors  depend- 
ing upon  evidence,  judgment  affirmed. 
7  App.  841  (68  S.  E.  334).  Brief  here 
contained  some  superfluous  matter, 
such  as  objections,  rulings  on  testi- 
mony, and  colloquies  betv/ecn  court 
and  counsel.  Where  there  is  bona 
fide  effort  to  brief  evidence,  ap- 
pellate court  will  not  refuse  to  con- 
sider it,  unless  violation  of  statute  re- 
quiring brief  is  of  flagrant  character. 
12  App.  201  (76  S.  E.  1072).  See 
Stenographer's  report. 
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ARTICLE  3. 

The  Supreme  Court. 

§  1095.  (§  1068.)  Powers  enumerated.  The  Supreme  Court  has  au- 
thority : 

1.  To  exercise  appellate  jurisdiction,  and  that  only,  and  in  no  case  to  hear 
facts  or  examine  witnesses. 

§  6103  (l),  C.  C. 

2.  To  hear  and  determine  all  causes,  civil  and  criminal,  that  may  come  be- 
fore it;  and  to  grant  judgments  of  affirmance  or  reversal,  or  any  other  order, 
direction,  or  decree  required  therein;  and,  if  necessary,  to  make  a  final  dis- 
position of  the  cause.  It  shall  be  within  its  power  to  award  such  order  and 
direction  to  the  cause  in  the  court  below  as  may  be  consistent  with  the  law 
and  justice  of  the  case. 


See  §§  6103  (2)  and  6205,  Civil  Code, 
and  notes. 

Certiorari  from  municipal  court,  no  error 
here  in  overruling,  conviction  be- 
ing warranted;  but  it  was  error  to  en- 
ter judgment  for  amount  of  fine  im- 
posed in  mayor's  court  against  sure- 
ties on  certiorari  bond,  and  direction 
given  that  that  portion  of  judgment 
be  stricken.  122/160  (5)  (50  S.  E. 
61). 

Contempt,  direction  given  to  write  off 
excess  of  fine  for.  124/387,  393  (52  S. 
E.  446).  Direction  that  judge  refer  to 
auditor  question  as  to  ability  of  one 
attached  to  pay  over  money  which  he 
was  ordered  to  pay  to  receiver,  and 
that  judge  take  such  action,  on  au- 
ditor's report,  as  to  further  imprison- 
ment of  such  person  as  he  may  deem 
right.  89/228  (4)  (15  S.  E.  302).  Or- 
der committing  one  to  jail  for  con- 
tempt irregular  but  not  void,  direc- 
tion given  for  its  proper  emendation. 
85/171    (2)    (11   S.   E.   599). 

Court  of  Appeals,  case  sent  to,  by  mis- 
take, transmitted  therefrom  and  de- 
cided to  be  within  jurisdiction  of  Su- 
preme Court,  will  be  retained  and 
heard.  130/127  (60  S.  E.  315);  132/360 
(1)  (64  S.  E.  275);  134/74  (l)  (67  S.  E. 
427),  486   (2-a)    (68  S.   E.  79). 

Fine  by  recorder  ordered  to  be  reduced. 
87/62  (13)    (13  S.  E.  201). 

Jurisdiction:  Misdemeanor  merged  into 
felony,  city  court  had  no  jurisdiction, 
and  refusal  of  new  trial  reversed,  with 
direction  that  judge  of  city  court  com- 


mit defendant  to  abide  further  action 
of  grand  jury.  5  App.  174  (62  S.  E. 
730). 

Mandamus,  jurisdiction  to  compel  judge 
by,  to  admit  to  bail  one  convicted  of 
felony,  doubted.  Discretion  of  judge. 
126/67  (54  S.  E.  822). 

Mistrial  declared,  where  accused  absent 
when  jury  ready  to  deliver  verdict, 
though  counsel  offered  to  waive  his 
presence,  held  error;  and  it  appearing 
that  verdict  was  one  of  acquittal,  di- 
rection given  that  it  be  published  as 
agreed  on  and  accused  discharged. 
118/21,  22  (2)   (44  S.  E.  820). 

New  trial  directed  in  capital  case,  where 
court  doubtful,  though  court  is  not 
fully  convinced  that  prisoner  entitled 
to  new  trial  under  strict  rules  of  law. 
56/469;  91/362  (2)  (18  S.  E.  303).  Mo- 
tion for  new  trial  dismissed  for  want 
of  papers,  judgment  not  reversed;  but 
as  case  involves  imprisonment  of  ac- 
cused for  life,  direction  given  that 
judge  in  his  discretion  may  reinstate 
motion  and  hear  it  on  its  merits. 
95/569  (22  S.  E.  281);  S.  C,  97/349  (23 
S.    E.    833). 

Sentence  illegal,  direction  given  to  mod- 
ify it  in  accordance  with  law.  88/91 
(5)  (13  S.  E.  959).  Sentence  appar- 
ently excessive,  direction  given  that 
accused  be  re-sentenced  and  that 
judge  reduce  penalty,  if  in  his  opin- 
ion, after  further  reflection,  so  doing 
will  consist  with  ends  of  justice. 
91/705  (3)  (17  S.  E.  840).  Convic- 
tion founded  wholly  on  circumstantial 
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evidence,  direction  given  that  judge 
re-sentence  prisoner  and  that  in  so 
doing  he  exercise  discretion  vested  in 
him  by  law  in  such  cases.  53/195;  and 
see  49/12,  18,  19.  Sentence  partly  il- 
legal, direction  given  that  illegal  part 
be  stricken.  101/534  (6)  (28  S.  E. 
1005);  and  see  106/378  (2)  (32  S.  E. 
363).  Direction  given  to  correct  sen- 
tence by  omitting  illegal  exaction  of 
cost.  126/63,  66  (54  S.  E.  963).  Di- 
rection given  that  judge  may  resen- 
tence defendant.  8  App.  129,  148  (68 
S.  E.  849).  Direction  given  that  sen- 
tence for  violation  of  city  ordinance 
be  reformed.  8  App.  166  (68  S.  E. 
862).  Sentence  excessive,  direction 
given,  in  affirming  judgment,  that 
court  exercise  its  discretion  as  to 
sanctioning  certiorari  and  reviewing 
sentence  passed  in  city  court.  2  App. 
734  (59  S.  E.  24).    Direction  given  that 


trial  judge  may  reduce  punishment  im- 
posed to  misdemeanor  punishment.  7 
App.  628  (67  S.  E.  687).  In  setting 
aside  conviction  for  adultery,  where 
evidence  showed  rape  or  incest,  direc- 
tion given  that  defendant  be  held  to 
await  action  by  grand  jury.  5  App. 
841   (63   S.   E.  930). 

Substantial  merit,  case  apparently  with- 
out, and  having  been  pending  for  nine 
years,  directed  that,  on  return  of  re- 
mittitur, judge  sustain  certiorari  and 
remand  case  to  city  court  with  in- 
structions to  enter  nolle  prosequi. 
97/398  (23  S.  E.  822). 

Void  judgment  of  conviction,  motion  in 
arrest  proper  remedy  for;  but  direc- 
tion given  that  judgment  be  entered 
discharging  defendant  and  declaring 
judgment  void.  11  App.  30  (3)  (74  S. 
E.  551). 


§  1096.  (§  1069.)  When  a  writ  of  error  lies.  No  cause  shall  be  car- 
ried to  the  Supreme  Court  upon  any  bill  of  exceptions,  so  long  as  the  same  is 
pending  in  the  court  below,  unless  the  decision  or  judgment  complained  of, 
if  it  had  been  rendered  as  claimed  by  the  plaintiff  in  error,  would  have  been 
a  final  disposition  of  the  cause  or  final  as  to  some  material  party  thereto.  But 
at  any  stage  of  the  cause,  either  party  may  file  his  exception  to  any  decision, 
sentence,  or  decree  of  the  superior  court;  and  if  the  same  is  certified  and 
allowed,  it  shall  be  entered  of  record  in  the  cause;  and  should  the  case  m  its 
final  termination  be  carried  by  writ  of  error  to  the  Supreme  Court  by  either 
party,  error  may  be  assigned  upon  such  bill  of  exceptions,  and  a  reversal  and 
new  trial  may  be  allowed  thereon  when  it  is  manifest  that  such  erroneous  de- 
cision of  the  court  has  or  may  have  affected  the  final  result  of  the  case. 

§  964. 


See  §  6138,  Civil  Code,  and  notes. 

Amendment  to  general  demurrer,  judg- 
ment refusing  to  allow,  not  final. 
123/465  (51  S.  E.  385). 

Arrest  judgment,  refusal  to,  not  ground 
of  motion  for  new  trial,  but  for  direct 
exception.  64/61  (1);  81/144  (1)  (7 
S.  E.  144);  108/772  (33  S.  E.  632); 
84/258  (6)  (10  S.  E.  740).  See  Pend- 
ente lite. 

Bond,  action  of  court  in  ordering  for- 
feiture, prematurely  brought  up  here. 
118/21,  22  (44  S.  E.  820). 

Charge,    exception    to   refusal    to   write 

out,  not  made  in  motion  for  new  trial 

may   be    made    in    bill    of   exceptions, 

exceptions  pendente  lite  having  been 

6  Ga  Code— 49 


filed.     6  App.  667  (65  S.  E.  701). 

Continuance,  writ  of  error  founded  on 
granting  of,  dismissed.     25/146. 

Demand  for  trial,  order  refusing  to  al- 
low, not  final  judgment.  10  App.  212 
(73  S.  E.  33),  786  (74  S.  E.  89);  11  App. 
296   (75  S.  E.  165). 

Demurrer  to  indictment,  overruling  of, 
not  ground  for  new  trial,  but  for  di- 
rect exception.  91/164  (1)  (16  S.  E. 
976),  231,  234  (18  S.  E.  289);  92/451 
(1)  (17  S.  E.  262),  472  (17  S.  E.  845), 
480  (1)  (17  S.  E.  859);  83/166  (2)  (9 
S.  E.  610),  616  (4)  (10  S.  E.  281); 
138/818  (11)  (76  S.  E.  369);  10  App. 
835  (1)  (74  S.  E.  444);  12  App.  533  (1) 
(77  S.  E.  830);  108/772   (1)    (33  S.   E. 
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632) ;  112/75  (2)  (37  S.  E.  129) ;  116/589 
(1)  (42  S.  E.  705);  113/444  (2)  (39  S. 
E.  118);  4  App.  853  (2)  (62  S.  E.  525); 
116/545  (2)  (42  5.  E.  747);  114/40  (l) 
(39  S.  E.  897);  118/319  (1)  (45  S.  E. 
416);  2  App.  629  (2)  (58  S.  E.  1071, 
1072).  Motion  to  quash  accusation  is 
in  nature  of  demurrer,  and  error  in 
overruling  such  motion  not  considered 
upon  motion  for  new  trial.  109/265 
(34  S.  E.  572);  114/439  (8)  (40  S.  E. 
317);  8  App.  389  (1)  (69  S.  E.  121). 
Demurrer  to  pleas  in  abatement  sus- 
tained, court  will  not  suspend  case  to 
enable  defendant  to  except  thereto  and 
prosecute  writ  of  error.  76/551  (4), 
Pendente  lite  exceptions  may  be  taken 
to  judgment  overruling  demurrer  to 
indictment  and  error  assigned  thereon 
in  bill  of  exceptions  to  final  judgment. 
116/559  (1)  (42  S.  E.  795).  As  indict- 
ment should  have  been  quashed  on 
demurrer  all  proceedings  had  after 
overruling  demurrer  were  necessarily 
erroneous.  90/441  (2)  (16  S.  E.  92). 
See  Pendente  lite. 

Former  jeopardy,  overruling  plea  of,  not? 
ground  for  new  trial;  exception  should 
be  made  in  final  bill  of  exceptions  or 
by  pendente  lite  exceptions.  8  App. 
371   (1)   (69  6.  E.  29). 

Jurisdiction,  striking  of  plea  to,  no 
ground  of  motion  for  new  trial. 
115/205  (2)    (41  S.   E.  695). 

Mistrial,  exception  to  grant  of,  is  pre- 
mature. 118/776  (45  S.  E.  596);  see 
s.  c,  120/237  (47  S.  E.  627);  138/341 
(75  S.  E.  104).  Order  declaring  mis- 
trial and  declining  to  receive  verdict, 
because  defendant  not  present,  prop- 
erly brought  up,  because  receipt  of 
verdict  of  acquittal  would  have  been 
end  of  case.  118/21,  23  (44  S.  E.  820). 
See  Pendente  lite. 

New  trial:  Writ  of  error  not  lie  to 
granting  of  rule  nisi  for  new  trial, 
such  judgment  not  being  final.  10/82. 
Motion  for  new  trial  necessary  be- 
fore reviewing  court  can  pass  on  ques- 
tion whether  verdict  warranted  by  ev- 
idence: See  §  1084,  catchword  Direct 
exception. 

Pendente  lite  exceptions  not  considered 
without  assignment  of  error  on  them. 
96/307  (1)  (22  S.  E.  957).  The  law 
allowing  exceptions  pendente  lite  ap- 
plies in  criminal  cases.  116/559,  560 
(42   S.    E.   795).     Error   in   overruling 


motion  to  exclude  testimony  may  be 
assigned  by  exceptions  pendente  lite, 
or  reviewed  by  motion  for  new  trial 
4   App.   337    (1)    (61   S.    E.   514).     The 
provisions  of  section  6154,  Civil  Code, 
with  regard  to  time  for  tendering  ex- 
ceptions pendente  lite,  apply  to  crim- 
inal   cases.     115/222    (41   S.    E.   713). 
Where  judge  overruled  plea  of  autre- 
fois  acquit    and    defendant    excepted 
pendente  lite  and  new  trial  was  granted 
him    after    conviction,    after    second 
trial   and   conviction,   he   could   insist 
on  his    exception    pendente    lite    and 
have  it  decided.    12  App.  91,  92  (76  S. 
E.   762).     Error  in  ruling  on   demur- 
rer must  be  excepted  to  pendente  lite, 
or  be  presented  in  bill  of  exceptions 
certified  within  twenty  days  from  nil-* 
ing  complained  of.    4  App.  325  (6)  (61 
S.  E.  409);  and  see  7  App.  501  (1)  (67 
S.    E.  207),    596   (1)     (67  S.    E.    705); 
116/589    (2)    (42    S.    E.   705);    12    App. 
533  (1)   (77  S.  E.  830).     Error  in  rul- 
ing on    motion    to    arrest    judgment 
must  be  excepted  to  pendente  lite  or 
presented  in  bill  of  exceptions  certi- 
fied within  twenty  days.     7  App.  501 
(1)    (67  S.  E.  207);  108/772  (33  S.  E. 
632).     Refusal  of  motion  for  mistrial, 
not    subject-matter    of   direct   excep- 
tion,  unless   exceptions   pendente   lite 
filed  or  direct  bill  of  exceptions  ten- 
dered within  twenty  day  after  ruling 
complained  of.     135/357  (1)   (69  S.  E. 
527). 
Sentence  excessive,  irregular,  or  illegal, 
no  ground  for  new  trial;  matter   for 
direct   exception.     63/675,   679;   72/262 
(5-a);  95/337  (5)  (22  S.  E.  681);  87/149 
(3)    (13   S.   E.  257);  93/168   (4)    (18  S. 
E.   553);    114/852    (2)    (40   S.    E.   991); 
118/58  (1)   (44  S.   E.  814);  121/201  (3) 
(48   S.    E.  981);    122/166   (2)    (50  S.   E. 
57);  116/526  (42  S.  E.  747),  545  (3)  (4i 
S.   E.  747);   119/304  (7)   (46  S.  E.  436), 
308  (3)  (46  S.  E.  413);  123/581  (l)  (31 
S.    E.    580);    124/657     (52   S.     E.   890); 
125/739  (1)   (54  S.  E.  667),  740  (2)  (54 
S.   E.    661),    291    (2)    (54   S.    E.    180); 
124/698    (10)    (52    S.    E.    649),    789    (1) 
(53  S.  E.  321);  2  App.  620  (2)  (58  S.  E 
1066);  6  App.  164  (2)    (64  S.  E.  574); 
(3)   (55  S.  E.  592) ;  8  App.  241   (2)  (68 
S.  E.  945);  11  App.  612  (6)   (76  S.  E. 
393),   814   (2)    (76  S.   E.   366).     Over- 
ruling  of   motion    for   new    trial   ex- 
cepted to,  writ  not  dismissed  because 
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motion  made  and  filed  before  sentence 
pronounced,  such  sentence  having 
been  pronounced  prior  to  suing  out  of 
bill  of  exceptions.  113/749  (1)  (39  S. 
E.  318).  Where,  immediately  after 
sentence,  oral  motion  to  withdraw  plea 
of  guilty  was  denied,  but  leave  was 
granted  to  put  the  motion  in  writing 
later,  and  where  on  the  later  day  ap- 
pointed the  written  motion  with  sup- 
porting affidavits  was  tendered  and 
also  a  written  motion  to  set  aside  sen- 
tence, and  where  on  each  motion  an 
order  was  granted  setting  time  for 
hearing,  and  where  the  written  mo- 
tions were  denied,  writ  of  error  may 


be  prosecuted  to  review  both  the  re- 
fusal to  set  aside  the  sentence  and  the 
refusal  to  allow  a  withdrawal  of  the 
plea,  though  the  judge  certifies  that 
he  intended  the  denial  of  the  oral  mo- 
tion to  be  a  final  disposition  of  the 
matter.  12  App.  615  (1)  (77  S.  E. 
1080). 

Several  questions  brought  up,  some  pre- 
maturely, writ  not  dismissed,  but  part 
properly  brought  up  will  be  adjudi- 
cated.    118/21   (1)   (44  S.  E.  820). 

Venue,  overruling  motion  for  change  of, 
no  ground  for  new  trial;  exception 
proper.  130/274  (1)  (60  S.  E.  840); 
121/173  (2)   (48  S.  E.  962). 


§  1097.  (§  1070.)  Bills  of  exceptions.  The  defendant  in  any  crim- 
inal proceeding  in  the  superior  courts  of  this  State  may  except  to  any  sen- 
tence, judgment,  or  decision  of  such  court,  or  of  the  judge  thereof,  in  any  mat- 
ter heard  at  chambers.  Such  bill  of  exceptions  shall  specify  plainly  the  de- 
cision complained  of,  and  the  alleged  error,  and  shall  be  signed  by  the  party, 
or  his  attorney,  or  solicitor. 


See  §  6139,  Civil  Code,  and  notes. 
Cited.      123/739,    745    (51    S.    E.    764); 
119/395,  403   (46  S.  E.  897). 

Announcement  of  court  as  to  what  he 
would  decide,  cannot  form  subject- 
matter  of  exception,  no  decision  hav- 
ing actually  been  made.  48/30  (3); 
see  11  App.  134  (1)  (74  S.  E.  899). 
Statement  by  judge  that  he  would  not 
approve  application  to  governor  for 
certain  witness  then  confined  in  peni- 
tentiary, no  ground  for  exception  when 
no  such  application  was  prepared  or 
presented  for  approval.  114/852  (2) 
(40  S.  E.  993). 

Assignment  of  error:  Errors  complained 
of  must  be  plainly  and  distinctly  set 
forth  in  bill  of  exceptions.  28/200 
(10).  Supreme  Court  cannot  consider 
any  errors  not  plainly  specified  in  bill 
of  exceptions.  72/205  (3).  Presump- 
tion exists  in  favor  of  regularity  and 
legality  of  all  proceedings  in  court  be- 
low. 34/270  (1).  Exceptions  which 
merely  assign  error,  without  specific- 
ally pointing  it  out,  not  considered.  8 
App.  430  (4)  (69  S.  E.  601).  Bill  of 
exceptions  containing  no  assignment 
of  error  whatever  presents  no  ques- 
tion for  determination,  and  its  dismis- 
sal cannot  be  prevented  by  proposed 
amendment  assigning  error  for  first 
time  in   Supreme   Court.     124/811   (53 


S.  E.  318).  Plaintiff  in  error  allowed 
to  make  one  assignment  of  error  on 
judgment,  in  his  bill  of  exceptions, 
and  in  Supreme  Court  rely  on  another 
ground  of  error  not  mentioned  in  bill. 
23/371,  pronounced  unsound  in  111/181, 
186  (36  S.  E.  617);  116/872  (9),  896 
(43  S.  E.  280).  When  petition  for 
certiorari  sets  out  errors  complained 
of,  bill  of  exceptions  alleging  court 
erred  in  overruling  the  certiorari,  suf- 
ficient. 109/107  (1)  (34  S.  E.  214). 
General  assignment  of  error  that  ver- 
dict contrary  to  law,  not  include  ex- 
pression of  opinion  by  judge.  3  App. 
509  (2)  (60  S.  E.  274).  Where  error 
assigned  on  overruling  of  motion  for 
new  trial  on  grounds  therein  set  forth, 
such  grounds  should  be  complete  in 
themselves.  77/470  (2).  Where  mo- 
tion for  new  trial  fails  to  make  spe- 
cial assignments  of  error,  the  same 
cannot  be  supplied  in  bill  of  excep- 
tions alleging  error  in  overruling  the 
motion.  112/32  (2)  (37  S.  E.  441). 
Refusal  of  lower  court  to  consider 
new  evidence  as  ground  of  motion  for 
new  trial,  because  affidavits  in  sup- 
port thereof  not  sufficient,  is  ruling  on 
sufficiency  of  affidavits,  and  such  rul- 
ing not  considered  by  Supreme  Court 
in  absence  of  proper  assignment  of 
error.     127/350    (8)    (56    S.    E.    444). 
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Assignment  of  error  that  "judgment 
of  conviction,  sentence,  and  fine  are 
contrary  to  law"  not  sufficient.  6  App. 
354  (2)  (64  S.  E.  1105).  Complaints 
presented  only  in  the  brief  and  not 
embodied  in  the  assignments  of  error 
in  motion  or  in  bill  of  exceptions,  not 
considered.  12  App.  292  (5)  (77  S.  E. 
105).  Assigament  of  error  on  admis- 
sion or  exclusion  of  evidence:  See 
§  1086,  catchword  Assignment  of  er- 
ror. Assignment  of  error  on  charge  of 
court:  See  §  1087,  catchword  Assign- 
ment of  error. 

Charge,  assignment  of  error  on:  See 
§  1087,  catchword  Assignment  of  er- 
ror. 

Clerk  of  superior  court,  prosecution  to 
remove,  under  section  4897,  Civil 
Code,  is  quasi-criminal  proceeding  and 
acquittal  not  reviewable.  102/585  (27 
S.  E.  763). 

Cross-bill  not  allowed:    See  State. 

Dismissal:  The  Court  of  Appeals  is 
without  jurisdiction  to  consider 
grounds  of  a  motion  to  dismiss  bill  of 
exceptions,  predicated  upon  matters 
arising  prior  to  the  judgment  granting 
or  overruling  the  motion  for  a  new 
trial.  3  App.  26  (1)  (59  S.  E.  185);  5 
App.  766  (1)   (64  S.  E.  828). 

Escape  of  defendant  effected  pending 
writ  of  error,  and  no  surrender  or 
capture  shown  prior  to  conclusion  of 
term,  case  dismissed.  70/383,  731; 
91/669  (17  S.  E.  956);  see  27/288  (14); 
33/225,  228.  Dismissal  of  writ  of  er- 
ror by  State  Court  because  of  escape 
of  accused,  not  denial  of  due  process 
of  law.  166  U.  S.  138  (41  L.  Ed.  949, 
17  Sup.  Ct.  525). 

Evidence,  assignment  of  error  on  ad- 
mission or  exclusion  of:  See  §  1086, 
catchword  Assignment  of  error. 

Full  justice  should  be  done  defend- 
ant by  court  and  jury,  notwithstand- 
ing his  right  to  take  his  case  to  Su- 
preme Court.  15/118  (4);  2  App.  383 
(1,  2)  (58  S.  E.  511). 

Habeas  corpus  case  growing  out  of  im- 
prisonment for  contempt  under  Act 
of  1821,  writ  of  error  lies  in,  for 
either  party.  24/379  (4).  Sheriffs 
and  other  custodians  of  prisoners 
may  sue  out  writs  of  error  in  habeas 
corpus  cases.  7  App.  192  (1)  (66  S. 
E.  401). 

Invited,  where  error  is,  as  by  request 


to  charge  or  by  formal  admission  that 
given  principle  not  involved  in  case, 
party  not  obtain  reversal  therefor. 
120/307  (1)  (47  S.  E.  969),  311  (2) 
(47  S.  E.  968);  119/433  (2)  (46  S.  E. 
677);   12  App.  97   (4)    (76  S.   E.  777). 

Joint  bill  of  exceptions:     See  Separate. 

Judge,  right  of,  to  hold  office  should 
not  be  made  in  case  tried  before  him, 
and  error  assigned  on  his  decision 
that  he  was  rightly  in  office.  93/1,  3 
(18  S.  E.  992). 

Juror,  judge  acting  as  trior  of,  error 
cannot  be  assigned  on  his  conclusions 
of  fact.     25/596. 

Lower  court:  Point  not  passed  on  in 
lower  court  not  considered  by  Su- 
preme Court.  19/123;  21/221  (5); 
50/150,  249  (2).  Where  overruling  of 
certiorari  is  assigned  as  error,  ques- 
tions as  to  validity  of  statute  not 
made  before  trial  judge  not  consid- 
ered. 126/63  (4)  (54  S.  E.  963). 
Questions  raised  on  certiorari,  which 
were  not  before  the  trial  judicatory, 
not  considered  by  either  superior  or 
Supreme  Court.  125/1  (3)  (53  S.  E. 
814);  see  12  App.  246,  247  (77  S.  E. 
1).  Assignments  of  error  on  cer- 
tiorari, not  insisted  on  in  superior 
court,  will  be  treated  as  abandoned 
and  not  considered  by  Supreme  Court. 
127/287  (1)  (56  S.  E.  405).  Supreme 
Court  cannot  consider  assignment  of 
error  in  bill  of  exceptions,  alleging 
that  trial  court  should  have  ruled 
that  accused  corporation  was  not  in- 
dictable at  all  for  offense  charged, 
when  on  trial  defendant  neither  de- 
murred nor  moved  to  quash.  114/226 
(1)   (39  S.  E.  899). 

Moot  questions  not  decided.  4  App.  440 
(61  S.  E.  736);  see  5  App.  364  (63  S. 
E.  142). 

Municipality  cannot  review  judgment 
favorable  to  defendant  in  prosecution 
under  ordinance:     See  State. 

Nolle  prosequi  entered  on  indictment 
after  bill  of  exceptions  sued  out  to 
overruling  demurrer  to  indictment, 
writ  of  error  dismissed.  115/814  (1) 
(42  S.  E.  271). 

Pilots,  proceedings  against,  for  derelic- 
tion of  duty,  are  criminal  proceed- 
ings or  quasi-criminal  proceedings, 
and  judgment  for  defendant  in  such 
proceedings  cannot  be  reviewed. 
72/89. 
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Remarks  of  court  to  counsel  by  way  of 
remonstrance  or  rebuke  for  their  con- 
duct form  no  ground  of  exception. 
72/114  (2);  and  see  86/108  (3)  (12  S. 
E.  205). 

Second  bill  of  exceptions  after  refusal 
of  new  trial  affirmed,  not  allowed,  ex- 
cept in  extraordinary  cases.  119/379 
(1)  (46  S.  E.  433).  See  §  1091  and 
notes. 

Separate  criminal  cases  against  one  de- 
fendant being  tried  together,  and  mo- 
tion for  new  trial  being  made  by  de- 
fendant, and  there  being  no  authority 
of  law  for  excepting  in  the  same  mo- 
tion to  the  rendition  of  two  verdicts 
so  returned,  Supreme  Court  has  no 
jurisdiction  of  writ  of  error  seeking 
to  review  judgment  overruling  such 
motion  for  new  trial.  101/572  (28  S. 
E.  980).  Joint  writ  of  error  lies  to 
judgment  overruling  motion  for  new 
trial,  where  defendants  jointly  tried, 
and  joint  motion  for  new  trial  over- 
ruled. 7  App.  573  (2)  (67  S.  E.  694). 
Joint  writ  of  error  to  refusal  of  mo- 
tion for  new  trial  properly  brought 
by  two  of  several  defendants  jointly 
convicted,  though  all  but  two  volun- 
tarily complied  with  sentence.  9  App. 
584  (1)   (71  S.  E.  945). 

State,  writ  of  error  does  not  lie  at  in- 
stance of,  in  criminal  case.  7/422; 
25/311;  61/640,  641  (both  cases). 
State  can  prosecute  writ  of  error  to 
all  decisions  of  court  below  respect- 
ing bonds,  recognizances,  etc.,  and  all 
other  matters  not  strictly  of  a  crim- 
inal nature.     24/420.     Where  solicitor 


general  makes  motion,  object  of 
which  is  to  commit  defendant  or  re- 
quire him  to  give  new  bail,  decision 
thereon  not  reviewable  at  instance  of 
State.  61/263.  Municipal  corporation 
cannot  have  certiorari  to  revise  judg- 
ment of  discharge  rendered  by  cor- 
poration court  on  final  trial  of  ac- 
cused. 61/572.  Prosecutions  under 
municipal  ordinances  are  quasi-crim- 
inal causes  and  judgment  in  favor  of 
defendant  is  not  reviewable.  96/326 
(22  S.  E.  985) ;  109/149  (34  S.  E.  322) ; 
see  109/166  (34  S.  E.  322).  Cross-bill 
of  exceptions  in  criminal  case  not  al- 
lowed. 113/749  (2)  (39  S.  E.  318); 
see  3  App.  26  (1)  (59  S.  E.  185);  5 
App.   766    (1)    (64   S.   E.   828). 

Voluntary  satisfaction  of  judgment 
complained  of,  renders  Consideration 
of  writ  unnecessary.  4  App.  440  (61 
S.  E.  736)  and  citations;  see  5  App, 
364  (63  S.  E.  142). 

Withdrawal  of  writ  of  error:  Whether 
case  may  be  withdrawn,  after  argu- 
ment and  submission,  within  court's 
discretion.  4  App.  419  (1)  (61  S.  E. 
842)  and  cit.  Though  questions  in 
case  certified  to  Supreme  Court,  ju- 
risdiction to  allow  withdrawal  re- 
mains in  Court  of  Appeals;  exercised, 
however,  with  due  regard  to  what  has 
taken  place  in  Supreme  Court.  Id., 
419  (2)  (61  S.  E.  842).  Writ  of  error 
may  be  withdrawn  from  Court  of  Ap- 
peals, after  questions  in  case  certified 
to  Supreme  Court  for  decision. 
130/748  (61  S.  E.  540). 


§  1098.  (§  1071.)    Mode  of  taking  cases  to  the  Supreme   Court. 

No  case  shall  be  taken  to  the  Supreme  Court  by  bill  of  exceptions,  except  in 
the  following  manner:  When  a  party  desires  to  review  the  judgment  of  the 
court  in  refusing  a  new  trial,  he  shall  specifically  set  out  the  errors  com- 
plained of,  and  shall  specify  only  so  much  of  the  brief  of  evidence  and  such 
other  parts  of  the  record  as  are  material  to  a  clear  understanding  of  the  errors 
complained  of.  The  judge  to  whom  such  bill  of  exceptions  is  tendered  shall, 
by  any  needful  alteration,  cause  the  same  to  conform  to  the  truth  and  to  re- 
fer to  so  much  of  the  evidence  and  such  other  parts  of  the  record  as  are  ma- 
terial to  a  clear  understanding  of  the  errors  complained  of;  and  he  shall 
cause  the  clerk  to  send  up  only  so  much  of  the  evidence  and  other  parts  of 
the  record  as  he  may  certify  are  material,  except  as  hereinafter  provided. 
The  plaintiff  in  error,  at  his  election,  may  incorporate  the  brief  of  so  much  of 
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the  evidence  as  is  necessary  to  a  clear  understanding  of  the  errors  complained 
of  in  the  bill  of  exceptions,  rather  than  have  the  same  sent  up  in  the  record. 
Acts  1889,  pp.  114,  115,  116. 


See  §§  6140,  6141,  6142,  6143,  Civil 
Code,  and  notes. 
Affidavits  relating  to  ground  of  motion 
which  are  referred  to  therein  as  being 
attached  to  motion  as  exhibits,  and 
which  are  attached,  and  which  were 
filed  as  part  of  motion,  are  part  of 
record.  But  affidavits  not  referred  to 
in  motion,  not  attached,  nor  filed  as 
part  thereof,  but  which  are  each  sep- 
arately filed,  are  not  part  of  record, 
though  there  is  statement  by  judge 
on  each  that  it  was  used  on  hearing, 
and  each  was  actually  filed.  Affida- 
vits not  part  of  record  not  made  so 
by  order  passed  after  bill  certified. 
128/1  (1-3)  (57  S.  E.  101);  see  129/542 
(13,  14)  (59  S.  E.  255),  452  (4)  (59  S. 
E.  242);  130/791  (l)  (61  S.  E.  849); 
132/211  (5)  (63  S.  E.  1118);  133/759 
(1)  (66  S.  E.  917);  7  App.  201  (66  S. 
E.  397).  Power  of  judge  to  approve 
affidavits  and  order  them  filed  as  part 
of  record,  in  nature  of  brief  of  evi- 
dence, does  not  expire  until  he  has 
signed  and  certified  bill  of  exceptions. 
7  App.  729  (1)  (67  S.  E.  1Q54).  Affi- 
davits attached  as  exhibits  to  bill, 
after  certificate  of  judge,  and  not 
identified  by  his  signature  not  con- 
sidered as  evidence.  129/336  (5)  (58 
S.  E.  842).  Explanatory  affidavit  at- 
tached to  record,  which  was  not 
before  judge  on  hearing  below, 
not  considered  in  Supreme  Court. 
59/470  (2). 

Alteration:  If  bill  not  true  and  full 
enough,  judge  may  refuse  it,  or  sug- 
gest defects  so  that  party  may  amend, 
or  may  rectify  it  himself.  Party  may 
accept  it  as  altered  by  judge,  or  re- 
ject it,  but  having  accepted  it,  he  is 
bound  thereby.     22/211    (1). 

Assignment  of  error:  See  §  1097,  catch- 
word Assignment  of  error. 

Certiorari,  judgment  refusing  to  sanc- 
tion petition  for,  not  reviewed,  when 
no  copy  of  petition  is  embodied  in 
bill  of  exceptions  or  attached  thereto 
and  verified  by  judge.  105/507  (31 
S.  E.  146);  112/751  (38  S.  E.  79);  2 
App.  437  (58  S.  E.  558);  12  App.  203 
(76    S.    E.     1063);     84/622     (10    S.    E. 


1098);  72/215.  Petition  for  certiorari 
attaching  plea  filed  in  trial  court,  bill 
of  exceptions  containing  petition  but 
not  plea  or  exhibits,  though  plea  sent 
up  as  part  of  transcript  of  record, 
cannot  be  considered.  121/169  (48  S. 
E.  906).  Petition  for  certiorari  at- 
tached to  bill  of  exceptions  as  ex- 
hibit, followed  by  certificate  of  judge, 
exhibit  sufficiently  identified.  126/557 
(1)  (55  S.  E.  474). 

Compliance  with  provisions  of  Act  of 
1889  as  to  specifying  material  parts 
of  record,  etc.,  essential  to  give  Su- 
preme Court  jurisdiction;  Act  not 
complied  with,  bill  of  exceptions  dis- 
missed. 86/507  (12  S.  E.  926),  773  (13 
S.  E.  107);  85/455  (11  S.  E.  874),  506 
(11  S.  E.  839);  87/186  (13  S.  E.  443); 
88/460  (14  S.  E.  706);  but  see  92/760 
(19  S.  E.  813);  93/795  (1)  (20  S.  E. 
656);  122/374  (1)  (50  S.  E.  124);  § 
6183,  Civil  Code,  and  notes.. 

Confused  and  imperfect,  where  record 
is,  so  that  an  alleged  error  cannot  be 
passed  upon,  it  will  not  be  considered. 
65/731   (1). 

Motion  for  new  trial  not  contained  in 
record,  only  error  assigned  being 
overruling  of  motion,  judgment  af- 
firmed. 63/159.  When  bill  of  excep- 
tions recites  that  court  passed  order 
overruling  motion  for  new  trial,  such 
order  need  not  be  specified  as  part 
of  record  to  be  transmitted.     119/564 

(1)  (46  S.  E.  846). 

Municipal  ordinance  under  which  plain- 
tiff in  error  was  convicted  not  ap- 
pearing in  record  and  none  of  its  pro- 
visions being  stated,  overruling  of 
certiorari  brought  to  set  conviction 
aside,  not  reversed.  89/724  (15  S.  E. 
632);  see  96/761  (22  S.  E.  303); 
107/704  (1)   (33  S.  E.  435);  9  App.  878 

(2)  (72  S.  E.  436). 

Name,  same,  appearing  in  different  parts 
of  record,  presumed  to  refer  to  same 
person  in  each  instance,  especially  in 
absence  of  dispute  as  to  identity.  4 
App.  508  (61  S.  E.  886). 

Record,  question  not  made  in,  not  con- 
sidered by  Supreme  Court,  though 
presented  in  brief  and  argued  by  coun- 
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sel.  113/190  (38  S.  E.  409).  Court 
may  look  to  any  part  of  record  to 
enable  it  to  understand  error  com- 
plained of;  unnecessary  to  have  affi- 
davit sent  up,  when  substance  is  iden- 
tical with  what  plaintiff  in  error 
contended  it  to  be.  1  App.  504  (58  S. 
E.  236). 
Term:  Where  the  identity  of  the  trial 
which  it  is  sought  to  review  by  bill  of 


exceptions  with  the  trial  set  out  in 
the  record  is  unequivocally  estab- 
lished by  the  record  itself,  the  par- 
ticular designation  applied  to  the 
term  may  be  disregarded.  11  App.  1 
(1)  (74  S.  E.  569). 
Variance  existing  between  record  and 
bill  of  exceptions,  former  controls  as 
to  matters  which  form  part  of  record. 
57/154  (4). 


§  1099.  (§  1072.)  Form  of  certificate  of  the  judge.  The  form  of  the 
certificate  of  the  judge  to  the  bill  of  exceptions  shall  be  as  follows:  "I  do 
certify  that  the  foregoing  bill  of  exceptions  is  true,  and  contains  (or  specifies, 
as  the  case  may  be)  all  of  the  evidence,  and  specifies  all  of  the  record,  ma- 
terial to  a  clear  understanding  of  the  errors  complained  of ;  and  the  clerk  of 

the  court  of is  hereby  ordered  to  make  out  a  complete  copy  of  such 

parts  of  the  record  in  said  case  as  are  in  this  bill  of  exceptions  specified,  and 

certify  the  same  as  such,  and  cause  the  same  to  be  transmitted  to  the 

term  of  the  Supreme  Court,  that  the  errors  alleged  to  have  been  committed 
may  be  considered  and  corTected.,, 

Acts  1889,  pp.  114,  115,  116. 

See   §§    6145-6147,    Civil    Code,    and 
notes. 
Act   of   1856,   certificate   under,   had  to 

contain  mandate  to  clerk  to  make  out 

and    certify    and     transmit    complete 

copy  of  record.     21/148. 
Additional  statement:     Certificate  add- 
ing fact,  omitted  by  counsel,  not  vi- 
tiate bill  of  exceptions.     0  App.  294 

(1)  (70  S.  E.  1118). 
Correctly  stated,  if  trial  judge  does  not 

admit     that     exception     is,     Supreme 

Court  cannot  consider  it.     22/499  (3). 
Date:     Certificate    cannot   be   amended 

in    Supreme    Court    by    changing  its 

date.     127/281   (1)    (56  S.  E.  453). 
Explanations  in  judge's  certificate,  mod- 

fying    recitals    in    bill    of    exceptions, 

Supreme  Court  governed  by.     100/67 

(1)   (25  S.  E.  939). 
Second      certificate      not      considered. 

100/579,   582    (28    S.    E.    396).     Judge 

cannot,    after    certifying    that    bill    is 

true,    by    a    supplemental     certificate, 

change  or  modify  recitals  of  fact  con- 


tained in  such  bill.  104/536  (3)  (30 
S.  E.  796).  Additional  certificate  not 
considered,  except  in  those  instances 
provided  for  in  section  6149  of  Civil 
Code.  11  App.  137,  139  (74  S.  E.  895). 
True:  When  bill  containing  statements 
which  are  not  true  is  presented  to 
judge  who  makes  notes  on  margin 
which  show  that  the  bill  is  in  some 
respects  untrue,  and  counsel  declines 
to  make  the  same  conform  to  the 
facts,  but  requests  the  judge  to  cer- 
tify it  as  it  is,  and  the  judge  certifies 
the  bill  of  exceptions  to  be  true  "as 
amended,"  writ  of  error  dismissed. 
110/260  (34  S.  E.  327).  Supreme 
Court  cannot  pass  on  merits  of  any 
bill  of  exceptions  whose  recitals  of 
fact  are  not  duly  certified  to  be  true. 
126/635  (1)  (55  S.  E.  498).  Indorse- 
ment on  bill  of  exceptions  to  the  ef- 
fect that  exceptions  were  "filed"  on 
a  certain  day,  not  equivalent  to  re- 
cital that  statements  are  true.  126/6 J 5 
(1-b)    (55  S.  E.  498). 

§  1100.  (§  1073.)  Additional  record  or  evidence  may   be   ordered 

up.  If  the  defendant  in  error  shall  desire  more  of#  the  evidence  or  other 
parts  of  the  record,  or  all  of  the  evidence,  or  all  of  the  record,  sent  up,  he 
shall,  within  twenty  days  after  the  bill  of  exceptions  is  served  on  the  defend- 
ant, or  his  attorney,  petition  the  judge  who  signed  the  same  to  order  the 
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whole,  or  any  part  of  the  record,  sent  up  by  the  clerk,  and  the  judge  shall 
order  the  same  certified  accordingly  and  sent  up. 
Acts    1889,    pp.    115,    116. 

See  notes  to  §  6149,  Civil  Code. 

§  1101.  (§  1074.)  What  the  Supreme  Court  shall  decide.  The  Su- 
preme Court  shall  not  decide  any  question  unless  it  is  made  by  a  special  as- 
signment of  error  in  the  bill  of  exceptions,  and  shall  decide  any  question  thus 
made. 

Acts  1889,  p.  116. 

See  §  1097,  catchword  Assignment  of  error.     See  also  §  6203,  Civil  Code, 

and  notes. 

§  1101  (a).  Proof  of  venue  or  time  of  commission  of  offense.    [No 

judgment  of  a  trial  court  in  a  criminal  case  shall  be  reversed  by  either  the 
Supreme  Court  or  the  Court  of  Appeals  for  lack  of  proof  of  venue  or  of 
the  time  of  the  commission  of  the  offense,  save  where  the  particular  point 
has  been  specifically  raised  by  a  ground  of  the  original  or  amended  motion 
for  a  new  trial.] 

Acts  1911,  p.  149. 

§§  29,  792  (a),  5199  (a),  C.  C. 

Cited.  10  App.  136  (72  S.  E.  934),  836    Constitutionality  not  decided.     12  App. 
(74   S.    E.   445);    138/864    (2)    (76   S.        337   (4)    (77  S.   E.   189). 
E.  572). 

§  1102.  (§  1075.)  Bills  of  exceptions  to  be  governed  by  law  and 
rules  as  to  injunctions.  All  bills  of  exceptions  in  criminal  cases  shall,  as 
regards  the  practice  both  in  the  lower  court  and  in  the  Supreme  Court,  relat- 
ing to  the  time  and  manner  of  signing,  filing,  serving,  transmitting  and  hear- 
ing the  same,  be  governed,  in  all  respects  where  applicable,  by  the  laws  and 
rules  in  reference  to  bills  of  exceptions  in  cases  of  injunction,  and  it  shall  be 
the  duty  of  the  Supreme  Court  to  give  a  speedy  hearing  and  determination 
in  such  cases,  either  under  existing  rules  or  under  special  rules  to  be  formu- 
lated by  said  court  for  that  purpose,  and  if  the  judgment  of  the  court  below  is 
affirmed  in  the  Supreme  Court,  the  clerk  of  the  Supreme  Court  shall  transmit 
promptly  the  remittitur  to  the  clerk  of  the  court  from  which  the  writ  of  er- 
ror was  taken,  and  upon  the  reception  of  the  same  the  clerk  shall  notify  the 
judge  of  said  court,  who  shall  have  full  power,  in  term  or  vacation,  to  pass 
any  order,  sentence,  or  judgment  necessary  to  carry  into  execution  the  judg- 
ment of  the  court. 

Acts  1890-1,  p.  108. 

§  964. 

See  §  6153,  Civil  Code,  and  notes.  lite,  or  be  presented  in  bill  of  excep- 

Arrest  judgment,  error  in  ruling  on  mo-       tions    certified     within     twenty    days 

tion  to,  must  be  excepted  to  pendente       from   ruling   complained   of.     7   App. 
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501  (1)  (67  S.  E.  207);  108/772  (33  S. 
E.  632). 

Certified  within  twenty  days  from  judg- 
ment, that  bill  of  exceptions  was, 
must  affirmatively  appear.  99/197  (24 
S.  E.  846).  Failure  to  certify  in  time: 
See  §§  6155,  6187,  Civil  Code,  and 
notes. 

Certiorari,  criminal  case  carried  by, 
from  county  court  to  superior  court 
and  there  dismissed  is  criminal  case 
tried  in  latter  court,  and  bill  of  ex- 
ceptions assigning  such  dismissal  as 
error  must  be  signed  and  certified 
within  20  days.     94/74  (20  S.  E.  249). 

Demurrer  to  indictment,  bill  of  excep- 
tions to  judgment  overruling,  must 
be  tendered  within  twenty  days. 
117/722  (1)  (45  S.  E.  59);  108/772  (1) 
(33  S.  E.  632).  Error  in  ruling  on  de- 
murrer must  be  excepted  to  pendente 
lite,  or  be  presented  in  bill' of  excep- 
tions certified  within  twenty  days 
from  ruling  complained  of.  4  App. 
325  (6)  (61  S.  E.  409).  And  see  7 
App.  501  (1)  (67  S.  E.  207),  596  (1) 
(67  S.  E.  705);  116/589  (2)  (42  S.  E. 
705);  12  App.  533  (1)  (77  S.  E.  830). 
Demurrer  overruled  and  after  convic- 
tion motion  for  new  trial  overruled, 
bill  of  exceptions  within  twenty  days 
from  latter,  but  more  than  twenty 
days  from  former,  too  late  to  review 
former.     114/115  (1)   (39  S.  E.  947). 

Filing  of  bill  of  exceptions  in  office  of 
clerk  of  lower  court  must  be  within 
15  days  from  date  of  certificate. 
120/137  (47  S.  E.  562) ;  5  App.  490  (63 
S.  E.  533);  6  App.  774  (1)  (65  S.  E. 
963);  11  App.  383  (75  S.  E.  491); 
127/281  (56  S.  E.  453).  See  §  6107, 
Civil  Code,  and  notes. 

Habeas  corpus  cases:  See  §  1316  and 
notes. 

Mistrial,  refusal  of  motion  for,  not  sub- 
ject-matter of  direct  exception,  unless 
exceptions  pendente  lite  filed  or  di- 
rect bill  of  exceptions  tendered  within 
twenty  days  after  ruling  complained 
of.     135/357   (1)    (69  S.  E.  527). 

Municipal  ordinance,  prosecution  under, 
is  criminal  case,  and  bill  of  exceptions 
must  be  tendered  in  twenty  days. 
109/166  (34  S.  E.  322). 

Postponed,  hearings  on  writs  of  error  in 
criminal  cases  will  not  be,  at  instance 
of  parties  or  counsel,  save  for  provi- 
dential cause,  though  counsel  on  both 
sides  consent;  absence  of  counsel  in 


attendance  on  conference  of  his 
church  as  a  delegate  not  such  cause. 
91/112  (1)  (16  S.  E.  379). 

Recognizance,  motion  to  set  aside  judg- 
ment absolute  on  forfeiture  of,  not 
criminal  proceeding;  bill  of  excep- 
tions to  dismissal  of  such  motion  need 
not  be  certified  within  twenty  days. 
133/638   (4)    (66  S.   E.  792). 

Sentence  of  prisoners  convicted  of  cap- 
ital offenses,  law  in  regard  to,  held 
not  changed  by  law  fixing  time  within 
which  to  submit  bill  of  exceptions. 
25/699.  Term  of  service  of  sentence 
computed  from  time  remittitur  filed 
with  clerk  of  court  below,  where  ac- 
cused commenced  service  before  judg- 
ment affirmed  by  Supreme  Court. 
114/64  (3)  (39  S.  E.  865). 

Service,  in  criminal  case  to  be  made 
within  15  days.  7  App.  687  (1)  (67  S. 
E.  846). 

Tender  of  bill  of  exceptions  must  be 
made  within  twenty  days  from  deci- 
sion, and  not  from  adjournment  of 
term.  7  App.  87  (66  S.  E.  278);  see  7 
App.  98  (66  S.  E.  278).  Supreme 
Court  will  consider  only  such  excep- 
tions in  bill  of  exceptions  as  were 
made  within  twenty  days  before  ten- 
dering the  bill,  unless  there  be  excep- 
tions pendente  lite.  115/232  (1)  (41 
S.  E.  619),  588  (1)  (41  S.  E.  1007). 
Bill  of  exceptions  must  affirmatively 
appear  to  have  been  tendered  within 
twenty  days;  recital,  "tendered  within 
thirty  days  from  adjournment  of  term 
at  which  judgment  rendered,"  insuf- 
ficient. 112/763  (38  S.  E.  78).  Bill  of 
exceptions  not  tendered  in  time,  writ 
dismissed,  though  judge  absent  from 
State  and  bill  presented  at  once  on 
his  return.  93/216  (18  S.  E.  648),  re- 
versed in  124/633  (1,  2)  (53  S.  E. 
193).  Bill  of  exceptions  presented  in 
time,  if  in  twenty  days  after  order 
dismissing  motion  for  new  trial  for 
failure  to  file  brief  of  evidence  within 
time  allowed  therefor.  124/440  (1)  (52 
S.  E.  738).  Second  certificate  or  ali- 
unde testimony  showing,  contrary  to 
recital  in  duly  certified  bill,  that  bill 
not  tendered  in  time,  not  considered. 
100/579  (1)    (28  S.  E.  396). 

Vacation,  order  may  be  passed  in,  mak- 
ing judgment  of  Supreme  Court,  af- 
firming judgment  in  criminal  case, 
judgment  of  superior  court.  114/64 
(2)   (39  S.  E.  865). 
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§  1103.  (§  1076.)  On  whom  served.  In  a  criminal  case,  the  copy  bill 
of  exceptions  shall  be  served  upon  the  solicitor-general,  or  upon  a  solicitor- 
general  pro  tem.,  who  tried  the  cause,  if  he  is  still  acting  under  the  appoint- 
ment. 


See  §§  6160,  6164,  6164  (a),  6164  (b), 
Civil  Code,  and  notes. 

Acknowledgment  of  service,  subse- 
quent, is  ineffective,  unless  accom- 
panied by  agreement  that  case  may  be 
heard  by  appellate  court.  7  App.  595 
(67  S.  E.  684).  Return  or  acknowledg- 
ment of  service  not  "indorsed  upon 
or  annexed  to"  a  bill  of  exceptions, 
writ  of  error  dismissed.  111/645  (1) 
(36  S.  E.  858).  See  §  6164  (a),  Civil 
Code. 

Assistant  to  solicitor  in  prosecution, 
service  on  counsel  employed  as,  insuf- 
ficient.    66/243;  87/331  (13  S.  E.  556). 

City  court  act  providing  that  county 
solicitor  represent  State  and  perform 
such  duties  as  appertained  to  office 
of  solicitor-general,  bill  of  exceptions 
served  on  county  solicitor.  103/405 
(2)  (30  S.  E.  249).  Service  must  be 
made  on  solicitor  of  city  court,  who 
is  in  office,  of  all  writs  of  error  from 
said  court.  1  App.  505  (57  S.  E.  987). 
Criminal  case  from  city  court  re- 
viewed by  certiorari,  service  of  bill 
of  exceptions  on  solicitor  of  circuit 
necessary.     100/311   (27   S.   E.   179). 

County  court,  certiorari  taken  from,  to 
superior  court  and  dismissed,  bill  of 
exceptions  properly  served  on  solic- 
itor-general of  circuit,  not  on  solicitor 
of  county  court.  74/411;  90/452  (16 
S.  E.  102);  93/217  (19  S.  E.  242);  con- 
tra, 51/264  (3),  criticised  109/107,  109 
(34  S.  E.  214). 

Entry:  Where  there  was  no  entry  or 
other  evidence  of  service,  writ  of  er- 
ror dismissed.     87/160  (13  S.  E.  711). 

Municipal  court,  bill  of  exceptions   to 


judgment  overruling  certiorari  from, 
need  not  be  served  on  solicitor-gen- 
eral of  circuit.  109/107  (2)  (34  S.  E. 
214).  Municipality  or  its  attorney,  and 
not  solicitor-general,  should  be  served 
with  bill  complaining  of  refusal  to 
sanction  writ  of  certiorari  from  mu- 
nicipal court.  6  App.  112  (64  S.  E. 
280);  and  see  3  App.  654  (60  S.  E. 
337). 

Office  of  counsel  for  defendant  in  error, 
leaving  copy  at,  insufficient  service. 
50/369   (3). 

Officers:  Where  service  made  by  sher- 
iff or  constable,  entry  by  such  officer 
on  original  is  sufficient  evidence  of 
service.    50/369  (2). 

Parol  statement  of  counsel  insufficient, 
in  Supreme  Court,  to  show  service  of 
bill  of  exceptions.  111/645  (2)  (36  S. 
E.  858). 

Parties:  Where  case  proceeds  in  name 
of  State  or  county  and  State  and 
county  are  sole  parties  to  case  below, 
they  must  be  served  and  they  only 
need  be.  76/100.  Judgment  excepted 
to  being  in  favor  of  solicitor  general, 
clerk,  and  sheriff,  and  bill  showing 
service  of  a  copy  personally  on  the 
defendant,  writ  dismissed.     57/197. 

Pro  tem.  solicitor,  service  on,  after  term 
at  which  case  tried,  insufficient. 
15/400;   54/698. 

Separate  paper,  acknowledgment  ol 
service  appearing  as,  writ  of  error  dis- 
missed. 117/752  (45  S.  E.  76).  Serv- 
ice not  shown  by  parol  statements  of 
counsel  or  detached  writings,  in  Su- 
preme Court.  111/645  (2)  (36  S.  E. 
858). 


§  1104.  (§  1077.)  Supersedeas.  The  bill  of  exceptions  thus  filed  shall 
operate  as  a  supersedeas,  upon  the  plaintiff  in  error  complying  with  the  fol- 
lowing terms :  Where  the  offense  is  bailable,  the  defendant  shall  enter  into 
a  recognizance  before  the  clerk,  with  security  to  be  approved  by  him,  in  a 
sum  to  be  fixed  by  the  presiding  judge,  conditioned  for  the  personal  appear- 
ance of  such  defendant  to  abide  the  final  order,  judgment,  or  sentence  of 
said  court.  If  the  offense  is  not  bailable,  the  judge  shall  order  a  supersedeas 
at  the  time  of  filing  the  bill  of  exceptions.  If  the  party  is  unable  from  his 
poverty  to  give  the  recognizance,  the  judge  shall  order  a  supersedeas  upon 
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the  filing  of  an  affidavit  as  provided  in  civil  cases,  but  the  defendant  shall  not 
be  set  at  liberty  without  the  recognizance. 

Cobb,  449. 

§  1093. 


See  §  6165,  Civil  Code,  and  notes. 

Bail  denied  after  refusal  of  new  trial 
and  grant  of  supersedeas,  whether 
mandamus  lies  to  compel  judge  to  ad- 
mit accused  to  bail,  quaere.  Where 
person  tried  for  rape  was  sentenced 
to  penitentiary,  and,  after  refusal  of 
new  trial,  filed  bill  of  exceptions,  he 
was  not  entitled  as  matter  of  right  to 
demand  bail,  but  matter  was  within 
discretion  of  judge.  126/67  (54  S.  E. 
822). 

Capital  case,  granting  of  supersedeas 
in,  is  matter  of  course,  and  in  proper 
case  will  be  enforced  by  mandamus. 
47/369  (2,  3);  49/221  (2). 

Certiorari  bond  referred  to  in  section  790 
(ff)  is  bond  described  in  this  section. 
124/411,  413  (52  S.  E.  745).  To  ob- 
tain sanction  of  writ  of  certiorari,  one 
who  is  unable  to  give  bond  and  secu- 
rity for  his  appearance  to  abide  final 
order,  judgment,  or  sentence  of  court 
must  in  order  to  obtain  supersedeas, 
make  affidavit,  as  part  of  petition, 
stating  that  from  his  poverty  he  is 
unable  to  give  such  bond.  7  App.  249 
(66  S.  E.  554). 

Judge  of  superior  court  has  no  author- 


ity to  suspend  execution  of  a  sentence 
imposed  by  him,  except  as  incidental 
to  a  review  of  the  judgment  under 
which  sentence  was  imposed.  137/439 
(1)  (73  S.  E.  654),  826  (74  S.  E.  260); 
135/429  (1)  (69  S.  E.  552);  133/824  (67 
S.  E.  106);  126/584  (55  S.  E.  489); 
104/509  (30  S.  E.  858) ;  12  App.  698  (78 
S.  E.  256). 

Jurisdiction:  Mandamus  not  lie  to  com- 
pel judge  to  suspend  sentence  over 
which  he,  when  signing  bill  of  excep- 
tions had  no  jurisdiction.  119/298  (5) 
(46  S.  E.  110).    See  Vacation. 

Surrender  of  principal,  sureties  relieved 
by,  regardless  of  reasons  inducing  sur- 
render; principal  not  subsequently  re- 
manded to  their  custody,  even  if  he 
was  surrendered  under  mistake  of 
fact  and  illegally  confined  in  peniten- 
tiary.    112/744  (1)   (38  S.  E.  86). 

Vacation,  judge  cannot  entertain  motion 
made  in,  to  set  aside  judgment. 
When  he  refuses  to  entertain  such 
motion,  and  bill  of  exceptions  is  filed, 
Supreme  Court  will  not  by  mandamus 
compel  judge  to  do  any  act  to  super- 
sede judgment  sought  to  be  set  aside. 
114/837    (40   S.    E.   997). 
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COSTS,  FINES,  AND  FINE  AND  FORFEITURE  FUND. 


ARTICLE  1. 


Costs. 

§  1105.  (§  1078.)  When  defendant  shall  pay  costs.  The  costs  of  a 
prosecution,  except  the  fees  of  his  own  witnesses,  shall  not  be  demanded  of  a 
defendant  until  after  conviction  on  final  trial.  If  convicted,  judgment  may  be 
entered  up  against  him  for  all  costs  accruing  in  the  committing  or  superior 
courts,  and  by  any  officer  pending  the  prosecution.  The  judgment  shall  have 
a  lien  on  all  the  property  of  the  defendant  from  the  date  of  his  arrest,  and 
the  clerk  shall  issue  an  execution,  on  the  judgment,  against  said  property. 
The  court  may  also  direct  the  defendant  to  be  imprisoned  until  all  costs  are 
paid. 

Cobb,  857,  859,  860. 


Const.,  Art.  1,  §  1,  par.  10  (§  6366,  C.  C). 
§§   13,   305,   16,   1134. 


Affidavit  of  illegality  filed  to  levy  of  ex- 
ecution to  recover  costs  on  ground 
that  witnesses  had  claimed  more  costs 
than  they  were  entitled  to,  incumbent 
upon  defendant  to  pay  amount  ap- 
pearing to  be  due  to  authorize  officer 
to  stay  proceedings.  93/575  (20  S. 
E.  73). 

Authority  of  law,  officers  charging  costs 
to  defendant  must  always  show. 
9/111;   11/643. 

Charge  in  law  as  to  amount  of  costs  not 
affect  case  which  is  based  upon  an 
offense  committed  before  the  amend- 
ing law  was  enacted.     34/204. 

Compensation  for  services  rendered  by 
officers,  all  charges  fixed  by  statute 
as,  are  included  in  costs.  33/531.  See 
Fee. 

Condition  precedent  to  sending  up 
transcript  of  record,  clerk  of  lower 
court  may  not  exact  costs  as,  where 
demurrer  was  overruled  and  case  car- 
ried up  before  trial  on  merits.  120/889 
(2)   (48  S.  E.  354). 

Conviction,  c^sts  collected  only  after. 
33/338;  72/677. 

Due  bill  for  costs  given  to  clerk,  before 
conviction,  by  accused,  who  was 
eventually  acquitted,  was  without  con- 


sideration.    120/889  (1)   (48  S.  E.  354). 

Escape  of  prisoner,  solicitor  entitled  to 
costs  only  up  to  time  of.    57/332. 

Execution  may  issue  for  fine  and  costs. 
48/335. 

Fee  of  solicitor  here  directed  by  the  Act 
to  be  taxed  as  costs  to  the  amount  of 
five  dollars  and  no  more.    11/643,  645. 

Guarding  jail,  expenses  of,  not  item  of 
costs  to  be  charged  against  defend- 
ant.    9/111. 

Lien  of  State  for  costs  attaches  to  pro- 
ceeds of  defendant's  property  and  is 
superior  to  sale  made  for  professional 
services  after  arrest  and  before  con- 
viction.    13/493. 

Money  of  defendant 
may     be     applied 
11/130;  13/494. 

Recognizance  bond,  costs  are  not  re- 
coverable by  proceeding  by  scire  fa- 
cias to  forfeit.     88/461   (14  S.  E.  706). 

Witnesses  of  defendant,  committing 
magistrate  can  charge  defendant  only 
with  the  costs  accruing  for  the  at- 
tendance of.  40/476.  The  attendance 
of  witnesses  and  the  issuing  of  proc- 
ess to  secure  such  attendance  furnish 
elements   of   cost.     72/677. 


in  hands  of  officer 
to     costs.      9/109; 
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§  1106.  (§  1079.)  Costs  of  witnesses  for  the  State.  No  defendant 
shall  be  liable  for  the  costs  of  any  witness  of  the  State,  unless  such  witness 
was  subpoenaed,  sworn,  and  examined  on  the  trial,  nor  for  the  costs  of  more 
than  two  witnesses  to  the  same  point,  unless  the  court  shall  certify  that  the 
question  at  issue  was  of  such  a  character  as  rendered  a  greater  number  of  wit- 
nesses necessary  to  a  single  point. 

Cobb,  277. 

Resident    in    county,    though    witnesses  649). 

are,  they  are  each  entitled  to  seventy-  "Two  witnesses  to  same  point"  means 

five  cents  per  day  for  attendance   in  witnesses  actually  "subpoenaed,  sworn, 

behalf  of  the  State,  these  fees  to  be  and    examined."      115/823    (42    S.    E. 

taxed   against   the   defendant   in    case  222). 
of   his   conviction.     86/375    (12   S.    E. 

§  1107.  (§  1080.)  Costs  of  inquest  when  the  party  is  convicted.    If 

any  person  is  convicted  of  murder  or  manslaughter,  in  a  case  where  an  in- 
quest has  been  held  over  the  body  of  the  person  for  slaying  whom  he  is  con- 
victed, the  costs  of  the  inquest  make  a  part  of  the  costs  of  conviction,  and 
must  be  so  charged. 

Exception  to  general  rule  as  to  how  fees        25  (42  S.  E.  403). 
shall  be  paid,  this  section  is.     116/23, 

§  1108.  (§  1081.)  Discharge  of  insolvents  by  ordinary.  If  any  pris- 
oner in  the  common  jail,  after  the  time  of  his  imprisonment  expires,  or  other- 
wise, is  detained  merely  until  his  costs,  or  until  fine  and  costs  are  paid,  and 
the  ordinary  is  satisfied  that  he  is  unable  to  pay  the  costs  and  fine,  or  either 
of  them,  said  ordinary  may  discharge  him  from  further  confinement. 

Cobb,  863.     Acts  1861,  p.  57. 

§  1109.  (§  1082.)  When  the  prosecutor  shall  pay  costs.  The  prose- 
cutor's name  shall  be  endorsed  on  every  indictment,  and  he  shall  be  compelled 
to  pay  all  costs  and  jail  fees,  upon  the  acquittal  or  discharge  of  the  person 
accused : 

1.  When  the  grand  jury,  by  their  foreman,  on  returning  "no  bill,"  express 
it  as  their  opinion  that  the  prosecution  was  unfounded  or  malicious. 

Cobb,   833. 

Impeach      return,     prosecutor     cannot,        S.  E.  93). 
when    ruled    to    show   cause    why    he    Imprisonment,  payment  of  costs  may  be 
should  not  pay  costs.     112/52  (1)   (37        enforced  by.    112/52  (l)  (37  S.  E.  93). 

2.  When  a  jury  on  the  trial  of  the  prosecution  finds  it  to  be  malicious. 
Acts  1871-2,  p.  53. 

Discretion   of   court,   judgment   against       jury    find    that    prosecution    is    mali- 
prosecutor   cannot   be    stopped   in,    if       cious.     20/839. 

3.  When  the  prosecution  is  abandoned  before  trial.  When  it  is  thus 
abandoned,  the  officer  who  issued  the  warrant  shall  enter  a  judgment  against 
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the  prosecutor  for  all  the  costs,  and  enforce  it  by  an  execution  in  the  name 
of  the  State,  or  by  an  attachment  for  contempt. 

Accused,  execution  issued  in  name  of,  is  to  be  enforced  only  by  execution,  pay- 
void.     106/268  (32  S.  E.  124).  ment  of  which  is  resisted  by  affidavit 

Criminal  case,  proceeding  is  not,  where  of   illegality.      112/39    (2)    (37    S.    E. 

judgment  under  this  section  is  sought  174). 

General  Note. 

Charge,  refusal  to  give  this  section  in,  out    warrant,    that    defendant    waived 

does    not    affect    prisoner    and    is    no  committing    trial,    and    that    name    of 

ground  for  new  trial.     30/139.  such    person    not   on    presentment   as 

Plea  that  special  presentment  by  grand  prosecutor,    overruled.      136/699     (3) 

jury  was  outcome  of  prosecution  in-  (71  S.  E.  1065). 
stituted  by  named  person  who  swore 

§  1110.  (§  1083.)  How  paid  when  venue  is  changed.  When  the  venue 
is  changed,  the  whole  costs  of  the  case,  and  expenses  of  the  trial  in  the  county 
tc  which  it  was  transferred,  shall  be  borne  by  the  county  from  which  the 
case  is  removed.  The  jail  fees,  if  any,  of  the  person  to  be  tried,  shall  be 
collected  and  paid  by  the  county  treasurer  of  the  county  from  which  the 
case  was  removed;  the  mode  of  collecting  these  fees  and  regulating  the 
amount  of  fees  is  the  same  as  in  other  like  cases.  The  entire  court  costs, 
including  the  costs  of  sheriff,  bailiff,  clerks,  and  jurors  shall  also  be  paid 
by  the  county  treasurer  of  the  county  from  which  the  case  was  removed,  and 
shall  have  the  same  priority  as  jail  fees,  and  shall  be  paid  to  the  county  treas- 
urer of  the  county  where  the  case  is  tried,  after  having  been  first  paid 
by  him. 

Acts   1871-2,  pp.  49,  50.     1895,  p.  71. 

Ciicd.     118/310,  312   (45  S.   E.  381,  46    S.  E.  488). 


ARTICLE  2. 
Fines. 


§  1111.  (§  1084.)  Paid  immediately.  Every  fine  imposed  by  the  court 
under  the  authority  of  this  Code  shall  be  paid  immediately,  or  within  such 
reasonable  time  as  the  court  may  grant. 

Cobb,  837. 

Alternative    sentence    imposed     of     12  garded,  and  the  law  will  declare  what 

months     on    chaingang,    to    be     dis-  is  a  reasonable  time.     127/690   (55  S. 

charged    by    payment    of    fine,    court  E.  483).     Alternative  of  a  fine  having 

should   prescribe    reasonable    time    in  been  given  in  a  misdemeanor  case,  the 

which  to  pay  fine;'  where  court  pre-  defendant  has  the  right,  as  a  matter 

scribes  two  limits  for  payment  which  of  law,   to   pay,   within   a   reasonable 

are  irreconcilable,  neither  will  be  re-  time,  the  money  required  by  that  part 
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of  the  sentence;  and,  upon  payment 
or  tender  thereof  to  the  sheriff  of  the 
county  within  a  reasonable  time,  he  is 
entitled  to  be  discharged  from  any 
further  custody  under  the  sentence. 
10  App.  137  (2)  (72  S.  E.  932).  Where 
misdemeanor  convict  sentenced  in  al- 
ternative, and  while  in  custody  he 
tenders  line  and  costs  to  sheriff,  duty 
of  sheriff  to  accept  and  notify  proper 
authorities,  holding  custody  of  defend- 
ant under  sentence  that  it  has  been 
fully  complied  with;  and  it  is  then 
duty  of  officer  holding  custody  to  dis- 
charge defendant.  10  App.  137  (1)  (72 
S.  E.  932). 
Imprisonment  to  enforce  payment  of 
fine,  court  may  order,  and  such  im- 


prisonment is  no  part  of  penalty. 
22/98;  26/230;  48/336.  Execution  may 
issue  to  enforce  payment  of  fine  after 
imprisonment  has  proved  ineffectual. 
48/335. 

Pardon,  effect  of,  is  to  render  unen- 
forceable note  given  to  solicitor  to 
cover  fine  and  this  is  true  though  the 
note  had  been  sued  on  and  judgment 
had  been  obtained.     51/255. 

Sheriff  discharging  prisoner,  taking 
promise  of  another  to  pay  fine,  is  lia- 
ble for  amount  of  fine,  and  must  look 
to  such  other  therefor;  cannot  after- 
wards arrest  defendant  for  failure  of 
such  other  to  pay.  72/129;  12  App. 
353  (77  S.  E.  191);  and  see  104/332  (30 
S.  E.  812). 


ARTICLE  3. 


Fine  and  Forfeiture  Fund. 

§  1112.  (§  1065.)  Officers  have  a  lien  on  fine  and  forfeiture  fund. 

The  officers  of  court  shall  have  a  lien  upon  all  funds  arising  from  fines  and 
forfeitures,  for  the  payment  of  their  insolvent  costs,  before  any  specific  ap- 
propriation shall  be  made  of  said  funds  for  purposes  of  Sunday-schools,  or 
other  educational  purposes. 
Acts  1875,  p.  88. 


Cited.     131/116,  119  (62  S.  E.  31). 

County  has  no  interest  in  forfeited  re- 
cognizances until  claims  of  officers 
thereon  have  been  paid.  130/121,  126 
(60  S.  E.  458). 

Special  Act  (Acts  1893,  p.  485,  amended 
by  Acts  1894,  p.  93,  providing  for  in- 
solvent  costs   of  solicitor  general   of 


the  Augusta  circuit)  is,  in  view  of  the 
general  law,  invalid  as  being  in  con- 
flict with  constitutional  provision 
against  enactment  of  special  law 
where  there  is  a  general  provision 
(Civil  Code,  §  6391).  136/817  (8)  (72 
S.  E.  254). 


§  1113.  (§  1086.)  Insolvent  costs,  how  allowed.  In  cases  where  a 
bill  of  indictment  is  preferred  and  not  found  true  by  the  grand  jury,  or  where 
a  defendant  shall  be  acquitted  by  a  jury,  or  where  persons  liable  by  law 
for  the  payment  of  costs  shall  be  unable  to  pay  the  same,  the  officers  severally 
entitled  to  such  costs  may  present  an  account  therefor  to  the  judge  of  the 
court  in  which  the  prosecutions  were  depending,  which,  being  examined  and 
allowed  by  him,  he  shall  order  to  be  paid  in  the  manner  prescribed  by  law, 
and  such  account  and  order  shall  be  entered  on  the  minutes  of  the  court. 

Cobb,  833,  836.     Acts  1868,  pp.  25,  26. 
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Grand  jury,  recommendation  by,  under 
Act  of  1873,  followed  by  auditing  and 
approval  by  judge  and  order  for  pay- 
ment, sufficient  to  require  county 
treasurer  to  pay  insolvent  costs, 
though  grand  jury,  may  not  have  ex- 
amined and  audited  account.  Suffi- 
ciency of  recommendation;  absence 
not  waived  by  commissioners.  136/817 
(9-11)  (72  S.  E.  254). 

Special  Act  (Acts  1893,  p.  485,  amended 
by  Acts  1894,  p.  93,  providing  for  in- 
solvent costs  of  solicitor  general  of 
the  Augusta  circuit)  is,  in  view  of 
the  general  law,  invalid  as  being  in 
conflict   with   constitutional  provision 


against  enactment  of  special  law 
where  there  is  a  general  provision 
(Civil  Code,  §  6391).  136/817  (8)  (72 
S.  E.  254).  Act  September  16,  1881 
(Acts  1880-81,  p.  533),  in  so  far  as 
it  prescribes  that  the  insolvent  crim- 
inal costs  of  the  sheriff  of  Richmond 
county  may,  upon  recommendation  of 
the  grand  jury,  be  paid  out  of  any 
money  in  the  treasury,  is  violative  of 
constitutional  provision  against  enact- 
ment of  special  act  where  there  is  a 
general  provision  (Civil  Code,  §  6391). 
137/185  (1)  (73  S.  E.  16),  distinguish- 
ing 84/720  (11  S.  E.  893);  136/817  (72 
S.  E.  254). 


§  1114.  (§  1087.)  Insolvent  costs,  how  paid.  Money  arising  from 
fines,  or  collected  on  forfeited  recognizances  in  the  superior  courts,  or  for  a 
violation  of  the  penal  laws,  shall  be  first  applied  to  the  extinguishment  of  the 
insolvent  lists  of  the  officers  bringing  it  into  court  and  those  of  justices  and 
constables  pro  rata,  and  then  to  the  orders  of  former  officers  in  proportion 
to  their  claims. 


Clerk  whose  term  expired  before  pre- 
sentments returned  not  an  officer  who 
brings  fund  info  court,  notwithstand- 
ing he  may  have  been  re-elected  and 
is  serving  another  term  when  the 
fund  is  brought  in.    67/559  (2). 

County  court,  where  case  is  transferred 
to,  from  superior  court,  money  arising 
from  fines  and  forfeitures  should  be 
paid  to  the  county  treasurer  after  de- 
ducting the  costs  due  the  officers  of 
the   superior   court.     54/40. 

Discharge  of  legal  claims  on  fund  is 
condition  precedent  to  payment  into 
treasury  by  officer.  67/559  (1);  and 
see  82/20  (b)  (8  S.  E.  733);  85/284  (11 
S.  E.  620). 

Jail  fees,  county  cannot  charge,  to  in- 
solvent costs  and  participate  in  divi- 
sion of  fines  and  forfeitures.  130/121, 
124  (60  S.  E.  458). 

Justices  and  constables  are  not  entitled 
to  share  with  solicitor  in  distribution 
of  a  fund  arising  from  fines  under 
special  presentments  of  grand  jury. 
67/559. 

Order  of  court  allowing  fees  of  solicitor 
is  a  charge  upon  the  fund  and  will  not 
be  opened  upon  a  motion  to  distrib- 
ute.    12/353  (6);  and  see  39/578. 

Priorities:  Solicitor  who  brings  money 
into  court  entitled  to  payment  first;  if 
there  is  a  surplus,  the  insolvent  orders 


of  the  former  solicitor  and  the  clerk 
and  the  sheriff  are  next  paid,  accord- 
ing to  their  priorities  and  the  balance 
goes  into  the  county  treasury.  81/719 
(8  S.  E.  427);  and  see  67/559  (3). 

Remission  by  legislative  action  before 
collection,  fines  and  penalties  may  be 
discharged  by.  15/480.  The  govern- 
or's remission  of  fine  has  the  effect  of 
restoring  it  to  the  individual  fined  and 
a  fine  which  has  been  paid,  but  is  un- 
appropriated in  the  manner  provided 
by  law  and  which  is  subsequently  re- 
mitted will  be  ordered  restored. 
1/606. 

Solicitor  is  entitled  to  his  fees  whether 
bills  are  tried  or  nol  pros'd,  or  other- 
wise disposed  of  during  his  term. 
12/353   (5). 

Special  Act  (Acts  1893,  p.  485,  amended 
by  Acts  1894,  p.  93,  providing  for  in- 
solvent costs  of  solicitor  general  of 
the  Augusta  circuit)  is,  in  view  of 
the  general  law,  invalid  as  being  in 
conflict  with  constitutional  provision 
against  enactment  of  special  law 
where  there  is  a  general  provision 
(Civil  Code,  §  6391).  136/817  (8) 
(72  S.  E.  254).  Act  September  16, 
1881  (Acts  1880-81,  p.  533),  in  so  far 
as  it  prescribes  that  the  insolvent 
criminal  costs  of  the  sheriff  of  Rich- 
mond county  may,  upon  recommenda- 
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tion  of  the  grand  jury,  be  paid  out  of  distinguishing  84/720   (11   S.   E.   893), 

any  money  in  the  treasury,  is  violative  136/817  (72  S.  E.  254). 

of  constitutional  provision  against  en-  Time    for    allowing    accounts    of    solic- 

actment  of  special  act  where  there  is  itors,  is  during  term  at  which  they  ac- 

a     general     provision      (Civil     Code,  crued,    but    law    does   not   require    it. 

§   6391).      137/185    (1)    (73    S.    E.    16),  12/353. 

§  1115.  (§  1088.)  Costs  due  justices  and  constables.  Costs  due  jus- 
tices and  constables,  in  cases — 

1.  When  parties  have  been  acquitted; 

2.  When  they  are  unable  to  pay  costs; 

3.  In  counties  in  which  there  are  no  county  courts,  when  persons  have 
been  bound  over  by  the  justice,  or  have  been  committed  to  jail  in  default  of 
bail  and  the  grand  jury  make  a  return  of  "no  bill;"  or  when,  after  an  investi- 
gatiorf,  the  party  has  been  discharged  by  the  justice; 

4.  In  counties  where  there  are  county  courts,  in  felony  cases ;  and  in  mis- 
demeanor cases  in  which  an  indictment  has  been  demanded : 

Shall  be  paid  out  of  fines  and  forfeitures  upon  the  order  of  the  judge  of 
the  superior  court,  and  are  of  equal  dignity  with  the  accounts  of  the  officers 
of  the  superior  court,  and  entitled  to  participate  pro  rata  upon  a  distribu- 
tion of  any  funds  arising  from  fines  and  forfeitures. 

Acts   1874,  pp.  90,  91.     1882-3,  p.  94.     1889,  p.   101. 

§  1116.  (§  1089.)  Forfeitures  and  fines  to  be  paid  into  the  county 
treasury.  The  officers  of  the  several  courts,  including  the  prosecuting 
officers,  shall  pay  into  the  county  treasury  of  the  county  where  said  court  is 
held  all  moneys  arising  from  fines  and  forfeitures  by  them  collected,  and, 
on  failure  to  do  so,  shall  be  subject  to  rule  and  attachment,  as  in  case  of 
defaulting  sheriffs.  But  no  such  officer  shall  be  required  to  pay  into  the 
treasury,  as  aforesaid,  any  such  moneys,  until  ail  the  legal  claims  on  such 
funds  held  and  owned  by  said  officer  bringing  the  money  into  court,  and  the 
costs  due  the  justices  and  constables  in  the  particular  case  by  which  the 
funds  for  distribution  were  brought  into  court,  shall  have  been  allowed 
and  paid. 

Acts  1876,  p.  108.     1878-9,  p.  189. 

Cited.     124/1077,  1079  (53  S.  E.  181);  from   fines  and  foifeitures  in  latter's 

130/121,  123  (60  S.  E.  458).  hands,  on  orders   for  insolvent  costs 

Former  solicitor,  not  immediate  prede-  allowed  first  solicitor  during  his  term 

cessor,   not   rule   present   solicitor   to  of  office.    115/459  (1,  2)  (41  S.  E.  601). 

compel    him    to    pay    former    excess 

§  1117.  (§  1090.)  How  distributed.  All  such  fines  and  forfeitures 
shall  be,  at  each  term  of  the  court,  distributed  by  the  solicitor,  under  order 
of  the  court,  to  such  persons  and  according  to  the  priorities  now  prescribed 

•  Ga  Code— 50 
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by  law ;  and  on  his  failure  to  do  so,  he  shall  be  subject  to  a  rule  at  the  in- 
stance of  any  party  aggrieved. 

Acts  1878-9,  p.  189. 

§  1118.  (§  1091.)  To  be  kept  separate.  The  moneys,  so  paid  in,  shall 
be  kept  separate  and  distinct  from  the  county  funds  arising  from  other 
sources,  and  distinct  and  separate  accounts  of  said  funds  shall  also  be  kept 
as  to  what  court  the  same  was  received  from,  by  the  county  treasurer,  and 
the  same  shall  be  paid  only  for  insolvent  costs,  and  in  cases  where  defendants 
have  been  acquitted  in  the  manner  hereinafter  directed. 

Acts  1876,  p.  108. 

§  1119.  (§  1092.)  How  claims  on  the  fund  are  to  be  paid.  Any  officer 
having  a  claim  against  said  fund  for  insolvent  costs,  or  in  cases  where  de- 
fendant has  been  acquitted,  if  the  same  accrued  in  the  superior  court,  (or  a 
magistrate's  court  prior  to  indictment),  shall  present  to  the  judge  of  the  su- 
perior court  an  itemized  bill  of  costs  claimed;  and  if  the  same  shall  be  ap- 
proved by  him,  he  shall  order  the  same' entered  on  the  minutes  of  the  court, 
and  the  same  shall  be  a  warrant  on  the  county  treasurer,  to  be  paid  by  him 
cut  of  any  fines  and  forfeitures  in  the  treasury  received  from  the  superior 
court. 

Acts  1876,  p.  109. 

County  court,  fines  imposed  in,  must  court  have  no  lien  or  claim,  on  ac- 
be  paid  over  to  county  treasurer,  and  count  of  insolvent  costs  due  in,  upon 
not  applied  to  insolvent  costs  of  of-  fines  in  county  treasury  arising  in 
ficers.  106/793  (32  S.  E.  855).  county  court  upon  other  cases  trans- 
Transferred  cases  from  superior  to  f erred  from  superior  court.  113/999 
county     court,     officers     of     superior  (39  S.  E.  433). 

§  1120.  (§  1093.)  Justices  and  others,  how  paid.  Any  officer  of  the 
county  court,  or  any  notary  public,  or  justice,  having  jurisdiction  for  the 
trial  of  misdemeanors  in  any  county,  having  a  like  claim  for  costs,  or  before 
whom  a  preliminary  investigation  may  be  had,  and  also  constables  having  a 
like  claim  for  costs,  shall  present  the  same  to  the  judge  of  said  court  in  the 
form  prescribed  in  the  preceding  section ;  and  when  such  order  is  approved 
and  entered  on  the  minutes  of  said  county  court,  if  any,  and  if  not,  then  on  a 
book  prepared  and  kept  by  said  county  court,  said  notary  public,  or  justice, 
for  that  purpose,  the  same  shall  be  a  warrant  on  the  county  treasurer,  to  be 
paid  out  of  any  fines  and  forfeitures  arising  from  proceedings  in  said  county 
court  in  accordance  with  the  laws  providing  for  the  distribution  of  fines  and 
forfeitures  in  the  superior  court. 

Acts  1876,  p.  109. 

Cited.     106/793,  796  (32  S.  E.  855).  county    treasury    arising    in     county 

Transferred     cases     from     superior     to  court    upon    other    cases    transferred 

county  court,  officers  of  superior  court  from   superior  court.     113/999    (39  S. 

have  no  lien  or  claim,  on  account  of  E.  433). 
insolvent  costs  due  in,  upon  fines  in 
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§  1121.  (§  1094.)  Treasurer  to  report  to  grand  jury.     The  county 

treasurer  shall  report  to  the  grand  jury,  at  each  regular  term  of  the  superior 

court,  the  amounts  of  fines  and  forfeitures  received  by  him,  and  to  whom  dis- 

•  bursed,  for  the  six  months  preceding  said  report,  and  shall  receive,  as  his 

compensation,  two  and  one  half  per  cent  on  the  amounts  paid  out  by  him. 

Acts  1876,  p.  109. 

Cited.     106/793,  796  (32  S.  E.  855). 

§  1122.  (§  1095.)  Local  laws  not  repealed.  Nothing  in  the  preced- 
ing section  shall  affect  the  distribution  of  funds  arising  from  fines  and  for- 
feitures, or  the  compensation  of  county  treasurers,  as  regulated  by  any  local 
law. 

Acts  1876,  p.  109. 

§  1123.  (§  1096.)  Exceptions.  The  foregoing  sections  do  not  apply  to 
a  city  court ;  nor  do  they  authorize  a  judge  to  draw  his  warrant  to  pay  insol- 
vent costs,  or  costs  where  the  defendant  has  been  acquitted,  or  any  other  fund 
in  the  county  treasury  than  the  fund  arising  from  fines  and  forfeitures,  nor 
do  they  affect  any  local  law. 

Acts  1876,  p.  109. 

Cited.     106/793,  796   (32  S.  E.  855). 

§  1124.  (§  1097.)  Fund  arising  from  the  labor  of  convicts.  When 
a  county  hires  out  convicts,  the  money  received  as  compensation  for  their 
labor  shall  be  applied  to  the  payment  of  the  fees  of  the  officers  of  court,  in- 
cluding justices  and  constables  who  rendered  services  in  such  cases,  and  to 
the  witnesses'  fees,  and  the  balance  shall  be  paid  into  the  county  treasury  for 
county  purposes. 

Acts  1890-1,  p.  212. 

See  §§  1172,  1216.  solvent  costs.     127/659  (56  S.  E.  754); 

Cited.     131/116,  119  (62  S.  E.  31).  and  see  135/847  (70  S.  E.  790). 

Balance   paid    into   treasury   only   after  Jail  fees  due  the  county  not  to  be  paid 

payment    of    officers    and    witnesses.  out   of    this    fund.      130/121,    125    (60 

114/583  (1)   (40  S.  E.  741);  127/659  (3)  S.  E.  458). 

(56  S.  E.  754).  Mandamus    lies    to    compel     compliance 

County   not   liable  to   officers   of  court  with   this   section.   114/583   (2)    (40  S. 

for    value    of    services    of    convicts.  E.  741).    Mandamus  not  lie  to  compel 

114/583  (3)   (40  S.  E.  741).  officer  to  turn  over  money  collected, 

Insolvent  costs  in  other  cases  are  to  be  where  it  was  another's  duty  to  col- 
discharged,  after  paying  costs  in  the  lect  and  pay  over.  113/1023  (2)  (39 
particular  cases,  including  witnesses'  S.  E.  425).  Mandamus  lies  to  compel 
fees,  and  the  balance  then  is  to  be  paid  ordinary  to  pay  over  money  received 
into  treasury.  124/1077  (53  S.  E.  181).  as  hire  of  convicts,  though  fund  al- 
It  is  duty  of  ordinary  or  county  com-  ready  wrongfully  disbursed  by  him. 
missioners  to  receive  and  disburse  the  131/264  (62  S.  E.  189). 
funds;  the  county  treasurer  cannot  Retroactive,  this  section  is  not,  so  as  to 
pay  out  any  sum  received  from  county  apply  to  cases  orginating  before  its 
authorities  from  hire  ol  convicts  to  passage.  88/238  (14  S.  E.  563). 
judgments  in  favor  of  officers  for  in- 
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Fine  and  forfeiture  fund. 


§  1124  (a).  Costs  in  misdemeanor  cases*  [In  all  counties  in  the  State 
having,  according  to  the  United  States  census  for  1900,  a  population  of  not 
less  than  24,890  nor  more  than  24,995,  and  in  counties  having  populations 
not  less  than  22,625  nor  more  than  22,675,  and  which  said  counties  operate 
and  maintain  a  chain-gang  for  work  upon  the  public  roads  of  the  same,  the 
county  commissioners  or  other  county  officer  having  charge  of  the  fiscal  af- 
fairs of  said  county  shall,  upon  receipt  of  misdemeanor  convicts  which  have 
been  convicted  in  the  superior  or  city  courts  of  said  counties,  pay  to  the 
officers  of  said  courts  out  of  the  county  treasury  as  compensation  for  serv- 
ices rendered  in  the  trial  and  conviction  of  said  convicts  so  delivered,  their 
legal  fees  and  costs  as  fixed  by  law,  in  said  cases  only.  The  costs  and  fees 
of  justice  of  the  peace  and  constables  in  said  case  shall  also  be  paid  by  said 
authority.] 

Acts  1910,  p.  81. 

Is   this    section    constitutional?      See  S.  E.  747);  140/31  (78  S.  E.  457). 

135/265   (69   S.   E.   182);   139/117    (76 

§  1124  (b).  Costs  where  convict  sentenced  to  chaingang.  [The 
board  of  commissioners  of  roads  and  revenues,  or  the  ordinary  as  the  case 
may  be,  in  all  counties  having  therein  a  city  with  a  population  of  not  less 
than  ten  thousand  nor  more  than  twelve  thousand,  according  to  the  United 
States  Census  of  1900,  shall  pay  out  of  the  general  funds  of  the  county  to  the 
officers  of  the  superior  court  and  the  officers  of  the  city  court,  for  each  con- 
vict received  from  the  respective  courts  and  worked  under  sentence  on  the 
chaingang  of  the  county,  the  legal  costs  due  the  officers  of  the  respective 
courts  wherein  said  convict  was  tried,  convicted  and  sentenced.] 

Acts  1910,  p.  lis. 

Are  this  section  and  section  1124   (c)  E.    182);    139/117    (76    S.    E.   747); 

constitutional?     See    135/265    (69    S.  140/31  (78  S.  E.  457). 

§  1124  (c).  How  paid.  [The  clerk  of  the  superior  court  and  of  the 
city  court  shall  on  the  first  Monday  of  each  month  prepare  a  list  of  the  con- 
victs tried,  convicted  and  under  sentence,  in  the  chaingang  of  the  county, 
with  the  amount  of  legal  costs  due  each  officer  therefor,  which  itemized  bill 
of  costs  in  each  case  shall  be  first  approved  by  the  judge  of  the  respective 
courts  and  then  be  by  the  clerk  presented  to  the  board  of  commissioners  of 
roads  and  revenues  or  the  ordinary,  as  the  case  may  be,  who  shall  draw  war- 
ranto on  the  county  treasurer,  payable  to  the  order  of  the  said  officers  of 
court  for  amount  of  costs  due  them  as  shown  by  the  approved  list,  and  said 
warrants  shall  be  paid  by  the  county  treasurer  from  the  general  funds  of  the 
county  in  the  hands  of  the  treasurer.] 

Acts  1910,  p.  118. 

See  note  to  preceding  section. 
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Illegal  fees.     Solicitor-general. 


SALARIES  AND  F^ES  OF  OFFICERS,  WITNESSES,  AND 

JURORS. 


ARTICLE  1. 
Illegal  Fees. 


§  1125.  (§  1098.)  Officer  dismissed  for  taking  illegal  fees.  Any  pub- 
lic officer  who  shall  charge  or  take  fees  not  allowed  by  law,  or  for  service  not 
performed,  shall,  on  conviction  or  proof  thereof,  be  dismissed  from  office. 

Cobb,  357. 
§  306. 


ARTICLE  2. 

Solicitor-general. 

§  1126.  (§  1099.)  Salary  and  fees  of  solicitor-general.    The  salary 
per  annum  of  each  solicitor-general  is  two  hundred  and  fifty  dollars. 
His  fees  are  as  follows : 

For  each  person  prosecuted  for  a  capital  offense $  50  00 

For  each  person  prosecuted  to  trial  or  plea  of  guilty  for  any  other 

felony,  and  for  any  violation  of  the  laws  against  gambling 25  00 

When  any  person  is  indicted  or  prosecuted  for  assault  with  intent  to 
murder,  and  shall  be  convicted  or  plead  guilty  of  assault  and  bat- 
tery, or  assault 5  00 

For  each  person  indicted  or  presented 5  00 

For  each  person  prosecuted  to  trial  or  plea  of  guilty  for  any  offense 

not  otherwise  provided   for 5  00 

For  every  bill  of  indictment  ignored  by  the  grand  jury 5  00 

For  a  peace  warrant  tried  or  disposed  of  by  -the  court 5  00 

For  attending  at  judge's  chamber  to  take  the  affidavit  of  any  person  in 

criminal   cases. 1  00 

For  drawing  an  affidavit,  or  any  instrument  of  writing,  per  copy  sheet.  10 
For  drawing  capias  against  a  person  indicted  or  presented  and  not 

bound  over * .  50 

For  drawing  a  capias  against  each  defaulting  juror 50 

For  entering  a  nolle  prosequi 25 

For  each  proceeding  to  enforce  a  recognizance 5  00 

For  every  amount  collected  on  such  proceedings 5  per  cent 

For  plain  collections  for  the  State 5  per  cent 
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Solicitor-general. 


For  litigated  collections  for  the  State 10  per  cent 

For  every  proceeding  instituted  to  forfeit  a  charter $  100  00 

For  services  in  cases  not  mentioned,  where  the  State  is  an  interested 

party,  at  the  discretion  of  the  Governor,  not  exceeding 50  00 

For  services  in  the  Supreme  Court  his  fees  are: 

In  capital  cases 50  00 

Other   felonies 30  00 

All  other  cases 15  00 

For  litigated  recognizances  double  fees  and  commissions. 

His  fees  for  prosecuting  in  the  superior  court  the  felonies  which  were  re- 
duced to  misdemeanors  by  the  Act  of  March  20,  1866,  are  the  same  as  they 
were  before  said  Act. 

Cobb,  353,  362,  363,  456.     Acts  1865-6,  p.  233.     1866,  p.  153.     1876,  p.  33.     1878, 

p.  49.     1866,  p.  21. 
§§  328,  798  (b).    §§  6533,  6017  (a),  C.  C. 

Cited.     103/45  (29  S.  E.  467);  136/224  entitled  to  fee  for  drawing  accusation 

(71  S.  E.  135).  and      entering      of      nolle      prosequi. 

"All  other  cases,"  in  Supreme  Court,  as  136/812  (5)  (72  S.  E.  251). 

used  in  this  section,  allows  but  one  Reduced     felonies,     stabbing,     larceny 

fee  for  each  case,  though  more  than  from  person,  and  larceny  from  house 

one  plaintiff  in  error  (one  dissenting).  are,  and   solicitor  may  charge   felony 

109/819   (2)    (35  S.  E.  312).  costs.     136/812  (6)  (72  S.  E.  251). 

Atlanta  Criminal  Court,  solicitor  of,  en-  Riot,  solicitor  representing  State  in  Su- 

titled  to   same   fees   as   solicitor-gen-  preme  Court  in  case  of,  entitled  to  only 

eral  of  State.     108/245   (33  S.  E.  884).  fifteen  dollars.     109/819   (1)    (35  S.   E. 

Escape  before  trial,  in  case  of,  solicitor  312). 

entitled    only   to    fees    which    accrued  State  treasury,  fees  in  case  of  litigated 

before  escape.    57/332.  recognizance   not  payable   from;   only 

Larceny  from  the  house,  fee  of  solicitor  to  be  paid  in  event  of  collection,  and 

general  in,  is  $30.00.     58/139.  out   of   amount   collected    from    crim- 

Misdemeanor,  where  one  convicted  of,  inal  bonds.  11  App.  586  (75  S.  E.  900). 
under  charge  of  felony,  solicitor  en-  Transferred  cases,  solicitor's  right  to  fee 
titled  to  only  fifteen  dollars  for  serv-  for  return  of  indictment  or  present- 
ices  in  Supreme  Court.  111/647  (36  ment  in,  complete  before  transfer. 
S.  E.  859).  61/70;  76/493   (2). 

Nolle  prosequi,  judgment  of,  solicitor  is 

§  1127.  (§  1100.)  Certificate  of  services.  They  shall  not  be  paid 
fees  for  litigation,  without  the  certificate  of  the  presiding  judge  that  they 
are  properly  and  faithfully  claimed  as  such ;  nor  on  any  bill  for  any  species 
of  gaming,  where  the  same  is  entered  nol.  pros. 

§  1128.  (§  1101.)  State  to  pay  fees  in  Supreme  Court,  when.    The 

fees  of  the  solicitors,  for  services  rendered  in  the  Supreme  Court,  shall  be 
paid  by  the  State,  on  the  warrant  of  the  Governor,  in  all  cases  when  the 
solicitor  shall  present  the  certificate  of  the  clerk  of  the  Supreme  Court  as 
to  services,  and  of  the  clerk  of  the  superior  court  to  the  fact  that  the  de- 
fendant was  acquitted,  or  was  unable  to  pay  the  costs. 
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Solicitor-general. 

Certificate  of  clerk  of  trial  court  must  to  cases  of;  nor  to  those  of  a  quasi- 

show  each  plaintiff  in  error  in  bill  of  criminal    character.     Applies    only    to 

exceptions    is    insolvent.     109/819    (4)  criminal    cases   proper.     11    App.    586 

(35  S.   E.  312).  (75  S.   E.  900). 

Civil  character,   this   section   not   apply 

§  1129.  (§  1102.)  In  city  court  cases.  Their  fees  in  city  courts  shall 
be  as  follows: 

For  every  case  prosecuted  to  trial  or  plea  of  guilty,  which  originates 

by  accusation  in  the  city  court  $  10  00 

For  every  indictment  prosecuted  to  trial  or  plea  of  guilty 5  00 

For  every  case  for  a  violation  of  the  gambling  laws  of  this  State  . .  25  00 
For  representing  the  State  in  each  case  carried  to  the  Supreme  Court 

from   the   city   court    IS  00 

For  all  services  for  which  this  section  does  not  provide,  he  shall  receive 
the  same  fees  as  are  allowed  by  law  for  similar  services  in  the  superior  court. 

Acts  1884-5,  p.  472.     1890-1,  p.  96.     1892,  p.  107. 
§  6017  (a),  C.  C. 

Atlanta  Criminal  Court,  solicitor  of,  en-  cases  of;  nor  to  those  of  a  quasi- 
titled  to  same  fee  as  solicitors  general  criminal  character.  Applies  only  to 
of  the  State.     108/245  (33  S.  E.  884).  criminal    cases    proper.      11    App.    586 

Certiorari   case   from   city   court,    solic-  (75  S.  E.  900). 

itor-general's  duty  to  represent  State  Joint    accusation,    fee    of   solicitor    for 

before  Court  of  Appeals  in,  and  he  is  finally  disposing  of,  only  that  allowed 

entitled  to  fee.     7  App.  745  (4)  (68  S.  for    disposing    of    single     accusation. 

E.  60).  136/222   (71  S.   E.  140). 

Civil  character,  this  section  not  apply  to 

§  1130.  (§  1103.)  In  Supreme  Court.  He  shall,  for  his  services  in  the 
Supreme  Court,  be  paid  out  of  the  treasury  of  the  State,  by  warrant  drawn 
by  the  Governor  upon  certificate  of  the  clerk  of  the  Supreme  Court  as  to 
the  performance  of  such  services,  and  the  certificate  of  the  clerk  of  the  city 
court  of  the  insolvency  or  acquittal  of  defendant. 

Acts  1884-5,  p.  478. 

Civil  character,  this  section  not  apply  the  Augusta  circuit)  is,  in  view  of  the 
to  cases  of;  nor  to  those  of  a  quasi-  general  law,  invalid  as  being  in  con- 
criminal  character.  Applies  only  to  flict  with  constitutional  provision 
criminal  cases  proper.  11  App.  586  against  enactment  of  special  law 
(75  S.  E.  900).'  where    there    is    a    general    provision 

Special  Act  (Acts  1893,  p.  485,  amended  (Civil    Code     section    6391).     136/817 

by  Acts  1894,  p.  93,  providing  for  in-  (8)   (72  S.  E.  254). 
solvent   costs   of   solicitor   general   of 
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Stenographic  reporter. 

ARTICLE  3. 

Stenographic  Reporter. 

§  1131.  (§  1104.)  Compensation  in  criminal  cases.  The  compensa- 
tion of  the  reporter,  or  stenographic  reporter,  for  taking  down  testimony 
in  the  trial  of  such  criminal  cases  as  are  required  by  law  to  be  recorded, 
shall  be  fifteen  dollars  per  day,  which  sum  shall  be  paid  by  the  county  treas- 
urer, or  other  officer  having  charge  of  the  county  funds  of  the  county  wherein 
such  criminal  cases  shall  be  tried,  on  the  certificate  and  order  of  said  judge 
as  to  the  number  of  days  he  has  been  employed,  but  not  exceeding  twenty-five 
hundred  dollars  shall  be  paid  in  any  one  year  for  work  done  in  that  year 
out  of  the  funds  of  any  one  county,  [except  in  counties  containing  cities 
of  over  150,000  inhabitants  in  which  excepted  counties  the  board  of  county 
commissioners  shall  fix  the  compensation.]  (a)  In  cases  of  conviction,  the 
costs  of  reporting,  as  provided  in  this  section,  shall  be  entered  up  against 
the  defendant,  on  which  judgment  the  clerk  of  the  superior  court  shall  is- 
sue execution,  and  *  the  money  arising  therefrom  shall  be  deposited  in  the 
treasury  of  the  county  where  such  conviction  was  had  to  be  held  as  other 
county  funds  are  held.  Suchf  reporter  or  stenographer  shall  for  reports 
of  evidence  and  other  proceedings  by  him  furnished,  be  paid  by  the  party 
requesting  the  same  at  a  rate  not  to  exceed  ten  cents  for  each  one  hundred 
words. 

Acts  1876,  p.  333.     1884-5,  p.  130.     (a)  Acts  1914,  p.  63. 
§§  810,  1007.     §§  4985,  5988-5989  (a),  C.  C. 

Mandamus   lies  to  compel  treasurer  to  Testimony,    does    this   compensation    of 

honor     order,    provided    it    is    valid.  $15  per  day  cover  services  in  writing 

91/621  (1)  (17  S.  E.  966).  out,  and,  if  not,  can  judge  allow  any 

Order,  should  clearly  appear  from  con-  additional  compensation?  91/621  (2) 
tents  of,  that  it  was  granted  to  cover  (17  S.  E.  966).  This  is  all  the  corn- 
compensation  for  taking  down  testi-  pensation  the  law  allows  for  the  tak- 
mony  in  criminal  cases,  and  not  for  ing  down  of  the  testimony  and  the 
"services  as  official  stenographer."  reproduction  of  it  in  intelligible  form; 
91/621  (1)  (17  S.  E.  966).  Contents  where  there  is  no  conviction,  the  notes 
of  order  should  show  that  it  need  not  be  written  out.  93/775  (21 
covers  specific  number  of  days  at  the  S.  E.  144).  And  so  in  case  of  mis- 
rate  of  $15  per  day.  93/255  (20  S.  E.  trial.  93/777  (21  S.  E.  1453. 
107),  777   (21   S.  E.   145). 


♦"And"  appears  in  original  section,  in  the  Code  of  1910,  but  is  omitted  in  rep- 
etition of  section  in  amending  Act. 

tThis  word  appears  in  the  repetition  of  the  section  in  the  amending  Act.  The 
original  section  has  "said." 
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Special  bailiffs.     Clerks  of  superior  courts.     Sheriffs. 

ARTICLE  4. 

Special  Criminal  Bailiffs. 

§  1132.  (§  1105.)  Their  compensation.  The  compensation  of  special 
criminal  bailiffs  shall  be  fixed  by  the  ordinary,  or  by  the  county  commissioners 
in  those  counties  where  such  boards  exist,  and  shall  be*paid  out  of  the  county 
treasury  on  warrants  drawn  by  the  ordinary  or  the  board  of  commissioners 
of  roads  and  revenues  in  the  several  counties  where  such  bailiffs  are  ap- 
pointed. 

Acts  1890-1,  p.  223. 
§§  808,  809. 


ARTICLE  5. 

Clerks  of  the  Superior  Courts. 

§  1133.  (§  1106.)  Clerks  of  superior  courts.  The  clerks  of  the  su- 
perior courts  shall  be  entitled  to  charge  and  collect  the  following  fees  for 
official  duties  performed  by  them,  to  wit: 

For  service  in  docketing  and  entering  bills  of  indictment  or  present- 
ments on  minutes  in  case  of  nolle  prosequi $  3  00 

For  services  in  said  cases  when  defendant  is  tried  or  pleads  guilty, 

or  there  is  a  settlement 6  00 

For  transcribing  record  and  evidence  in  State  cases,  per  one  hundred 

words    IS 

For  recording  forfeiture  of  bond  on  minutes 1  00 

For  issuing  scire  facias  after  forfeiture,  original 1  50 

For  each  copy 1  00 

For  subpoenas,   each 15 

No  statute  of  force,  which  provides  compensation   for  said  clerks  for 
discharge  of  a  duty  not  herein  provided  for,  is  hereby  repealed. 
Acts  1880-1,  pp.  88,  89. 
§  6017  (b),  C.  C. 


ARTICLE  6. 

Sheriffs. 

§  1134.  (§  1107.)  Sheriffs.     The  sheriffs  are  entitled  to  the  following 
fees,  to  wit : 

For  removing  prisoner  when  habeas  corpus  is  sought  for  his  relief.  .$  1  25 
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Sheriffs. 

For  removing  a  prisoner  by  order  of  any  court,  and  for  bringing  back 
fugitives  from  justice  to  the  county  where  the  crime  was  com- 
mitted, to  be  paid  out  of  the  county  treasury  upon  approval  of 

the  county  commissioners  or  ordinary,  per  day 2  00 

and  actual  necessary  expenses. 
For  removing  a  prisoner  under  habeas  corpus,  when  no  mileage  is 

paid,   per  day 2  00 

For  attending  a  person  taken  by  warrant  to  the  judge's  chamber,  for 

each  time 1  25 

For  conducting  a  prisoner  before  a  judge  or  court  to  and  from  jail. .     1  25 

For  executing  and  returning  a  bench-warrant 2  00 

For  apprehending  a  person  suspected,  if  committed  or  held  to  bail. .     2  00 
For  each  person,  not  exceeding  two,  who  may  be  employed  to  guard  a 

prisoner  to  and  from  jail,  per  day 1  50 

For   summoning  each   witness 50 

For  taking  bonds  in  criminal  cases 1  00 

For  executing  a  criminal 10  00 

For  executing  a  warrant  of  escape 1  00 

Mileage  fees,  executing  criminal,  and  for  guards,  herein  provided,  shall 
be  paid  by  the  county;  and  no  criminal  cost  herein  provided  for  shall  be 
collectible  out  of  the  defendant  until  after  conviction,  except  costs  accruing 
upon  forfeited  recognizances. 

Sheriffs,  being  ex-officio  jailers,  shall  receive  the  following  fees  for 
official  duties  performed  by  them,  to  wit :  For  turning  key  on  receiving,  dis- 
charging, or  conducting  a  prisoner  before  any  court,  sixty  cents.  For  diet- 
ing a  prisoner  confined  in  jail  on  any  ground  whatever,  such  fees  as  may  be 
fixed  by  the  ordinary  or  commissioners  of  the  county,  who  are  invested  by 
law  with  power  to  fix  said  fees.  Whenever  jail  fees  are  chargeable  to  the 
county,  the  same  shall  be  paid  monthly.  Provided,  that  no  local  law  reg- 
ulating county  jails  or  fixing  salaries  for  jailers,  or  their  fees,  shall  in  any 
way  be  affected  or  repealed  by  this  section. 

All  laws  and  parts  of  laws  in  conflict  with  this  section  are  hereby  re- 
pealed; except  that  no  statute  in  force  in  this  State,  which  provides  com- 
pensation for  sheriffs  for  discharge  of  a  duty  not  herein  provided  for,  shall 
be  hereby  repealed,  but  the  same  shall  continue  in  force,  and  except  that 
no  local  law  shall  be  hereby  affected:  Provided,  that  if  provision  be  made 
by  local  or  special  law  for  such  special  compensation,  then  the  sheriff  shall 
not  be  entitled  to  compensation  both  under  this  section  and  under  such  local 
Dr  special  law. 

Cobb,  351.     Acts  1880-1,  p.  91.     1894,  p.  48.     1898,  p.  62. 
§§  13,  305,  1165.     §  6017   (b),   C   C. 

Attendance  upon  court  incident  to  of-  Convict  witnesses,  sheriff  cannot  re- 
fice;  no  extra  compensation  therefor.  cover  fees  for  bringing,  to  court,  as 
65/80.  costs.     137/189  (2)   (73  S.  E.  15). 
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Jury    fees,     sheriff    cannot    recover    as  for  serving,  as  costs.     137/189  (2)   (73 

costs.     137/189  (2)    (73  S.  E.  15).  S.  E.  15). 

Prisoner  to  court,  fee  for  conducting,  to  Statute    must    expressly    provide    that 

be  paid  only  for  bringing  prisoner  to  sheriff   shall   be   paid   for   services   as 

court  and  for  returning  him  one  time,  costs,  before  entitled  to  same.    137/189 

and    not    for   taking   prisoner   to   and  (2)   (73  S.  E.  15). 

from     pending      the     trial.       70/722;  Talesmen,    no    compensation    for    sum- 

137/189,  190  (3)  (73  S.  E.  15).     Sheriff  moning.     65/80. 

not  entitled  to  collect  fees  for  taking  Witnesses  to  appear  before  grand  jury, 

prisoner    before    judge    from    county;  county    authorities    not    authorized  to 

these    costs    must  be    collected    from  pay     sheriff     fees     for    summoning, 

prisoner  after  conviction.     123/173  (4)  112/152  (37  S.  E.  178).  Claim  for  sum- 

(51  S.  E.  307).  moning  witnesses,    approved    by  trial 

Railroad  fare,  not  authorized  to  charge,  court,  not  interfered  with,  here,  though 

but  only  mileage.     9/109.  it  did  not  specify  for  whom  subpoenas 

Rules,  sheriff    cannot    recover    fee    for  were  issued  or  whether  witnesses  were 

serving,  as  costs.     137/189   (2)    (73  S.  examined.     137/189,  190  (4)   (73  S.  E. 

E.  15).  15). 

Scire  facias,  sheriff  cannot  recover  fee 


ARTICLE  7. 

Jailers,  Deputy  Jailers,  and  Guards. 

§  1135.  (§  1108.)  Jailers.  Jailers  are  entitled  to  the  following  fees, 
to  wit: 

For  turning  the  key  when  he  receives  the  prisoner,  sixty  cents. 

For  turning  the  key  when  he  finally  discharges  the  prisoner,  sixty  cents. 

For  dieting  prisoners  confined  in  jail  on  any  ground  whatever,  such  fees 
as  may  be  fixed  by  the  ordinary  of  the  county,  who  is  hereby  invested  with 
the  power  to  fix  said  fees. 

Whenever  jail  fees  are  chargeable  to  the  county,  they  shall  be  paid 
monthly. 

This  section  shall  not  vary  or  repeal  any  local  act  regulating  the  fees  of 
jailers. 

Acts  1875,  p.  22.     1880-1.  p.  76. 
S  1161. 

Bill  of  costs,  duty  of  solicitor  to  put  jail  Insolvent   costs,    county   cannot   charge 

fees    in,    and    collect    and    pay    them  its  jail  fees  to,  and  participate  in  divi- 

over  to  the  proper  officer.     81/719  (8  sion  of  fines  and  forfeitures  from  other 

S.  E.  427).  cases.     130/121,  124   (60  S.  E.  458). 

§  1136.  Deputy  jailers  and  guards  in  certain  counties.  The  com- 
pensation of  the  deputy  jailer  in  counties  of  this  State,  having  therein  cities 
of  a  population  of  not  less  than  fifty  thousand  and  not  more  than  seventy- 
five  thousand  inhabitants,  shall  be  not  more  than  one  hundred  and  twenty- 
five  dollars  per  month,  in  the  discretion  of  the  county  commissioners,  and 
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the  compensation  of  the  jail  guards  shall  be  not  over  seventy-five  dollars 
per  month,  in  the  discretion  of  the  county  commissioners,  which  compen- 
sation for  deputy  jailer  and  jail  guards  shall  be  paid  by  said  counties. 

Acts  1907,  p.  115. 

§  1137.  Census  evidence  of  population.  The  United  States  census 
shall  be  conclusive  evidence  of  the  population  of  the  cities  in  said  counties; 
and  the  preceding  section  shall  apply  to  all  counties  that  may  have  within 
their  limits  cities  of  not  less  than  fifty  thousand  and  not  more  than  seventy- 
five  thousand  inhabitants. 

§  1137  (a).  Jail  employees  in  certain  counties.  [In  the  counties  of 
this  State  containing  a  city  which  now  has  or  may  hereafter  have  a  popula- 
tion of  not  less  than  sixty-five  thousand  nor  more  than  one  hundred  thou- 
sand inhabitants,  the  turnkeys  and  guards  that  are  employed  in  and  about 
the  jails  in  said  counties  shall  receive  a  compensation  of  eighty-five  dollars 
per  month:  Provided,  however,  that  this  provision  shall  not  apply  to  the 
deputy  jailer.] 

Acts  1911,  p.  197. 


ARTICLE  8. 
Jury  Commissioners  and  Clerks. 

§  1138.  (§  1109.)  Jury  commissioners  and  clerk.  Jury  commission- 
ers shall  receive  two  dollars  each  for  every  day's  service  in  revising  the 
jury  lists,  to  be  paid  from  the  county  treasury. 

The  clerk  of  the  board  shall  receive  three  dollars  for  each  day's  service, 
to  be  paid  in  like  manner. 

§  817. 


ARTICLE  9. 

Justices  of  the  Peace. 

§  1139.  (§  1110.)  Justices.     Justices  of  the  peace  shall  have  the  fol- 
lowing fees,  to  wit: 

For  each  criminal  warrant  issued  by  them $  1  25 

For  taking  examination  of  a  person  charged  with  a  criminal  offense. .  1  25 

For  examining  each  witness  in  criminal  cases 30 

For  making  out  a  commitment 35 

Acts  1877,  p.  84. 
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ARTICLE  10. 

Constables. 

§  1140.  (§  1111.)  Constables.     The  fees  of  constables  shall  be  as  fol- 
lows: 

For  summoning  each  witness *. $  30 

For  attending  each  trial  on  a  day  different  from  regular  court  day. .  35 

For  summoning  jury  on  inquest 1  00 

For  attending  grand  jury,  per  day 1  00 

For  serving  warrant  in  criminal  cases 1  25 

For  keeping  and  maintaining  prisoner  before  examination,  not  exceed- 
ing twenty-four  hours 75 

For  taking  bond  in  criminal  cases 1  00 

Acts  1887,  pp.  84,  85. 

Inquest,     coroner     himself    summoning       such    service.      116/23    (3)    (42    S.    E. 
jury  to   hold,  not  entitled  to   fee   for       403). 


ARTICLE  11. 
Coroners. 

§  1141.  (§  1112.)  Coroners.     Coroners'  fees  are  as  follows,  to  wit: 

For  summoning  an  inquest  on  a  dead  body  and  returning  an  inquisi- 
tion   $10  00 

For  furnishing  coffin  and  burial  expenses 15  00 

When  performing  the  duties  of  a  sheriff,  his  fees  are  the  same  as  a 
sheriff's. 

No  coroner  shall  receive  out  of  the  county  treasury  of  any  county  more 
than  fifteen  hundred  dollars  per  annum,  either  as  fees  for  holding  inquests 
or  for  burying  the  dead  bodies. 

Cobb,  352.     Acts  1878-9,  p.  73. 

§§   1388-1402.     §  6017    (b),   C.   C. 

Coffin  and  burial  expenses:     Soap  box  Inquest,  county  liable  to  suit  for  fees 

used  to  inter  a  lot  of  bones  bleached  for  summoning,  and  returning  inquisi- 

by  time,  coroner  not  entitled  to  fee.  tion.     116/23   (1)    (42  S.  E.  403). 

98/6*?8   (2)    (25  S.  E.  915).     Not  duty  Jury,   coroner   himself   summoning,    not 

of  coroner  to  bury  pauper  unless  in-  entitled  to  fee  for  such  service.  116/23 

quest  has  been  held  on  such  pauper.  (3)   (42  S.  E.  403). 
73/S06. 
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ARTICLE  12. 
Ordinaries. 

§  1142.  (§  1113.)  Ordinaries.  Ordinaries,  for  filing  and  recording  on 
the  minutes  the  bond  required  of  a  seducer  when  he  obtains  a  marriage 
license,  shall  have  a  fee  of  one  dollar,  to  be  paid  by  the  seducer. 

Acts  1893,  p.  39. 

§  379.     §  6017  (b),  C.  C. 


ARTICLE  13. 
Witnesses  from  Other  Counties,  and  When  Venue  Is  Changed. 

§  1143.  (§  1114.)  Subpoena  for  non-resident  State's  witness.  No 
subpoena  for  a  non-resident  witness  for  the  State  shall  be  issued,  unless 
signed  by  the  clerk  of  the  court  and  the  solicitor-general  of  the  circuit. 

Acts  1878-9,  p.  66.     1893,  p.  38. 

Cited.    114/418,  419  (40  S.  E.  243).  New  trial,  if  this  section  is  applicable 

Compensation  for  witness  denied,  unless  to  hearing  on   motion   for,  held  out- 

subpoena  signed  by  both  clerk  and  so-  side  of  county  of  residence  of  witness, 

licitor-general.     96/186  (22  S.  E.  704).  it  does    not    give    defendant  absolute 

Defendant,    subpoena    for    non-resident  right  to  compel  attendance  of  witness, 

witness  of,  need  not  be  countersigned  but    only    upon    procuring    subpoena 

by  judge  or  solicitor-general.    4  App.  signed  by  clerk  and  solicitor-general. 

828   (1)   (62  S.  E.  565).  138/267,  272   (75  S*.   E.  357). 

§  1144.  (§  1115.)  Pay  of  non-resident  witness.  A  witness  for  the 
State  attending  in  a  different  county  from  that  of  his  residence  shall  receive 
two  dullars  per  day  during  his  attendance,  and  his  actual  traveling  expenses, 
not  to  exceed  four  cents  per  mile  in  going  and  returning.  If  he  is  sub- 
poenaed in  more  than  one  case,  he  shall  receive  per  diem  pay  and  mileage  in 
one  case  only:  Provided,  that  a  witness  whose  residence  or  usual  place  of 
business  is  within  three  miles  of  the  courtroom  attended  by  him  shall  be 
paid   for  attendance  seventy-five  cents  per  day,  and  no  mileage. 

Acts  1878-9,  p.  66.     1893,  p.  38.     1894,  p.  50.       1907,  p.  58. 

Certificate  of  solicitor  based,  as  to  mile-  dence  not  included.    65/384. 

age,    on    affidavit   of    witness,    insuffi-  Mileage  of  non-resident  witness  covers 

cient.    114/418  (40  S.  E.  243).  whole  distance  from  and  to  his  home. 

Commitment  trial,  witness  attending,  in  38/214. 
county   other    than    that    of   his    resi- 

§  1145.  (§  1116.)  How  collected.  The  claim  shall  be  verified,  by  the 
witness,  on  the  subpoena,  and  shall  distinctly  state  the  days  of  the  month  of 
the  attendance,  and  the  number  of  miles  traveled;  and  the  attendance  and 
mileage  shall  be  certified  by  the  solicitor-general  after  the  case  has  been 
tried  or  disposed  of  for  the  term.    The  amount  due  shall  then  be  paid  out 
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of  the  county  funds,  and,  in  case  of  conviction,  shall  be  taxed  in  the  bill 
of  costs. 

Acts  1878-9,  p.  66.     1893,  p.  38. 

Certificate  of  solicitor  based,  as  to  mile-  of  witness  attached  showing  number 

age,    on    affidavit    of    witness,    insuffi-  of  days  attendance  and  number  of  miles 

cient.    114/418  (40  S.  E.  243).  traveled,    the    same    bearing    the    ap- 

Motion  for  judgment,  prima  facie  case  proval  of  the  judge.    32/111. 
made  on,   by  subpoena,  with  affidavit 

§  1146.  (§  1117.)  Local  laws  not  repealed.  Laws  requiring  county 
commissioners  in  particular  counties  to  approve  accounts  against  the  county 
are  not  affected  by  the  preceding  section,  nor  does  it  repeal  any  local  law 
on  the  subject  of  paying  witnesses. 

Acts  1893,  p.  38. 

§  1147.  (§  1118.)  May  apply  to  defendant's  witnesses.  The  fore- 
going provisions  of  this  Article  shall  apply  to  the  defendant's  witnesses 
when,  in  the  discretion  of  the  presiding  judge,  the  end  of  justice  may  de- 
mand it. 

Acts  1893,  p.  38. 

"Foregoing  provisions"  in  this  section,  side  of  county  of  residence  of  wit- 
applies  to  three  sections  next  preced-  ness,  it  does  not  give  defendant  abso- 
ing,  and  not  to  section  1143.  4  App.  lute  right  to  compel  attendance  of 
829  (62  S.  E.  565).  witness,  but  only  upon  procuring  sub- 
New  trial,  if  this  section  is  applicable  poena  signed  by  clerk  and  solicitor 
to  hearing  on   motion   for,   held   out-  general.     138/267,  272  (75  S.  E.  357). 

§  1148.  (§  1119.)  When  the  venue  has  been  changed.  Witnesses  at- 
tending court  out  of  the  county  of  their  residence,  for  the  purpose  of  testify- 
ing in  cases  in  which  the  venue  has  been  changed,  shall  receive  the  fees  of 
witnesses  as  prescribed  in  this  Article,  and  shall  be  paid  by  the  county 
treasurer  out  of  the  county  funds  of  the  county  where  the  case  originated. 

Acts  1870,  p.  68. 
§  965. 
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COUNTY  JAILS. 


ARTICLE  1. 
Duties  of  Jailer. 

§  1149.  (§  1120.)     Sheriffs  are  jailers,    and  may   appoint   jailers. 

Sheriffs  are,  by  virtue  of  their  offices,  jailers  of  the  counties,  and  have  the 
appointment  of  jailers,  subject  to  the  supervision  of  the  ordinary,  as  pre- 
scribed by  law. 

§  844. 

§  1150.  (§  1121.)  Jailers  take  oath  and  give  bond.  Before  entering 
on  the  duties  of  their  office,  such  jailers  must  give  to  the  sheriff  bond  arid 
surety  for  the  sum  of  one  thousand  dollars,  conditioned  for  the  faithful  per- 
formance of  their  duties  as  jailers,  and  shall  take  and  subscribe  before  the 
ordinary  of  the  county  the  following  oath,  viz. :  "I  do  swear  that  I  will  well 
and  truly  do  and  perform,  all  and  singular,  the  duties  of  jailer  for  the  county 

of ,  and  that  I  will  humanely  treat  prisoners  who  may  be  brought 

to  the  jail  of  which  I  am  keeper,  and  not  suffer  them  to  escape  by  any  neg- 
ligence or  inattention  of  mine.    So  help  me  God." 

Cobb,  201.  202. 

§  1151.  (§  1122.)  When  coroner  is  keeper  of  the  jail.  The  coroner 
is  keeper  of  the  jail  when  the  sheriff  is  imprisoned  or  absent  from  the  county, 
leaving  no  deputy. 

§  1152.  (§  1123.)  United  States  prisoners.  The  keeper  of  a  county 
jail  may  decline  to  receive  a  prisoner  from  the  custody  of  any  person  acting 
under  the  authority  of  the  United  States,  or  he  may  receive  such  prisoner  if 
the  consent  of  the  officer  having  control  of  county  matters  is  first  obtained. 
If  the  keeper  receives  such  prisoner,  it  shall  be  under  like  penalties  and  sub- 
ject to  the  same  action  as  in  the  case  of  prisoners  committed  under  the  au- 
thority of  the  State. 

Acts  1889,  pp.  47,  48. 

Officer  of  United  States  court,  keeper  of  custody  by  court  of  United  States, 
county  jail  of  State  is,  where  he  re-  and  is  paid  for  their  maintenance.  39 
ceives     prisoners     committed    to    his       Fed.  599. 

§  1153.  (§  1124.)  When  notice  of  refusal  shall  be  given.     If  the 

keeper  of  the  jail  consents  to  receive  a  prisoner,  as  provided  in  the  preceding 
section,  neither  he  nor  the  county  authorities  shall  refuse  to  receive  any  pris- 
oner so  committed  by  the  authority  of  the  United  States,  unless  twenty  days 
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written  notice  be  previously  given  by  such  sheriff  to  the  United  States  mar- 
shal, or  other  officers  of  the  United  States  charged  with  the  custody  of  United 
States  prisoners,  of  his  refusal  to  receive  any  more  prisoners  committed  by 
the  United  States  authorities. 

Acts   1889,  pp.  47,  48. 

§  1154.  (§  1125.)  Record  of  prisoners  to  be  kept.  The  sheriff  shall 
keep,  in  a  well-bound  book  provided  for  that  purpose,  a  record  of  all  pris- 
oners committed  to  the  jail  of  the  county  of  which  he  is  sheriff,  which  record 
shall  contain  the  name  of  the  person  committed,  age,  sex,  and  color,  under 
what  process  committed,  and  from  what  court  issued,  the  crime  charged,  the 
date  of  commitment  to  jail,  and  the  day  of  discharge,  and  under  what  order 
discharged,  and  the  court  from  which  it  issued ;  which  book  shall,  at  all  times, 
be  subject  to  examination  by  any  person,  and  the  sheriff  shall  keep  the  book 
on  file  in  his  office :  Provided,  that  in  the  county  of  Richmond  the  book  shall 
be  kept  by  the  jailer,  as  provided  for  sheriffs,  except  that  it  be  kept  in  the  jail. 

Acts  1877,  p.  ill. 

§  1155.  (§  1126.)  Grand  jury  to  inquire  into  record.  It  shall  be  the 
duty  of  the  grand  jury,  at  each  term  of  the  court  held  in  the  county,  to  in- 
quire into  the  contents  of  the  record  kept;  and  if  not  kept,  or  if  incorrectly 
kept,  they  shall  so  report  to  the  court,  and  upon  such  report  being  made  the 
judge  presiding  shall  cause  the  solicitor-general  to  have  the  sheriff  served 
with  a  rule,  requiring  him  to  show  cause  why  he  should  not  be  punished  for 
contempt;  and  the  judge  shall  inquire  into  the  facts,  and  if  he  shall  find  that 
the  preceding  section  is  not  complied  with,  he  shall  impose  a  fine  of  not  less 
than  twenty-five  nor  more  than  fifty  dollars  for  the  first  offense,  and  not 
more  than  one  hundred  dollars  and  not  less  than  fifty  dollars  for  each  sub- 
sequent offense,  which  fine  shall  be  enforced  and  collected  by  attachment,  as 
in  other  cases  of  attachments  against  sheriffs. 

Acts  1877,  p.  in. 

§  1156.  (§  1127.)    Duties  of  the  sheriff.    It  is  the  duty  of  the  sheriff— 

To  take  from  the  preceding  sheriff  custody  of  the  jail  and  the  bodies  of 
such  persons  as  are  confined  therein,  with  the  precept,  writ,  or  cause  of  de- 
tention. 

To  furnish  prisoners  with  medical  aid,  fire,  and  blankets,  to  be  reimbursed, 
if  necessary,  from  the  county  treasury;  and  to  suffer  a  penalty  for  neglect, 
as  prescribed  in  this  Code. 

To  take  all  prisoners  arrested,  or  in  execution  under  any  criminal  or  civil 
process,  to  the  jail  of  an  adjoining  county,  or  to  the  jail  or  some  other 
county  when  more  accessible,  if  the  jail  of  the  county  is  in  an  unsafe  con- 
dition, under  such  rules  as  are  prescribed  in  this  Code. 

Cobb,  858. 

6  Ga  Code— 51    * 
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§  1157.  (§  1128.)     Defaulting  sheriffs  fined  for  contempt.     If  any 

sheriff  or  deputy  fails  to  comply  with  the  provisions  of  the  preceding  section, 
he  shall  be  fined  for  a  contempt,  as  the  clerk  of  the  superior  court  is  in  simi- 
lar cases.    Section  4897  of  the  Civil  Code  also  applies  to  sheriffs. 

§  1158.  (§  1129.)  Duty  of  officers  when  venue  is  changed.  In  all 
cases  in  which  a  change  of  venue  shall  be  made,  the  sheriff  of  the  county  from 
which  the  prisoner  is  to  be  moved  shall  carry  the  prisoner  to  the  county  to 
which  the  change  of  venue  was  directed,  and  deliver  him  to  the  sheriff  of 
said  county,  who  shall  then  take  charge  of  such  prisoner  as  in  other  cases. 
The  sheriff  of  the  county  from  which  the  prisoner  is  to  be  removed  shall 
carry  with  him  and  deliver  to  the  sheriff  the  warrant  under  which  the  pris- 
oner was  arrested,  or  the  commitment.  The  clerk  of  the  superior  court  of 
the  county  from  which  the  prisoner  has  been  removed  shall  send  a  true  trans- 
cript of  the  order  for  the  change  of  venue,  together  with  the  evidence  before 
the  court  of  inquiry,  and  all  other  papers  connected  with  the  case,  to  the  su- 
perior court  of  the  county  to  which  the  prisoner  has  been  transferred. 

Acts  1868,  p.  133. 

§  965. 

Cited.     118/310,  312   (45  S.   E.  381,  46  S.  E.  488). 

§  1158  (a).  Nurses  for  county  jail  hospitals.  [The  county  physician 
in  counties  having  therein  a  city  of  not  less  than  54,000  and  not  more  than 
85,000  inhabitants,  be  and  is  hereby  authorized  to  employ  a  nurse  for  the 
county  jail  hospital  at  a  salary  of  not  exceeding  thirty-five  dollars  per  month, 
to  be  paid  out  of  the  county  treasury  of  such  county.] 

Acts  1910,  p.  130. 


ARTICLE  2. 
Jails,  Control  of,  in  Certain  Counties. 

§  1159.  (§  1130.)  Jails  and  inmates  controlled  by  county  commis- 
sioners. The  jail  and  persons  confined  therein  shall  be  under  the  control 
of  the  county  commissioners  of  roads  and  revenues  as  provided  for  in  this 
Article.  They  shall  have  power  to  make  proper  rules  and  regulations  for  the 
government  and  control  of  the  jailer  and  jail  and  the  prisoners  and  inmates. 

Acts  1895,  p.  81. 

§  1160.  (§  1131.)  Appointment  of  jailer,  deputy,  guards,  oaths, 
and  bonds.  The  board  of  commissioners  of  roads  and  revenues  shall  ap- 
point the  jailer,  and  he  shall  have  the  appointment  of  one  deputy  jailer  sub- 
ject to  the  approval  and  supervision  of  the  county  commissioners.  The  dep- 
uty and  jailer  shall,  before  entering  on  the  duties  of  their  offices,  give  to 
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said  commissioners  bond  and  security  in  the  sum  of  not  less  than  one  thous- 
and dollars  each,  conditioned  for  the  faithful  performance  of  the  duties  of 
their  offices  as  jailer  and  deputy  jailer,  and  shall  take  and  subscribe  before 
the  ordinary  of  the  county  the  following  oath :  "I  do  swear  that  I  will  well 
and  truly  do  and  perform,  all  and  singular,  the  duties  of  jailer  and  deputy 
jailer  for  said  county,  and  that  I  will  humanely  treat  all  prisoners  who  may 
be  brought  to  the  jail  of  which  I  am  the  keeper,  and  not  suffer  them  to  es- 
cape by  any  negligence  or  inattention  of  mine.  So  help  me  God."  Which 
bond  and  oath  shall  be  filed  and  recorded  as  those  of  a  sheriff's  deputies. 
The  jailer  shall  also  have  the  appointment  of  such  jail  guards  as  the  county 
commissioners  may  deem  necessary  for  the  protection  of  the  jail. 
Acts   1895,  p.   81. 

§  1161.  (§  1132.)  Salaries  and  how  paid.  In  lieu  of,  and  in  full  com- 
pensation for,  all  fees  now  allowed  by  law  for  dieting  prisoners,  receiving 
prisoners,  turning  keys,  or  other  fees  as  jailer,  the  jailer  shall  receive  an 
annual  salary  not  to  exceed  fifteen  hundred  dollars,  payable  in  monthly  in- 
stallments out  of  the  county  treasury  of  the  county  on  the  order  of  the 
county  commissioners,  which  order  shall  be  a  good  voucher  to  the  treasurer 
of  the  county;  and  the  deputy  jailer  shall  receive  in  full  compensation  for 
his  services  an  annual  salary  not  exceeding  the  sum  of  nine  hundred  dollars, 
to  be  fixed  by  the  county  commissioners,  payable  in  the  same  manner  as 
above  prescribed  for  the  jailer.  The  jail  guards  shall  receive  as  full  com- 
pensation for  their  services  a  sum  not  exceeding  sixty  dollars  per  month  each, 
to  be  fixed  by  the  county  commissioners  of  roads  and  revenues,  and  to  be 
paid  in  manner  as  above  prescribed  for  jailers,  and  as  hereinafter  provided. 

Acts  1895,  p.  81. 

§  1162.  (§  1133.)  Jailer's  monthly  report.  The  jailer  shall  make  a 
report  in  writing  to  the  commissioners  on  the  first  day  of  each  month,  stating — 

1.  The  condition  of  the  jail; 

2.  The  names  and  number  of  prisoners  received  in  and  discharged  from 
the  jail  during  the  preceding  month ; 

3.  The  names  and  number  of  prisoners  sent  from  the  jail  to  the  peniten- 
tiary or  county  chaingang ; 

4.  The  names  and  number  executed  according  to  law,  during  the  preced- 
ing month ; 

5.  The  names  and  number  of  such  as  were  under  treatment  by  the  jail 
physician  for  sickness  or  disease; 

6.  The  names  and  number  of  lunatics,  and  what  was  done  with  them; 

7.  The  names  and  number  of  prisoners  on  the  county  chaingang; 

8.  The  number  of  pounds  and  quantity  of  meat,  bread,  flour,  meal,  or  other 
provisions,  and  all  supplies  on  hand ; 

9.  All  sums  of  money  received  by  him  as  jailer  for  receiving,  dieting,  and 
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keeping  prisoners,  and  turning  keys  on  them,  committed  by  the  United  States 
authorities,  or  by  the  authorities  of  other  counties,  or  from  other  sources 
except  hereinafter  specified; 

10.  Any  other  information  required  by  the  commissioners,  necessary  to 
place  them  in  possession  of  full  knowledge  of  the  condition  of  the  jail  and 
its  inmates. 

The  money  mentioned  in  paragraph  9  shall  be  paid  into  the  county  treas- 
ury, and  the  receipt  of  the  county  treasurer  shall  be  a  sufficient  voucher  for 
the  jailer,  and  he  shall  deliver  a  duplicate  receipt  to  the  commissioners  or 
their  agent. 

Acts   1895,  p.   81. 

§  1163.  (§  1134.)  Expenses,  how  paid;  necessaries  supplied  to  in- 
mates; bids;  and  returns.  The  commissioners  shall  draw  their  war- 
rants on  the  county  treasurer  for  all  expenses  of  the  jail,  and  no  fees  shall 
be  charged  for  dieting,  or  for  other  purposes,  against  the  county  in  which 
these  provisions  are  of  force,  as  to  prisoners  sent  to  the  jail  from  a  court  or 
magistrate  whose  expenses  are  paid  out  of  the  county  fund.  They  shall  sup- 
ply the  persons  in  jail,  and  prisoners  under  the  control  of  the  commissioners, 
with  provisions  and  other  necessaries  and  supplies  at  prime  cost,  and  for  the 
lowest  cash  prices ;  and  they  shall  advertise  for  competitive  bids  for  the  same, 
reserving  the  right  to  reject  any  and  all  bids.  They  shall  make  to  the  grand 
jury  at  the  spring  term  of  the^puperior  court  each  year,  for  inspection,  a  re- 
turn of  all  receipts  and  expenditures  of  the  jail,  with  proper  reference  to 
the  vouchers  and  presenting  all  bids  made  as  aforesaid. 

Acts  1895,  p.  81. 

§  1164.  (§  1135.)  Counties  to  which  this  Article  applies.  The  pro- 
visions of  this  Article  shall  not  extend  to  any  county  unless  there  is  in  it  a 
city  of  over  sixty-four  thousand  inhabitants  according  to  the  census  taken 
by  the  United  States,  nor  shall  they  apply  to  any  county  having  local  legis- 
lation on  the  subject. 

Acts  1895,  p.  81. 

§  1165.  (§  1136.)  When  the  provisions  of  this  Article  take  effect. 

The  provisions  of  this  Article  shall  take  effect  on  the  first  day  of  January, ' 
eighteen  hundred  and  ninety-seven :  Provided,  however,  in  the  meantime  the 
same  shall  have  been  voted  on  by  the  qualified  voters  of  the  counties  to  be 
affected  thereby,  at  the  time  of  the  next  regular  election  for  county  officers; 
at  which  election  all  the  qualified  voters  who  favor  its  adoption  in  said  coun- 
ties shall  have  written  or  printed  on  their  ballots  the  words,  "For  manage- 
ment and  care  of  jails  by  county  commissioners,,,  and  those  who  oppose  the 
same  shall  have  printed  or  written  upon  their  ballots  the  words,  "Against 
management  and  care  of  jails  by  county  commissioners;"  and  if  a  majority 
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of  the  votes  cast  at  the  election  shall  be  for  the  management  and  care  of 
jails  by  the  county  commissioners,  then  this  Article  shall  become  operative 
in  that  county  at  the  date  aforesaid.  The  result  of  the  election  shall  be  de- 
clared by  the  authority  declaring  the  result  of  the  election  held  for  county 
officers. 
Acts  1895,  p.  81. 
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MISDEMEANOR  CONVICTS. 


ARTICLE  1. 
How  Disposed  of. 

§  1166.  (§  1137.)  How  disposed  of.  When  misdemeanor  convicts  are 
sentenced  to  work  in  a  chaingang  on  the  public  works  or  roads,  or  are  con- 
fined in  jail  for  non-payment  of  fines,  the  ordinary,  county  judge,  or  board 
cf  commissioners  of  the  county  where  the  convictions  were  had,  or  where 
the  convicts  are  confined,  may  place  them,  in  the  county  or  elsewhere,  to 
work  upon  the  public  works  of  the  county,  in  chaingangs  or  otherwise. 

Acts  1874,  p.  24. 

Cited.    124/1077,  1078  (53  S.  E.  181).  hired  to.     55/435. 

Fund   arising   from    labor   of    convicts:  Private   individual,    convicts    cannot    be 

See  §  1124  and  notes.  hired    to;    portion    of    act   permitting 

Insolvent  costs,  fund  arising  from  hire  such  hiring  repealed  by  section  1065. 

of    misdemeanor    convicts    under    this  95/538   (22  S.   E.  279). 

section,  cannot  be  applied  to  payment  Special  law  requiring  county  to  pay  city 

of,  by  solicitor  general.    88/238  (14  S.  court    for   hire    of  misdemeanor   con- 

E.  563).  victs,  unconstitutional.     130/377  (60  S. 

Municipal  corporation,  convicts  may  be  E.  1051). 

§  1167.  (§  1138.)  Safe-keeping,  support,  and  employment.  The 
county  authorities  having  control  of  convicts  shall  provide  suitable  places 
for  their  safe-keeping  and  their  support  by  the  county,  and  shall  employ 
necessary  overseers  and  guards  for  their  safe-keeping  and  constant  and  dili- 
gent employment  upon  the  public  works. 

Acts   1865-6,  p.  37.     1866,  p.  26. 

Private   individual,    convicts    cannot    be       such  hiring  repealed  by  section  1065. 
hired    to;    portion    of    act    permitting       95/538  (22  S.  E.  279). 

§  1168.  (§  1139.)  Counties  may  combine.  For  the  purposes  specified 
in  the  preceding  sections,  two  or  more  counties  may  combine,  keep,  and 
work  together  the  convicts,  on  such  terms,  and  on  such  public  works  any- 
where in  the  State,  as  they  may  agree  upon. 

Private    individual,    convicts    cannot    be       such  hiring  repealed  by  section  1065. 
hired    to;    portion    of    act    permitting       95/538  (22  S.  E.  279). 

§  1169.  (§  1140.)  When  demand  for  convicts  may  be  lodged.  When 
a  county  or  incorporated  city,  town,  or  village  has  organized,  or  determined 
to  organize,  a  chaingang,  to  work  misdemeanor  convicts  on  its  roads,  streets, 
or  other  public  works,  it  may  lodge  demands  for  such  convicts  with  the  clerk 
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of  any  court  having  jurisdiction  to  try  misdemeanors,  and  such  clerk  shall  file 
the  same,  noting  date  of  receipt  by  him. 

Acts  1878-9,  pp.  1«7,   168. 

§  1170.  (§  1141.)  Oldest  demand  to  be  filled  first.  When  any  per- 
son  shall  be  convicted  of  a  misdemeanor  and  sentenced  to  work  on  the  public 
works,  in  chaingangs  or  otherwise,  he  shall  be  delivered  to  the  county  or 
municipal  corporation  having  the  oldest  unfilled  demand  on  file  with  the  clerk 
aforesaid,  unless  the  county  in  which  the  conviction  is  had  shall  have,  within 
its  own  limits,  an  arrangement  for  working  convicts  on  the  public  works  of 
the  county,  or  some  municipal  corporation  thereof,  in  which  case  the  convicts 
may  be  retained  and  worked  in  that  county. 

Acts   1878-9,   p.   168. 

Private   individual,    convicts    cannot    be       such  hiring  repealed  by  section  1065. 
hired    to;    portion    of    act    permitting       95/538  (22  S.  E.  279). 

§  1171.  (§  1142.)  County  authorities  shall  not  demand  or  receive 
fees  for  delivery.  The  county  authorities,  in  which  such  convictions  may 
be  had,  shall  not  demand  or  receive  from  any  other  county  or  any  municipal 
corporation  any  bonus,  fees,  or  compensation,  for  the  delivery  of  the  con- 
victs. 

Acts    1878-9,   p.   168. 

§  1172.  (§  1143.)  Counties  may  not  hire  out  convicts.  Except  as 
provided  in  section  1216,  no  person  or  official  shall  hire  to  any  other  person  or 
corporation  any  misdemeanor  convict,  and  it  shall  be  unlawful  for  any 
person  or  corporation  to  work  any  such  misdemeanor  convict  so  hired. 

Acts  1908,  p.  1119. 

§  1173.*(§  1144.)  One  county  may  establish  camps  in  another  for 
quarrying,  etc.  County  authorities  having  control  of  a  chaingang  may  es- 
tablish camps  beyond  the  limits  of  their  respective  counties,  at  any  point  in 
this  State,  for  the  purpose  of  quarrying  or  gathering  rock,  gravel,  or  other 
material  to  be  used  by  said  county  in  the  improvement  of  its  public  roads, 
or  the  streets  of  any  city  situated  therein.  The  consent  of  the  county  com- 
missioners, ordinary,  or  county  judge  of  the  county  in  which  the  camps  are 
to  be  located  shall  be  first  obtained. 

Acts  1892,  p.  94. 

§  1174.  (§  1145.)  Machinery  for  such  camps.  Any  county  establish- 
ing a  camp  as  provided  in  the  preceding  section  may,  in  connection  therewith, 
purchase,  use,  and  control  any  machinery  necessary  for  the  purpose  of  crush- 
ing rock  or  preparing  the  same  for  use  on  the  public  roads,  or  any  public 
building  in  their  respective  counties,  in  as  full  and  ample  a  manner  as  if  the 
work  were  carried  on  within  the  limits  of  their  respective  counties. 

Acts  1892,  p.  94. 
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ARTICLE  2. 
Whipping  bosses. 

§  1175.  (§  1146.)  Appointment  of  whipping  bosses.  The  authorities 
of  any  county  or  municipal  corporation,  employing  or  having  labor  per- 
formed by  convicts  in  such  county  or  municipal  corporation,  may  appoint  a 
whipping  boss  for  such  convicts,  and  fix  his  compensation  and  prescribe  his 
duties.  Proper  and  necessary  discipline  may  be  administered  by  the  super- 
intendent or  other  officer  or  person  having  control,  under  authority,  of  a 
convict,  without  the  employment  of  a  whipping  boss. 

Acts  1890-1,  pp.  211,  212. 

Cited.     133/578,  582  (66  S.  E.  788). 

§  1176.  (§  1147.)  No  whipping  save  when  reasonably  necessary. 

No  whipping  shall  be  administered  to  a  convict  by  a  whipping  boss  or  other 
officer  or  person,  except  in  cases  where  it  is  reasonably  necessary  to  enforce 
discipline  or  compel  work  or  labor  by  the  convict. 
Acts  1890-1,  p.  212. 

Assault,  corporal  punishment  is,  where  578  (3,  4)   (66  S.  E.  788). 

not  reasonably  necessary.    133/578  (1,  Mistreatment   of   convict,   officials   pun- 

2)    (66    S.    E.    788).      Where    convict  ishable   for;   but  convict  not  relieved 

slays  fellow  convict  assisting  warden  of  liability  to  punishment  on  account 

in  such  assault,  homicide  may  be  re-  of  cruel   treatment.     133/796,   804    (67 

duced  to  voluntary  manslaughter.    Id.,  S.  E.  101). 

§  1177.  (§  1148.)  Rules  to  be  prepared  and  published  for  govern- 
ment of  convicts.  Said  authorities  shall  prepare  and  have  published  full 
and  complete,  reasonable  and  humane  rules  and  regulations  for  the  govern- 
ment of  the  convicts  under  their  control,  which  rules  may  be  amended  as 
occasion  may  require,  but  shall  specifically  prescribe  the  powers  atid  duties, 
in  all  respects,  of  the  superintendent,  commissioner,  guard,  whipping  boss,  or 
other  person  connected  with  the  management  of  convicts,  as  to  their  care, 
keeping,  control,  work,  and  discipline. 

Acts  1890-1,  p.  212. 

Cited.     133/578,  582  (66  S.  E.  788^ 

§  1178.  (§  1149.)  Superintendent,  etc.,  not  personally  liable  for 
damage  to  convict.  No  superintendent,  commissioner,  guard,  whipping 
boss,  or  other  person  or  employer  of  convicts  shall  be  personally  liable  for 
any  injury  or  damage  to  a  convict  resulting  from  the  employment,  care, 
keeping,  control,  work,  and  discipline  of  convicts  who  are  under  the  direc- 
tion of  said  governing  authorities,  respectively,  in  accordance  with  reason- 
able and  humane  rules  and  regulations  thus  adopted. 

Acts  1890-1,  p.  212. 

Cited.  133/578,  582   (66  S.  E.  788).  of  insubordination   or  attempt  to  as- 

Whipping  boss  not  criminally  liable  for       sault  guard.    6  App.  339  (2)  (64  S.  E. 
reasonable  whipping  of  convict  guilty       1108). 
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i  ■  ■ 

ARTICLE  3. 

Time  Shortened  for  Good  Behavior. 

§  1179.  (§  1150.)  Good  behavior  of  misdemeanor  convicts.  Per- 
sons having  charge'  of  chaingangs  of  misdemeanor  convicts  shall  keep  a  book 
in  which  shall  be  entered  the  names  of  the  convicts  under  their  charge,  and 
at  the  end  of  each  laboring  day  they  shall  record  opposite  the  name  of  each 
his  conduct  during  that  day;  and  should  it  appear  from  this  book  that  the 
conduct  of  any  one  has  been  good,  and  that  he  has  been  diligent  in  perform- 
ing the  work  assigned  to  him,  his  time  of  service  and  confinement  shall  be 
shortened  four  days  in  each  month  for  the  time  of  sentence. 

Acts  1884-5,  p.  89. 


ARTICLE  4. 

Convicts  Produced  as  Witnesses. 

§  1180.  (§  1187.)  How  convicts  may  be  produced  as  witnesses. 
When  a  person  who  is  confined  in  the  penitentiary  or  in  a  county  chaingang, 
under  sentence,  shall  be  needed  as  a  witness  for  the  State  in  a  criminal  case 
in  any  of  the  courts  of  this  State,  the  solicitor-general  or  other  prosecuting 
officer  shall  make  a  written  application  to  the  Governor  for  the  attendance 
of  such  person;  and  when  such  application  is  approved  by  the  judge  of  the 
court  in  which  such  person  is  needed  as  a  witness,  the  Governor  shall  order 
the  person  having  charge  of  such  convict  to  deliver  him  to  the  sheriff  of  the 
county  *  i  which  the  convict  is  desired  as  a  witness,  and  such  sheriff  shall 
receive  and  safely  keep  such  convict,  and  return  him  to  the  person  from 
whose  custody  he  was  received  so  soon  as  the  court  discharges  him  as  a 
witness. 

Acts  1882-3,  p.  106. 
§|  1306,  1311. 

Application  to  Governor  essential.  for  production  of  convict  executed  at, 
94/66  (1)  (21  S.  E.  132).  That  judge  even  though  the  applicant  for  the  or- 
said  he  would  refuse  to  approve  ap-  der  be  unable  from  his  poverty  to  de- 
plication  is  no  ground  for  exception  fray  expense.  94/66  (2)  (21  S.  E.  132). 
where  no  such  application  was  pre-  Inherent  power  in  courts,  ample  author- 
pared  or  presented  for  approval.  ity  under,  independent  of  this  Act,  to 
114/852  (2)  (40  5.  E.  993).  procure  attendance  of  convicts  as  wit- 
Expense  of  county,  section  1311  does  not  nesses.  11  App.  37  (4),  40  (74  S.  E. 
require  that  judge  should  have  order  562). 

§  1181.  (§  1188.)  When  needed  for  the  defendant.  If  the  witness 
be  needed  for  the  defendant  in  any  criminal  case,  the  defendant  or  his  at- 
torney may  make  the  application;  and  if  the  same  is  approved  by  the  judge, 
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as  provided  in  the  preceding  section,  the  Governor  shall  issue  his  order,  and 
all  other  proceedings  be  had  as  in  case  of  application  on  behalf  of  the 
State. 
Acts  1882-3,  p.  106. 

Cited.     11  App.   37   (4),  40    (74  S.   E.  562). 

§  1182.  (§  1189.)  Expenses,  when  a  witness  for  the  State.  In  ap- 
plications in  behalf  of  the  State,  the  county  in  which  the  case  is  tried  shall 
pay  the  per  diem  and  mileage  of  the  sheriff,  the  jail  fees  for  the  convict 
while  detained  in  the  county  as  a  witness,  and  any  other  proper  expense  that 
may  be  incurred  by  the  removal  of  the  convict,  the  bill  of  expense  to  be  ap- 
proved by  the  presiding  judge  of  the  court  in  which  the  convict  is  used  as  a 
witness.  In  the  event  of  a  conviction,  the  expense  herein  referred  to  shall  be 
taxed  in  the  bill  of  cost. 

Acts  1882-3,  p.  106. 

Cited.     11   App.   37    (4),   40    (74   S.   E.  562). 

§  1183.  (§  1190.)  Expenses,  when  a  witness  for  defendant.  When 
such  convict  shall  be  needed  as  a  witness  by  the  defendant  in  any  criminal 
case,  the  defendant  shall  deposit  enough  money  with  the  sheriff  to  cover  the 
expense  mentioned  in  the  preceding  section,  unless  he  is  unable  to  pay  such 
expense;  and  if  the  judge  of  the  superior  court  of  the  circuit  embracing 
the  county  in  which  such  convict  shall  be  needed  as  a  witness  shall,  after 
examining  into  the  financial  condition  of  the  defendant  and  the  evidence 
sought  to  be  obtained,  determine  that  the  ends  of  justice  require  the  pro- 
duction of  such  convict  as  a  witness,  then  the  expense  shall  be  paid  as  pro- 
vided in  case  the  convict  is  used  as  a  witness  for  the  State. 

Acts  1882-3,  p.  106. 

See  §  1180,  catchword  Expense.  Cited.     11  App.  37   (4),  40  (74  S.  E. 

562). 

§  1184.  (§  1191.)  This   proceeding  is   cumulative.    The  proceeding 
authorized  in  this  Article  is  cumulative. 
Acts  1882-3,  p.  106. 

Cited.     11   App.  37   (4),  40   (74  S.   E.  562). 
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THE  PENITENTIARY. 


ARTICLE  1. 

Prison  Commission,  Control  of  Convicts,  Duties  of  Officers,  Etc. 

§  1185.  Commissioners,  appointment  and  election.  The  Governor 
shall  appoint  three  intelligent  and  upright  citizens,  from  different  sections 
of  the  State,  who  shall  be  known  as  the  Prison  Commission  of  the  State  of 
Georgia,  and  who  shall  hold  office  until  their  respective  successors  are 
elected  and  qualified  as  hereinafter  provided.  At  the  next  general  election 
in  October,  1898,  one  commissioner  shall  be  elected,  and  at  each  following 
general  election  one  commissioner  shall  be  elected.  The  commission  so 
appointed  by  the  Governor  shall  cast  lots  and  determine  which  of  the  said 
commissioners  shall  hold  office  until  the  general  election  in  October,  1898, 
which  shall  hold  until  the  general  election  of  1900,  and  which  shall  hold 
until  the  general  election  of  1902,  and  until  their  respective  successors  are 
elected  and  qualified. 

Acts  1897,  p.  71.     1899,  p.  67. 

§  1186.  Terms  of  office  and  vacancies.  The  terms  of  office  of  the 
commissioners  elected  by  the  people  shall  be  for  a  period  of  six  years.  In 
case  of  any  vacancy,  the  same  shall  be  filled  by  executive  appointment,  and  the 
commissioners  so  appointed  shall  hold  their  office  until  the  next  regular  elec- 
tion and  until  their  successors  for  the  remainder  of  their  unexpired  terms 
have  been  elected  and  qualified.  The  commissioners  shall  elect  one  of  their 
number  chairman. 

'  §  1187.  Oath  and  bond  of  commissioners.  Before  entering  upon  the 
discharge  of  the  duties  of  their  office,  each  commissioner  shall  take  the  oath 
required  of  all  public  officers,  and  shall  execute  a  bond,  with  good  security, 
;n  the  sum  of  five  thousand  dollars,  payable  to  the  Governor  of  Georgia  and 
his  successors  in  office,  conditioned  for  the  faithful  performance  of  the 
duties  devolving  upon  him,  which  bond  shall  be  approved  by  the  Governor, 
and  filed  and  recorded  as  other  bonds. 

§§  276,  236. 

§  1188.  Salaries  and  expenses  of  the  commissioners.  The  commis- 
sioners shall  receive  as  salaries  the  sum  of  two  thousand  dollars  each  per 
annum,  and  in  addition  thereto  actual  traveling  expenses  while  in  the  dis- 
charge of  their  duties,  which  salaries  shall  be  paid  as  other  State  house  offi- 
cers are  now  paid,  and  their  traveling  expenses  by  warrants  upon  itemized 
bills,  certified  by  the  board  and  approved  by  the  comptroller  general. 
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§  1189.  Office  and  office  supplies.  The  commission  shall  have  an 
office  in  the  capitol,  and  such  books,  stationery,  stamps,  and  other  office 
supplies  as  may  be  needed  shall  be  provided  as  such  supplies  are  now  fur- 
nished to  the  other  State  house  officers. 

§  1190.  Secretary  of  the  commission.  The  commission  shall  select  a 
secretary  whose  duties  shall  be  determined  by  the  board.  He  shall  receive  a 
salary  of  eighteen  hundred  dollars  per  annum,  and  in  addition  thereto  actual 
traveling  expenses  while  in  the  discharge  of  his  duties.  He  shall  hold  office 
at  the  pleasure  of  the  board.  He  shall  give  his  entire  time  to  the  service  of 
the  commission,  and  shall  be  required  to  take  an  oath  to  faithfully  discharge 
his  duties,  and  give  a  bond  in  such  amount  as  may  be  fixed  by  the  prison  com- 
mission, payable  to  the  Governor,  conditioned  for  the  faithful  performance 
of  his  duties. 

Acts  1897,  p.  70.     1908,  p.  1119.    , 

Cited.     133/578,  582  (66  S.  E.  788). 

§  1191.  Power  to  appoint  officers  and  physicians;  salaries.     The 

commission  shall  appoint  such  officers  and  physicians  as  may  be  necessary. 
Except  as  otherwise  provided  in  this  Article,  the  officers  and  physicians  so 
appointed  shall  not  receive  a  greater  sum  than  one  hundred  dollars  each  per 
month. 
Acts  1903,  p.  65. 

§  1192.  Guards  and  wardens  appointed  by  commission.  The  com- 
mission shall  appoint  such  wardens  and  guards  as  may  be  necessary,  and 
shall  define  their  duties. 

Acts  1908,  p.  1119. 

§  1193.  Guards  and  wardens,  their  salaries,  characters,  and  quali- 
fications. The  pay  of  the  guards  shall  not  exceed  fifty  dollars  per  month, 
and  that  of  a  warden  one  hundred  dollars  per  month:  Provided,  that  no 
person  under  the  age  of  twenty-one  years,  and  who  does  not  furnish  a  certifi- 
cate signed  by  three  reputable  citizens  of  his  county,  giving  testimony  of 
his  good  moral  character,  shall  be  employed  as  such  warden,  guard,  or  other 
employee ;  and  any  such  employee  who  shall  make  a  false  statement  as  to  his 
age  in  order  to  procure  such  employment  shall  be  guilty  of  a  misdemeanor, 
and  on  conviction  shall  be  punished  as  provided  by  law.  No  guard  or  warden 
shall  be  employed  or  retained  who  drinks  intoxicating  liquors  to  excess;  and 
no  warden  or  guard  shall  be  appointed  who  does  not  furnish  a  certificate  from 
the  ordinary  of  the  county  in  which  he  resides,  that  he  is,  in  the  opinion  of 
said  ordinary,  a  humane,  sober,  and  honest  man. 

§  1194.  Supervisors,  their  duties  and  salaries.  The  Prison  Commis- 
sion is  hereby  authorized,  if  they  deem  it  necessary,  to  employ  not  more  than 
four  supervisors,  who  shall  visit  the  various  counties,  inspect  the  convicts 
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and  their  work,  and  perform  such  other  duties  as  may  be  required  of  them 
by  the  commission.  If  practicable,  civil  engineers  shall  be  selected  for  these 
positions.  The  salaries  shall  not  exceed  one  hundred  and  fifty  dollars  per 
month  and  actual  traveling  expenses. 

§  1195.  Other  duties  of  supervisors.  It  shall  be  the  duty  of  the  super- 
visors to  inform  themselves  thoroughly  upon  the  subject  of  road  building,  and 
assist,  as  far  as  possible,  those  in  different  counties  and  municipalities  in 
planning  and  constructing  public  roads,  bridges,  and  works;  and  it  shall  be 
the  duty  of  the  commission  to  furnish  those  representing  the  various  counties 
of  the  State,  engaged  in  building  roads,  bridges,  and  public  works,  informa- 
tion on  the  subject  of  handling  their  convicts  economically  and  successfully, 
with  reference  to  the  construction  of  public  roads,  bridges,  and  other  public 
works  in  which  said  counties  and  municipalities  may  be  engaged. 

§  1196.  Officers  and  employees,  duties  and  liabilities.  No  warden, 
deputy-warden,  inspector,  guard,  physician,  or  any  officer  or  other  employee 
who  has  charge,  control,  or  direction  of  convicts,  shall  be  in  any  manner 
whatever  interested  in  the  work  or  profit  of  the  labor  of  any  convict,  nor 
shall  receive  any  pay,  gift,  gratuity,  or  favor  cf  a  valuable  character,  from 
any  person  interested,  either  directly  or  indirectly,  in  such  labor.  Any  person 
guilty  of  the  violation  of  the  foregoing  provisions  of  this  section  shall  be 
guilty  of  a  felony,  and  upon  conviction  shall  be  punished  by  labor  in  the 
penitentiary  for  a  term  of  not  less  than  two  years  and  not  more  than  five 
years  (such  offense  may  be  reduced  to  a  misdemeanor  by  recommendation 
of  the  jury  trying  the  case,  and  the  court  shall  concur  in  the  jury  recommen- 
dation), in  addition  to  a  summary  discharge  by  the  Prison  Commission  from 
the  service  of  the  State:  Provided,  that  the  provisions  of  this  Article  shall 
not  prohibit  a  camp  physician  from  the  regular  practice  of  his  profession. 
Any  physician,  warden,  guard,  or  other  employee  who  shall  violate  any  of 
the  provisions  of  this  Article,  except  as  otherwise  herein  provided,  shall  be 
guilty  of  a  misdemeanor;  and  it  shall  be  the  duty  of  the  Prison  Commission 
to  prosecute  such  person. 

Cited.    133/578,  582  (66  S.  E.  788). 

§  1197.  Oath  and  bond  of  warden,   and  oath  of  physicians.     All 

wardens  and  physicians  shall  be  required  to  take  an  oath  to  perform  their  du- 
ties under  the  law  and  the  rules  of  the  commission,  before  entering  upon  the 
discharge  thereof;  and  wardens  shall  give  a  bond  in  such  amount  as  the 
prison  commission  may  fix. 
§  236. 

§  1198.  Power  to  discharge  employees.  The  commission  shall  have 
lawful  authority  to  summarily  discharge,  for  cause,  any  employee  having 
either  care  or  charge  of  said  convicts,  or  said  convict  camps. 
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§  1199.  Powers  and  duties  of  the  commission.  All  convicts,  whether 
sentenced  for  felony  or  misdemeanor  crimes,  and  all  convict  camps  shall  be 
under  the  direct  supervision  of  the  Prison  Commission,  which  shall  provide 
rules  and  regulations  for  the  management,  discipline,  and  control  of  said  con- 
victs, and  of  said  convict  camps,  subject  to  the  approval  of  the  Governor. 
The  commission  shall  have  complete  management  and  control  of  the  State 
convicts;  shall  regulate  the  hours  of  their  labor,  the  manner  and  extent  of 
their  punishment,  the  variety  and  quantity  of  their  food,  the  kind  and  char- 
acter of  their  clothing;  and  shall  make  such  other  rules  and  regulations  as 
will  assure  their  safekeeping  and  proper  care. 

Acts  1903,  p.  65. 

Cited.     133/578,  582  (66  S.  E.  788).  performance  of  duties  of  their  office. 

Injunction  not  lie   against  prison  com-       105/352  (31  S.  E.  191). 
missioners,     when     it    interferes    with 

§  1200.  Sanitary  rules,  disinfection  of  quarters.  It  shall  be  the  duty 
of  the  Prison  Commission  to  require  constant  and  thorough  disinfection  of 
the  quarters  of  the  convicts,  and  the  observance  and  maintenance  of  sanitary 
rules  and  appliances. 

Acts  1908,  p.  1119. 

Cited.     133/578,  582  (66  S.  E.  788). 

§  1201.  Discretion  of  prison  commission  as  to  employment;  and 
races  to  be  separated.  In  exercising  its  discretion  as  to  what  convicts 
shall  be  employed  upon  the  State  farm  or  farms,  and  in  awarding  the  labor 
of  convicts  to  counties  and  municipalities,  it  shall  be  the  duty  of  the  Prison 
Commission,  where  practicable,  to  employ  whites  and  negroes  in  separate 
institutions  and  locations,  and  they  shall  be  provided  with  separate  eating 
and  sleeping  apartments:  Provided,  that  the  Prison  Commission  shall  have 
authority,  in  their  discretion,  to  place  any  number  of  said  convicts  on  the 
State  farm,  to  be  used  on  said  farm  to  do  farm  work  or  such  other  labor  on 
said  farm  as  the  Prison  Commission  may  deem  best;  and  the  commission 
may,  at  any  time,  whfen  such  labor  is  needed,  upon  the  request  of  the  au- 
thorities in  charge,  place  as  many  as  fifty  of  such  convicts  at  work  upon  the 
property  of  any  State  institution. 

§  679. 

§  1202.  Inspection  by  the  commission.  It  shall  be  the  duty  of  some 
member  of  the  Prison  Commission  to  make  personal  visits  to  the  various  con- 
vict camps  of  the  State,  including  the  county  road-gangs,  every  six  months, 
and  to  make  a  thorough  inspection  of  every  detail  of  management,  plan  of 
operation,  and  treatment  of  convicts ;  said  visits  to  be  made  unawares  to  the 
authorities  in  charge  of  the  various  camps. 

§  1203.  Purchase  of  farm  and  control  thereof.  As  soon  as  practicable 
after  the  appointment  of  the  commission,  they  shall  advertise  in  three  daily 
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papers  of  the  State,  and,  if  they  deem  it  necessary,  in  several,  not  exceeding 
ten,  weekly  papers,  once  a  week  for  eight  consecutive  weeks,  for  the  purchase 
of  not  less  than  two  and  not  more  than  five  thousand  acres  of  land,  in  one 
body,  or  in  several  bodies  located  in  different  parts  of  the  State,  the  aggre- 
gate not  to  exceed  five  thousand  acres,  which  shall  be  accessible  by  railroad. 
At  the  time  specified  by  them  in  the  advertisement,  they  shall  receive  written 
offers  of  sale  for  such  a  tract  or  tracts  of  land,  which  offers  shall  be  accom- 
panied by  perfect  abstract  of  title,  together  with  a  topographical  map  of  land 
showing  the  kind  and  quality  of  the  clay,  the  stone,  the  water-power,  the 
water  supply,  and  the  railroad  facilities.  The  commission  is  hereby  author- 
ized to  reject  any  and  all  offers  made,  or  to  accept  the  one  which,  after  a 
careful  inspection  and  examination,  can  be  purchased  the  most  cheaply,  all 
other  requirements  being  equal.  But  no  purchase  shall  be  made  until  the 
abstract  of  title  has  been  examined  and  approved  by  the  attorney-general. 
Before  any  purchase  is  made,  the  commission  is  empowered  to  make  such 
contracts  with  any  railroad  in  the  State  for  the  purpose  of  procuring  proper 
railroad  facilities  in  transporting  freight  and  convicts  to  such  point  on  said 
tract  or  tracts  of  land  as  may  be  deemed  necessary ;  but  no  contract  shall  be 
made  incurring  a  greater  cost  to  the  State  than  reasonable  tariff  rates  in 
transporting  freight  and  passengers  to  and  from  said  point.  The  commission 
shall  have  erected  on  the  land  so  purchased  suitable  buildings,  stockades,  and 
appurtenances  for  the  safe-keeping  and  care  of  the  following  classes  of  con- 
victs: Females,  boys  under  fifteen  years  of  age,  and  such  aged,  infirm,  or 
diseased  convicts  as,  in  the  judgment  of  the  commission,  should  not  be  hired 
out.  The  commission  shall  provide:  For  the  keeping  of  the  male  and  fe- 
male convicts  separate  and  apart,  so  that  they  may  not  come  in  contact  with 
each  other.  For  the  keeping,  separate  and  apart  from  the  other  inmates  of 
the  prison,  of  minors  under  the  age  of  fifteen  years.  For  the  keeping  separate 
and  apart  of  white  and  colored  convicts  when  not  at  work,  and  when  actually 
engaged  in  work  to  be  kept  separate  as  far  as  practicable. 

Acts  1897,  p.  70. 

§  679. 

§  1204.  Equipments  to  be  purchased  by  the  commission.  The  com- 
mission is  authorized  to  contract  for  and  purchase  such  furniture,  machinery, 
utensils,  implements,  live  stock,  and  other  equipments  as  may  be  found  neces- 
sary to  carry  out  the  intention  of  this  Article,  and  to  contract  for  and  con- 
struct such  water  supply  and  heating  arrangements  as  may  be  necessary. 

§  1205.  Certain  convicts  to  go  upon  the  farm.  The  commission  shall 
place  upon  the  property  purchased  the  females,  who  shall  be  put  at  such 
labor  as  is  best  suited  to  their  sex  and  strength.  They  shall  also  place  upon 
said  farm  or  farms  all  boys  under  fifteen  years  of  age,  who  shall  be  put  at 
such  work  as  is  best  suited  to  their  strength  and  age,  making  provisions  for 
such  moral  and  manual  training  as  may  be  conducive  to  their  reformation 
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and  restoration  to  good  citizenship.  Such  aged,  infirm,  or  diseased  convicts 
as  in  the  judgment  of  the  commission  should  not  be  hired  out,  and  such  others 
as  may  be  needed  or  reserved  by  said  commission,  shall  be  put  at  such  labor 
as  the  commission  may  direct. 

Cited.     137/744,  759  (74  S.  E.  541). 

§  1206.  Surplus  products,  how  disposed  of.  The  commission  shall 
sell,  to  the  best  advantage,  all  surplus  products  of  the  penitentiary,  and  shall 
apply  the  proceeds  thereof  to  the  maintenance  of  the  institution  as  far  as 
necessary.  Should  any  surplus  funds  arise  from  this  source,  they  shall  be 
paid  into  the  State  treasury  annually;  and  the  commission  shall,  at  the  end 
of  each  quarter,  make  to  the  Governor  a  detailed  report  of  all  such  transac- 
tions: Provided,  the  commission  shall  have  authority  to  furnish  such  sur- 
plus products,  or  any  part  thereof,  to  the  Georgia  State  Sanitarium,  the 
Academy  for  the  Blind,  at  Macon,  and  to  the  School  for  the  Deaf,  at  Cave 
Spring,  should  this  be  found  practicable. 

§  1207.  Male  felony  convicts,  how  disposed  of.  All  male  felony 
convicts,  except  such  as  are  now  required  by  law  to  be  kept  at  the  State 
farm,  may,  after  March  31st,  1909,  be  employed  by  the  authority  of  the 
several  counties  and  municipalities  upon  the  public  roads,  bridges,  or  other 
public  works  of  said  counties  or  municipalities,  as  hereinafter  provided.  On 
or  before  the  tenth  day  of  February,  1909,  and  annually  thereafter,  prior  to 
the  10th  of  February  the  Prison  Commission  shall  communicate  with  the 
county  authorities  of  the  State  and  ascertain  those  counties  desiring  to  use 
convict  labor  upon  their  public  roads,  and  said  counties  shall,  through  their 
proper  authorities,  advise  the  Prison  Commission,  in  writing,  stating  whether 
they  desire  to  use  such  labor  upon  their  roads,  and  the  number  desired.  The 
proportion  of  convicts  which  each  county  shall  be  entitled  to  shall  be  ascer- 
tained by  the  Prison  Commission  on  the  basis  of  their  general  population 
as  is  shown  by  the  latest  United  States  census,  except  in  those  counties 
created  since  the  last  United  States  census,  and  those  counties  from  which 
new  counties  have  been  created;  their  proportion  shall  be  based  upon  the 
best  information  obtainable  in  regard  to  their  population.  Should  any  county 
desire  to  work  more  than  its  proportion  of  convicts  upon  its  roads,  the  county 
authorities  shall  in  writing  make  requisition  upon  the  Prison  Commission 
for  the  number  wanted  in  excess  of  their  proportion,  and  the  Prison  Com- 
mission shall  furnish  the  number  so  required,  to  be  paid  for  by  the  counties 
as  hereinafter  provided.  Any  two  or  more  of  said  counties  of  this  State 
may  combine  for  the  purpose  of  working  and  improving  the  roads  of  their 
respective  counties,  by  and  with  the  consent  and  approval  of  the  Prison 
Commission.  In  proportioning  the  convicts  to  the  several  counties,  the 
Prison  Commission  shall  have  the  power,  in  their  discretion,  to  award  the 
convicts  to  other  counties  than  the  one  in  which  the  conviction  was  had.    A 
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county  shall  have  the  right,  upon  the  approval  of  the  Prison  Commission,  to 
deliver  its  quota  of  felony  convicts  and  also  its  misdemeanor  convicts,  if  it 
so  desires,  to  another  county,  to  be  used  in  the  construction  and  repair  of 
public  roads,  bridges,  or  other  public  works,  and  the  county  so  receiving 
such  convicts  shall  have  the  right  to  compensate  the  county  from  which  the 
convicts  came,  with  work  upon  its  public  roads,  bridges,  or  other  public 
works,  or  by  the  exchange  of  an  equal  number  of  convicts. 
Acts  1908,  p.  1119. 

Cited.  135/529,  532  (69  S.  E.  865).  Tax,  counties  may  levy,  to  defray  ex- 
Any  county,  as  used  in  this  section,  penses  incurred  in  maintenance,  keep- 
means  every  county  in  the  State,  and  ing,  and  equipment  of  convicts  ob- 
its effect  is  not  limited  to  counties  tained  from  State.  137/744  (1)  (74 
having  any  particular  system  of  road  S.  E.  541). 
laws.     137/744,  750  (74  S.  E.  541). 

§  1208.  Every  county  may  have  its  quota.  Any  county  which  has  not 
taken  its  quota  of  convicts  may  at  any  time  apply  to  the  commission  for  them, 
and  the  commission  shall,  as  early  as  practicable,  furnish  the  county  with  its 
quota  of  convicts. 

§  1209.  When  commission  may  equip  and  work  road-working 
forces.  The  prison  commission  is  hereby  authorized,  when  in  funds,  to  pur- 
chase road-working  machinery,  appliances,  and  teams,  and  to  equip  and  or- 
ganize road-working  forces,  the  same  to  be  used  for  the  construction  and 
repair  of  public  roads,  bridges,  or  other  public  works  in  the  counties  not 
using  their  convicts  under  the  foregoing  sections,  when  requested  by  the 
authorities  of  such  counties  so  to  do ;  the  work  to  be  done,  as  far  as  practi- 
cable, in  proportion  to  the  convicts  which  would  have  been  assigned  to  each 
county  in  case  the  county  had  worked  its  convicts.  The  commission  may 
work  in  such  counties  as  many  more  convicts  in  addition  to  said  proportion 
as  any  county  is  willing  to  pay  the  expense  of,  and  as  the  commission  may 
have  at  its  disposal.  When  the  Prison  Commission  works  any  force  of  con- 
victs in  any  county,  such  county  shall  pay  to  the  commission  the  expense, 
including  maintenance  of  equipment  of  working  the  forces,  and  shall  buy 
the  material  required  for  the  work  done  in  the  county.  The  county  author- 
ities of  such  county  are  hereby  authorized  to  pay  said  expense  out  of  any 
funds  raised  for  road  purposes.  Accurate  books  of  account  shall  be  kept 
by  the  Prison  Commission  of  all  work  done  and  expenses  incurred.  In 
all  cases  provided  for  in  this  section,  the  county  authorities  shall  designate 
the  roads  to  be  so  worked  or  constructed. 

§  1210.  Excess  of  convicts  prorated  among  counties  using  convicts. 

If  all  convicts  are  not  disposed  of  under  the  preceding  sections,  the  Prison 
Commission  is  authorized  to  place  convicts  in  counties  desiring  to  use  them 
in  excess  of  their  quota.  Counties  shall  have  the  right  to  use  as  many  con- 
victs as  they  desire,  upon  the  terms  and  conditions  in  this  Article  provided: 

6  Ga  Code— 52 
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Provided,  that  in  the  event  the  request  by  counties  should  exceed  the  number 
of  convicts  on  hand,  they  shall  be  prorated  between  those  counties  making 
application  for  same.  In  such  cases,  the  Prison  Commission  shall  keep  an 
accurate  account  of  such  excess  of  convicts,  charging  them  to  each  county 
receiving  them,  and  keeping  an  accurate  account  showing  the  counties  to 
which  they  would  have  gone  had  such  county  used  its  convicts,  and  crediting 
them  to  such  counties,  which  excess  shall  be  paid  back  in  convicts  when  the 
county  so  credited  with  convicts  desires  to  use  its  convicts  in  the  construc- 
tion and  repair  of  its  roads,  bridges,  or  other  public  works. 

§  1211.  Hiring  of  convicts  to  municipalities.  After  the  counties  have 
been  provided  with  convicts  as  set  forth,  and  if  there  should  remain  any 
convicts  not  otherwise  disposed  of,  then  the  privileges  conferred  upon  coun- 
ties herein  shall  be  extended  to  municipalities  of  this  State,  which  shall  have 
the  right  to  hire  convicts  from  the  Prison  Commission,  in  such  numbers  as 
might  be  agreed  upon,  at  the  price  of  one  hundred  dollars  per  capita  per 
annum. 

§  1212.  Disposal  of  convicts  not  taken  by  counties  or  municipalities. 

After  the  expiration  of  the  time  fixed  herein  for  the  assignment  of  felony 
convicts  to  the  different  counties  and  municipalities,  should  it  appear  that 
there  will  remain,  oa  March  31st,  1909,  any  felony  convicts  whose  labor  will 
not  be  used  upon  the  public  roads,  bridges,  or  other  public  works  by  counties 
or  municipalities,  or  directly  by  the  State,  and  who  should  not  be  confined  at 
the  State  farm  or  farms  or  otherwise  employed  by  the  State,  the  Prison 
Commission  may  in  its  discretion,  and  with  the  consent  and  approval  of  the 
Governor,  dispose  of  such  convicts  as  it  may  deem  to  the  best  interest  of  the 
State  for  a  period  not  to  exceed  twelve  months  from  March  31st,  1909: 
Provided,  that  no  convict  labor  shall  be  used  in  competition  with  skilled 
mechanical  free  labor,  and  under  no  contract  by  the  terms  of  which  the  con- 
tractor is  interested  in  the  quantity  of  work  a  convict  may  be  required  to  do 
per  day ;  it  being  the  fixed  policy  of  this  State  that  the  control  and  manage- 
ment of  its  convicts,  both  felony  and  misdemeanor,  shall  never  pass  from  it 
and  its  public  officials  into  the  control  and  management  of  any  private  cor- 
poration or  person. 

§  1213.  Purchase  «or  lease  of  lands  for  working  convicts.  In  order 
to  carry  into  effect  the  terms  of  this  Article,  the  Prison  Commission,  with  the 
approval  of  the  Governor,  is  hereby  authorized  to  purchase  or  lease,  for  a 
period  of  five  years,  with  the  option  to  purchase  at  any  time,  one  or  more 
tracts  of  land  located  at  some  convenient  point,  for  the  purpose  of  working 
the  convicts  thereon;  but  before  said  tract  or  tracts  of  land  are  purchased 
or  leased,  advertisements  asking  for  proposals  shall  be  published  in  four 
of  the  daily  papers  of  this  State,  and  the  abstract  of  title  of  said  land  ap- 
proved by  the  attorney-general. 
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§  1214.  State  farm  and  central  penitentiary.  The  State  farm  shall 
be  used  as  far  as  possible,  for  the  purpose  of  making  supplies  of  all  kinds 
.  for  maintaining  the  convicts,  either  in  farm  products,  or  manufacturing  ar- 
ticles for  the  use  of  the  convicts  and  the  State  Sanitarium  and  other  State 
institutions;  and  all  net  profits  arising  from  the  State  farm  shall  be  used  in 
establishing  a  central  penitentiary,  for  the  purpose  of  working  such  vicious 
convicts  as  the  Prison  Commission  may  select.  After  the  State  farm  and 
the  central  penitentiary  have  been  sufficiently  improved  for  all  purposes,  such 
other  profits  arising  therefrom  shall  be  used  for  the  purpose  of  purchasing 
and  improving  such  additional  farm  lands  and  property  as  may  be  necessary 
for  maintaining  and  working  the  convicts  of  the  State.  The  Prison  Commis- 
sion is  authorized  to  purchase,  out  of  any  available  funds  over  which  they 
have  control,  a  tract  or  tracts  of  land  in  the  same  or  different  parts  of  the 
State,  and  erect  thereon  suitable  buildings,  stockade,  and  appurtenances  for 
the  safekeeping  and  care  of  those  felony  convicts  not  worked  by  the  several 
counties  and  municipalities,  and  may  also  purchase  such  live  stock,  machinery, 
farm  implements,  furniture,  etc.,  which  may  appear  to  be  necessary  to  carry 
out  the  intentions  of  this  Article.  The  commission  may  confine  at  hard  labor 
upon  the  prison  farm,  or  on  lands  purchased  under  this  section,  convicts  not 
engaged  in  work  by  the  counties  and  municipalities,  when  not  elsewhere  en- 
gaged under  the  direction  of  the  commission  upon  roads,  bridges,  or  other 
public  works;  and  the  commission  is  authorized  to  retain  on  said  lands  such 
convicts  as  are  considered  especially  dangerous  and  which  it  is  not  deemed 
safe  to  work  upon  public  roads  or  public  works.  The  commission  may,  in  con- 
nection with  the  farm  work,  use  said  convicts  in  such  industrial  enterprises 
as  they  may  deem  advisable,  and  to  this  end  may  employ  the  convicts  in 
manufacturing  such  implements  and  equipments  or  other  articles  as  may  be 
needed  for  use  on  the  State  farm,  or  road,  bridge,  or  other  public  works, 
and  in  making  shoes  and  clothing  and  other  articles  for  the  use  of  the  con- 
victs and  inmates  of  other  State  institutions;  but  the  commission  shall  not 
sell  or  offer  for  sale  articles  so  manufactured  to  the  public.  In  connection 
with  any  such  work  the  commission  is  required  to  keep  accurate  and  complete 
books  and  records  showing  the  product*  of  such,  labor,  and  the  disposition 
thereof,  and  the  expenses  incident  thereto;  and  the  money  derived  from  any 
sales  of  products,  after  paying  the  cost  of  production,  shall  be  paid  into  the 
State  treasury. 

§  1215.  Superintendent  of  farms.  If  the  Prison  Commission  has  on 
hand  convicts  not  provided  for  under  the  foregoing  sections  of  this  Article, 
said  Prison  Commission  may  place  upon  said  farms  such  convicts  and  work 
the  same  thereon.  In  connection  with  the  handling  of  convicts  upon  farms, 
the  Prison  Commission  shall  employ  such  superintendents  as  in  their  dis- 
cretion may  be  deemed  necessary.  The  compensation  of  a  superintendent 
shall  not  be  more  than  twelve  hundred  dollars  per  annum  and  actual  travel- 
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ing  expenses  while  in  the  discharge  of  his  duties,  together  with  a  residence 
for  himself  and  family,  to  be  located  on  the  farm  of  which  he  is  superin- 
tendent. No  superintendent  shall  be  allowed  to  keep  any  live  stock  at  the 
State's  expense.  Superintendents  shall  be  required  to  give  their  entire  time 
and  attention  to  the  duties  of  their  office,  and  shall  not  engage  in  farming  or 
any  business  in  their  own  behalf. 

§  1216.  Misdemeanor  convicts,  disposed  of.  It  shall  be  unlawful  for 
any  person  or  official,  except  as  herein  provided,  to  hire  to  any  other  person 
or  corporation  any  misdemeanor  convict ;  and  it  shall  be  unlawful  for  any  per- 
son or  corporation  to  work  any  such  misdemeanor  convict  so  hired ;  and  any 
person  or  corporation  violating  the  provisions  of  this  section  shall  be  guilty 
of  a  misdemeanor,  it  being  the  duty  of  the  Prison  Commission  to  institute 
prosecution  for  violations  of  this  provision.  It  shall  be  the  duty  of  the  Prison 
Commission,  upon  notice  by  the  county  authorities  of  any  county  of  this 
State  having  misdemeanor  convicts  undisposed  of  under  the  law,  and  not 
having  an  established  chaingang  and  not  working  its  misdemeanor  convicts 
on  the  public  roads,  bridges,  or  other  public  works,  to  dispose  of  the  same  as 
felony  convicts  are  herein  disposed  of  in  this  State ;  and  the  net  funds  so  aris- 
ing from  the  same  shall  be  returned  to  said  county  authorities  to  be  placed  in 
the  county  treasury,  to  be  used  for  road  purposes  only. 

Cited.     133/578,  582   (66  S.  E.  788). 

§  1217.  Hire  of  convicts,  funds  how  used.  The  net  proceeds  arising 
from  the  disposition  of  convicts  to  municipalities,  or  otherwise,  shall  be  used 
by  the  Prison  Commission  in  working  convicts  upon  the  public  roads  or  pub- 
lic works  of  the  counties  which  do  not  elect  to  take  convicts  as  herein  pro- 
vided, at  the  option  of  the  Prison  Commission;  and  in  the  event  the  Prison 
Commission  may  elect  not  to  work  the  roads  in  any  one  cfr  more  of  said 
counties,  then  the  pro  rata  part  of  said  funds  for  said  counties  shall  be  paid 
into  their  respective  treasuries,  to  be  used  for  road  purposes  only. 

§  1218.  County  convict  farms.  Any  county  may  purchase,  rent,  and 
maintain  a  farm  upon  which  to  work  any  number  of  its  convicts  in  connec- 
tion with  working  its  convicts  upon  its  public  roads,  bridges,  and  other  pub- 
lic works ;  and  all  products  and  supplies  arising  from  said  farm  shall  be  used 
in  the  support  of  the  convicts,  improvement  of  its  public  roads,  bridges,  and 
other  public  works,  and  in  support  of  the  county  institutions. 

§  1219.  Reports  by  clerks  to  commission  and  records  to  be  kept  by 
commission.  The  clerk  of  the  court  wherein  any  person  may  be  convicted 
and  sentenced  for  violation  of  the  criminal  laws  of  this  State  shall  notify 
the  Prison  Commission  immediately  thereafter,  by  mail,  of  the  conviction  and 
^sentence,  together  with  a  description  of  the  person  sentenced,  which  shall  give 
the  name,  crime,  sentence,  age,  sex,  height,  weight,  and  apparent  physical 


Digitized  by 


Google 


821  THE  PENITENTIARY.  §§  1220-1221  (a) 

Prison   Commission,   control   of  convicts,   etc. 

condition  of  such  person,  and  the  disposition  made  or  to  be  made  of  said  per- 
son; and  the  Prison  Commission  shall  keep  a  record  of  all  convictions  and 
sentences  for  violations  of  the  criminal  laws,  and  of  the  final  disposition  of 
each  case. 

§  1080. 

§  1220.  Commission  to  make  reports,  rules,  and  recommendations. 

On  the  assembling  of  the  General  Assembly  of  1898,  the  commission  shall 
lay  before  that  body  a  detailed  report,  showing  what  property  has  been  pur- 
chased by  them,  what  contracts  have  been  made  for  the  hire  of  convicts,  and 
an  itemized  report  of  all  expenditures  made  by  them,  and  shall  annually 
thereafter  make  reports  to  the  General  Assembly  of  their  acts  and  doings. 
They  shall  also  formulate  such  rules  and  regulations  as  may  be  deemed  best 
for  the  government  of  the  penitentiary  in  conformity  with  this  Article,  and 
recommend  such  legislation  as  may  be  needed  to  carry  out  their  plans. 

§  1221.  (§  1173.)  Commutation  of  term  for  good  behavior.     The 

superintendent  of  each  penitentiary  camp  shall  keep  a  correct  register  to  be 
termed  the  "good  conduct  account/'  in  which  he  shall  faithfully  record  the 
conduct  of  each  convict  under  his  charge  who  shall  demean  himself  uprightly, 
and  shall,  in  his  monthly  report  to  the  principal  keeper  of  the  penitentiary, 
state  the  name  of  such  convict,  and  each  convict  who  shall  demean  himself 
uprightly  and  well  shall  have  deducted,  from  the  time  for  which  he  may 
have  been  sentenced,  two  months  for  the  second  year,  three  months  for  each 
subsequent  year  until  the  tenth  year,  inclusive,  and  four  months  for  each  re- 
maining year  of  the  time  of  imprisonment.  This  reduction  of  time  is  upon 
consideration  of  continued  good  conduct,  and  shall  apply  only  to  such  con- 
victs who  have  not  been  sentenced  to  imprisonment  for  life ;  and  such  record 
shall  be  evidence  for  or  against  the  convict  in  any  of  the  courts  of  this  State. 
Acts  1887,  p.  38. 

Concurrent   sentences,   convict   serving,  two  sentences  and  deducting  the  ag- 
could  not  have  term  reduced  on  ac-  gregate    time    from    the    longer    sen- 
count    of   good    conduct    by   calculat-  tence.     135/529  (6)   (69  S.  E.  865). 
ing  allowance  therefor  on  each  of  the 

§  1221  (a).  Working  county  chaingang  in  certain  municipalities. 

[It  shall  be  the  duties  of  the  county  authorities  working  a  chaingang  force 
upon  its  roads,  by  and  with  the  consent  of  the  governing  authorities  of  any 
municipality  that  said  municipality  having  a  population  as  per  the  census  of 
1910  of  not  less  than  7,000  or  more  than  10,000  upon  reaching  the  limits  of 
said  municipal  corporation  to  work  said  force  through  the  said  municipality, 
maintaining  the  same  grade  and  character  of  work  within  said  municipality 
as  it  did  without,  that  is,  continue  to  work  on  said  street  or  streets  of  said 
municipality  upon  reaching  the  point  of  intersection  of  public  road  or  roads, 
with  the  street  or  streets,  through  the  corporate  limits  of  said  municipality.] 
Acts  1914,  p.  87. 
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The  punctuation  of  this  section  is  de-  and  the  two  following  sections  are 

fective.     The   section   appears   here,  taken    constitutional?     See   135/265, 

however,  exactly  as  in  the  enrolled  269    (69   S.   E.   182);   140/31,   34    (78 

Act.  S.   E.  457). 

Is   the   Act   from   which    this   section 

§  1221  (b).  Mandamus  by  municipal  authorities.  [Upon  the  failure 
of  the  county  authorities  to  comply  with  this  law  and  the  duties  herein  pre- 
scribed, and  a  failure  to  work  the  streets,  said  municipal  authorities  shall 
have  the  right  of  mandamus  as  is  now  allowed  and  permitted  by  law.] 

Acts  1914,  p.  87. 

§  1221  (c).  Damages  arising  from  work  on  streets.  [While  said 
county  gang  force  is  employed  within  the  limits  of  said  municipality  work- 
ing the  streets  as  herein  prescribed,  no  damages  arising  by  reason  of  said 
work  to  any  person  or  property  shall  be  a  claim  against  said  county,  and  the 
county  shall  in  no  wise  be  responsible  therefor  but  the  work  thus  done  shall 
be  considered  as  if  being  done  by  the  municipality  itself.] 

Acts  1914,  p.  87. 


ARTICLE  2. 

Board  of  Pardons. 

§  1222.  Board  of  pardons  constituted.  The  Prison  Commission  is 
hereby  constituted  a  board  of  pardons,  whose  duty  shall  be  to  investigate  all 
applications  for  executive  clemency,  and  make  recommendation  to  the  Gov- 
ernor regarding  the  granting  of  the  same.  Their  recommendations  shall  not 
be  confined  to  the  convicts  who  make  application  for  pardons,  but  they  are 
authorized  upon  their  own  motion  to  investigate  and  recommend  executive 
clemency  in  every  case  deserving  it. 

Acts   1897,  p.  70. 

§  1223.  Prison  Commission  to  establish  rules  for  parole  of  con- 
victs. The  Prison  Commission  shall  have  full  power  to  establish  rules  and 
regulations  under  which  prisoners  within  the  penitentiary  may  be  allowed  to  go 
upon  parole  outside  the  confines  of  said  penitentiary,  but  to  remain  within  the 
legal  custody  and  under  the  control  of  said  Prison  Commission  and  subject 
at  any  time  to  be  taken  into  custody  on  order  of  said  commission :  Provided, 
the  Governor  shall  report  to  the  next  session  of  the  General  Assembly  every 
exercise  of  authority  granted  by  this  Article,  and  the  reasons  thereof. 

Acts  1908,  p.  1115. 

§  1224.  When  parole  shall  not  be  granted.  No  parole  or  conditional 
pardon  shall  be  granted  unto  any  prisoner  until  he  shall  have  served  at  least 
the  minimum  sentence  fixed  by  law  is  punishment  for  the  crime  for  which 
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he  has  been  convicted.  No  parole  shall  be  granted,  under  the  provisions  of 
this  Article,  to  any  one  serving  a  life  sentence  for  treason,  arson,  rape,  or 
assault  with  intent  to  rape.  No  prisoner  serving  a  life  sentence  for  any 
other  crime  shall  be  granted  a  parole,  under  the  provisions  of  this  Article, 
until  he  shall  have  served  at  least  ten  full  years  under  his  sentence. 

§  1225.  Applications  for  parole,  how  made  and  when  granted.    The 

Prison  Commission,  with  the  approval  of  the  Governor,  shall  have  full  power 
to  fix  and  prescribe  the  rules  and  regulations  under  which  applications  for 
parole  or  conditional  pardon  shall  be  made  and  lieard ;  but  no  parole  shall  be 
granted  save  upon  the  recommendation  of  every  member  of  said  commission 
and  on  approval  of  the  Governor,  and  then  only  on  the  prison  record  of 
said  prisoner  and  his  history  before  his  conviction  for  crime.  No  parole 
shall  be  granted  any  prisoner  by  said  commission  until  it  shall  have  satis- 
factory evidence  that  if  said  prisoner  is  released  on  parole  he  will  be  given 
honest  employment  with  a  good  home,  and,  if  he  is  unable  to  labor,  that  he 
will  not  become  an  object  of  public  charity.  When  said  Prison  Commission, 
after  a  full  examination  into  the  history  of  said  prisoner  before  the  com- 
mission of  the  crime  for  which  he  has  been  convicted  and  the  prison  record 
made  by  him  since  his  confinement  in  the  penitentiary,  shall  become  convinced 
that  he  is  worthy  of  a  parole  or  conditional  pardon,  and  that  his  release  will 
not  be  incompatible  with  the  welfare  of  society,  and  that  he  has  the  qualities 
of  character  which  entitle  him  to  a  restoration  of  citizenship,  it  shall  fully 
report  its  reasons  and  findings  thereon  to  the  Governor  with  recommenda- 
tion that  said  parole  or  conditional  pardon  be  granted  unto  said  prisoner; 
and  if  the  Governor  approves  of  the  said  recommendation  of  the  commission 
and  so  reports'  to  it,  then  said  commission  shall  issue  its  order  for 
the  release  of  said  prisoner  under  the  terms  of  said  parole  as  fixed  by  said 
commission,  and  he  shall  then  be  allowed  to  go  without  the  confines  of  said 
penitentiary.  It  shall  be  the  duty  of  said  commission  to  cause  a  certified 
copy  of  its  order  granting  said  parole  and  the  terms  and  conditions  of  the 
same  to  be  sent  to  the  clerk  of  the  court  of  the  county  wherein  said  prisoner 
was  convicted,  which  shall  be  duly  entered  of  record  in  said  clerk's  office  in  a 
book  to  be  kept  for  that  purpose. 

§  1226.  Roarrest  of  prisoner  paroled.  The  Prison  Commission  shall 
have  the  power  to  issue  its  order  for  the  rearrest  of  said  prisoner  at  any  time, 
which  order  when  duly  certified  by  said  commission  shall  become  a  criminal 
warrant  in  the  hands  of  any  arresting  officer  in  this  State,  whose  duty  it  shall 
be  to  execute  the  same  as  any  other  criminal  process  and  to  arrest  the  body 
of  said  prisoner  and  again  return  him  to  the  penitentiary  under  the  order 
of  said  commission.  When  any  paroled  prisoner  is  rearrested  on  order  of 
said  commission  for  violation  of  the  conditions  of  his  parole,  or  otherwise, 
he  may  be  required  by  said  commission  to  serve  the  remainder  of  his  original 
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sentence;  time  paroled  may  or  not  be  considered  or  calculated  as  a  part  of 
the  original  sentence,  in  the  discretion  of  the  commission. 

§  1227.  Pardon  of  paroled  prisoners.  After  said  paroled  prisoner  shall 
have  served  at  least  twelve  months  of  his  parole  in  a  satisfactory  manner, 
and,  together  with  his  history  before  the  commission  of  the  crime  for  which 
he  was  sentenced,  and  his  prison  record,  shall  have  thereby  convinced  said 
Frison  Commission  that  he  is  worthy  of  being  restored  his  citizenship,  and 
that  he  will  not  again  commit  crime  and  his  final  release  is  not  incompatible 
with  the  welfare  of  society,  said  commission  may  upon  its  own  motion,  after 
having  so  made  diligent  inquiry  and  investigation,  recommend  unto  the 
Governor  that  said  prisoner  be  fully  pardoned  and  his  citizenship  restored 
unto  him ;  and  if  said  recommendation  is  thus  approved  by  the  Governor,  a 
full  pardon  shall  be  granted  upon  executive  order.  Unless  said  Prison  Com- 
mission on  its  own  motion,  without  outside  interference  or  suggestion,  make 
said  recommendation  for  a  full  pardon,  the  said  prisoner  shall  serve  out  the 
full  term  of  his  sentence  as  a  paroled  prisoner.  It  shall  be  the  duty  of  said 
commission  to  keep  in  touch  with  said  paroled  prisoner,  and  require  him  by 
suitable  rules  to  report  himself  to  said  commission  at  such  stated  periods  as 
will  enable  the  commission  to  ascertain  his  record  while  a  paroled  prisoner. 
The  provisions  of  this  Article  shall  in  no  wise  impair  the  pardoning  power 
vested  in  the  Governor. 

§  1228.  A  system  of  grades  of  behavior.  There  shall  be  established 
by  the  Prison  Commission,  or  other  proper  authorities,  a  system  of  grades  of 
behavior  for  said  convicts.  The  different  grades  of  behavior  shall  be  plainly 
distinguished  by  dress,  or  emblem  thereon,  so  that  each  convict  and  all  per- 
sons coming  in  contact  with  any  convicts  may  at  once  be  able  to  determine 
to  which  grade  of  behavior  said  convict  belongs. 


ARTICLE  3. 
Miscellaneous  Provisions. 

§  1229.  Insane  convicts  to  be  cared  for  at  the  State  farm.     If  a 

convict  is  sentenced  to  the  penitentiary  and  becomes  insane,  he  shall  be  re- 
moved to  and  kept  at  the  prison  farm  during  the  term  for  which  he  may 
have  been  sentenced,  or  until  such  insanity  is  cured,  and  the  Prison  Com- 
mission shall  make  such  provisions  for  the  care,  maintenance,  and  medical 
treatment  of  such  insane  convict  as  are  proper  in  such  cases :  Provided,  that 
such  convicts  as  are  now  in  the  State  Sanitarium  under  the  provisions  of  law 
shall  be  returned  by  the  superintendent  thereof  to  the  Prison  Commission 
so  soon  as  arrangements  have  been  made  to  care  for  said  co  vk>  as  is  pro- 
vided in  this  section. 
Acts  1904,  p.  107. 
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§  1230.  (§  1174.)  Expenses  of  trials  for  escapes.  The  expenses  of  all 
trials  for  escapes  from  the  penitentiary  or  attempts  to  escape,  and  for  all 
other  crimes  committed  by  penitentiary  convicts  while  confined  in  the  peni- 
tentiary, shall  be  paid  by  the  State,  upon  a  bill  of  costs  to  be  certified  by  the 
judge  trying  the  case. 
Acts   1890-1,   p.   86. 

§  1231.  Protection  of  officers  and  employees  at  penitentiary  camps. 

Guard-lines  shall  be  established  at  the  various  penitentiary  camps,  by  the 
deputy  warden  in  charge,  in  the  same  way  and  manner  that  land  lines  are, 
except  at  each  corner  of  said  lines  finger-boards  must  be  used,  on  which  shall 

be  plainly  stamped  or  written :    "Guard-line  of camp." 

Acts  1903,  p.  71. 

§  1232.  Guard  not  to  be  passed.  It  shall  be  unlawful  for  any  person 
to  come  inside  of  the  guard  lines  established,  with  gun,  pistol,  or  any  other 
weapon,  or  any  intoxicating  liquors,  without  the  knowledge  and  consent  of 
the  deputy  wardens  in  charge. 

§  1233.  Traffic  prohibited.  It  shall  be  unlawful  for  any  person  to  trade, 
traffic,  buy  from,  or  sell  to  a  convict  any  article  without  the  knowledge  and 
consent  of  the  deputy  warden  in  charge. 

§  1234.  Loitering  prohibited.  It  shall  be  unlawful  for  any  person  to 
loaf,  linger,  or  stand  around  where  convicts  are  employed  or  kept,  aftei 
having  been  ordered  by  the  deputy  warden  in  charge  of  said  convicts  to  de- 
sist therefrom. 

§  1235.  Arrests  and  resisting  arrest.  Deputy  wardens  shall  have  au- 
thority to  deputize  any  person,  and  such  deputy  warden  arid  his  deputy  are 
by  this  Article  legally  constituted  arresting  officers,  with  or  without  warrants, 
for  purpose  -of  arresting  persons  violating  this  Article,  and  any  person  re- 
sisting arrest  shall  be  dealt  with  as  the  law  directs  for  resisting  an  officer. 

§  1236.  Penalty.  Any  person  violating  any  of  the  provisions  of  this 
Article  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined 
not  less  than  twenty-five  dollars,  or  shall  be  imprisoned  not  less  than  six 
months  nor  more  than  twelve  months,  or  shall  be  subject  to  both  fine  and 
imprisonment  at  the  discretion  of  the  court. 
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GEORGIA  STATE  REFORMATORY. 


ARTICLE  1. 

Established  and  How  Managed. 

§  1237.  Reformatory  established.    There  is  hereby  created  and  estab- 
lished a  State  institution  to  be  known  as  the  Georgia  State  Reformatory. 
Acts  1905/ p.  127. 

§  1238.  Convicts  under  sixteen  years  old.  All  persons  of  the  age  of 
sixteen  years  or  under,  who  have  been,  after  the  opening  of  said  reformatory, 
duly  convicted  in  any  of  the  courts  of  this  State  of  crime  not  punishable  by 
death  or  imprisonment  for  life,  may,  in  the  discretion  of  the  judge  having 
jurisdiction,  be  committed  to  the  Georgia  State  Reformatory. 

§  1239.  Indeterminate  sentence.  The  judge  committing  a  person  to 
the  Georgia  State  Reformatory  shall  not  fix  a  limit  to  the  duration  of  the 
commitment,  unless  the  same  be  for  more  than  five  years,  but  shall  merely 
commit  said  person  to  the  Georgia  State  Reformatory ;  but  no  sentence  shall 
extend  beyond  the  time  when  the  person  sentenced  shall  have  arrived  at  the 
age  of  twenty-one  years. 

§  1240.  How  long  person  committed  may  be  held.  Any  person  com- 
mitted to  the  Georgia  State  Reformatory  for  an  offense  punishable  by  im- 
prisonment in  the.  penitentiary  may  be  held  in  the  reformatory  for  a  term 
not  exceeding  five  years,  or,  if  committed  for  a  longer  term  than  five  years, 
may  be  held  for  such  longer  term ;  and  any  person  committed  to  the  reforma- 
tory for  an  offense  that  is  punishable  as  for  a  misdemeanor  may  be  held  for 
a  term  not  exceeding  two  years:  Provided,  however,  that  no  person  shall 
be  held  in  said  reformatory  after  he  or  she  has  arrived  at  the  age  of  twenty- 
one  years. 

§  1241.  Prison  Commission  control.  The  general  supervision,  control, 
and  government  of  the  reformatory  shall  be  vested  in  the  Prison  Commission 
of  Georgia,  and  said  commission  shall  have  power  to  make  all  rules  and 
regulations  necessary  and  proper  for  the  employment,  discipline,  instruction, 
and  education  of  the  inmates  detained  in  said  reformatory,  and  shall  also 
have  power  to  determine  in  their  discretion  as  to  what  character  or  kind  of 
work  any  particular  inmate  shall  be  required  at  any  time  to  perform. 

§  1242.  Superintendent,   teachers,   guards,    and  employees.     The 

Prison  Commission  shall  have  power  to  appoint,  with  the  approval  of  the 
Governor,  a  fit  and  proper  person  as  superintendent  of  said  reformatorv. 
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at  a  salary  not  exceeding  twelve  hundred  dollars  per  year.  The  superintend- 
ent shall  reside  at  the  reformatory,  and  his  lodging  and  board  shall  be  fur- 
nished at  the  expense  of  the  State.  The  duties  of  the  superintendent  shall 
be  prescribed  by  the  commission,  and  he  shall  be  under  its  direction  and 
control,  and  subject  to  removal  by  the  commission  at  any  time.  The  com- 
mission shall  also  appoint  such  teachers,  guards,  and  other  employees  as  are 
necessary  to  the  proper  conducting  of  said  reformatory,  and  shall  prescribe 
their  duties  and  fix  their  salaries;  but  the  amounts  of  such  salaries  before 
allowed  shall  be  approved  by  the  Governor. 

§  1243.  Inmates,  how  to  be  employed.  The  inmates  of  the  reforma- 
tory shall  be  employed  in  agricultural,  domestic,  and  mechanical  work,  and 
shall  be  given  a  reasonable  amount  of  instruction  in  the  elementary  branches 
of  an  English  education.  The  commission,  if  it  deem  best,  is  empowered  to 
establish  and  maintain,  in  connection  with  the  institution,  a  system  of  manual 
training  and  instruction  in  trades,  and  create  such  industries,  productive  or 
otherwise,  as  are,  in  their  opinion,  to  the  best  interests  of  the  inmates  of  the 
reformatory. 

§  1244.  Discipline.  The  discipline  to  be  observed  in  said  institution  shall 
be  reformatory,  and  the  commission  shall  have  power  to  use  such  means  of 
reformation  as  is  consistent  with  the  improvement  of  the  inmates,  as  it  may 
deem  best  and  expedient ;  but  a  method  of  discipline  shall  be  used  as  will,  as 
far  as  possible,  reform  the  characters  of  the  inmates,  preserve  their  health, 
promote  regular  improvement  in  their  studies  and  employment,  and  secure  in 
them  fixed  habits  in  religion,  morality,  and  industry;  and  the  commission 
shall  maintain  such  control  over  the  inmates  as  will  prevent  them  from  com- 
mitting crime,  best  secure  their  self-support,  accomplish  their  reformation, 
and  that  will  tend  to  make  of  them  good  and  law-abiding  citizens. 

§  1245.  Parole  of  inmates.  The  commission  shall  have  the  power  to 
establish  such  a*  system  of  parole  of  the  inmates  as  it  shall  deem  proper,  and 
shall  have  power  to  establish  rules  and  regulations  under  which  prisoners 
within  the  reformatory  may  be  allowed  to  go  outside  of  the  grounds,  but  to 
remain  while  on  parole  within  the  legal  custody  and  under  the  control  of  the 
commission  and  subject  at  any  time  to  be  taken  back  within  the  enclosure  of 
the  reformatory. 

§  1246.  Conditional  discharge.  Whenever  it  shall  appear  to  the  com- 
mission that  any  person  in  the  reformatory  has  reformed,  after  the  expiration 
of  one  year  from  his  or  her  reception  therein  it  may,  with  the  approval  of 
the  Governor,  issue  to  him  a  permit  to  be  at  liberty  during  the  remainder  of 
his  or  her  term,  upon  such  conditions  as  the  commission  may  deem  best ;  and 
the  commission  shall  have  power  to  revoke  such  permit  in  their  discretion. 

§  1247.  Arrest  and  return  of  inmate.  A  written  order  signed  by  any 
member  of  the  Prison  Commission  shall  be  sufficient  warrant  to  any  officer  of 
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the  State,  or  any  other  person  named  in  the  order,  to  authorize  the  officer,  or 
other  person  named,  to  arrest  and  return  to  actual  custody  any  conditionally 
released  or  paroled  inmate;  and  it  is  the  duty  of  all  officers  of  the  State  to 
execute  any  such  order  placed  in  their  hands,  the  same  as  any  ordinary  crim- 
inal warrant. 

§  1248.  Pardon  of  inmate.  Whenever  it  shall  appear  to  the  commis- 
sion that  there  is  a  strong  or  reasonable  probability  that  any  inmate  would 
live  and  remain  at  liberty  without  violating  the  law,  and  that  his  release  is 
not  incompatible  with  the  welfare  of  society,  the  commission  shall  so  report 
to  the  Governor,  who,  if  he  deem  proper,  may  give  to  said  inmate  an  absolute 
release,  which  release  shall  operate  as  a  pardon,  or  restore  to  the  prisoner  so 
released  all  his  rights  of  citizenship. 

§  1249.  Separation  of  races.  The  white  and  colored  inmates  shall  tx 
kept  separate  and  distinct  in  all  work  and  study.  The#males  and  females 
shall  be  kept  separate  as  far  as  practicable. 

§  1250.  Registration.  When  any  person  shall  be  received  in  the  re- 
formatory, there  shall  be  entered  in  a  registry  book  kept  for  that  purpose  the 
date  of  such  admission,  giving  the  name,  age,  sex,  and  color,  and  court  from 
which  committed,  and  for  what  offense. 

§  1251.  Record  of  commitment.  Whenever  a  court  shall  commit  any 
person  to  the  reformatory,  the  clerk  of  the  court  shall  furnish  to  the  com- 
mission a  certified  record  showing  the  order  of  commitment,  age  of  the  per- 
son, and  the  offense  for  which  he  was  convicted.  Upon  receipt  of  such  rec- 
ord the  commission  shall  send  a  proper  delegated  person  to  the  place  where 
said  person  is  detained,  and  the  officer  having  custody  of  the  person  shall  de- 
liver him  to  said  delegated  person,  and  such  perton  shall  thereupon  be  con- 
veyed to  the  reformatory  at  the  expense  of  the  State. 

§  1252.  Transfer  from  State  prison  farm  or  chaingang.  Prisoners 
in  confinement  at  the  State  prison  farm,  or  on  the  chaingangs,  at  the  time  of 
the  opening  of  the  reformatory,  who  are  of  the  age  of  sixteen  years  or  un- 
der, who  have  not  been  sentenced  for  life,  may,  in  the  discretion  of  the  com- 
mission, be  removed  by  the  commission  to  the  reformatory ;  and  all  the  terms 
of  this  Article  shall  apply  to  all  such  removed  persons. 

§  1253.  Deportment.  The  commission  shall,  under  a  system  of  marks  or 
otherwise,  fix  upon  a  uniform  plan  by  which  it  shall  determine  what  credit 
shall  be  allowed  as  earned  by  each  inmate  as  the  condition  of  increased  privi- 
leges or  of  a  release  from  the  reformatory,  which  system  shall  be  subject  tn 
a  revision  from  time  to  time  by  the  commission.  Each  inmate  shall  be 
credited  for  good  personal  demeanor,  diligence  in  labor  and  study,  and  for 
results  accomplished,  and  be  charged  for  dereliction,  negligence,  offenses,  and 
violation  of  any  of  the  rules  of  the  institution. 
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§  1254.  Credit  for  good  behavior.  The  inmates  of  the  reformatory 
shall  be  credited  with  their  good  behavior,  and  their  time  of  sentence  short- 
ened as  is  now  provided  by  law  and  allowed  to  misdemeanor  and  felony  con- 
victs. The  time  of  those  persons  sentenced  to  the  reformatory  for  a  misde- 
meanor shall  be  shortened  as  provided  in  section  1179,  and  the  time  of  those 
committed  for  a  felony  shall  be  shortened  as  provided  in  section  1221. 

§  1255.  Agricultural  products.  The  commission  shall  sell  to  the  best 
advantage  all  agricultural  products  not  used  in  the  reformatory,  and  shall 
apply  the  proceeds  thereof  to  the  maintenance  of  the  institution  as  far  as 
necessary.  Should  any  surplus  funds  arise  from  this  source,  they  shall  be 
paid  into  the  State  treasury  annually ;  and  the  commission  shall  at  the  end  of 
each  quarter  make  to  the  Governor  a  detailed  report  of  all  such  transactions. 

§  1256.  Location.  The  Prison  Commission  shall,  within  three  months 
from  August  23d,  1905,  with  the  consent  of  the  Governor,  select  a  suitable 
and  proper  site  for  the  reformatory  upon  the  State  lands  in  Baldwin  county. 

§  1257.  Site  and  equipments.  The  commission  shall,  as  soon  as  possible 
after  the  selection  of  the  site  for  the  reformatory,  erect  suitable  buildings  for 
the  care  of  not  less  than  one  hundred  and  twenty-five  inmates,  with  work- 
rooms, schoolrooms,  and  such  other  buildings  as  may  be  necessary,  and  shall 
purchase  and  equip  the  same  with  such  furniture  and  equipment  as  may  be 
necessary,  and  shall  also  purchase  such  live  stock,  tools,  and  other  supplies 
as  the  commission  may  deem  necessary.  The  erection  of  the  buildings  and 
equipment  of  the  same  shall  be  vigorously  carried  on,  so  that  the  reformatory 
may  be  opened  at  the  earliest  practicable  time,  and,  if  possible,  be  ready  for 
occupancy  by  the  first  day  of  January,  1906. 

§  1258.  Proclamation  by  Governor.  Whenever  the  reformatory  is 
ready  for  occupancy,  the  Prison  Commission  shall  give  notice  to  the  Gover- 
nor; and  thereupon  the  Governor  shall  issue  his  proclamation  declaring  the 
Georgia  State  Reformatory  open  and  ready  to  receive  the  class  of  persons 
provided  for  in  this  Article.  When  said  proclamation  is  issued,  the  courts  of 
this  State  shall  take  cognizance  of  the  same,  and  shall,  in  their  discretion, 
sentence  the  class  of  persons  designated  in  this  Article  to  the  reformatory. 

§  1259.  Not  to  affect  other  reformatories.  The  terms  of  this  Article 
shall  not  affect  any  county  or  municipal  reformatory  for  juvenile  misde- 
meanor convicts,  established  under  the  two  succeeding  Articles  [§§  1260- 
1289] :  Provided,  that  should  any  such  county  at  any  time  abolish  its  re- 
formatory, the  provisions  of  this  Article  shall  apply  to  such  county,  and 
the  inmates  of  the  abolished  reformatory  shall  be  received  in  the  Georgia 
State  Reformatory  without  expense  to  the  State  of  transportation,  if  such 
inmates  are  otherwise  entitled  to  be  received  in  said  State  institution. 


Digitized  by 


Google 


§§  1259  (a)-(1259  (c)       TRAINING  SCHOOL  FOR  GIRLS.  830 

Established  and  how  managed. 


GEORGIA  TRAINING  SCHOOL  FOR  GIRLS. 


ARTICLE  1. 

Established  and  How  Managed. 

§  1259  (a).  School  established.  [There  shall  be  established  in  the  State 
of  Georgia  an  institution  to  be  known  as  the  Georgia  .Training  School  for 
Girls.] 

Acts  1913,  p.  87. 

§  1259  (b).  Location,  equipment  and  maintenance.  [Said  institu- 
tion shall  be  located  on  the  lands  owned  by  the  State  at  Milledgeville  and  at 
such  place  there  as  the  Prison  Commission  may  designate,  and  for  the  pur- 
pose of  erecting  or  remodeling  necessary  buildings,  including  the  cost  of 
plans  and  specifications  and  superintending  construction,  the  purchasing  of 
furniture  and  other  articles  required,  there  is  appropriated  out  of  any  money 
in  the  State  treasury,  not  otherwise  appropriated,  the  sum  of  ten  thousand 
dollars:  Provided,  however,  that  should  the  board  of  managers  hereinafter 
created,  deem  it  to  the  best  interests  of  said  institution  to  accept  a  site  with 
or  without  buildings  located  thereon,  donated  by  any  city,  town,  county  or 
person,  to  induce  the  location  of  said  institution,  then  and  in  that  event  said 
institution  shall  be  located  upon  such  site  instead  of  being  located  at  Mill- 
edgeville: Provided,  further,  that  for  the  purpose  of  maintaining  said  in- 
stitution, paying  the  current  operating  expenses  of  the  same  for  one  year, 
beginning  from  the  time  said  institution  is  made  ready  for  the  reception  of 
inmates  and  so  declared  to  be  by  the  Governor,  there  is  appropriated  out  of 
any  money  in  the  State  treasury  not  otherwise  appropriated  the  sum  of  ten 
thousand  dollars  or  so  much  thereof  as  may  be  necessary.] 
Acts  1913,  pp.  87,  88. 

§  1259  (c).  Board  of  managers.  [On  the  passage  of  this  law  the 
Governor  shall  appoint  a  board  consisting  of  five  persons,  two  of  whom 
shall  be  women,  who  shall  be  known  as  "Board  of  Managers  of  the  Georgia 
Training  School  for  Girls"  and  shall  fix  a  time  and  place  for  their  first 
meeting  not  to  exceed  thirty  days  from  the  date  of  the  appointment.  The 
first  two  named,  one  of  whom  shall  be  a  man  and  the  other  a  woman,  shall 
hold  office  until  June  30,  1915,  and  the  last  three  shall  hold  office  until  June 
50,  1916.  Thereafter  their  terms  of  office  shall  be  for  three  years.  The 
Governor  shall  have  power  to  fill  all  vacancies  in  said  board  of  managers 
which  may  occur  by  death,  resignation,  failure  or  refusal  to  act,  or  from  any 
other  cause  whatsoever.] 
Acts  1913,  pp.  87,  88. 
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§  1259  (d).  No  compensation  for  board.  Oath  and  bond.  [Said 
board  of  managers  shall  receive  no  compensation  for  their  services,  and  they 
shall  qualify  on  said  board,  taking  and  subscribing  to  an  oath  faithfully  and 
impartially  to  discharge  their  duties  and  entering  into  bond  in  such  sums  and 
in  such  securities  as  shall  be  prescribed  by  the  Governor,  conditioned  on  the 
faithful  performance  of  all  duties  required  of  them  in  this  Article.  The  ac- 
tual and  necessary  expenses  of  this  board  of  managers  incurred  in  the  dis- 
charge of  their  official  duties,  together  with  the  expense  of  making  said 
bonds  herein  provided,  shall  be  paid  out  of  the  general  appropriation  for  said 
institution.] 

Acts  1913,  pp.  87,  89. 

§  1259  (e).  Officers,  superintendent,  salary.  [Said  board  of  man- 
agers shall  organize  by  electing  one  of  their  members  as  chairman  and  an- 
other as  secretary  of  said  board,  and  when  it  may  be  deemed  advisable, 
said  board  shall  appoint  a  competent  woman  as  superintendent  of  said  in- 
stitution, at  a  salary  of  not  more  than  fifteen  hundred  dollars  per  annum 
and  shall  appoint  such  other  employees  as  may  be  necessary  to  carry  on  the 
work  of  said  institution,  prescribing  the  duties  of  both  the  superintendent  and 
all  other  employees:  Provided,  the  salary  of  said  superintendent  and  said 
employees  as  well  as  the  expenses  of  the  board  of  managers  shall  be  paid 
out  of  the  maintenance  fund,  appropriated  by  section  1259  (b).  The  sup- 
erintendent and  all  other  employees  shall  be  subject  to  removal  from  office 
at  any  time  by  said  board.] 
Acts  1913,  pp.  87,  89. 

§  1259  (f).  Meetings.  [It  shall  be  the  duty  of  said  board  of  managers  to 
meet  once  every  three  months  for  the  purpose  of  attending  to  such  matters  as 
may  come  before  them  in  the  management  of  said  institution.  Special  meet- 
ings may  be  called  by  the  chairman.  Absence  from  any  three  meetings,  unless 
excused  by  the  majority  of  the  other  members  present,  shall  be  treated  by 
the  Governor  as  a  resignation  from  office.] 

Acts  1913,  pp.  87,  89. 

§  1259  (g).  Abstract  of  title.  [Should  said  board  of  managers  select 
location  for  said  institution,  which  is  donated  for  the  purpose,  an  abstract  of 
title,  approved  by  the  attorney-general,  showing  a  good  and  sufficient  title  in 
the  person  or  persons  donating  the  same,  shall  be  filed  with  the  report  of  the 
board  of  managers.] 

Acts  1913,  pp.  87,  89. 

§  1259  (h).  Government  of  institution.  [The  board  of  managers  shall 
prepare  and  adopt  a  system  of  government  for  said  institution  embracing  such 
rules  and  regulations  as  may  be  deemed  necessary  for  preserving  order  and 
enforcing  discipline,  for  imparting  instruction  and  preserving  health,  for  the 
proper  intellectual  and  moral  training  of  the  inmates,  including  a  thorough 
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domestic  training  and  education,  and  for  the  operation  and  management  of 
said  institution.] 
Acts  1913,  pp.  87,  90. 

§  1259  (i).  Who  may  be  committed  and  how.  [The  judges  of  the  city 
and  superior  courts,  may  in  their  discretion  commit  to  the  Georgia  Training 
School  for  Girls  any  girl  under  eighteen  years  of  age,  who  has  committed  any 
offense  against  the  laws  of  this  State,  not  punishable  by  death  or  life  impris- 
onment, or  who  habitually  associates  with  vicious  or  immoral  people,  or  who 
is  incorrigible  to  such  an  extent  that  she  can  not  be  controlled  by  parent  or 
guardian,  there  to  be  held  until  such  girl  reaches  the  age  of  twenty-one,  un- 
less sooner  discharged,  bound  out,  or  paroled  under  the  rules  and  regulations 
of  said  board  of  managers :  Provided,  however,  that  no  girl  who  is  insane  or 
an  idiot  or  afflicted  with  an  incurable  disease  shall  be  sentenced  or  committed 
to  said  institution.  The  judges  of  the  city  and  superior  courts  may  hear  and 
determine  such  cases  presiding  in  court  or  in  chambers :  Provided,  that  any 
girl  brought  before  court  shall  have  a  right  to  demand  trial  by  jury,  and  may 
appeal  from  the  judgment  of  said  court  as  provided  by  law.  The  fees  that 
are  now  allowed  by  law  for  carrying  persons  to  the  penitentiary  shall  be  al- 
lowed to  the  sheriffs  of  the  various  counties  of  the  State  for  services  in  tak- 
ing such  girls  as  may  be  committed  by  the  several  courts  to  the  Georgia 
Training  School  for  Girls.] 

Acts  1913,  p.  87,  90. 

§  1259  (j).  Improper  subjects  returned.  Parole.  [The  superintend- 
ent in  charge  of  said  institution,  with  the  consent  of  the  chairman  of  the 
board  of  managers,  shall  be  authorized  and  empowered  to  return  whence 
she  came  any  girl  who  shall  be  found  to  be  an  improper  subject  for  ad- 
mission, and  who  shall  thereupon  be  dealt  with  by  the  court  or  judge  com- 
mitting her  as  would  have  been  legal  in  the  first  instance,  had  not  said  girl 
been  committed  to  the  said  Georgia  Training  School  for  Girls,  and  provided, 
that  said  board  of  managers  may  liberate  conditionally  on  parole  any  inmate 
of  said  institution,  or  may  bind  her  out  to  some  suitable  person,  or  may  re- 
turn any  inmate  to  her  parent  or  guardian  under  such  rules  and  regulations 
and  upon  such  terms  as  said  board  of  managers  may  deem  in  the  best  in- 
terests of  the  inmates.] 

Acts  1913,  pp.  87,  90. 

§  1259  (k).  Books  of  account.  [The  board  of  managers  shall  keep 
or  cause  to  be  kept  regular  books  of  account  and  said  board  shall,  on  or 
before  the  first  of  June  in  each  year  report  to  the  Governor,  giving  in  detail 
the  receipts  and  disbursements  of  moneys  by  said  board,  and  such  statistical 
information  as  may  be  of  value  and  interest,  with  such  recommendations  as 
said  board  may  deem  necessary  to  the  welfare  of  the  Georgia  Training 
School  for  Girls.] 

Acts  1913,  pp.  87,  91. 
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INDUSTRIAL  FARMS. 


ARTICLE  1. 
How  Established,  the  Purpose,  and  Their  Management. 

§  1260.  Reformatory  Prison— name  changed.  The  Reformatory 
Prison  shall  be  called  by  the  name  of  Industrial  Farm  instead  of  Reforma- 
tory Prison. 

Acts  1900,  p.  77. 

§  1261.  (§  1192.)  When  county  may  establish.  Whenever  the  grand 
jury  of  a  county  having  a  population  of  thirty  thousand  shall  recommend  the 
establishment  of  an  industrial  farm  for  misdemeanor  convicts  under  sixteen 
years  of  age,  belonging  to  said  county,  the  ordinary  of  such  county  shall 
call  an  election  to  decide  whether  the  farm  shall  be  established. 

Acts   1893,  pp.   120,  123. 

§  1262.  (§  1193.)  Election,  when  and  how  held.  The  election  shall 
be  held  within  sixty  days  after  the  recommendation  of  the  grand  jury.  It 
shall  be  conducted  under  the  same  rules,  and  with  the  same  qualifications  as 
to  voters,  as  govern  in  the  elections  of  the  members  of  the  General  Assembly. 
The  votes  cast  shall  have  written  on  them  "For  Industrial  Farm,"  or  "Against 
Industrial  Farm."  If  the  election  results  in  favor  of  the  farm,  the  ordinary 
or  county  commissioners  shall  establish  and  maintain  the  farm  as  directed  in 
this  Article. 

Acts  1893,  p.  120. 

§  1263.  (§  1194.)  The  purpose  of  the  farm.  The  purpose  of  the  farm 
is  the  confinement,  punishment,  humane  treatment,  protection,  and  reforma- 
tion of  misdemeanor  convicts  under  sixteen  years  of  age :  and  as  far  as  pos- 
sible, it  shall  be  made  self-sustaining  by  the  profitable  employment  of  its  in- 
mates. Every  means  possible  shall  be  used  to  reform  the  inmates.  The 
best  influences  possible  shall  be  thrown  around  them.  They  shall  be  en- 
couraged to  self-respect,  and  every  effort  shall  be  made  to  build  up  within 
them  qualities  of  character  and  good  citizenship. 

Acts  1893,  pp.  120,  121. 

§  1264.  (§  1195.)  Purchase  of  site  and  erection  of  buildings,  etc. 

The  ordinary  shall  purchase  a  site,  erect  such  barracks,  stockades,  hospitals, 
and  other  buildings,  and  make  such  other  purchases,  and  do  such  other 
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things  as  are  necessary  to  the  proper  establishment  and  maintenance  of  the 
farm. 
Acts  1893,  p.  121. 

§  1265.  (§  1196.)  Separation  of  sexes  and  races.  The  buildings  shall 
be  so  constructed,  and  the  plan  of  the  farm  shall  be  such,  as  to  keep  the 
sexes,  and  white  and  colored  inmates,  separate. 

Acts  1893,  p.   121. 

§  1266.  (§  1197.)  Rules  for  farm  management.  The  ordinary  shall 
make  and  enforce  such  proper  rules  and  regulations  for  the  management  of 
said  farm,  as  will  accomplish  its  purpose. 

Acts  1893,  p.  121. 

§  1267.  (§  1198.)  Superintendent,  his  duties,  salary,  bond,  and  oath. 

The  ordinary  shall  appoint  a  superintendent,  whose  duty  it  shall  be  to  en- 
force the  rules  and  regulations  prescribed  for  the  farm  and  to  perform  all 
other  duties  prescribed  for  him.  He  shall  be  paid  such  salary  as  may  be  fixed 
by  the  ordinary,  and  before  entering  on  the  discharge  of  his  duties  he  shall 
give  bond  with  good  security  in  the  sum  of  five  thousand  dollars,  payable 
to  said  authorities,  conditioned  for  the  faithful  performance  of  his  duties  as 
superintendent,  and  shall  also  take  an  oath  faithfully  to  perform  all  the 
duties  imposed  on  him  as  such  superintendent. 

Acts  1893,  p.  121. 

§  1268.  (§  1199.)  Chaplain,  and  other  appointees.  The  ordinary,  when 
the  farm  is  ready  to  receive  inmates,  shall  appoint  a  chaplain  and  a  suitable 
number  of  persons  to  properly  conduct  the  farm. 

Acts  1893,  p.  121. 

§  1269.  (§  1200.)  Qualifications  of  appointees.  The  superintendent 
shall  be  a  man  of  high  moral  character,  humane  disposition,  and  irreproach- 
able integrity,  and  a  competent  and  practical  business  man  of  first-class 
ability.  All  the  appointees  shall  be  persons  of  good  moral  character,  humane 
disposition,  capable  of  building  up  an  institution  of  the  kind,  and  well 
qualified  to  influence  the  minds  and  hearts  of  the  inmates  to  better  lives  and 
citizenship. 

Acts  1893.  p.  121. 

§  1270.  Verdict  and  sentence  of  juveniles.  Misdemeanor  convicts  un- 
der the  age  of  sixteen  years,  convicted  in  any  of  the  courts  of  the  county, 
shall,  in  the  discretion  of  the  judge,  be  sent  to  the  chaingang  or  to  the  In- 
dustrial Farm.  If  sent  to  the  farm,  it  shall  be  with  direction  that  they  be 
therein  confined  and  punished,  and  the  jury  shall  in  their  verdict  find  the 
age  of  the  defendant. 

Acts  1900,  p.  77. 
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Plea  of  guilty  by  a  minor  between  ten  a    court     having    jurisdiction     of    the 

and  fourteen  years  of  age,  when  ar-  case,  imposing  the  penalties  provided 

raigned  under  an  accusation  charging  by  statute  in  such  cases.    139/578,  579 

the  offense  of  larceny,  is  a  sufficient  (2)  (77  S.  E.  373). 
basis  for  a  judgment  and  sentence  by 

§  1271.  Minors;  sentence  for  misdemeanors.  In  all  counties  having 
over  one  hundred  thousand  people,  whenever  a  judge  sentences  a  person  con- 
victed of  a  misdemeanor  to  an  industrial  farm,  or  other  similar  institution, 
such  sentence  shall  be  for  and  during  the  minority  of  such  person  unless 
sooner  discharged,  with  full  power  in  the  authorities  having  charge  of  such 
industrial  farm,  or  similar  institution,  to  sooner  parole  or  discharge  such 
person,  if  in  their  judgment  he  has  sufficiently  reformed  to  justify  such  dis- 
charge or  parole,  and  such  discharge  or  parole  may  be  conditioned  upon  con- 
tinued good  behavior  of  such  person  during  his  minority,  under  such  rules 
and  regulations  as  such  authorities  may  prescribe. 

Acts  1901,  p.  82. 

Constitutional,  this  Act  is;  not  in  con-  having   over   100,000   people,   to   send 

flict  with  United  States  Constitution,  minor  to  farm  for  less  time  than  dur- 

as  denying  equal  protection   of  laws.  ing   minority;    or    to     discharge     him 

139/578,  579  (3)   (77  S.  E.  373).     Nor  before   reaching   majority,   on   a   writ 

does  the  Act  deprive  the  child's  father  of  habeas  corpus.     139/578,  579  (3-b) 

of  his  property  or   the  minor  of  his  (77  S.  E.  373). 

liberty   without    due   process   of   law,  Punishment,  purpose  of  sentence  under 

as   restraint    can    only    follow    upon  this   Act   is   not,  alone,   but   restraint 

conviction  after  trial  or  upon  plea  of  and    correction    under    circumstances 

guilty  to  sufficient  indictment  or  ac-  that    shall    tend    to     the    mental    and 

cusation.     Id.  579,  580  (3-b)   (77  S.  E.  moral    uplift    of    the     child    and    the 

373).  proper    formation    of    his    character. 

Discretion,  court  has  none,  in  counties  139/578,  579  (3-b)   (77  S.  E.  373). 

§  1272.  May  be  bound  out.  Said  authorities  may  also,  if  they  deem 
proper,  bind  out  such  person  during  his  minority,  under  such  rules  and  regu- 
lations as  they  may  prescribe. 

§  1273.  (§  1202.)  Inmates  to  be  kept  at  work.  The  superintendent 
shall  keep  the  inmates  constantly  at  work  during  week  days,  allowing  the 
proper  time  for  rest  and  meals.  The  kind  of  work,  and  the  number  of  hours 
to  be  worked  each  day,  shall  be  prescribed  by  said  county  authorities,  but 
the  age,  sex,  and  physical  condition  of  the  inmates  shall  be  considered. 

§  1274.  No  transfer  from  the  chaingang  to  the  farm.  No  juvenile 
criminal  once  sentenced  to  the  chaingang  can  be  thereafter  transferred  to 
the  Industrial  Farm,  and  juvenile  criminals  in  the  chaingang  shall  not  be 
transferred  to  the  Industrial  Farm. 

Acts  1900,  p.  77. 

§  1275.  (§  1204.)  Economy.  In  the  construction,  maintenance,  and  in 
everything  connected  with  the  farm,  the  strictest  economy  shall  be  exer- 
cised. 

Acts  1893,  p.  123. 
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§  1276.  (§  1205.)  No  competition  with  free  labor.     The  farm  shall 
be  so  conducted  as  to  avoid  all  competition  with  free  labor. 
Acts  1893,  p.  122. 

§  1277.  (§  1206.)  Authority  to  raise  and  appropriate  funds.     The 

ordinary  is  authorized  to  raise  and  appropriate  the  funds  necessary  to  carry 
out  the  provisions  of  this  Article. 
Acts  1893,  p.  123. 

§  1278.  (§  1207.)  County  commissioners.     In  counties  where  county 
matters  are  under  the  control  of  county  commissioners,  said  commissioners 
.  shall  have  the  powers,  and  be  subject  to  the  duties,  conferred  and  imposed 
by  the  provisions  of  this  Article  on  ordinaries. 

Acts  1893,  pp.  120,  123. 

§  1279.  (§  1208.)  Municipalities  may  have  reformatory  prisons. 
Whenever  a  municopality  having  a  population  of  thirty  thousand  may  desire 
to  establish  an  Industrial  Farm,  it  may  do  so  by  a  compliance  with  the  provi- 
sions of  this  Article,  substituting  in  all  things  the  municipality  for  the  county, 
and  the  mayor  for  the  ordinary  or  county  commissioners,  and  making  such 
changes  as  may  be  necessary  to  adapt  said  provisions  to  a  municipality  in- 
stead of  a  county. 

Acts  1893,  pp.  120,  123. 


Municipal  Farms  or  Other  Places  of  Confinement;  Establishment  and 

Control. 


ARTICLE  1. 


§  1280.  Establishment  authorized.  Authority  is  hereby  given  to  the 
municipal  authorities  of  any  city  in  Georgia  having  a  population  of  not  less 
than  54,000  nor  more  than  75,000  ^inhabitants,  by  action  of  its  council  or 
other  governing  body,  to  establish  and  maintain,  either  alone  or  in  connection 
with  the  county  authorities  of  the  county  in  which  said  city  may  be  located, 
a  farm,  or  other  place  of  confinement,  which  may  be  situated  within  the 
corporate  limits  or  anywhere  in  the  limits  of  the  county  where  such  city 
is  located,  and  to  provide  that  persons  convicted  in  the  police  or  other  munic- 
ipal courts  of  such  city  may  be  sent  to  such  farm,  or  other  place  of  confine- 
ment, to  be  confined  and  to  labor  during  their  terms  of  sentence.  And  the 
police  or  other  municipal  courts  of  such  city  as  may  take  advantage  of  the 
authority  hereby  given  are  authorized  to  sentence  persons  convicted  in  such 
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courts  to  the  said  farm  or  other  place  of  confinement  and  to  labor  thereat 
during  the  terms  of  their  sentences. 
Acts  1908,  p.  76. 

§  1281.  Rules  and  regulations.  Said  municipal  authorities  are  further 
authorized  to  make  such  rules  and  regulations  touching  such  farm  or  other 
place  of  confinement,  to  the  extent  of  the  control  thereof  by  the  said  munici- 
pal authorities,  and  the  care,  custody,  and  treatment  of  persons  sent  from  the 
police  or  other  municipal  court,  as  may  seem  right  and  proper  to  the  said 
municipal  authorities. 

§  1282.  Minor  misdemeanors,  juvenile  offenders.  The  judges  of  the 
State  courts,  located  in  a  county  where  such  farm  or  other  place  of  con- 
finement may  be  established,  are  authorized  in  the  sentencing  of  persons 
convicted  in  such  State  courts  of  minor  misdemeanors,  and  in  sentencing 
juvenile  offenders,  to  send  them  to  such  farm  or  other  place  of  confinement 
to  serve  their  sentences  and  undergo  any  labor  that  may  be  required  thereat. 
The  county  authorities  of  such  counties  where  said  State  courts  are  located 
are  authorized  and  empowered  to  make  rules  and  regulations  touching  the 
care,  custody,  and  treatment  of  persons  sent  from  such  State  courts. 

§  1283.  Municipal  and  county  authorities  may  make  rules.  Munic- 
ipal authorities  are  empowered,  in  connection  with  the  proper  county  au- 
thorities, to  control  and  regulate  the  farm  or  other  place  of  confinement, 
and  the  persons  confined  thereat,  by  rules  and  regulations  agreed  on  by  the 
municipal  authorities  and  the  county  authorities,  when  the  farm  or  other 
place  of  confinement  may  be  established  and  maintained  in  conjunction  with 
the  county  authorities. 

§  1284.  Design  of  rules.  The  rules  and  regulations  herein  provided 
for  shall  be  designed,  not  only  to  prevent,  as  far  as  may  be,  the  burdening 
of  the  public  by  the  idleness  of  persons  convicted  of  offenses,  but  also  to 
promote  the  just,  kind,  and  humane  treatment  of  such  persons.  They  shall 
not  be  allowed  to  wear  stripes  or  chains,  and,  as  far  as  practicable,  persons 
sent  to  such  farm  or  other  place  of  confinement  shall  be  saved  the  disgrace  of 
the  name  and  treatment  usually  accorded  convicts. 

§  1285.  Classification  of  prisoners.  The  authorities  in  charge  of  any 
place  herein  provided  for  are  empowered  to  classify  the  persons  committed 
there  according  to  history,  merit,  and  behavior,  and  to  plainly  distinguish  such 
classes  by  dress,  or  by  emblem  thereon,  so  that  all  persons  may  at  once  be 
able  to  determine  to  which  grade  a  person  belongs. 

Acts  1909,  p.  185. 

§  1286.  Parole  or  conditional  pardon.  The  authorities  in  charge  of 
said  place  may  establish  a  system  of  parole  or  conditional  pardons  for  per- 
sons committed  to  said  place:    Provided,  that  the  same  shall  not  be  applied 
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to  any  person  committed  for  a  State  offense  unless  and  until  so  recommended 
by  the  Prison  Commission  and  approved  by  the  Governor.  No  parole  shall 
be  granted  except  on  the  prison  record  of  said  prisoner  and  his  history  be- 
fore his  conviction,  nor  until  said  local  authorities  shall  have  satisfactory  evi- 
dence that,  if  said  prisoner  is  released  on  parole,  he  will  be  given  and  will 
accepL  honest  employment,  or,  if  he  is  unable  to  labor,  that  he  will  not  become 
an  object  of  public  charity,  that  he  is  worthy  of  parole,  that  his  parole  will 
not  be  incompatible  with  the  welfare  of  society,  and  that  he  has  the  qualities 
of  character  for  and  the  bona  fide  intention  of  reforming.  It  shall  be  the 
duty  of  said  authorities  to  send  a  copy  of  their  order  granting  said  parole  and 
of  its  terms  and  conditions  to  the  clerk  of  the  court  committing  said  prisoner 
which  terms  and  conditions  shall  be  immediately  recorded  in  a  book  kept 
for  that  purpose  by  said  clerk.  The  presiding  officer  of  said  authorities 
shall  have  the  power  to  issue  his  order  for  the  rearrest  of  said  prisoner  at 
any  time,  which  order,  when  duly  certified  under  seal  of  said  authorities, 
shall  have  the  force  of  a  criminal  warrant  in  the  hands  of  any  arresting  offi- 
cer in  this  State,  whose  duty  it  shall  be  to  execute  the  same  as  any  other  crim- 
inal process,  and  to  promptly  apprehend  and  arrest  the  body  of  said  pris- 
oner and  return  him  to  the  custody  of  said  authorities.  When  any  paroled 
prisoner  is  thus  rearrested  he  may  be  required  by  said  authorities  to  serve 
the  remainder  of  his  original  sentence,  and  the  time  he  was  out  on  parole 
may  or  may  not  be  considered,  or  calculated  as  a  part  of  the  original  sen- 
tence, in  the  discretion  of  the  authorities.  It  shall  be  the  duty  of  said  au- 
thorities to  keep  in  touch  with  said  paroled  prisoner,  and  require  him,  by 
suitable  rules,  to  report  himself  to  them,  or  as  they  direct,  at  such  periods 
and  places  as  will  enable  them  to  know  his  record  while  a  paroled  prisoner. 
A  parole  officer  may  be  employed  and  paid.  The  provisions  of  this  Article 
shall  not  impair  the  pardoning  power  of  the  Governor. 

§  1287.  Confirmed  offenders  disposed  of.  Unruly,  disturbing,  corrupt- 
ing, habitual,  repeating,  and  confirmed  offenders  shall  not  be  sentenced  to 
said  place  a  second  time,  nor  shall  they  be  sentenced  there  the  first  time  un- 
less the  court  shall  be  satisfied  that  they  will  be  neither  unruly,  nor  disturb- 
ing, nor  corrupting,  nor  subversive  of  the  discipline  or  best  interest  of  the 
purposes  of  said  place  or  of  the  prisoners  thereat.  Persons  coming  within 
either  of  the  classes  hereinbefore  specified  may  be  sentenced  by  either  of  the 
courts  hereinbefore  mentioned  to  imprisonment  and  labor  at  any  other  penal 
farm  in  said  county,  of  more  rigid  discipline,  if  the  inmates  of  the  latter  are 
not  required  to  wear  stripes  or  chains.  The  authorities  in  charge  of  said 
place  may  in  their  discretion  transfer  from  it  to  such  other  farm  any  pris- 
oner who  shall  be  unruly,  disturbing,  corrupting,  or  otherwise  subversive 
of  the  best  interests  of  the  former  place,  or  any  habitual,  repeating,  or  con- 
firmed offender.  [Persons  sentenced  or  transferred  to  the  farm  for  more 
rigid  discipline  under  the  provisions  of  this  section,  may  be  worked  either 
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at  said  farm  or  on  the  public  works  as  the  county  commissioners  may,  in 
their  discretion,  direct,  provided  such  persons  shall  not  be  required  to  work 
together  with  convicts  wearing  stripes  or  chains.]  (a)  Said  authorities  shall 
cause  to  be  furnished  at  least  monthly,  to  the  presiding  officer  of  any  court 
authorized  to  sentence  to  said  place,  an  alphabetical  list  of  the  prisoners 
thereat,  containing  a  brief  history  of  each  prisoner  and  particularly  the 
number  of  times  and  character  of  offenses  for  which  he  may  have  been 
sentenced  by  any  court  for  any  offense, 
(a)  Acts  1910,  p.  80. 

§  1288.  Escapes.  Any  person  convicted  and  sentenced  hereunder,  who 
shall  escape  from  either  of  the  places  of  confinement  herein  referred  to,  shall 
be  guilty  of  a  misdemeanor. 

§  1289.  Vagrants.  Vagrants  and  those  temporarily  out  of  work  may  go 
voluntarily  to  said  place,  or  be  informally  committed  there  upon  their  written 
consent,  without  being  regularly  sent  to  prison :  Provided,  written  permis- 
sion or  commitment  is  first  obtained  therefor  from  the  county  commissioners 
or  their  authorized  representative:  And  provided  further,  that  the  county 
commissioners  shall  have  the  power  to  fix  the  terms  and  conditions  upon 
which  such  persons  will  be  received,  kept,  and  discharged. 
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SPECIAL  QUASI  CRIMINAL  PROCEEDINGS. 


Habeas  Corpus. 


ARTICLE  1. 

Proceedings  in  Applications  for  Habeas  Corpus. 

§  1290.  (§  1209.)  Habeas  corpus.     The  writ  of  habeas  corpus  shall  not 
be  suspended. 
Const.,  art.  1,  §  1,  par.  11  (§  6367,  C.  C). 
§14. 


Origin,  history,  and  purpose  of  writ  of 


habeas    corpus     stated. 
308   (43  S.  E.  780). 


117/305    (1), 


§  1291.  (§  1210.)  When  writ  may  issue.  Any  person  restrained  of 
his  liberty,  under  any  pretext  whatever,  or  any  person  alleging  that  another, 
in  whom  for  any  cause  he  is  interested,  is  restrained  of  his  liberty,  or  kept 
illegally  from  the  custody  of  the  applicant,  may  sue  out  a  writ  of  habeas 
corpus,  to  inquire  into  the  legality  of  such  restraint. 

Cobb,  1131-1134. 


Autrefois  acquit,  defense  of,  not  taken 
advantage  of  in  habeas  corpus  pro- 
ceedings after  conviction;  should  be 
interposed  on  arraignment.  4  App. 
573  (2)    (62  S.  E.  104). 

Bail  trover,  where  order  of  court  under 
which  defendant  in,  was  restrained  of 
her  liberty  was  one  granted  by  a 
judge  of  the  superior  court  after  hear- 
ing the  application,  made  by  the 
party  herself,  for  discharge  from  cus- 
tody under  bail  process,  no  error  in 
refusing  discharge  in  habeas  corpus 
proceedings.  139/763  (2)  (78  S.  E. 
175). 

Bill  of  exceptions,  writ  of  habeas  cor- 
pus not  used  as  substitute  for.  7 
App.    193    (5)    (66    S.    E.    401). 

Certiorari,  writ  of  habeas  corpus  not 
used  as  substitute  for.  7  App.  193  (5) 
(66  S.  E.  401);  115/567  (l)  (41  S.  E. 
1000).  Proper  remedy  for  one  sen- 
tenced by  mere  usurper  acting  as 
mayor,  is  habeas  corpus,  and  not  cer- 
tiorari. 104/721  (2)  (30  S.  E.  948). 
If    person    imprisoned     under     prima 


facie  valid  legal  process  has  defense 
on  trial  before  inferior  judicatory  and 
remedy  by  certiorari  in  case  of  erro- 
neous conviction,  writ  not  granted. 
134/373   (1-c)    ((67  S.   E.  1037). 

Common-law,  not  equitable,  remedy. 
117/229  (3)  (43  S.  E.  485);  and  see 
29/51. 

Conviction  must  be  void  before  at- 
tacked by  habeas  corpus;  not  void 
where  defendant  actually  or  construc- 
tively has  had  his  day  in  court.  7 
App.  193  (5)  (66  S.  E.  401). 

Cumulative  sentences  in  misdemeanor 
cases,  convict  not  entitled  to  discharge 
from  custody,  until  aggregate  time  of 
sentences  served.  117/306  (8)  (43  S. 
E.  780). 

Detention,  illegal,  writ  applies  as  well 
to  cases  of,  as  to  illegal  confinement 
or  restraint.     R.  M.  Charl.  489. 

Equity  will  not  interfere  where  remedy 
by  habeas  corpus  is  complete.     29/51 

Fine,  promise  of  third  person  having 
been  taken  by  sheriff  to  pay,  habeas 
corpus  lies  for  defendant's  release  on 
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his  subsequent  arrest  for  non-pay- 
ment of  the  fine.  72/129;  12  App.  353 
(77  S.  E.  191);  and  see  104/332  (30  S. 
E.  812). 

Grand  jury  which  returned  indictment, 
certain  members  of,  disqualified  on 
account  of  service  at  previous  term, 
no  ground  for  habeas  corpus  by  one 
under  sentence.  122/571  (2)  (50  S.  E. 
361). 

Illegal  sentence,  habeas  corpus  remedy 
for,  whether  such  sentence  with  or 
without  the  form  of  law.  62/243; 
65/240   (3). 

Interest  in  case,  petitioner  need  not 
have,  except  such  as  arises  from  hu- 
manity alone.    47/390  (6). 

Municipal  public  works,  one  required  to 
work  on,  in  default  of  paying  fine,  as 
provided  by  ordinances,  not  dis- 
charged by  habeas  corpus.  125/232 
(54  S.  E.  183). 

New  trial,  writ  of  habeas  corpus  not 
used  as  substitute  for.  139/340  (1) 
(77  S.   E.   160). 

Party:  Person  in  prison  or  illegally 
detained  may  petition  for  the  writ,  or 
any  other  person  may  do  it  for  him. 
Dud.  46;  47/390.  Benefits  of  the  writ 
belong  to  all  free  persons  of  every 
country  and  of  every  complexion;  but 
not  to  a  slave.    Dud.  46. 


Plea  of  guilty,  habeas  corpus  not  lie  to 
discharge  one  from  detention  by  judg- 
ment upon.     125/277   (54  S.   E.   171). 

Review  of  alleged  errors  in  trial  court, 
writ  of  habeas  corpus  not  used  as 
remedy  for.     139/340  (77  S.  E.  160). 

Statute,  unconstitutional,  one  convicted 
under,  discharged  by  writ  of  habeas 
corpus.  109/62  (35  S,.  E.  116).  One 
sentenced  under  repealed  statute  may 
be  discharged  by  habeas  corpus,  if 
on  trial  question  of  validity  was  not 
made  and  adjudged  against  him. 
114/65  (1)  (39  S.  E.  913);  and  see 
126/536  (55  S.  E.  235). 

Want  of  prosecution:  Where  person 
committed  for  felony,  upon  his 
prayer  or  petition  in  open  court  to 
be  brought  to  trial,  was  not  indicted 
and  tried  the  second  term  after  com- 
mitment, he  was  entitled  to  his  dis- 
charge.   T.  U.  P.  Charl.  24. 

Writ  of  error,  writ  of  habeas  corpus 
not  substituted  for.  139/340  (77  S. 
E.  160). 

Writ  of  right,  though  writ  of  habeas 
corpus  is,  it  does  not  issue  as  matter  of 
course,  but  only  when  application  con- 
tains allegations  which,  if  true,  would 
authorize  discharge  of  person  held  in 
custody.     117/305    (2)    (43   S.   E.   780). 


§  1292.  (§  1211.)  Application,  how  made  and  what  to  contain.  The 

application  for  the  writ  shall  be  by  petition  in  writing,  signed  by  the  applicant, 
his  attorney  or  agent,  or  some  other  person  in  his  behalf,  and  shall  state : 
1.  The  name  or  description  of  the  person  whose  liberty  is  restrained. 

Omission    of    name    of    person    impris- 
oned is  not  irregularity  if  enough  ap- 


pear    to     indicate     person     intended. 
Dud.  46. 


2.  The  person  restraining,  the  mode  of  restraint,  and  the  place  of  deten- 
tion, as  nearly  as  practicable. 

3.  The  cause  or  pretense  of  the  restraint;  and  if  under  pretext  of  legal 
process,  a  copy  of  the  process,  if  within  the  power  of  the  applicant,  must  be 
annexed  to  the  petition. 

4.  A  distinct  averment  of  the  alleged  illegality  in  the  restraint,  or  other 
reason  why  the  writ  of  habeas  corpus  is  sought. 

5.  A  prayer  for  the  writ  of  habeas  corpus. 

General  Note, 

Cited.     117/229   (1)    (43  S.   E.  485).  for  quashing  writ  or  refusing  to  issue 

Information  and  belief,  fact  that  aver-       it.     117/306  (10)  (43  S.  E.  780). 
ments  in  petition  made  on,  no  ground    Matter  of  course,  writ  not  issue  as,  but 
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only    when    application   therefor   con- 
tains    allegations,      which,      if     true, 
would  authorize  prisoner's  discharge. 
117/305  (2)   (43  S.  E.  780). 
Pleading,  technical  rules  of,  not  appli- 


cable to  proceeding;  where  writ  is- 
sued and  person  brought  into  court, 
demurrer  not  proper.  117/305  (3)  (43 
S.  E.  780);  138/360  (4)   (75  S.  E.  477). 


§  1293.  (§  1212.)  Petition,  how  verified  and  to  whom  presented. 

The  petition  must  be  verified  by  the  oath  of  the  applicant,  or  some  other  per- 
son in  his  behdf,  and  may  be  presented  to  the  judge  of  a  city  court  estab- 
lished on  the  recommendation  of  a  grand  jury,  or  to  the  judge  of  the  superior 
court  of  the  circuit  where  the  illegal  detention  exists,  who  may  order  the 
party  restrained  of  his  liberty  to  be  brought  before  him  from  any  county  in 
his  circuit;  or  it  may  be  presented  to  the  ordinary  of  the  county,  except  in 
cases  of  capital  felonies,  or  where  a  person  is  held  for  extradition  under  war- 
rant of  the  Governor. 

Cobb,  543.     Acts  1368,  p.  128.     1872,  p.  44.     1884-5,  p.  472.     1884-5,  p.  50. 

§   792    (4). 


Affidavit,  regularly  facts  stated  in  peti- 
tion ought  to  be  supported  by;  but 
affidavit  is  not  of  the  essence  of  the 
writ,  and  in  cases  of  great  emergency 
the  writ  will  be  allowed  to  issue  with- 
out it.     Dud.  46. 

City  court  judge  can  issue  writ  directed 
to  any  person  in  county  and  make  it 
returnable  to  any  place  in  county, 
though  such  person  may  be  non-resi- 
dent of  county.  117/306  (6)  (43  S. 
E.  780).  May  issue  writ  even  when 
application  shows  person  in  custody 
is  held  under  void  sentence  of  supe- 
rior court.  Id.,  306  (7)  (43  S.  E.  780). 
Judge  of  constitutional  city  court 
may  issue  and  hear  and  determine 
writs  of  habeas  corpus.  117/229  (2) 
(43  S.  E.  485).  Where  the  judge  of 
a  city  court  sentences  a  prisoner  to 
the  chaingang,  and  a  writ  of  habeas 
corpus  is  sued  out  before  him,  after 
the  prisoner  is  placed  on  the  chain- 
gang,  to  inquire  into  the  legality  of 
the  detention,  and  the  prisoner  is 
brought  before  him  by  the  person  de- 
taining him,  the  judge  has  jurisdic- 
tion of  the  case,  notwithstanding  the 
prisoner  was  held  in  custody  without 
the  city  limits,  and  only  brought 
within  the  city  in  response  to  the 
writ.     47/390. 

Information  and  belief,   fact   that   peti- 


tion based  on,  no  ground  for  denying 
application.  117/306  (10)  (43  S.  E. 
780). 

Jurisdiction  (territorial),  plea  to,  should 
be  overruled  where  respondent  brings 
into  court  person  detained.  117/305 
(5)  (43  S.  E.  780).  Irrespective  of 
residence,  the  ordinary  of  the  county 
in  which  the  minor  children  were 
unlawfully  detained  by  their  mother 
from  the  custody  of  their  father  had 
jurisdiction  to  issue  and  dispose  of 
writ  of  habeas  corpus  sued  out  by  the 
father  to  obtain  the  custody  of  the 
children.  94/257  (2)  (21  S.  E.  515).. 
See  City  court,  Seamen. 

Legal  existence  of  court  to  whom  ap- 
plication made  not  called  in  question 
by  applicant.  120/670  (3)  (48  S.  E. 
170). 

Ordinary  may  still  preside  in  trial  of 
cases  of  habeas  corpus,  under  Con- 
stitution of  1877.  63/506;  see  117/305, 
316  (43  S.  E.  780).  But  he  cannot  in- 
terfere with  sentence  of  superior 
court  by  proceeding  by  habeas  cor- 
pus. 60/391,  declared  obiter  in 
117/305,   317    (43   S.   E.   780). 

Seamen  committed  by  justice  of  peace, 
under  authority  of  an  act  of  Congress, 
for  desertion  from  their  vessel,  will 
not  be  discharged  on  writ  granted  by 
State  court.    T.  U.  P.  Charl.  142. 


§  1294.  (§  1213.)  When  the  writ  must  be  granted.  If  upon  exami- 
nation of  the  petition  it  shall  appear  to  the  judge  that  the  restraint  of  liberty 
is  illegal,  he  shall  grant  the  writ  of  habeas  corpus,  requiring  the  persons  thus 
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restraining  the  liberty  of  another,  or  illegally  detaining  another  in  his  custody, 
to  bring  such  person  before  him,  at  a  time  and  place  to  be  specified  in  the  writ, 
for  the  purpose  of  an  examination  into  the  cause  of  the  detention. 

§  1295.  (§  1214.)  Form  of  writ.  The  writ  of  habeas  corpus  may  be 
substantially  as  follows : 

"State  of  Georgia,        TAR- 
County. 

"You  are  hereby  commanded  to  produce  the  body  of  C.  D.,  alleged  to  be 
illegally  detained  by  you,  together  with  the  cause  of  the  detention,  before  me, 

on  the day  of »,  at ,  then  and  there  to  be  disposed  of  as 

the  law  directs. 

"Given  under  my  hand  and  official  signature,  this  the day  of . 

(Signed)    E.  F." 

Corporation,    writ   should    not    be    di-        be   investigated.     117/306   (11)    (43   S. 
rected  to;  yet,  where  it  is,  and  per-        E.  780). 
son  produced,  cause  of  detention  will 

§  1296.  (§  1215.)  Return  day  of  the  writ.  The  return  day  of  the  writ 
shall  always  be  within  twenty  days  after  the  presentation  of  the  petition 
therefor. 

§  1297.  (§  1216.)    How  and  by  whom  the  writ  may  be  served.    The 

writ  shall  be  served,  by  delivering  a  copy  thereof,  by  any  officer  authorized 
tc  make  a  return  of  any  process,  or  by  any  other  citizen ;  and  the  entry  of  the 
officer,  or  the  affidavit  of  the  citizen,  shall  be  sufficient  evidence  of  the  serv- 
ice. The  person  serving  the  writ  shall  exhibit  the  original,  if  required  so  to 
do.  If  personal  service  can  not  be  effected,  the  writ  may  be  served  by  leaving 
a  copy  at  the  house,  jail,  or  other  place  in  which  the  party  in  whose  behalf  the 
writ  issues  is  detained. 

§  1298.  (§  1217.)  When  and  how  the  party  detained  may  be  ar- 
rested. If  with  the  petition  there  shall  be  filed  the  affidavit  of  the  applicant, 
that  he  has  reason  to  apprehend  that  the  party  detaining  or  holding  the  other 
in  custody  will  remove  him  beyond  the  limits  of  the  county,  or  conceal  him 
from  the  officers  of  the  law,  the  judge  granting  the  writ  shall  at  the  same  tine 
issue  his  precept,  directed  to  the  sheriff,  deputy  sheriff,  coroner,  or  any  law  "ul 
constable  of  the  county,  requiring  them  to  search  for  and  arrest  the  body  of 
the  person  detained,  and  bring  him  before  such  judge,  to  be  disposed  of  as 
he  may  direct. 

§  1299.  (§  1218.)  Within  what  time  the  return  to  the  writ  mnst  be 

made.  The  return  of  the  party  served  with  the  writ  shall  be  made  at  the 
time  and  place  specified.  Two  days  from  the  time  of  service  shall  be  allowed 
for  every  twenty  miles  which  such  party  has  to  travel  from  the  place  of  de- 
tention to  the  place  appointed  for  the  hearing ;  and  if  the  service  has  not  been 
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made  a  sufficient  time  before  the  hearing  to  cover  the  time  allowed  in  this 
section  to  reach  the  place  of  hearing,  the  return  shall  be  made  within  the 
time  so  allowed  immediately  after  the  service. 

Amendment  of  return  to  writ  may  be       position  of  case.     120/670  (1)   (48  S. 
made   at   any   time    before    final    dis-        E.  170). 

§  1300.  (§  1219.)    Return  to  be  under   oath,  and  body   produced. 

Every  return  to  a  writ  of  habeas  corpus  shall  be  under  oath ;  and  if  the  cus- 
tody or  detention  of  the  party  in  whose  behalf  the  writ  issues  be  admitted, 
his  body  shall  be  produced,  unless  prevented  by  providential  cause,  or  pro- 
hibited by  the  law  of  the  land. 

Amendment  of  return  to  writ  may  be  sence;  presumed  that  he  was  before 

made  at  any  time  before  final  disposi-  court  at  hearing.     117/305   (4)    (43  S. 

tion   of  case.     120/670   (1)    (48   S.   E.  E.  780). 

170).     Amendment  stating  mere   for-  Third   person,   other    than    respondent, 

mal    averments    of    legal    conclusions  return  should  not  be  verified  by;  but 

on  facts  stated  in  return  need  not  be  where   it   was   so   verified   and   it   ap- 

under   oath.     Id.,   670    (2)    (48    S.    E.  peared  that  applicant  was  held  in  the 

170).  custody  of  the  sheriff  under  sentence 

Body   of  person   detained,   response   to  of  court,  he  will  not  be  discharged  on 

writ  must  be  accompanied  by,  unless  motion      because     of     such      return, 

satisfactory  reason  given  for  his  ab-  136/72  (5)  (70  S.  E.  781). 

§  1301.  (§  1220.)  When  process  must  be  produced.  In  every  case 
where  the  detention  is  justified  under  legal  process,  such  legal  process  shall 
be  produced  and  submitted  to  the  judge  at  the  hearing  of  the  return. 

Executive   warrant   in    extradition    pro-       to      have      been      issued      regularly, 
ceeding,  regular  on  its  face,  presumed        128/264  (2)  (57  S.  E.  484). 

§  1302.  (§  1221.)  Transfer  of  custody  mnst  be  stated  in  return.  If 
the  return  denies  the  custody  or  detention  of  the  party,  it  shall  further  state 
distinctly  the  latest  date  at  which  the  custody  was  had,  and  when  and  to 
whom  transferred;  and  if  it  shall  appear  that  the  transfer  of  custody  was 
made  to  avoid  the  writ  of  habeas  corpus,  the  party  making  the  return  may  be 
imprisoned,  in  the  discretion  of  the  judge  hearing  the  same,  until  the  body  of 
the  party  kept  or  detained  shall  be  produced. 

§  1303.  (§  1222.)  Trial  of  issue  on  the  return.  If  the  return  denies 
any  of  the  material  facts  stated  in  the  petition,  or  alleges  others  upon  which 
issue  is  taken,  the  judge  hearing  the  return  may,  in  a  summary  manner,  hear 
testimony  as  to  the  issue,  and  to  that  end  may  compel  the  attendance  of  wit- 
nesses, the  production  of  papers,  or  may  adjourn  the  examination  of  the  ques- 
tion, or  exercise  any  other  power  of  a  court  which  the  principles  of  justice 
may  require. 

Affidavits,   use   of,   in   determining   cus-  cated    will    not    be    inquired    into    on 

tody  of  minor  child,  criticised  but  tol-  trial  of  habeas  corpus.     9/535. 

erated.     132/310  (2)   (64  S.  E.  73).  Guilt  or  innocence  not  inquired  into  by 

Facts   upon   which    sentence    is    predi-  courts    of    asylum     State,    in     habeas 
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corpus  proceeding,  by  fugitive  sought 
to  be  extradited.  128/264  (3)  (57  S. 
E.  484).  Guilt  or  innocence  of  ac- 
cused not  before  court;  question  is 
legality  of  imprisonment  or  detention. 
134/374  (2)  (67  S.  E.  940);  120/218, 
220  (47  S.  E.  498). 
Irregularity  must  be  taken  advantage 
of  in  due  time,  or  the  party  affected 
will  lose  his  opportunity  of  doing  it 

§  1304.  (§  1223.)  Disobedience  of  the  writ,   how   punished.      Any 

person  disregarding  the  writ  of  habeas  corpus  in  any  manner  whatever  shall 
be  liable  to  attachment  for  contempt,  issued  by  the  judge  granting  the  writ, 
under  which  attachment  such  person  may  be  imprisoned  until  he  shall  com- 
ply with  the  legal  requirements  of  the  writ. 


entirely.  This  rule  is  however  con- 
fined to  mere  irregularities;  it  is  dif- 
ferent when  there  is  a  complete  de- 
fect in  the  proceedings.     Dud.  46. 

Judge,  return  to  be  heard  and  deter- 
mined by,  and  not  by  jury.  117/229 
(4)  (43  S.  E.  485). 

Property,  right  of,  will  not  be  tried. 
Dud.  42. 


Contempt  of  court,  evasion  and  insuffi- 
cient return  constitutes,  and  if  ob- 
stinately persisted  in,  the  court  will 
punish  the  offender  by  imprisonment 


until  he  yields  obedience  to  the  writ  or 
shows  that  it  is  impossible  to  do  so. 
Dud.  46. 


§  1305.  (§  1224.)  When  a  party  cannot  be  discharged.  No  person 
shall  be  discharged  upon  the  hearing  of  a  writ  of  habeas  corpus  in  the  fol- 
lowing cases,  to  wit : 

1.  Where  he  is  imprisoned  under  lawful  process  issued  from  a  court  of 
rompetent  jurisdiction,  unless  in  cases  where  bail  is  allowed  and  proper  bail 
is  tendered. 


Bail  trover,  where  court  had  jurisdic- 
tion of  both  person  and  subject-mat- 
ter in  case  of,  and  proceedings 
regular  on  face,  no  relief  from  im- 
prisonment by  habeas  corpus.  64/155. 
Inability  to  produce  property,  no 
ground  for  discharge.  57/407.  No 
ground  for  discharge  that  plaintiff 
has  not  paid  jail  fees.     62/598  (2). 

Bond  for  future  good  behavior,  though 
sentence  was  improperly  passed  upon 
one  found  guilty  of  vagrancy  without 
affording  opportunity  to  give,  she 
would  not  be  entitled  to  discharge  on 
habeas  corpus,  but  should  be  when 
in  custody  of  sheriff  to  await  proper 
sentence,  in  the  event  she  failed  to 
give  such  bond.  119/307  (3)  (46  S. 
E.  451).  Presumption  arises  on  ha- 
beas corpus  sued  out  by  one  found 
guilty  of  vagrancy,  that,  before  court 
passed  sentence,  she  was  allowed  op- 
portunity to  give  bond  for  her  future 
industry  and  good  conduct.  119/307 
(1)   (46  S.  E.  451). 

Exception,     whether     prisoner     comes 


within,  so  that  act  under  which  he  is 
convicted  does  not  apply  to  his  case, 
is  matter  to  be  raised  on  trial  and 
cannot  be  grouhd  for  discharge  on 
habeas  corpus.     53/613. 

Former  adjudication  of  questions  raised 
by  writ  of  habeas  corpus  by  a  court 
of  competent  jurisdiction  may  be 
pleaded  in  bar.    62/598  (1);  63/335. 

Minor,  military  authorities  cannot  de- 
tain, though  he  voluntarily  enlisted 
and  has  received  bounty,  subsistence 
and  clothing.  33/450.  Where  minor 
was  sought  to  be  bound  as  an  appren- 
tice and  the  record  showed  defects 
in  the  application  of  the  would-be 
master  he  should  be  discharged  on 
habeas  corpus.     54/159. 

Municipal  ordinance,  covering  same 
ground  as  general  law  of  State,  in- 
valid, and  one  convicted  under  it 
could  have  his  discharge  by  habeas 
corpus.  92/411  (3)  (17  S.  E.  622); 
but  see  88/405  (3)  (14  S.  E.  564). 
Where  city  could  either  fine  or  im- 
prison for  violation  of  municipal  or- 


Digitized  by 


Google 


§  1305 


HABEAS  CORPUS. 


846 


Proceedings  in  applications  for  habeas  corpus. 


dinance,  it  had  no  power  to  coerce 
the  payment  of  the  fine  by  imprison- 
ment. 51/639  (1).  But  in  the  case 
of  an  alternative  sentence,  imprison- 
ment and  labor  under  the  sentence 
would  be  legal.  126/63,  65  (54  S.  E. 
963).  Detention  under  authority  of 
city  officials  and  for  the  purpose  of 
carrying  into  execution  judgment  of 
the  mayor  is  not  unauthorized  by 
law,  and  defendants  are  not  entitled 
to  discharge.  126/73  (d)  (54  S.  E. 
965). 

Pardon,  where  Governor  granted,  to  de- 
fendant before  his  trial,  he  should 
have  been  discharged  on  habeas  cor- 
pus, when  arrested  on  bench  warrant. 
44/357. 

Payment  of  fine,  where  one  who  had 
agreed  to  make,  in  behalf  of  defend- 
ant had  defaulted,  sheriff  could  not 
lawfully  re-arrest  defendant  and  hold 
him  to  answer  the   charge.     72/129. 

Road  duty,  where  one  upon  failure  to 
perform,  was  summoned  before  com- 
missioners and  fined  and  upon  default 
was  imprisoned,  his  detention  was 
legal.    70/407. 

Seamen  refusing  to  comply  with  their 
contract,  imprisoned  under  act  of 
Congress,  until  vessel  ready  to  pro- 
ceed on  her  voyage,  are  entitled  to 
their  discharge  after  the  vessel  has 
proceeded  to  sea.    T.  U.  P.  Charl.  311. 


Sentence:  Statement  of  judge  in  orally 
passing  sentence,  the  written  sen- 
tence imposing  fine  and  imprison- 
ment in  the  chaingang,  that  that  part 
of  the  sentence  which  imposed  im- 
prisonment was  suspended  on  certain 
conditions,  being  ineffectual  to  sus- 
pend that  part  of  the  sentence,  habeas 
corpus  not  lie  to  discharge  defendant 
from  custody  of  the  chaingang. 
137/439   (2)    (73  S.  E.  654). 

Several  sentences,  though  part  invalid, 
defendant  not  entitled  to  discharge. 
101/190   (28  S.   E.  679). 

Supreme  Court,  where  conviction  has 
been  affirmed  by,  habeas  corpus  will 
lie  only  for  want  of  jurisdiction  ap- 
parent on  face  of  record  brought  to 
Supreme  Court.  79/785  (7  S.  E.  120). 
Mode  of  taking  cases  to  Supreme 
Court  and  practice  in  habeas  corpus 
cases:    See  notes  to  §  1316. 

Suspension  of  sentence:  Where  court 
without  jurisdiction  to  suspend  sen- 
tence, suspended  it,  and  prisoner  vio- 
lated condition  of  the  suspension,  and 
Was  re-arrested,  habeas  corpus  not 
lie.     133/824  (l)  (67  S.  E.  106). 

Verification  of  return  by  person  other 
than  one  making  it,  did  not  require 
discharge  of  applicant  who  was  held 
under  sentence  of  a  court.  136/72,  80 
(70  S.  E.  781). 


2.  By  reason  of  any  irregularity  in  the  warrant  or  commitment,  where  th* 
same  substantially  conforms  to  the  requirements  of  this  Code;  nor  for  want 
of  bond  to  prosecute. 

Cobb,  856. 

§  951. 


Commitment,  informality  in,  as  ground 

of  discharge:    See  §  951. 
Procedure,    irregularities    or    errors    of, 

in   trial   before  committal   court   can- 


not be  brought  into  question  by  writ 
of  habeas  corpus.  121/737,  739  (49 
S.  E.  731). 


3.  Where  the  party  is  imprisoned  under  a  bench-warrant  regular  upon  its 
face. 
§  957. 


See  §  1305   (1),  catchword  Pardon. 
Judge  of  city  court  having  presided  in 
superior    court,    judgment     void     and 
does    not   afford    cause    for    detaining 
person   against   whom  rendered;   but, 


if  imprisoned  under  bench-warrant 
originally  issued  against  him,  he  will 
not  be  discharged.  101/141,  142  (4) 
(28  S.  E.  640). 


Digitized  by 


Google 


847 


HABEAS  CORPUS. 


§§  1306, 1307 


Proceedings  in  applications  for  habeas  corpus. 


4.  By  reason  of  any  misnomer  in  the  warrant  or  commitment,  where  the 
court  is  satisfied  that  the  party  detained  is  the  party  charged  with  the  offense. 

5.  Where  the  party  is  in  custody  for  a  contempt  of  court,  and  the  court 
has  not  exceeded  its  jurisdiction  in  the  length  of  the  imprisonment  imposed. 

§  4643,  C.  C. 


Attorney  not  discharged  because  he 
testifies  that  he  is  unable  to  pay 
amount  adjudged  against  him  on  rule 
absolute;  truth  of  facts  in  rule  not 
inquired  into.     59/523. 

Receiver  adjudged  in  contempt  and  im- 
prisoned for  refusal  to  deliver  fund 
will  not  be  discharged  under  writ 
sued  out  before  another  judge  on 
ground  that  he  is  unable  by  reason  of 
poverty  to  comply  with  the  order,  but 
it  rests  in  the  sound  legal  discretion 
of  the  judge  who  committed  him,  or 


who  is  presiding  in  the  court  which 
committed  him,  to  determine  whether 
it  is  or  is  not  in  the  power  of  the  re- 
ceiver to  restore  the  fund.  113/1114 
(4-a)  (39  S.  E.  450). 
Rule  absolute  for  contempt,  where 
party  is  imprisoned  under,  he  must 
purge  himself  before  the  court  which 
passed  the  order;  if  the  proceeding  is 
apparently  regular  and  the  order  such 
as  the  court  might  issue,  habeas  cor- 
pus is  not  the  remedy.  83/499  (10 
S.  E.  120). 


6.  In  any  other  case  where  it  appears  that  the  detention  is  authorized  by 
law. 


Want  of  prosecution:  Where  person 
committed  for  felony,  upon  his  prayer 
or  petition  in  open  court  to  be 
brought  to  trial,  was  not  indicted  and 


tried  the  second  term  after  commit- 
ment, he  was  entitled  to  his  discharge. 
T.  U.  P.  Charl.  24. 


§  1306.  (§  1225.)  Witnesses  in  imprisonment.  The  writ  of  habeas 
corpus  ad  testificandum  may  be  issued  by  the  superior  court  to  cause  the  pro- 
duction in  court  of  any  witness  under  legal  imprisonment. 

§§  1180-1184,  1311. 

§  1307.  (§  1226.)    How  wife  or  child  may  be  disposed  of.     In  all 

writs  of  habeas  corpus  sued  out  on  account  of  the  detention  of  a  wife  or  child, 
the  court,  on  hearing  all  the  facts,  may  exercise  its  discretion  as  to  whom  the 
custody  of  such  wife  or  child  shall  be  given,  and  shall  have  power  to  give  such 
custody  of  a  child  to  a  third  person. 
Cobb,' 335. 


See  §  2972,  Civil  Code,  and  notes. 

Adopted  child,  all  things  being  equal, 
adoptive  parents,  who  had  never  re- 
linquished their  right,  are  entitled  to 
custody  of,  in  preference  to  another, 
who  had  no  legal  claim  to  her. 
116/108   (42  S.  E.  360). 

Affirmance,  judgment  of  ordinary  in 
habeas  corpus  proceeding  instituted 
by  father  to  obtain  custody  of  child 
will  not  be  disturbed  after,  evidence 
being  conflicting  as  to  whether  father 
relinquished  parental  right,  and  it  not 
appearing  that  he  was  unfit  to  have 


custody  of  child.  105/178  (31  S.  E. 
146). 

Another  State,  divorce  decree  in,  giving 
mother  custody  of  child,  entitles  her 
to  retain  that  custody  in  this  State  as 
against  the  father  who  brings  habeas 
corpus  and  alleges  that  mother  is  un- 
fit person  to  care  for  child.  90/527 
(16  S.  E.  265). 

Arbitrary,  discretion  of  judge  is  not,  but 
must  be  exercised  according  to  rules 
of  law.     76/479. 

Assent  of  father  to  the  custody  ot  his 
child  as  fixed  in  third  person  by  tlie 
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dying  request  of  the  child's  mother, 
not  revocable  without  good  legal  rea- 
son.    54/9  (1,  2). 

Certiorari,  where  mother  of  child  sued 
out  petition  for,  the  judge  of  inferior 
court  having  awarded  custody  to  the 
father,  it  was  error  for  court  in  sanc- 
tioning petition  to  direct  sheriff  to 
restore  child  to  possession  of  mother 
pending  the  hearing.  95/559  (22  S.  E. 
304). 

Contract,  where  it  appeared  that  father 
had  parted  with  custody  of  child  by, 
and  there  was  strong  evidence  that  he 
did  not  understand  the  terms  and 
purpose  of  contract,  discretion  of 
judge  in  awarding  father  the  custody 
not  controlled.  42/616.  Here  the 
contract  appeared  to  be  fair  and  upon 
sufficient  consideration  and  there  was 
no  error  in  upholding  it.  59/555;  and 
see  99/105  (24  S.  E.  960).  Contract  by 
which  it  is  claimed  that  father  sur- 
rendered the  custody  of  his  minor 
child  should  be  very  clear  in  its  terms. 
76/479.  Contract  executed  by  mother 
of  child  apprenticing  it  to  another, 
such  contract  being  induced  by 
representations  made  to  her  by  such 
third  person  that  he  would  take  the 
child  to  another  State,  is  not  binding 
as  against  the  father  of  the  child. 
45/558  (2).  Contract  of  father  that 
another  should  have  custody  of  minor 
child  for  an  indefinite  period,  the  other 
party  to  this  contract  having  cared 
for  the  child  thereunder  up  until  the 
death  of  the  father  would  have  a  bet- 
ter right  to  the  custody  of  the  child 
than  its  next  of  kin.  68/87.  Evidence 
being  conflicting  both  as  to  whether 
father  had  by  contract  with  respond- 
ent relinquished  his  parental  rights, 
and  as  to  whether  he  was  a  proper 
person  to  have  control,  Supreme 
Court  will  not  undertake  to  say  that 
trial  judge  abused  his  discretion  in 
ordering  restoration  of  the  child  to 
father's  custody.  116/798  (1)  (43  S. 
E.  47). 

Delivery  of  infants,  court  not  bound  to 
make  to  anybody;  bound  only  to  set 
infant  free  of  all  improper  restraints. 
Dud.  42. 

Executor  of  will  has  no  right,  growing 
out  of  that  office,  to  the  custody  of 
the  minor  children  of  testator.    34/253. 

Gross   abuse,    Supreme    Court    will    not 


control  discretion  in  absence  of. 
14/657;  34/99,  253;  39/174;  42/616; 
59/555;  68/803;  124/68,  69  (52  S.  E. 
83);  138/360  (4-a)   (75  S.  E.  477). 

Guardianship,  that  respondent  had  re- 
ceived letters  of,  afforded  no  reason 
for  denying  father  a  hearing  on  ques- 
tion of  whether  or  not  his  child  was 
being  unlawfully  withheld  from  him, 
since  mere  application  for  such  let- 
ters does  not  confer  upon  applicant 
any  present  right  to  assume  charge 
over  child  of  another.  116/798  (2)  (43 
S.   E.  47). 

Interests  of  party  held  in  custody  are  of 
prime  importance.  120/537,  539  (48  S. 
E.  176);  118/296,  298  (45  S.  E.  282). 
At  common  law  the  court  or  judge 
presiding  on  the  return,  has  the  power 
to  change  the  custody  of  an  infant  if 
its  interests  require  it;  this  discretion 
is  more  properly  to  be  exercised  when 
infant  is  too  young  to  make  a  proper 
election.  R.  M.  Charl.  489.  Interests 
of  child  here  best  subserved  by  grant- 
ing custody  to  father,  mother's  repu- 
tation being  bad  and  father  being  well 
able  to  care  for  child.  97/658  (25  S. 
E.  489).  While  the  judge  on  the  hear- 
ing of  a  writ  of  habeas  corpus  for  de- 
tention of  child  is  vested  with  discre- 
tion in  determining  to  whom  its  cus- 
tody shall  be  given,  such  discretion 
should  be  governed  by  the  rules  of 
law  and  be  exercised  in  favor  of  the 
party  having  the  legal  right,  unless 
the  evidence  shows  that  the  interest 
and  welfare  of  the  child  justify  an 
award  to  another.  116/108  (4)  (42  S. 
E.  360). 

Judge,  return  to  be  heard  and  deter- 
mined by,  and  not  by  jury.  117/229 
(4)    (43  S.   E.  485). 

Jurisdiction  of  habeas  corpus  court  as 
to  child  is  continuing,  and  not  limited 
to  date  of  divorce  of  parents.  118/296 
(1)   (45  S.  E.  282).    See  Ordinary. 

Matter  of  right,  father  not  entitled  to 
custody  of  child  as;  judge  has  discre- 
tion to  award  custody  to  third  person 
if  facts  warrant  such  disposition. 
68/650;  124/68,  69  (2)   (52  S.  E.  83). 

Ordinary  in  exercising  jurisdiction  of 
habeas  corpus  case,  acts  as  in  inferior 
judicatory  or  special  habeas  corpus 
court;  his  jurisdiction  of  such  cases, 
not  affected  by  Constitution  of  1877. 
63/506;  but  see  117/305,  315   (43  S.  E. 
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780).    Ordinary  has  jurisdiction  where  tion  of  judge  in  awarding  custody  to 

husband  and   wife   separate   and   con-  mother.    39/174. 

test  possession  of  children.     66/336.  Venue   of  action   by   father   to  recover 

Presumption  that  father  entitled  to  cus-  possession  and  control  of  children  un- 

tody  of  minor  child;  if  evidence  does  lawfully  detained  is  county  of  deten- 

not  clearly  show  that  he  has  forfeited  tion.     94/257  <2)  (21  S.  E.  515). 

this   custody   in   some   way,  abuse   of  Wife,     where     writ    of    habeas    corpus 

discretion  to  place  child  in  other  cus-  brought  by  parent  of,  to  secure   her 

tody.      130/836     (2)     (62    S.    E.    21);  custody     because    she    was    a    minor, 

33/195;  76/479.     See  Contract.  court  having  determined,  as  a  matter 

Temporary  custody  of  child  awarded  to  of  fact,  that  she  was  over  fourteen,  no 

great-grandparent,    pendente     lite,    on  error  to  dismiss  writ.    68/803. 

giving  of  bond,   not  reversible  error.  Wish  of  child  considered  in  determining 

138/360  (3)  (75  S.  E.  477).  what  is  for  his  best  interest,  and  who 

Testamentary  guardian,  in   contest  be-  is  the  proper  custodian.     117/551   (1) 

tween,  and  mother  of  minor  children,  (43  S.  E.  987). 
court  would  not  here  control  discre- 

§  1308.  (§  1227.)  No  discharge  for  defect  in  proceedings.  If  the 
party  is  detained  upon  a  criminal  charge,  and  it  appears  to  the  court  that  there 
is  probable  cause  for  his  detention,  he  shall  not  be  discharged  for  any  defect 
in  the  affidavit,  warrant,  or  commitment,  until  a  reasonable  time  has  been 
given  to  the  prosecutor  to  remedy  the  defect  by  a  new  proceeding. 

Cobb,  856. 

§  1309.  (§  1228.)  Offense  committed  in  another  State.  If  the 
charge  is  for  an  offense  committed  in  another  State*  and  he  is  arrested  on 
suspicion,  he  shall  not  be  discharged,  if  the  suspicion  is  reasonable,  until  a 
sufficient  time  be  given  for  a  demand  to  be  made  on  the  Governor  for  his 
rendition. 

Fugitive     from     justice     from     another  purpose  of  affording  an  opportunity  to 

State,  may  upon  the  principle  of  com-  the  proper  authority,  to  demand  the 

ity  between  sovereign   States,  be  de-  prisoner.    R.  M.  Charl.  120. 
tained  for  a  reasonable  period,  for  the 

§  1310.  (§  1229.)  Powers  of  conrt  in  other  cases.  In  all  other  cases, 
the  judge  hearing  the  return  shall  discharge,  remand,  or  admit  the  party  to 
bail,  or  deliver  him  to  the  custody  of  the  officer  or  person  entitled  thereto,  as 
the  principles  of  law  and  justice  may  require. 

Judge,    return    to    be    heard    and  deter-  to  custody  of  jailer  of  county  where 

mined  by,  and  not  by  jury.     117/229  convicted,    rather     than     release    on 

(4)    (43   S.   E.  485).  habeas  corpus,  proper.     104/332  (30  S. 

Remand  of  convict  in  private  chaingang,  E.  812);  117/306  (9)  (43  S.  E.  780). 

§  1311.  (§  1230.)  How  imprisoned  witnesses  may  be  brought  up. 

Any  judge  of  the  superior  court  may  issue  his  order  to  any  officer  having 
any  person  in  his  custody  lawfully  imprisoned,  to  produce  such  person  be- 
fore his  court  for  the  purpose  of  giving  evidence  in  any  criminal  cause  pend- 
ing therein,  without  any  formal  application  or  writ  of  habeas  corpus  for  that 
purpose. 

§§  1180-1184,  1306.     §  5853,  C.  C. 
6  Ga  Code— 54 
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Expense  of  county,  judge  not  required  Tender  of  money  to  defray  expenses  not 
to  grant  order  for  the  production  of  required  on  application  to  court  for 
convict  as  witness  at,  at  instance  of  process  to  compel  attendance  of  wit- 
defendant  in  criminal  case.  94/66  (2)  ness  in  criminal  case  who  was  con- 
(21  S.  E.  132).  fined  in  penitentiary.  72/673. 
• 

§  1312.  (§  1231.)  Costs.  The  judge  hearing  the  return  to  a  writ  of 
habeas  corpus  may,  in  his  discretion,  award  the  costs  of  the  proceeding 
against  either  party,  and  may  order  execution  to  issue  therefor  by  the  clerk. 

Fees,   officers  are   entitled  to,   for   each       mined  by,  and  not  by  jury.     117/229 

hearing.     33/338.  (4)   (43  S.  E.  485). 

Judge,   return    to   be    heard   and    deter- 

§  1313.  (§  1232.)  Proceedings  must  be  recorded.  The  proceedings 
in  all  cases  of  habeas  corpus  shall  be  returned  to  the  clerk  of  the  superior 
court  of  the  county  whose  judge  may  have  heard  the  same,  or  court  of  ordi- 
nary, if  heard  by  the  ordinary,  and  shall  be  by  such  officer  recorded  as  in 
other  cases,  for  which  he  shall  receive  the  like  fees  as  in  other  cases  recorded 
l>y  him. 

Cited.     117/305,  316  (43  S.  E.  780).  mined  by,   and   not  by  jury.     117/229 

Judge,    return    to    be    heard    and  deter-       (4)  (43  S.  E.  485). 

§  1314.  (§  1233.)  Notice  of  the  hearing.  If  the  person  is  detained 
upon  a  criminal  charge,  and  the  solicitor-general  is  in  the  county,  he  shall  be 
notified  of  the  hearing ;  if  he  is  not,  the  notice  shall  be  given  to  the  prosecutor. 

Acts  1851-2,  p.  236. 

§  1315.  (§  1234.)  Penalty  for  refusing  writ.  When  any  person  shall 
apply  for  a  writ  of  habeas  corpus  to  a  judge  whose  duty  it  is  to  grant  it,  and 
it  is  refused,  such  judge  shall  forfeit  to  the  party  aggrieved  the  sum  of 
twenty-five  hundred  dollars,  to  be  recovered  in  any  court  of  law  in  this  State 
having  jurisdiction  thereof. 

Cobb,  1133.     Acts  1863-4,  p.  45. 

§  4S60,  C.  C. 

Cited.     117/305,  311  (43  S.  E.  780). 

§  1316.  Practice  in  habeas  corpus  cases.  All  bills  of  exceptions  in 
habeas  corpus  cases  shall,  as  regards  the  practice  of  the  lower  court  and  in 
the  Supreme  Court  relating  to  the  time  and  manner  of  signing,  filing,  serv- 
ing, transmitting,  and  hearing  the  same,  be  governed,  in  all  respects  where 
applicable,  by  the  laws  now  of  rule  and  force  in  reference  to  bills  of  excep- 
tions in  cases  of  injunction ;  and  it  shall  be  the  duty  of  the  Supreme  Court  to 
give  a  speedy  hearing  and  determination  in  such  habeas  corpus  cases,  either 
under  existing  rules  or  under  special  rules  to  be  formulated  by  said  court  for 
that  purpose;  and  if  the  judgment  of  the  court  below  is  affirmed  in  the  Su- 
preme Court,  the  clerk  of  the  Supreme  Court  shall  promptly  transmit  the  re- 
mitter to  the  clerk  of  the  court  from  which  the  writ  of  error  was  taken.    Upon 
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the  receipt  of  the  same  the  clerk  shall  notify  the  judge  of  said  court,  who 
shall  have  full  power  in  term  or  vacation  to  pass  an  order,  sentence,  or  judg- 
ment necessary  to  carry  into  execution  the  judgment  of  the  court. 

Acts  1897,  p.  53. 

§  1102.     §  6153,  C.  C. 


Certiorari  lies  to  review  error  in  habeas 
corpus  case  before  ordinary.  24/379 
(2) ;  62/603.  Though  judge  of  superior 
court  should  disagree  with  ordinary 
on  facts  involved  in  habeas  corpus 
case  taken  to  superior  court  by  cer- 
tiorari, he  should  remand  case  for 
another  hearing.  68/650.  Where  the 
judgment  of  a  judge  of  a  city  court, 
awarding  the  custody  of  a  minor 
child,  is  carried  to  the  .superior  court 
by  certiorari,  the  case  is  still  a  "habeas 
corpus  case"  in  the  latter  court,  and 
the  judgment  of  that  court  can  be  re- 
viewed only  upon  a  "fast"  bill  of  ex- 
ceptions. 11  App.  132  (2)  (74  S.  E. 
901),  declaring  principle  in  94/74  (20 
S.  E.  249)  to  be  controlling. 

Fast  writ  of  error,  prior  to  this  Act,  ha- 
beas corpus  cases  could  not  be 
brought  up  by.  103/465  (2)  (30  S.  E. 
524).  A  bill  of  exceptions  to  review 
a  judgment  overruling  a  demurrer  to 
a  petition  to.  amend  a  judgment  ren- 
dered on  a  habeas  corpus  proceeding 
falls  within  the  provisions  of  the  Act 
of  1897,  and  is  to  be  treated  as  a  fast 
writ  of  error.  139/37  (76  S.  E.  382). 
Order  modifying  a  previous  order  on  a 


motion  for  alimony,  determining  the 
custody  of  children  pending  the  litiga- 
tion,  cannot  be  reviewed  on  fast  writ 
of  error.     124/874,  875   (53  S.  E.  507). 

Minor  child,  provision  of  this  section 
applicable  to  cases  involving  detention 
of.  11  App.  132   (1)   (74  S.   E.  901). 

Party  plaintiff  in  error  may  be  party 
who  brought  the  writ  in  the  court  be- 
low and  is  not  necessarily  the  per- 
son detained.  62/146  (3).  Writ  of 
error  lies  at  instance  of  sheriffs 
and  other  custodians  of  prisoners.  7 
App.  192  (1)  (66  S.  E.  401). 

Release  on  bond  after  indictment  by 
grand  jury,  pending  appeal,  ground 
for  dismissing  writ  of  error  sued  out 
by  prisoner  for  refusing  to  discharge 
him  from  custody;  court  will  not  de- 
termine which  party  should  pay  costs. 
136/177  (71  S.  E.  3). 

Supersedeas,  bill  of  exceptions  does  not 
operate  as.  34/101;  68/38.  Refusal  of 
judge  to  grant  order  of  supersedeas 
before  bill  of  exceptions  was  tendered 
to  him,  was  proper.    47/390. 

Termination  of  sentence,  that  time  for, 
has  elapsed,  not  ground  for  dismissing 
writ  of  error.     55/435. 


Of  Warrants  for  Good  Behavior,  and  to  Keep  the  Peace. 


ARTICLE  1. 

The  Warrant  and  Proceedings  Thereon. 

§  1317.  (§  1235.)  Bond  for  good  behavior.  Any  judicial  officer  au- 
thorized to  hold  a  court  or  inquiry  may,  upon  the  information  of  others,  under 
oath,  or  on  his  own  motion,  issue  his  warrant  against  any  person  in  the  county 
whose  conduct  is  such  as  to  justify  the  belief  that  the  safety  of  any  one  or 
more  of  the  citizens  of  the  county,  or  the  peace  or  the  property  of  the  same, 
is  in  danger  of  being  injured  or  disturbed  thereby;  and  upon  the  return  of 
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the  warrant,  the  court  in  its  discretion  may  require  from  such  person  a  bond 
with  sureties  for  his  good  behavior  until  the  next  term  of  the  superior  court 
of  the  county. 

Bar,  lawful  process  is,  to  any  investiga-  property  for.  75/727.  Judge  has 
tion  of  the  merits  of  the  case  behind  power  to  discharge  defendant  without 
such  process.  121/737,  740  (49  S.  E.  payments  of  costs.  27/483. 
731).  Justice  of  the  peace,  jurisdiction  to  is- 
Certiorari  does  not  lie  to  these  proceed-  sue  peace  warrants  is  expressly  con- 
ings.  75/727.  ferred  upon,  by  this  section  and  sec- 
Costs,  magistrate  has  no  authority  to  tion  1320.  121/737,  739  (49  S.  E.  731). 
insert  in  warrant  directions  to  levy  on 

§  1318.  (§  1236.)  Suit  for  breach.  For  a  violation  of  the  bond,  suit 
may  be  brought  at  the  instance  of  any  citizen  of  the  county,  and  one  half  of 
the  recovery  shall  be  paid  to  the  informer,  and  the  other  half  be  added  to 
the  educational  fund  of  the  county. 

§  1319.  (§  1237.)  Extended  from  term  to  term.  Such  bond  for  good 
behavior  may  be  extended  from  term  to  term  by  the  superior  court,  in  its  dis- 
cretion; the  sureties,  like  other  bail,  having  the  privilege  of  surrendering 
their  principal.    If  not  extended,  it  expires  with  the  session  of  the  court. 

§  1320.  (§  1238.)  Bond  to  keep  the  peace.  Upon  the  information  of 
any  person,  under  oath,  that  he  is  in  fear  of  bodily  harm  to  himself  or  his 
family,  from  another,  or  of  violent  injury  to  his  property,  any  of  the  judicial 
officers  before  named  may  issue  his  warrant  against  such  other  person,  re- 
quiring his  arrest;  and  if,  upon  the  return  thereof,  the  court  is  satisfied,  upon 
hearing  the  evidence  of  both  parties,  that  probable  cause  for  such  fear  exists, 
he  may  require  the  accused  to  give  bond,  with  good  security,  to  keep  the 
peace  as  against  the  person,  family,  and  property  of  the  affiant,  and,  on  failure 
to  give  the  bond,  shall  commit  him  to  jail. 

Certiorari  does  not  lie  to  these  proceed-  peace  warrants  is  expressly  conferred 

ings.     75/727.  upon,  by  this  section  and  section  1317. 

Judgment    for    full    amount    of    penalty  121/737,  739  (49  S.  E.  731). 

stipulated    will    be    awarded    against  Negotiate  for  peace,  magistrate  should 

defendant  and  sureties,  in  case  of  re-  not,  when  peace  warrant  applied  for 

co very  on  bond.    134/61  (67  S.  E.  436).  and  facts  warrant  issuance;  clear  neg- 

Justice  of  the  peace,  jurisdiction  to  issue  lect  of  duty  here.    71/138. 

§  1321.  (§  1239.)  Breach  of  the  bond.  Actual  violence,  or  a  menace 
of  violence,  or  any  other  act  intended  and  calculated  to  excite  alarm,  or  to 
provoke  a  breach  of  the  peace,  shall  be  a  violation  of  such  bond;  and  for 
every  such  act  the  party  at  whose  instance  it  shall  be  required  shall  have  a 
right  of  action. 

Menace  of  violence  to   call  man   "liar"       App.  802  (63  S.  E.  921). 
and    raise    stick    to    strike    him.     5 

§  1322.  (§  1240.)  When  provoked.  If  the  party  requiring  the  bond,  by 
his  own  conduct,  provokes  a  violation  by  the  other,  no  recovery  shall  be  had. 
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OF  SEARCH  WARRANTS,  ETC. 


§§  1323-1325 


The  warrant  and  proceedings. 


§  1323.  (§  1241.)  Extending  the  bond.  The  superior  court  may,  at 
any  time,  discharge  the  bond,  unless  there  be  a  motion  to  extend  it,  accom- 
panied by  evidence  to  satisfy  the  court  of  the  necessity  of  such  extension. 


Costs  cannot  be  collected  until  after  re-       superior  court, 
turn  thereof  and  same  passed  on  by       467). 


103/42   (1)    (29   S.   E. 


§  1324.  (§  1242.)    A  wife  may  require  it.     A  wife  may  require  a  bond 
to  keep  the  peace,  or  for  good  behavior!  against  her  husband. 


Of  Search  Warrants  and  Proceedings  Thereon. 


ARTICLE  1. 
The  Warrant  and  Proceedings. 

§  1325.  (§  1243.)  Searches  and  warrants.  The  right  of  the  people 
to  be  secure  in  their  persons,  houses,  papers,  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated;  and  no  warrant  shall  issue  ex- 
cept upon  probable  cause,  supported  by  oath,  or  affirmation,  particularly  de- 
scribing the  place  or  places  to  be  searched,  and  the  persons  or  things  to  be 
seized. 

Const.,  Art.  1,  §  1,  par.  16  (§  6372,  C.  C). 


Arrest  without  warrant  by  policeman  for 
violation  of  municipal  ordinance  and 
detention  until  next  day  to  await  trial 
before  mayor,  not  illegal.  46/80. 
Although  arrest  of  one  accused  or 
suspected,  should  be  illegal,  or  search 
of  his  property  or  person  by  officer 
should  be  unauthorized,  this  would 
not  justify  accused  in  shooting  offi- 
cer, net  to  prevent  arrest  or  search, 
but  after  arrest  had  been  made  and 
search  voluntarily  submitted  to. 
30/426  (3).    See  notes  to  §  917  et  seq. 

Concealed  weapons:  Officer  has  no  au- 
thority without  warrant  upon  mere  in- 
formation, to  arrest  and  search  person 
to  ascertain  whether  he  is  carrying 
concealed  weapons.  Even  if  he  was 
so  doing,  offense  was  not,  in  legal 
contemplation,  committed  in  presence 
of  officer,  and  such  arrest  and  search 
are  unauthorized,  and  are,  within 
meaning  of  Constitution,  unreasonable. 
99/12  (1)  (25  S.  E.  608);  2  App.  29  (1) 


(58  S.  E.  390). 

Evidence  that  witness,  without  consent 
of  accused,  placed  searchlight  through 
broken  pane  in  window  and  discov- 
ered her  in  bed  with  a  man,  was  not 
inadmissible  as  having  been  obtained 
in  violation  of  constitutional  right  to 
be  protected  from  illegal  search.  11 
App.  756  (76  S.  E.  102).  Constitu- 
tional right  to  be  secure  from  unrea- 
sonable searches  discussed  in  connec- 
tion with  search  of  dwelling,  without 
authority,  to  find  liquor.  7  App.  421 
(66  S.  E.  984).  Evidence  obtained  by 
search  of  person  or  property:  See 
catchword  Search,  under  §  1037  (3). 

Imprisonment  resulting  from  arrest  un- 
der valid  warrant,  not  give  right  of 
action  for  false  imprisonment.  111/73 
(7)  (36  S.  E.  418).  In  action  for  un- 
lawful search  of  dwelling,  illegal  ar- 
rest, false  imprisonment,  and  assault 
and  battery,  plaintiff's  right  to  recover 
for  unlawful  search  was  not  dependent 
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upon    subsequent  false    imprisonment.  without     proof     of    special    damage. 

139/733  (1)   (78  S.  E.  125).  122/190  (50  S.  E.  68). 

Picture  of  person,  publication  of,  with-  Privacy,  right  of  damages  for  invasion 

out  his  consent,  as  part  of  advertise-  of,  discussed.     122/190  (50  S.  E.  68). 
ment,  entitles  such  person  to  recover 

§  1326.  (§  1244.)  How  executed.  The  officer  executing  such  a  war- 
rant may  break  the  door  of  the  house  or  room  specified  in  the  warrant.  The 
warrant  is  his  justification.  If  it  was  taken  without  probable  cause,  the  break- 
ing and  search  is  a  trespass  on  the  part  of  the  applicant  therefor. 

§  1327.  (§  1245.)  Goods  restored  to  owner.  If  the  goods  are  found., 
the  officer  shall  seize  and  bring  them  before  the  court,  who  may  hear  evidence 
as  to  ownership  and  possession,  and  grant  possession  to  the  owner  from 
whom  the  same  have  been  feloniously  taken. 

Crime    must    have    been    committed    to       hence,     judgment     for    defendant,    no 
authorize  court  to  change  possession;       bar  to  possessory  warrant.    63/331  (1). 

§  1328.  (§  1246.)  Forcible  taking  of  goods.  The  forcible  taking  of 
goods,  if  not  done  with  criminal  intent,  is  not  probable  cause  for  a  search 
warrant. 

§  1329.  (§  1247.)  Binding  over  offender.  Upon  the  hearing  the  court 
may  require  the  person  in  whose  possession  the  goods  are  found,  to  give  bond 
for  his  appearance  to  answer  either  a  charge  for  larceny,  or  receiving  stolen 
goods,  as  the  facts  may  be. 

Accusation,  not  essential  to  validity  of,       vit  minutely  describe  offense.    109/570 
that  warrant  be  issued  on  affidavit  on       (2)  (34  S.  E.  1031). 
which  accusation  based  or  that  affid?- 


Of  Proceedings  in  Bastardy. 


ARTICLE  1. 


Proceedings  Against  the  Mother,  Bond  for  Maintenance  of  the  Child, 

Etc. 

§  1330.  (§  1248.)  Proceedings  against  the  mother.  Any  justice  who 
knows,  of  his  knowledge,  or  has  information  on  oath  to  that  effect,  of  any 
woman  having  a  bastard  child,  or  being  pregnant  with  one,  which  it  is  prob- 
able will  become  chargeable  to  the  county,  may  issue  a  warrant  directed  to 
the  sheriff  or  any  constable  of  the  county  where  the  case  may  arise,  requiring 
the  offender  to  be  brought  before  him  to  give  security  to  the  ordinary  of  the 
county,  in  the  sum  of  seven  hundred  and  fifty  dollars,  for  the  support  and 
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Proceedings  against  the  mother,  bond,  etc. 


education  of  the  child  until  it  arrives  at  the  age  of  fourteen  years,  or  to  dis- 
cover on  oath  the  father  of  the  child. 
Cobb,  148. 

Cited.     113/310,  314   (38  5.   E.  764);  3   App.  449   (60  S.  E.  128). 

§  1331.  (§  1249.)  Against  the  father.  When  the  woman  is  brough* 
before  the  justice,  if  she  discovers  on  oath  the  father  of  the  child,  the  jus- 
tice shall  issue  a  warrant,  directed  as  before,  requiring  that  the  person  thus 
sworn  to  be  the  father  of  the  child  so  born,  or  to  be  born,  shall  be  brought 
before  him,  which  warrant  said  officers  shall  execute. 

Cobb,   148. 


Affidavit  to  authorize  warrant  may  be 
made  by  mother  of  child.  58/171. 
When  proceedings  are  against  puta- 
tive father,  not  necessary  that  warrant 
be  issued  for  mother,  requiring  her  to 
be  brought  before  justice.  Uniform 
practice  is  for  mother,  in  first  instance, 
to  go  before  justice,  and  make  affida- 
vit for  warrant  against  putative  father. 


12  App.  350  (77  S.  E.  206). 
Colored    woman  may    swear  a    bastard 

child   to   its   putative   father.     40/220; 

see  78/413,  414  (1-c)  (3  S.  E.  309). 
Warrant  not  invalid  because  it  fails  to 

direct  that  alleged  father  be  brought 

before  magistrate  issuing  warrant,  or 

some  other  justice  of  peace.    12  App. 

685  (1)  (78  S.  E.  51). 


§  1332.  (§  1250.)  Father  required  to  give  bond.  When  the  putative 
father  is  brought  before  the  justice,  he  may  be  required  to  give  security  for 
the  maintenance  and  education  of  the  child  until  it  arrives  at  the  age  of 
fourteen  years,  and  also  the  expense  of  lying-in  with  such  child,  boarding, 
nursing,  and  maintenance,  while  the  mother  is  confined  by  reason  thereof; 
and  if  the  putative  father  shall  fail  to  give  such  security,  the  justice  shall  bind 
him  over  in  a  sufficient  recognizance  to  appear  before  the  next  superior  or 
county  court  of  the  county  to  answer  such  complaint  as  may  then  and  there 
be  alleged  against  him  touching  the  premises,  and  the  solicitor-general  shall 
prefer  and  lay  before  the  grand  jury  the  proper  indictment. 

§  682. 


Amount  of  bond  need  not  be  fixed  by 
magistrate.  3  App.  449  (1)  (60  S.  E. 
128).  Fact  that  magistrate  limits  pen- 
alty of  bond  to  sum  of  $750  does  not 
render  judgment  requiring  bond  il- 
legal. 8  App.  753  (1)  (70  S.  E.  144). 
See  Order. 

Attorney  for  accused,'  statement  by,  in 
presence  of  accused,  that  accused 
would  refuse  to  give  bond,  treated  as 
statement  by  accused,  unless  he  then 
and  there  repudiates  attorney's  author- 
ity.    ^  12  App.  685  (9)  (78  S.  E.  131). 

Authority  to  take  bond,  has  any  officer, 
except  justice  of  the  peace?  23/230; 
68/551.     See  3  App.  450  (60  S.  E.  128). 

Certiorari   not   lie   from   judgment   that 


defendant  be  committed  or  give  bond. 
But  it  is  illegal  for  magistrate  to  give 
judgment  against  prisoner  for  costs, 
except  costs  of  his  own  witnesses,  and 
such  illegality  may  be  corrected  by 
certiorari.    40/476  (2,  3). 

Costs:    See  Certiorari. 

Entries:     See  Order. 

Indictment  upon  refusal  to  give  bond: 
See  §  682  and  notes. 

Judgment:     See  Order. 

Lying-in  expenses  not  included  in  bond 
given  in  bastardy  proceeding  begun 
after' child  is  born  and  mother  is  well. 
127/39  (1)  (56  S.  E.  79).  Section  642 
of  the  Code  of  1895  made  it  a  misde- 
meanor for  father  of  bastard  child  to 
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Proceedings  against  the  mother,  bond,  etc. 


refuse  or  fail  to  give  security  for  main- 
tenance and  education  of  such  child, 
and  did  not  mention  expenses  of  ly- 
ing-in, and  the  father  could  not  be 
convicted  for  refusing  to  give  security 
for  maintenance  and  education  and 
also  "for  the  expenses  of  lying-in  with 
such  child,  boarding,  nursing,  and 
maintenance,  while  the  mother  is  con- 
fined by  reason  thereof."  114/520  (40 
S.  E.  704) ;  but  see  §  682  of  this  Code. 

Notary  public,  being  ex-officio  justice 
of  peace,  may  hear  proceedings  to  re- 
quire security.  3  App.  449  (2)  (60  S. 
E.  128);  see  23/234;  68/551. 

Note  given  in  settlement  of  case  has  suf- 
ficient consideration.  Fact  that  note 
given  while  putative  father  under  ar- 
rest is  not  such  duress  as  to  render 
it  void.  117/68  (43  S.  E.  417);  2  App. 
71,  73  (58  S.  E.  309). 

Order  of  magistrate  which  recites  that 
accused  was  required  to  give  bond, 
that  he  failed  and  refused  to  do  so, 
and  that  he  was  recognized  in  a  given 
sum  to  the  superior  court,  is  valid  or- 
der. It  is  no  objection  to  order  that 
it  merely  directs  that  bond  be  given 
in  terms  of  law,  without  naming  sum 
or  stating  that  it  shall  be  made  pay- 
able to  ordinary.  12  App.  685  (2)  (78 
S.  E.  131).  Not  necessary  for  justice 
to  make  entry  on  warrant  that  bond 
demanded  and  refused.  Better  prac- 
tice to  enter  formal  judgment,  reciting 
these  facts,  but  they  may  be  shown 
by  parol  evidence  of  magistrate,  on 
trial  of  putative  father  in  superior 
court  for  refusing  to  give  bond.  12 
App.  350  (77  S.  E.  306).  Entries  on 
warrant  by  magistrate  to  effect  that 
accused  was  required  to  give  bond  in 
terms  of  law,  and  that,  having  failed 
and  refused  to  do  so,  he  was  recog- 
nized in  a  given  sum  to  the  superior 
court,  were  admissible  as  original  ev- 
idence  on   subsequent   trial  under   in- 


dictment for  bastardy.  121/491  (3)  (49 
S.  E.  609).  Entry,  "after  hearing  evi- 
dence and  argument,  defendant  re- 
quired to  give  bond  in  conformity 
with  statute,"  was  sufficient  require- 
ment of  accused  to  give  bond;  and  if 
he  did  not  do  so,  magistrate  was  war- 
ranted in  making  out  commitment  re- 
citing that  accused  had  failed  "to  give 
bond  as  required  by  law  for  the  sup- 
port of  the  child,"  etc.,  and  directing 
his  imprisonment  in  default  of  bond 
for  appearance  to  answer  charge  of 
bastardy.  Upon  subsequent  trial  un- 
der indictment  for  bastardy,  accused 
not  allowed  to  prove  that  no  such  en- 
try was  made  by  magistrate,  or  that, 
if  it  was  made,  no  demand  was  after- 
wards made  upen  him  to  give  bond, 
that  he  had  no  notice  of  magistrate's 
action;  and  that  his  attention  was  not 
called  to  the  same.  97/73  (24  S.  E. 
845).  Order  of  magistrate  not  such 
judgment  as  can  be  pleaded  in  bar  to 
subsequent  inquiry  under  new  war- 
rant for  same  offense.    40/476  (1). 

Ordinary:     See  Order. 

Penal  sum  of  bond:    See  Amount. 

Settlement  of  case  may  be  made  by  pay- 
ment of  money  or  giving  note.  117/58 
(43  S.  E.  417);  2  App.  71,  73  (58  S.  E. 
309). 

Sheriff  has  no  authority  to  take  the 
bond.     58/196  (2). 

Time,  refusal  to  give  bond  without  limit 
as  to,  not  support  conviction  on  sub- 
sequent trial  for  bastardy.  102/613 
(29   S.   E.  916). 

Two  justices,  law  does  not  confer  juris- 
diction upon  "justice  court"  presided 
over  by,  but  jurisdiction  belongs  to 
temporary  court  consisting  of  one 
justice  only.     79/162  (1)   (4  S.  E.  19). 

Waiver  oi  hearing  and  giving  bond  for 
appearance  at  superior  court,  not 
amount  to  demand  and  refus?l  to  give 
bastardy  bond.    68/551  (2). 


§  1333.  (§  1251.)  Proceedings  when  the  woman  refuses  to  disclose 
the  father.  When  the  woman  is  brought  before  the  justice,  if  she  refuse? 
to  discover  on  oath  the  father  of  the  child,  or  give  security  to  appear  before 
the  next  superior  or  county  court  for  the  county  and  to  give  such  security 
as  may  be  then  and  there  required  of  her  by  the  court  for  the  education  and 
maintenance  of  the  child  as  mentioned  in  the  first  section  of  this  Article,  the 
justice  shall  commit  her,  in  manner  and  form  aforesaid,  as  pointed  out  in 
this  Article;  and  if  she  refuses  to  make  known  to  said  court  the  father  of 
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When  held;  proceedings. 

the  child,  or  give  security  as  aforesaid,  the  court  may  imprison  her  not  ex- 
ceeding three  months. 
Cobb,  148,  149. 

§  1334.  (§  1252.)  Either  party  may  make  defense.  Either  party, 
when  charged  as  mentioned  in  this  Article,  may  offer  exculpatory  affidavits  oi 
testimony  to  the  justice,  who  may  exercise  his  discretion,  after  due  inquiry 
being  had,  to  discharge  or  recognize  both  or  either  of  the  parties,  in 
conformity  with  this  Article. 

Cobb,  148,  149. 

§  1335.  (§  1253.)  How  and  where  bonds  are  to  be  returned.    The 

justice,  before  whom  the  bond  shall  be  taken,  shall  return  it  to  the  ordinary 
of  the  county  in  which  such  female  shall  reside,  within  thirty  days  after 
the  same  is  taken. 
Cobb,  150. 

Cited.     113/310,  314  (38  S.  E.  764). 

§  1336.  (§  1254.)  Action  on  bond.  It  shall  be  the  duty  of  the  ordinary, 
when  any  child  has  or  shall  become  chargeable  to  the  county  where  a  bond 
is  taken  to  institute  an  action  on  it;  and  he  shall  recover  the  full  amount 
of  the  bond,  which  judgment  shall  remain  open,  and  be  subject  to  be  ap- 
propriated by  the  courts,  from  time  to  time,  as  the  situation  and  exigencies 
of  the  bastard  child  may  require. 

Cobb,  149. 

Action  in  favor  of  one  who  has  expended  child's  expenses,  on  order,  and  pay- 
money  in  support  of  bastard  child,  ment  thereof,  by  ordinary,  sufficient 
not  lie  against  reputed  father,  to  re-  evidence  that  child  has  become  charge- 
cover  amount  so  expended.  Only  able  to  county.  120/878  (1)  (48  S.  E. 
mode   for   compelling   putative   father  355). 

to  support  child   is   that  pointed   out  Seduction,  where  bond  given  in  case  of, 

in  Code.    77/530  (3  S.  E.  253).  there  is  no  provision  for  recovery  oi 

Chargeable    to   county,    child   must    be-  full  amount  of  bond.     115/511  (3)  (42 

come,    before    there    is   a    breach   of  S.  E.  16),  disapproving  113/310  (3)  (38 

bond.    16/89.    Failure  of  father  to  pay  S.  E.  764);  see  §  380. 


Coroner's  Inquests. 


ARTICLE  1. 

When  Inquests  Shall  Be  Held,  and  Proceedings. 

§  1337.  (§  1255.)  When  inquests  shall  be  held.     Coroners  shall  take 
inquest  over  dead  bodies  in  their  respective  counties  as  follows:     1st.     Of 
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When  hold;  proceedings. 

all  violent,  sudden,  or  casual  deaths,  when  there  are  no  eye-witnesses  to  the 
killing  or  cause  of  the  death,  and  such  death  occurs  under  suspicious  cir- 
cumstances. 2nd.  Of  all  sudden  deaths  in  prison,  without  an  attending 
physician.  3d.  Of  all  dead  bodies  found,  whether  of  persons  known  or 
unknown,  when  it  is  apparent  from  the  body  that  violence  caused  the 
death,  or  when  the  person  died  or  disappeared  under  suspicious  circumstances. 
4th.  Whenever  ordered  by  a  court  having  criminal  jurisdiction.  And  it 
shall  be  the  duty  of  said  court,  whenever  an  affidavit  is  made  and  filed  with 
the  court  that  a  dead  body  is  found  and  that  the  person  came  to  his  death 
by  violence  or  foul  play,  to  interrogate  and  examine  other  witnesses,  if  any, 
as  to  the  necessity  for  an  inquest ;  and  should  the  court  then  decide  that  an 
inquest  is  essential  to  the  ends  of  justice,  an  inquest  shall  be  ordered. 

Cobb,  537.     Acts  18§3,  p.  116.     1901,  p.  44. 
§   615,   C.   C. 

County  liable  to  suit  for  fees  for  sum-  Summons  or  account  attached,  in  suit 

moning  inquest  and  returning  inquisi-  for    fees,   in   justice    court,    need   not 

tion.     116/23  (1)   (42  S.  E.  403).      *  show  under  which   class  of  cases  in- 

Damages    for     removing     bodies    from  quests  were  held,  nor  that  they  were 

county  and  preventing  him  from  re-  not  held  under  section   1338.     116/23 

ceiving  his  lawful  fees,   coroner  can-  (2)  (42  S.  E.  403). 

not  have,  unless  the  case  was  such  as  Violence,  where  apparent  from  body  of 

that  law  required  the  inquest.    50/581.  deceased   that   he   came   to   his   death 

Dead  body,   lot   of  bones   bleached   by  by,    coroner's    duty    to    hold    inquest, 

time,    not    construed     to    be,    within  unless  slayer  be  known;  true,  where 

meaning  of  this  section.     98/697    (1)  one  killed  byNmob.     4  App.  1   (60  S. 

(25  S.  E.  915).  E.  823). 

§  1338.  t§  1256.)  No  inquest,  when.  No  inquest  shall  be  held  over 
any  dead  body  when  the  cause  of  the  death  was  violence,  or  accident,  or  act 
of  God,  in  the  presence  of  witnesses,  unless  some  person  makes  affidavit  of 
facts  raising  a  suspicion  of  foul  play,  when  an  inquest  shall  be  had,  but  at 
the  expense  of  the  party  making  the  affidavit.  Upon  such  inquest,  if  it 
should  appear  that  the  death  was  caused  by  violence  and  foul  play,  and  the 
person  guilty  of  the  act  is  arrested,  the  person  paying  the  cost  of  the  in- 
quest shall  be  repaid  by  the  county  treasurer  upon  an  order  from  the  judge 
of  the  superior  court  of  the  county. 

Acts  1893,  p.  116. 

Exception  to  general  rule  as    to    how  court,   need   not   show   inquests   were 

fees    shall    be    paid,    this    section   is.  not   held   under   this   section.     116/23 

116/23,  25   (42  S.   E.  403).  (2)    (42  S.  E.  403). 

Summons,   in   suit   for   fees,   in    justice 

§  1339.  (§  1257.)  Six  jurors;  majority  decide;  pay.  The  coroner 
shall  summon  and  impanel  six  jurors  to  hold  an  inquest,  and  the  majority 
vote  shall  decide  the  verdict.  The  jurors  sworn  and  impaneled  upon  an  in- 
quest shall  be  paid  one  dollar  each  for  their  service  as  jurors  upon  each 
inquest,  and  it  shall  be  the  duty  of  the  coroner,  or  other  person  discharging 
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When  held;   proceedings. 

the  duties  of  coroner,  to  give  a  certificate  of  the  fact  of  such  service  to 
each  juror;  upon  presentation  of  which  to  the  proper  county  authority  of  the 
county  in  which  the  inquest  is  held,  ht  shall  give  the  claimant  an  order  on  the 
treasurer  for  the  same. 

Cobb,  538.     Acts  1893,  p.  116.     1884-5,  p.  92. 

§  1340.  (§  1258.  )  Coroners  may  disinter  dead  bodies.  Coroners  are 
authorized,  in  order  to  carry  into  effect  the  preceding  sections,  to  disinter 
any  body  already  buried,  and,  like  a  sheriff,  to  command  the  power  of  the 
county  for  that  purpose. 

§  1341.  (§  1259.)  Precept  for  summoning  jury.  Whenever  a  coroner 
shall  have  notice  of  the  death  of  any  person  within  the  limits  of  the  county 
of  which  he  is  coroner,  occurring  under  circumstances  which  make  it  his 
duty,  under  the  law,  to  hold  an  inquest,  he  shall  make  out  a  precept,  di- 
rected to  any  constable  of  the  county  where  the  dead  body  is  found  or  lying, 
requiring  him  to  summon  a  jury  of  inquest  composed  of  good  and  lawful 
men  of  such  county,  to  appear  before  such  coroner  at  the  time  and  place 
mentioned  in  the  precept ;  which  precept  may  be  in  the  form  following,  that 
is  to  say: 

"State  of  Georgia,  ) 
County.         \ 

"To  any  lawful  constable  of  said  county — Greeting: 

"You  are  required  immediately  to  summon  eighteen  good  and  lawful  men  of 
said  county  to  be  and  appear  before  me,  the  undersigned,  coroner  of  the 

county  aforesaid,  at ,  in  said  county,  on  the day  of ,  at 

o'clock  of  that  same  day,  then  and  there  to  inquire  of,  do,  and  execute  all 
such  things  as  in  behalf  of  the  State  shall  be  given  them  in  charge  touching  the 

Jeath  of  (or  a  person  unknown,  as  the  case  may  be),  and  be  you 

then  and  there  with  this  precept  to  certify  what  you  have  done  in  the  prem- 
ises, and  further  to  do  whatsoever  else  may  in  behalf  of  the  State  be  en- 
joined upon  you. 

"Given  under  my  hand  and  seal,  this  the day  of ,  in  the  year  of 

our  Lord .  ,  Coroner.     (L.  S.)" 

Which  precept  shall  be  forthwith  executed  by  the  constable  in  whose  hands 
it  may  be  placed;  and  if  the  services  of  a  constable  can  not  be  conveniently 
obtained,  the  coroner  may  summon  the  jury  himself. 

Cobb,  537. 

§  1342.  (§  1260.)  Defaulting  jurors  may  be  fined.  Any  juror  failing 
to  attend  and  serve  on  such  coroner's  inquest,  after  being  duly  summoned, 
may  be  fined  by  the  coroner  in  a  sum  not  exceeding  ten  dollars,  to  be  levied 
and  collected  by  execution  issued  by  the  coroner,  unless  such  defaulting 
juror  shall  file  in  the  office  of  the  ordinary  a  good  and  sufficient  excuse 
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for  the  default,  to  be  judged  of  by  the  next  court  of  ordinary  held  there- 
after. 
Cobb,  538. 

§  1343.  (§  1261.)  Oath  of  foreman  and  jury.  The  following  oath 
shall  be  administered  to  the  foreman  of  the  jury  by  the  coroner,  to  wit: 
"You,  as  foreman  of  the  inquest,  shall  diligently  inquire  and  true  present- 
ment make,  on  behalf  of  the  State  of  Georgia,  how  and  in  what  manner 
C.  D.  (or  a  person  deceased,  unknown,  as  the  case  may  be),  now  here  lying 
dead,  came  to  his  death,  and  of  such  other  matters  relating  to  the  same  as 
shall  be  lawfully  required  of  you,  according  to  evidence."  And  the  re- 
mainder of  the  jury  shall  be  sworn  by  the  coroner  as  follows,  to  wit:  "The 
same  oath  which  the  foreman  of  this  inquest  has  taken  on  his  part,  you  and 
each  of  you  shall  observe  and  keep  upon  your  part.    So  help  you  God." 

Cobb,  538. 

§  1344.  (§  1262.)  Charge  of  coroner  and  powers  of  jury.  The  cor- 
oner shall  charge  the  jurors  to  declare  of  the  death  of  the  person  upon 
whose  body  the  inquest  is  held,  whether  such  person  died  by  murder,  man- 
slaughter, misadventure,  misfortune,  accident,  or  otherwise;  and  who,  and 
when,  and  by  what  means,  and  in  what  manner;  if  by  murder,  who  were 
principals  and  who  were  accessories ;  if  by  manslaughter,  who  were  the  per- 
petrators, and  with  what  instrument  the  stroke  or  wound  was  in  either  case 
given;  if  by  misadventure,  misfortune,  accident,  or  otherwise,  whether  by 
act  of  God  or  man ;  and  whether  by  hurt,  fall,  stroke,  drowning,  or  in  any 
other  way;  what  person  was  present  at  the  death;  from  whence  the  de- 
ceased came,  who  he  was,  and  who  are  his  parents,  relations,  and  neighbors ; 
who  were  the  finders  of  his  body;  whether  he  died  in  the  same  place  the 
body  was  found  or  elsewhere;  and  if  elsewhere,  who  moved  the  body;  and 
also  of  all  the  circumstances  relating  to  said  death ;  if  the  deceased  died  in 
prison,  whether  he  died  by  hard  usage  there,  and,  if  so,  by  whom;  and  if 
the  deceased  put  an  end  to  his  life,  to  inquire  of  the  manner,  means  used,  or 
instrument  employed,  and  of  the  circumstances  concerning  it;  and  the  jury 
shall  have  full  and  unrestricted  power  to  inquire  and  pass  upon  all  the 
matters  and  things  thus  given  them  in  charge,  and  they  shall  have  this 
power  even  if  the  whole  or  a  part  of  the  charge  be  omitted. 

Cobb,  538. 

Cited.     129/248,  249   (58  S.   E.  822).  lowed    to    verdict   of    coroner's    jury. 

Melius   inquirendem,    writ    of,    not   al-       101/570  (28  S.  £.  981). 

§  1345.  (§  1263.)  Witnesses,  how  summoned  and  sworn.  The  cor- 
oner shall  issue  subpoenas  to,  or  otherwise  compel  the  attendance  of,  wit- 
nesses, and  he  shall  administer  to  such  witnesses  the  following  oath,  to  wit : 
"The  evidence  that  you  shall  give  this  inquest  on  behalf  of  the  State,  touch- 
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When  held;   proceedings. 

ing  the  death  of  C.  D.  (or  a  person  unknown,  as  the  case  may  be),  shall  be 
the  truth,  the  whole  truth,  and  nothing  but  the  truth.    So  help  you  God." 

Cobb,  539,  540. 

§  1346.  (§  1264.)  Witnesses  to  be  recognized,  and  warrant  to  issue. 

If  the  inquest  discloses  facts  which  lead  or  may  lead  to  the  prosecution  of 
any  person  for  the  homicide  of  the  person  upon  whose  body  the  inquest  is 
held,  the  coroner  shall  require  all  witnesses,  who  testify  to  facts  material 
to  the  issues  involved  in  such  prosecution,  to  enter  into  a  recognizance  to 
appear  and  give  evidence  in  the  superior  court  of  the  county  in  which  the 
inquest  is  taken,  against  the  defendant  in  such  prosecution;  and  shall  also 
issue  a  warrant  for  the  arrest  of  the  person  suspected  of  the  homicide,  re- 
turnable as  other  warrants. 
Cobb,  539. 

Cited.     129/248,  250   (58  S.   E.  822). 

§  1347.  (§  1265.)  Inquisition  to  be  returned  to  superior  court.    The 

coroner  shall  commit  to  writing  the  substance  of  the  testimony  delivered 
before  the  inquest,  and  shall  return  all  the  papers  and  proceedings  touching 
the  inquisition  to  the  superior  court  of  the  county  in  which  it  is  taken,  held 
next  after  such  inquest. 
Cobb,  539. 

Lost  or  destroyed,   where   original  pa-  60/257   (3);  64/374  (5). 
pers  are,  copy  may  be  introduced  on  Statement   of  accused   at   coroner's   in- 
trial  in  superior  court.  130/791  (3)  (61  quest  may  be  proved  by  witness  who 
S.  E.  849).  professes  to  remember  its  substance. 

Minutes,  when  duly  proved,  are  ad  mis-  124/343  (1)   (52  S.  E.  431). 
sible  as  evidence  on  trial  of  prisoner. 

§  1348.  (§  1266.)  May  analyze  stomach,  etc.,  for  poison.  If  the  ver- 
dict of  the  jury  suggest  that  the  death  was  caused  by  poison,  the  coroner 
shall  have  power  to  cause  an  accurate  examination  of  the  viscera  and  the 
contents  of  the  stomach  and  intestines  by  skillful  chemists;  and  the  reason- 
able expenses  of  such  examination  shall  be  paid  out  of  the  county  treasury. 
In  any  case,  if  the  coroner  and  the  majority  of  the  jury  shall  believe  that  the 
ends  of  justice  can  only  be  attained  by  a  thorough  post-mortem  examination, 
the  coroner  may  employ  a  competent  and  impartial  physician  to  make  such 
examination ;  and  the  physician  so  employed  shall  be  paid  out  of  the  county 
treasury  such  sum,  not  exceeding  twenty  dollars,  as  may  be  agreed  to  by 
the  coroner  and  jury. 

Cobb,   540.     Acts   1880-1,  p.   59. 

Physician,     coroner    has     authority    to       where  verdict  suggests  death  by  poi- 
summon,    at    county's    expense,     only        son.     57/347. 

§  1349.  (§  1267.)  Physician  to  be  appointed  upon  recommendation 
of  grand  jury.    In  counties  having  a  population  of  forty  thousand  or  more, 
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Arrest  within  this   State,  and   proceedings. 

where  there  is  no  other  medical  officer  appointed  for  the  purpose,  upon  the 
recommendation  of  the  grand  jury  the  officer  charged  with  the  management 
of  county  affairs  may  appoint  for  one  year,  at  a  compensation  to  be  fixed 
by  such  officer,  a  physician  to  the  coroner,  whose  duty  it  shall  be  to  perform 
all  the  post-mortem  examinations  and  autopsies  required  by  the  preceding 
section,  accompanying  the  coroner  at  all  inquests,  and  testifying  as  to  the 
cause  of  death.  Said  physician  shall  prepare  a  careful  written  opinion  as 
to  the  cause  of  death  in  each  case,  and  file  it  with  the  coroner  as  a  part  of 
the  testimony  of  the  inquest,  and  he  shall  investigate  the  cause  of  death  of 
all  persons  dying  in  the  county  without  the  attendance  of  a  physician,*  and 
report  the  same  to  the  coroner.  He  shall  furnish  a  burial  certificate  when- 
ever directed  to  do  so  by  the  coroner,  whether  an  inquest  be  held  or  not. 
He  shall  also  make  to  the  county  authorities  a  monthly  report,  giving  the 
number  of  inquests  held  and  the  result  of  each  inquest,  the  number  of  cases 
investigated  of  persons  dying  without  the  attendance  of  a  physician,  and 
the  cause  of  such  deaths. 
Acts  .1893,  p.  ill. 

§  1350.  (§  1268.)  When  justice  may  act  as  coroner.  When  there  is 
no  coroner  in  a  county,  or  he  is  absent  from  the  county  when  needed,  or 
will  not  or  can  not  take  an  inquest,  any  justice  of  the  peace  of  the  county 
may  act  as  coroner. 

§  1351.  (§  1269.)  Body  may  be  removed.  When  the  deceased  body 
lies  in  a  place  inconvenient  for  holding  an  inquest,  the  coroner,  or  any  other 
person  under  his  direction,  shall  be  allowed  to  remove  the  body  to  a  suitable 
spot. 

Cobb,  540.    Acts  1862-3,  p.  166. 


Fugitives  from  Justice. 


ARTICLE  1. 
Arrest  within  this  State,  and  Proceedings. 

§  1352.  (§  1270.)  Fugitives  from  foreign  countries.  Whenever  there 
is  found,  within  this  State,  a  fugitive  from  justice  from  a  foreign  State, 
and  by  the  treaty  stipulations  of  the  United  States  such  person  is  to  be 
surrendered  up  to  the  authorities  of  such  foreign  State  upon  requisition  from 
the  proper  officers,  the  Governor,  by  his  warrant,  shall  cause  him  to  be 
arrested  and  delivered  over  to  such  officer. 
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Arrest  within  this   State,  and  proceedings. 

§  1353.  (§  1271.)  Fugitives  from  other  States.  It  is  the  duty  of  the 
Governor,  under  his  warrant,  to  cause  to  be  arrested,  and  delivered  up  to 
the  proper  officers  of  any  other  State  of  the  United  States,  any  fugitive  from 
justice  from  said  State,  upon  demand  made  of  him  by  the  Executive  of  such 
other  State  in  the  manner  prescribed  by  the  laws  and  Constitution  of  the 
United  States.  And  if  such  fugitive  shall  have  assumed  another  name  in 
this  State,  and  the  Governor  is  satisfied,  by  evidence  under  oath  filed  in 
his  office,  of  the  identity  of  such  person  with  the  fugitive  demanded,  he 
shall  state  the  fact  in  his  warrant  for  the  arrest. 

Habeas  corpus  proceedings,  guilt  or  in-  Record,  Governor  has  no  right  to  make 

nocence   not   inquired   into   by   courts  addition  to;  he  must  be  governed  by 

of  asylum   State  in.     128/264   (3)    (57  the  record  which  is  sent  to  him  from 

S.  E.  484).  the  other  State.     13/97   (7). 

Presumption  is  that  executive   warrant  Transport   prisoner,   agent   must,   with- 

regular  on  face  was  issued  regularly.  out  unreasonable  delay.     42/358. 
128/264   (2)    (57  S.   E.  484). 

§  1354.  (§  1272.)  When  he  shall  suspend  the  delivery  of  fugitives. 

If  any  person  demanded  as  a  fugitive  from  justice  is,  at  the  time  of  such 
demand,  under  prosecution  for  an  offense  against  the  laws  of  this  State, 
the  Governor  shall  suspend  his  delivery  until  the  issue  is  determined  as  to 
his  guilt,  and,  if  condemned,  until  he  shall  have  suffered  the  penalty  of  the 
law  imposed. 

§  1355.  (§  1273.)  How  fugitives  not  demanded  shall  be  disposed  of. 

When  a  person,  charged  with  the  commission  of  an  offense  in  some  other 
State,  shall  flee  into  this  State,  and  is  pursued  and  caught,  or  some  person 
in  this  State,  finding,  shall  arrest  him,  it  is  the  duty  of  the  Governor,  on 
oath  filed  in  his  office  of  the  commissipn  of  the  offense,  and  the  identity 
and  locality  of  the  party,  to  issue  his  warrant  for  his  arrest,  as  in  other 
cases,  and  command  his  lodgment  in  any  jail  in  the  State  for  as  long  as 
twenty  days,  and  if,  at  their  expiration,  there  is  no  formal  demand  made 
by  the  Governor  of  the  State  where  the  offense  is  alleged  to  be  committed, 
he  shall  be  discharged  from  custody;  but  upon  affidavit  made  before  any 
proper  officer  of  the  commission  of  the  offense,  and  of  such  intended  appli- 
cation, the  accused  shall  be  held  under  it  five  days. 

Warrant   must   be   obtained   in   reasonable  time.    63/514. 

§  1356.  (§  1274.)  Officers  must  execute  warrants  for  the  arrest  of 
fugitives.  When  the  Governor  or  other  officer  issuer  such,  or  any  other 
warrant  of  arrest,  it  is  the  duty  of  the  sheriffs,  their  deputies,  coroners,  and 
constables  to  execute  it  when  placed  in  their  hands. 

Cited.     128/264  (57  S.  E.  484). 
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Rules  for  granting  a  requisition  by  the  Governor. 

ARTICLE  2. 
Rules  for  Granting  a  Requisition  by  the  Governor. 

§  1357.  (§  1275.)  Regulations  for  obtaining  requisitions.  In  addi- 
tion to  any  rules  that  are  now  or  may  hereafter  be  adopted  by  the  Governor, 
the  following  rules  shall  be  observed  as  a  condition  precedent  to  obtain  a 
requisition  by  him  for  the  extradition  of  any  fugitive  from  the  justice  of 
this  State : 

Acts   1884-5,  p.   141. 

1.  The  application  for  a  requisition  as  aforesaid  must  f3e  made  to  the 
Governor  of  this  State  by  a  solicitor-general,  or  a  solicitor  of  a  county  court, 
judge  of  a  city  or  county  court,  or  the  mayor  of  any  city  or  town  of  this 
State,  and  must  show  the  full  name  of  the  fugitive  for  whom  extradition  is 
asked,  the  crime  charged,  the  State  or  Territory  to  which  he  has  fled,  the 
full  name  of  the  person  suggested  to  act  as  agent  of  this  State  to  receive 
and  convey  said  fugitive  to  this  State,  said  agent  in  no  case  to  be  the  prose- 
cutor; but  the  Governor  may,  in  his  discretion,  appoint  some  other  suitable 
person  as  agent  of  this  State  to  receive  and  convey  the  prisoner.  The  appli- 
cation must  also  show  that  the  ends  of  public  justice  require  that  the  fugitive 
be  brought  back  to  this  State  for  trial,  and  that  the  requisition  is  not  wanted 
for  the  purpose  of  enforcing  the  collection  of  a  debt,  or  for  any  private  pur- 
pose whatever,  but  solely  for  the  purpose  of  a  criminal  prosecution  as  pro- 
vided by  law.  * 

2.  The  application  must  be  accompanied  by  the  affidavit  of  the  prosecutor, 
if  any,  stating  that  the  requisition  is  wanted  for  the  sole  purpose  of  punish- 
ing the  accused,  and  not  in  any  way  to  collect  a  debt  or  money,  or  to  enforce 
the  payment  thereof. 

3.  If  the  fugitive  has  been  indicted,  two  certified  copies  of  the  indictment 
or  presentment  must  be  forwarded  to  the  Governor  with  the  application. 

4.  If  no  indictment  has  been  preferred  and  an  affidavit  is  the  basis  of  the 
requisition,  it  must  describe  the  crime  committed,  with  all  the  particu- 
larity required  in  an  indictment,  and  two  certified  copies  of  the  affidavit  must 
accompany  the  petition  for  the  requisition. 

§  1358.  (§  1276.)  Duty  of  Governor.  When  application  is  made  as 
herein  provided,  and  in  accordance  with  such  other  rules  as  are  now  or  may 
hereafter  be  adopted  by  the  Governor,  he  shall  then  make  his  requisition  for 
the  extradition  of  such  fugitive  according  to  the  provisions  of  the  laws  of  tl>e 
United  States. 

Acts  1884-5,  p.   141. 

§  1359.  (§  1277.)  Fees  of  officers.  The  solicitor  making  the  applica- 
tion shall  be  entitled  to  a  fee  of  five  dollars  for  each  application  on  which  a 
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requisition  issues,  to  be  paid  as  other  fees  in  said  cases,  and  to  be  included  in 
the  bill  of  costs  in  the  court  in  which  the  trial  may  occur. 

Acts  1884-5,  p.  142. 


ARTICLE  2  (a). 

Expenses  for  Bringing  Back  Fugitives  from  Beyond  Limits  of  State. 

§  1359  (a).  Expense  authorized  by  ordinary.  [Before  any  expenses 
shall  be  incurred  by  any  officer  or  duly  authorized  agent  of  the  State  for 
bringing  back  to  the  county  where  the  crime  was  committed  any  fugitive 
from  the  justice  of  this  State,  who  may  be  beyond  the  limits  of  the  State,  so 
as  to  become  a  charge  upon  any  county  where  the  crime  was  committed,  the 
insuring*  of  any  such  expense  and  the  amount  thereof  shall  be  first  au- 
thorized by  the  ordinary,  commissioners  or  other  officers  in  charge  of  the  fis- 
cal affairs  of  the  county.] 

Acts  1914,  p.  123. 

§  1359  (b.)  Additional  expense.  [In  addition  to  such  expenses,  if  so 
authorized,  there  shall  then,  in  that  event,  be  payable  out  of  the  county 
treasurer  *  the  sum  of  not  to  exceed  $2.00  per  day  for  each  officer,  or  agent, 
necessary  in  the  opinion  of  such  officers,  to  bring  back  such  fugitives,  while 
necessarily  engaged  in  such  service.] 

Acts  1914,  p.  123. 

§  1359  (c).  How  far  applicable.  [This  Article  shall  not  apply  to  fugi- 
tives who  may  be  captured  within  the  State,  but  laws  now  applicable  to  such 
fugitives  shall  remain  in  full  force  and  effect.] 

Acts  1914,  p.  123. 


♦This  word  is  printed  here  as  it  is  written  in  the  enrolled  Act 
6  Ga  Code— 55 
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CHAPTER  1. 
Volunteer  Forces. 


ARTICLE  1. 
Staff  and  Organization. 


SECTION  1. 
Staff  Officers. 


§  1360.  Commander-in-chief.  The  Governor  of  the  State,  by  virtue  of 
his  office,  shall  be  the  commander-in-chief  of  the  militia  of  the  State,  except 
of  such  portions  as  may  at  times  be  in  the  service  of  the  United  States. 

Acts    1905,   p.    133.     190T,  p.   102. 

§  1361.  Governor's  staff.  The  military  staff  of  the  Governor  shall 
consist  of  one  adjutant-general  [  ]  (a)  who  shall  [  ]  (a)  have  the 

rank  of  brigadier-general,  one  aide-de-camp  who  shall  have  the  rank  of  colonel, 
and  twenty-nine  aides-de-camp  who  shall  have  the  rank  of  lieutenant-colonel, 
to  be  appointed  or  detailed  by  the  Governor ;  and  no  person  shall  be  eligible  to 
such  appointment  or  detail  unless  he  shall  have  served  in  the  Confederate 
army,  or  not  less  than  five  years  in  the  United  States  army,  or  unless  he  shall 
be  a  retired  officer  or  veteran  member  of  the  National  Guard  of  Georgia,  or 
an  active  member  thereof  who  has  served  not  less  than  five  years ;  and  such 
assistants  to  the  adjutant-general  [  ]  (a)  as  in  the  discretion  of  the  Gov- 

ernor may  be  necessary ;  all  of  which  officers,  except  aides-de-camp,  shall  be 
appointed  or  detailed  by  the  Governor  from  the  officers  of  the  National 
Guard  of  Georgia;  and  when  serving  by  detail,  they  shall  have  all  the  rights 
and  privileges  of  the  increased  rank,  but  shall  not  forfeit  their  regular  com- 
mission in  the  National  Guard;  all  such  officers  being  subject  to  the  exami- 
nation now  provided  by  law,  and  such  officers  to  hold  office  during  the  pleas- 
ure of  the  Governor,  but  their  commissions  shall  expire  with  the  term  of  of- 
fice of  the  Governor  appointing  them. 

(a)  Acts  1914,  p.  139. 
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§  1362.  Adjutant-general.  The  adjutant-general  shall  be  at  the  head  of 
the  military  department  of  the  State  and  subordinate  only  to  the  Governor 
in  matters  pertaining  to  said  department.  He  shall  give  his  whole  time  and 
attention  to  the  office,  and  shall  receive  a  salary  of  three  thousand  dollars  per 
annum,  to  be  paid  out  of  the  military  fund.  He  shall  perform  such  duties 
as  pertain  to  the  office  of  adjutant-general  as  from  time  to  time  may  be  pro- 
vided by  the  laws,  rules,  and  regulations  for  the  government  of  the  United 
States  army,  and  such  duties  as  may  be  designated  by  the  Governor.  He 
shall  have  such  commissioned  assistants  and  such  necessary  clerks  and  em- 
ployees as  in  the  discretion  of  the  Governor  may  be  required  from  time  to 
time,  and  they  shall  perform  such  duties  as  may  be  required  of  them  by  the 
adjutant-general.  He  shall  keep  on  file  in  his  office  all  reports  made  to  him ; 
make  an  annual  report  to  the  Governor  of  the  condition  of  the  militia,  with 
an  itemized  account  of  all  moneys  and  supplies  received  from  all  sources,  and 
of  the  disbursements  and  issues,  and  furnish  each  officer  of  the  National 
Guard  a  copy  thereof.  He  shall  also  embody  therein  the  annual  reports  of 
all  officers  made  to  him,  and  all  general  orders  and  circulars  issued  from  his 
office,  which  reports  shall  be  published  in  pamphlet  form  for  general  distri- 
bution; and  the  Governor  shall  lay  before  the  General  Assembly  such  por- 
tions of  this  report  as  he  deems  proper.  He  shall  obey  all  orders  relative  to 
carrying  into  execution  and  perfecting  the  military  establishment  under  the 
laws  of  the  State  and  of  the  United  States,  and  furnish  blank  forms  of  the 
different  returns  and  rolls  as  may  be  required.  The  Governor  may,  in  his 
discretion,  require  the  adjutant-general  to  give  bond  to  the  State,  in  such  an 
amount  as  may  be  fixed  by  regulation,  with  two  personal  or  one  corporate 
surety,  to  be  approved  by  the  Governor,  conditioned  faithfully  to  discharge 
the  duties  of  his  office. 

§  U19  (a). 

§  1362  (a).  Enclosures  to  annual  report  of  adjutant-general.  [The 
enclosures  to  the  annual  report  of  the  adjutant-general  shall  be  such  as  may 
be  from  time  to  time  prescribed  by  the  Governor.] 

Acts   1912,  pp.   145,   147. 

§  1362  (b).  Military  records  in  adjutant-general's  office.  [The  ad- 
jutant-general's office  shall  be  the  depository  of  all  military  records  and  all 
such  records  now  in  the  custody  of  other  departments  shall  be  transferred 
to  the  adjutant-general  for  preservation,  and  he  shall  have  them  indexed  and 
made  available  for  ready  reference;  and  upon  the  disbandment  of  any  organi- 
zation of  the  National  Guard  all  records  will  be  returned  to  the  adjutant- 
general  for  preservation.] 

Acts   1912,  pp.   145,   147. 

§  1363.  Care  of  arms  and  equipment,  etc.  [The  adjutant-general 
shall  attend  to  the  care,  preservation,  safekeeping,  and  repairing  of  the  arms, 


Digitized  by 


Google 


§§  1363  (a)-1367  PUBLIC  DEFENSE.  868 

Staff  officers. 

ordnance,  accoutrements  and  equipment,  and  all  other  military  property  be- 
longing to  this  State  or  issued  to  the  State  by  the  government  of  the  United 
States,  and  shall  be  responsible  therefor.  He  shall  perform  such  duties  as 
pertain  to  the  office  of  quartermaster-general  as  from  time  to  time  may  be 
provided  by  the  laws,  rules,  and  regulations  made  for  the  government  of  the 
United  States  army,  and  as  may  be  prescribed  by  the  Governor.] 

Acts    1914,    pp.    139,    141. 

This   section,    as    it   appeared    in    the  eral  should  be  performed  by  the  ad- 
Code  of  1910,  was  repealed  by  the  jutant-general.     The     section      has 
Act  of  1914,  which  also  enacted  that  been   changed   to   conform   to   that 
the    duties    which    the    section    im-  Act 
posed  upon   the   quartermaster-gen- 

§  1363  (a).  Aide-de-camp.  [The  Governor  may  appoint  and  commis- 
sion his  private  secretary  as  aide-de-camp  without  regard  to  previous  mili- 
tary service.] 

Acts  1912,  pp.  145,  146. 

§  1364.  Officers  shall  be  organized  into  departments.  The  officers 
enumerated  above,  except  the  aides-de-camp,  shall  be  organized  into  an  Ad- 
jutant-General's Department,  an  Inspector-General's  Department,  a  Judge 
Advocate-General's  Department,  [  ]   (a),  a  Subsistence  Department,  a 

Medical  Department,  and  an  Ordnance  Department,  and  shall,  with  such  en- 
listed men  as  the  Governor  may  authorize,  compose  such  departments.  The 
senior  officer  of  each  such  department  shall  be  the  chief  thereof,  and  the 
assistant  in  each  such  department  shall  be  appointed  by  the  Governor  on  the 
recommendation  of  its  chief. 

Acts  1905,  p.  133.     (a)  Acts  1914,  p.  139. 

§  1365.  Duties  of  chiefs  of  staff  departments.  The  duties  of  the 
chiefs  of  the  several  staff  departments,  and  their  assistants,  shall  be  correla- 
tive with  those  discharged  by  like  officers  of  the  United  States  army,  as  far 
as  may  be  applicable,  in  the  discretion  of  the  Governor,  and  they  shall  per- 
form such  other  duties  as  may  be  required  of  them  by  the  Governor  or  the 
head  of  their  department. 

§  1366.  Officers  of  the  United  States,  assignment.  Any  officer  of 
the  United  States  army,  navy,  or  marine  corps,  who  may  be  detailed  for  duty 
with  the  militia  of  this  State,  may  be  assigned  by  the  Governor  to  act  in  such 
capacity  with  the  militia  as  may  be  to  the  best  interests  of  the  State,  without 
regard  to  the  rank  of  the  officer  so  assigned. 

§  1367.  Organization  of  staff  departments.     The  organization  of  the 
staff  departments  of  the  National  Guard  of  Georgia  shall  be  as  follows : 
The  adjutant-general's  department  shall  consist  of  the  commissioned  of- 
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ficers  of  proper  grades  necessary  to  perform  the  duties  of  the  adjutant-gen- 
eral on  the  staff  of  the  brigades  and  of  the  division. 

The  medical  department,  shall  consist  of  the  officers  of  the  proper  grades 
necessary  to  perform  the  duties  of  surgeons  on  the  staff  of  brigades  and  of 
the  division ;  of  the  surgeons  and  assistant  surgeons  filling  those  positions  in 
the  regiments;  of  the  additional  medical  officers  necessary  to  be  assigned  to 
separate  battalions,  squadrons,"  companies,  troops,  and  batteries,  and  of  the 
medical  officers  necessary  for  the  organization  of  such  ambulance  companies 
and  field  hospitals  as  may  be  deemed  necessary,  and  of  the  hospital  corps. 

The  inspector-general's  department,  the  judge-advocate  general's  depart- 
ment, [  ]  (a),  the  subsistence  department,  the  pay  department,  the  corps 
of  engineers,  the  ordnance  department,  and  the  signal  corps  shall  each  consist 
of  the  officers  of  the  proper  grades  necessary  to  perform  the  indicated  staff 
and  other  duties  prescribed. 

The  Governor  shall  have  the  power  to  prescribe  by  order  the  number  and 
grade  of  officers  in  all  staff  departments,  and  to  assign  them  such  duties  as 
he  may  prescribe;  but  in  all  organizations  of  the  line  and  staff,  the  various 
grades  must  conform  to  those  of  the  regular  army  of  the  United  States. 

Acts  1907,  p.  102.     (a)  Acts  1914,  p.  139. 

§  1368.  Governor's  authority.  The  Governor,  besides  the  authority 
conferred  by  the  laws  of  force,  is  authorized  to  make  such  regulations  as 
may  be  necessary  for  the  carrying  out  of  this  Title,  and  as  may  be  necessary 
to  conform  in  detail  to  all  the  requirements  of  the  war  department  of  the 
United  States,  made  in  pursuance  of  the  Act  of  Congress  entitled  "An  Act 
to  promote  the  efficiency,  of  the  militia,  and  for  other  purposes,"  approved 
January  21,  1903. 

§  1369.  Military  aides.  The  aides-de-camp  shall  perform  such  duties 
pertaining  to  their  office  as  may  be  required  of  them  by  the  Governor. 

Acts   1905,  p.   133. 

§  1369  (a).  Terms  of  officers  appointed  in  staff  department.  [Of- 
ficers appointed  in  the  several  staff  departments  for  duty  with  the  brigade 
staff  shall  hold  office  on  the  same  terms  as  staff  officers  of  regiments  and 
battalions.] 

Acts  1912,  pp.  145,  148. 


SECTION  2. 

Militia  and  Organization. 

§  1370.  Militia — who  compose  it.  The  militia  of  this  State  shall  con- 
sist of  every  able-bodied  male  citizen  of  the  State,  every  able-bodied  male 
of  foreign  birth  who  has  declared  his  intention  of  becoming  a  citizen,  and 
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every  able-bodied  male  transient  person,  having  a  place  of  business  and 
doing  business  in  this  State,  but  having  no  residence  or  home  therein,  who 
is  more  than  18  or  less  than  45  years  of  age,  and  not  expressly  exempt  by  law. 
Acts  1905,  p.  133. 

§  1371.  Exemptions  from  militia  duty.  The  following  exemptions 
from  militia  duty  will  be  recognized:  1.  All  persons  exempted  by  the  laws 
of  the  United  States.  2.  The  chief  officers  of  the  several  executive  depart- 
ments of  the  State ;  judges  of  the  Supreme,  superior,  city,  and  county  courts, 
justices  of  the  peace,  sheriffs,  deputies,  and  jailers,  clerks  of  courts,  and 
ordinaries,  members  of  the  General  Assembly  during  the  term  for  which  they 
shall  be  elected,  and  officers  of  the  General  Assembly  during  the  session  and 
for  seven  days  before  and  after  the  same.  3.  All  persons  employed  on  rail- 
road trains,  and  repairers  of  railroads,  operators  and  messengers  of  tele- 
graph companies,  ferrymen,  bridge  keepers,  toll-gate  keepers,  public  millers, 
ministers  and  preachers  of  the  gospel,  licensed  physicians  and  druggists  in 
active  practice,  professors  and  tutors  in  colleges  and  schools,  regular  mem- 
bers of  any  fire  or  police  department  (but  no  member  of  the  militia  shall 
be  relieved  because  of  his  joining  such  fire  or  police  department),  every 
person  employed  by  the  year  or  season  on  board  any  vessel  or  in  the  merchant 
service  or  coasting  trade,  and  all  pilots  and  stevedores.  4.  Idiots,  lunatics, 
paupers,  vagabonds,  confirmed  drunkards,  persons  addicted  to  the  use  of 
narcotic  drugs,  and  persons  convicted  of  infamous  crimes.  All  such  exempted 
persons,  except  those  enumerated  in  paragraphs  one  and  four,' shall  be  avail- 
able for  military  or  naval  duty  in  case  of  war,  insurrection,  invasion,  or 
imminent  danger  thereof. 

§  1372.  Enrollment.  Whenever  the  Governor  shall  deem  it  necessary, 
he  may  order  an  enrollment,  to  be  made  by  officers  designated  by  him,  of  all 
persons  liable  to  service  in  the  militia.  Such  enrollment  shall  state  the  name, 
residence,  age,  and  occupation  of  the  persons  enrolled,  and  their  previous 
or  existing  military  or  naval  service.  An  original  and  three  copies  shall  be 
made ;  one  of  which  shall  be  retained  by  the  enrolling  officer,  one  filed  in  the 
office  of  the  town  or  city  clerk  in  which  the  enrolled  persons  reside,  one  in 
the  office  of  the  clerk  of  the  county  in  which  the  enrollment  is  made,  and 
the  original  in  the  office  of  the  adjutant-general.  If  the  Governor  so  direct 
such  enrollment  shall  show  separately  all  the  seafaring  men  of  whatever  call- 
ing or  occupation,  men  engaged  in  the  navigation  of  the  rivers,  lakes,  and 
other  waters  of  the  State,  or  in  the  construction  and  management  of  ships 
and  crafts,  together  with  shipowners  and  their  employees,  yacht  owners,  mem- 
bers of  yacht  clubs,  and  all  other  associations  for  aquatic  purposes. 

§  1373.  Notice  of  enrollment  and  claims  of  exemption.  The  officer 
making  the  enrollment  shall,  at  the  time  of  making  the  same,  serve  a  notice 
of  such  enrollment  upon  each  person  enrolled,  by  delivering  such  notice 
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to  him  or  leaving  it  with  some  person  of  suitable  age  and  discretion  at  his 
place  of  residence.  All  persons  claiming  exemption  must,  within  fifteen  days 
after  receiving  such  notice,  file  a  written  statement  of  such  exemption,  veri- 
fied by  affidavit,  in  the  office  of  the  county  clerk.  Such  clerk  shall  thereupon, 
if  such  person  be  exempted  according  to  law,  mark  the  word  "exempt"  oppo- 
site his  name ;  and  the  remainder  of  all  thus  enrolled,  and  not  thus  found  to 
be  exempt,  shall  constitute  the  militia  of  the  State,  and  such  clerk  shall 
transmit  a  copy  of  such  corrected  roll  to  the  adjutant-general.  The  command- 
ing officer  of  each  organization  in  the  National  Guard  and  naval  militia,  and 
the  heads  of  the  fire  and  police  departments  in  each  city  or  town,  shall,  when- 
ever an  enrollment  is  ordered,  each  file  in  the  office  of  such  county  clerk  a 
certified  list  of  the  names  of  all  persons  in  his  command  or  department. 

§  1374.  Assessment  rolls  and  poll  lists.  The  assessors  in  each  city, 
village,  town,  or  ward  in  this  State  shall  allow  persons  appointed  to  make 
such  enrollment,  at  all  proper  times,  to  examine  their  assessment-rolls,  and 
take  copies  thereof,  and  the  clerks  of  all  counties,  towns,  and  cities  shall  in 
like  manner,  at  all  proper  times,  allow  such  persons  to  examine  and  copy  the 
poll-lists  on  file  in  their  offices.  All  persons  shall,  upon  application  of  any 
person  making  such  enrollment,  gives  the  names  of,  and  all  other  proper  in- 
formation concerning,  any  person  within  their  knowledge  liable  to  be  en- 
rolled, under  penalty  of  $10  for  every  concealment  or  false  information,  or 
refusal  to  give  the  information  requested,  to  be  recovered  in  the  name  of  the 
people  in  any  court,  with  costs.  The  officer  making  the  enrollment  shall, 
within  ten  days,  report  to  the  adjutant-general  all  persons  who  shall  fail  or 
neglect  to  give  such  information. 

§  1375.  Two  classes — active  and  reserve.  The  militia  of  this  State 
shall  be  divided  into  two  classes :  The  active  and  the  reserve  militia.  The 
active  militia  shall  consist  of  the  organized  and  uniformed  military  forces 
of  the  State,  which  shall  be  known  as  the  National  Guard  of  Georgia,  and  of 
the  organized  and  uniformed  naval  forces  of  the  State,  which  shall  be  known 
as  the  Naval  Militia  of  Georgia ;  the  reserve  militia  shall  consist  of  all  those 
liable  to  serve  in  the  militia  but  not  serving  in  the  National  Guard  or  the 
,  Naval  Militia  of  the  State. 

§  1376.  Active  service.  The  Governor  shall  have  power,  in  case  of 
insurrection,  invasion,  tumult,  riot,  or  breach  of  the  peace,  or  imminent 
danger  thereof,  to  order  into  the  active  service  of  the  State  any  part  of  the 
militia  that  he  may  deem  proper.  When  the  militia  of  this  State,  or  a  part 
thereof,  is  called  forth  under  the  Constitution  and  laws  of  the  United  States, 
the  Governor  shall  order  out  for  service  the  active  militia,  or  such  part 
thereof  as  may  be  necessary;  and  if  the  number  available  be  insufficient,  he 
shall  order  out  such  part  of  the  reserve  militia  as  he  may  deem  proper. 
During  the  absence  of  organizations  of  the  militia  in  the  service  of  the 
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United  States,  their  State  designation  shall  not  be  given  to  new  organiza- 
tions. 

§  1377;  Definitions.  For  the  purposes  of  this  Title  the  word  "company" 
or  "companies"  shall  apply  to  and  include  bands,  signal,  engineer,  and  hos- 
pital companies,  and  companies  of  infantry,  heavy  artillery,  troops  of  cavalry, 
batteries  of  light  artillery,  and  naval  divisions,  except  where  otherwise 
specified,  and  the  term  "unassigned  battalion"  shall  apply  to  the  naval  bat- 
talion and  to  battalions  not  attached  to  regiments,  and  the  term  "unassigned 
company"  to  companies  not  attached  to  regiments  or  battalions.  The  word 
"officer"  shall  apply  to  a  commissioned  officer,  and  the  word  "soldier"  shall 
include  non-commissioned  officers  and  privates  of  the  naval  battalion  as  well 
as  of  the  land  forces. 

§  1378.  Calls  for  reserve  militia.  Whenever  it  shall  be  necessary  to 
call  out  any  portion  of  the  reserve  militia  for  active  duty,  the  Governor  shall 
direct  his  order  to  the  mayor  of  any  city  or  the  supervisor  of  any  town,  who, 
upon  the  receipt  of  the  same,  shall  forthwith  proceed  to  draft,  by  lot,  as 
many  of  the  reserve  militia  in  his  city  or  town,  or  accept  as  many  volunteers, 
as  are  required  by  the  Governor,  and  shall  forthwith  forward  to  the  Gov- 
ernor a  list  of  the  persons  so  drafted  or  accepted  as  volunteers :  Provided, 
that  the  Governor  may,  in  his  discretion,  issue  his  proclamation  for  and  re- 
ceive such  volunteers  direct,  as  may  be  needed. 

§  1379.  Deserters.  Every  member  of  the  militia  ordered  out,  or  who 
volunteers  or  is  drafted  under  the  provisions  of  this  Title,  who  does  not 
appear  at  the  time  and  place  designated  by  his  commanding  officer,  the 
mayor,  or  supervisor,  within  twenty-four  hours  from  such  time,  or  who 
does  not  produce  a  sworn  certificate  of  physical  disability,  from  a  physician 
in  good  standing,  to  so  appear,  shall  be  taken  to  be  a  deserter  and  dealt  with 
as  prescribed  in  the  Articles  of  War  of  United  States. 

§  1380.  Organization  of  reserve  militia.  The  portion  of  the  reserve 
militia  ordered  out  or  accepted  .into  the  service,  as  provided  in  this  Title, 
shall  be  immediately  mustered  into  the  service  of  the  State  for  the  period 
of  two  years  until  otherwise  ordered  by  the  Governor,  and  shall  be  organized 
into  troops,  batteries,  or  companies,  which  may  be  arranged  in  squadrons, 
or  battalions,  or  regiments,  or  assigned  to  organizations  of  the  National 
Guard  or  Naval  Militia  already  existing.  The  Governor  is  authorized  to 
appoint  the  officers  necessary  to  commence  or  complete  any  organization  thus 
created.  Such  new  organization  shall  be  equipped,  disciplined,  and  governed 
according  to  this  military  code  and  the  military  regulations  of  the  State. 


Digitized  by 


Google 


873  PUBLIC  DEFENSE.  §§  1381, 1382 

National  Guard  organizations. 

ARTICLE  2. 
National  Guard  Organizations. 

§  1381.  National  Guard.  The  National  Guard  of  the  State  shall  consist 
of  such  persons  as  may  be  commissioned  or  enlisted  therein  and  such  general 
officers  as  the  strength  thereof  may  warrant,  an  adjutant-general's  depart- 
ment, and  inspector-general's  department,  a  judge-advocate's  department, 
[  ]   (a),  a  subsistence  department,  a  medical  department,  a  hospital 

corps,  a  pay  department,  a  corps  of  engineers,  an  ordnance  department,  and  a 
signal  corps.  The  National  Guard  shall  be  organized  into  a  division,  brigades, 
regiments,  battalions,  squadrons,  troops,  batteries,  companies,  and  signal 
corps,  in  accordance  with  its  strength  as  legally  authorized  from  time  to 
time,  and  in  conformity  with  the  organization  which  is  now  or  may  here- 
after be  prescribed  for  the  regular  and  volunteer  armies  of  the  United  States : 
Provided,  however,  that  the  Governor  shall  have  the  power  to  alter,  divide, 
annex,  consolidate,  disband,  or  reorganize  the  same  and  create  new  organi- 
zations therein  whenever  in  his  judgment  the  efficiency  of  the  militia  forces 
will  be  thereby  increased.  And  provided  further,  that  he  shall  have  the 
power,  at  any  time,  to  change  the  organization  of  staff  departments,  regi- 
ments, battalions,  squadrons,  troops,  batteries,  companies,  and  signal  corps, 
so  as  to  conform  to  any  organization,  system  of  drill,  or  instruction  now 
or  hereafter  adopted  for  the  army  of  the  United  States,  and  for  that  pur- 
pose the  number  of  officers  and  enlisted  men  of  any  grade  in  staff  depart- 
ments, regiments,  battalions,  squadrons,  troops,  batteries,  companies,  and 
signal  corps  may  be  increased  or  decreased  to  the  extent  made  necessary  by 
any  such  change  or  organization  or  system. 

Acts  1907,  p.  102.     (a)  Acts  1914,  p.  139. 

§  1382.  Inspection  of  property  and  records.  It  shall  be  the  duty  of 
the  Governor  to  require  the  adjutant-general  to  inspect  or  cause  to  be  in- 
spected, at  least  once  in  each  calendar  year,  the  military  property  and  records 
of  each  organization,  the  State  camp-grounds,  all  rifle  ranges,  and,  in  the 
discretion  of  the  Governor,  all  military  schools  and  colleges  in  the  State, 
and  the  property  of  the  State  in  their  possession,  and  to  muster  and  inspect 
the  officers  and  enlisted  men  of  each  company  or  detachment  of  the  organ- 
ized militia,  and  of  larger  units  when  practicable,  and  to  attend  and  observe 
all  parades,  reviews,  and  encampments  of  companies  or  larger  organizations 
when  practicable.  The  Governor  shall  authorize  a  day  set  for  the  annual 
inspection  and  muster  of  each  company,  or  larger  unit  when  practicable ;  and 
attendance  thereat  shall  be  compulsory.  The  officers  and  enlisted  men 
ordered  out  for  annual  inspection  and  muster  shall  lay  aside  all  other  business 
and  be  and  appear  at  the  place  and  time  designated,  and  on  failure  to  do  so 
without  good  and  valid  excuse,  to  be  determined  by  the  regimental  or 
unassigned  battalion  commander  or  adjutant-general,  shall  pay  a  fine  of  $10, 
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in  default  of  wh&h  they  shall  be,  in  the  discretion  of  the  Governor,  con- 
fined in  any  jail  or  prison  for  ten  days. 

§  1383.  Officers,  how  commissioned  and  term  of  service.  All  of- 
ficers shall  be  commissioned  by  the  Governor  to  the  particular  office  to  which 
elected  or  appointed,  in  his  discretion,  for  the  period  of  their  good  behavior : 
Provided,  that  the  term  of  service  of  all  staff  officers  shall  expire  when  the 
officer  on  whose  recommendation  they  were  appointed  vacates  his  office 
through  death,  resignation,  or  removal  from  any  cause.  And  provided 
further,  that  each  and  every  such  officer  shall  continue  in  the  service  and 
perform  the  duties  pertaining  to  his  office  until  his  successor  shall  be  duly 
qualified,  unless  specially  relieved  by  the  Governor:  Provided,  that  all 
appointments  of  general  officers  of  the  line  shall  be  for  a  term  of  five  years, 
and  shall  be  made  upon  the  recommendation  of  the  field  officers  of  the  line 
of  the  National  Guard,  who  shall  express  their  preference  for  each  vacancy 
by  written  ballot,  at  such  time  and  under  such  rules  as  the  Governor  may 
prescribe. 

Acts  1905,  p.   133.     1907,  p.  102. 

§  1383  (a).  New  units  for  National  Guard.  [Upon  the  creation  of 
new  units  for  the  National  Guard  they  shall  be  organized  and  officered  as 
provided  in  section  1380.] 

Acts   1912,  pp.   145,   147. 


ARTICLE  3. 

Officers'  Bank  and  Eligibility. 

§  1384.  Officers,  eligibility.  No  man  shall  be  commissioned  an  officer 
of  the  National  Guard  or  of  the  Naval  Militia  of  this  State,  unless  he  is  a 
citizen  of  the  United  States,  of  the  age  of  eighteen  and  upward,  and  shall 
have  successfully  passed  the  examination  provided  hereinafter:  Provided, 
that  no  man  shall  be  so  commissioned  who  has  ever  been  dishonorably 
discharged  from  the  military  or  naval  service  of  this  or  any  other  State  or 
country,  unless  the  disability  herein  caused  by  such  dishonorable  discharge 
shall  have  been  removed  in  a  manner  satisfactory  to  the  Governor. 

Acts  1905,  p.   133. 

§  1385.  Bank  of  officers.  The  date  from  which  an  officer  on  the  active 
list  takes  rank  shall  be  the  date  of  election,  or  appointment,  unless  at  the 
time  of  such  election  or  appointment  the  officer  be  in  active  commission  in 
the  same  grade,  in  which  case  the  officer  shall  be  entitled  to  rank  from  the 
date  of  original  rank  in  such  grade,  chaplains  and  medical  officers  excepted. 
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§  1385  (a).  Bank  of  re -commissioned  chaplains  and  medical  offi- 
cers. [Chaplains  and  medical  officers  re-commissioned  to  their  same  offices 
shall  take  rank  from  the  date  of  their  original  commission.] 

Acts  1912,  p.  145. 

§  1386.  Election  of  officers.  Cofhpany  officers  shall  be  elected  by  the 
officers  and  enlisted  men  of  the  company.     [  ]    (a).     Elections  for  a 

commander  of  a  regiment  or  commander  of  an  unassigned  battalion  shall  be 
ordered  by  the  Governor;  elections  for  a  junior  officer  shall  be  ordered  by 
the  commander  of  a  regiment  or  unassigned  battalion;  elections  for  officers 
of  unassigned  companies  shall  be  ordered  by  the  Governor.  All  elections 
shall  be  conducted  and  returns  thereof  made,  and  all  contests  decided,  in 
such  manner  as  may  be  prescribed  by  regulations.  A  plurality  of  the  votes 
cast  shall  be  necessary  for  an  election  to  any  office  in  the  military  forces. 
Commissioned  staff  officers  of  regiments,  unassigned  battalions,  and  batteries 
of  light  artillery  shall  be  appointed  and  commissioned  by  the  Governor  upon 
recommendation  of  the  respective  commanders.  Commissioned  staff  officers 
of  battalions  of  a  regiment  shall  be  appointed  and  commissioned  by  the 
Governor  upon  the  recommendation  of  respective  battalion  commanders, 
approved  by  the  regimental  commander;  and  all  such  staff  officers  shall  be 
subject  to  examination  as  to  their  fitness  for  commission.  The  appointment 
of  medical  officers  and  chaplains  shall  conform  to  the  laws  and  regulations 
providing  for  the  appointment  of  other  staff  officers  of  a  regiment  or 
unassigned  battalion. 

(a)   Acts  1912,  pp.  145,  146. 

§  1386  (a).  Field  officers,  how  elected.  [The  field  officers  of  regi- 
ments and  battalions  shall  be  elected  by  the  commissioned  officers  thereof.] 

Acts  1912,  pp.   145,   146. 

§  1387.  Appeals,  from  elections.  Every  person  thinking  himself  ag- 
grieved by  the  proceeding  at  an  election  may  appeal  to  the  Governor,  by  filing 
at  the  time  of  the  election,  with  the  presiding  officer  thereat,  notice  of  such 
intended  appeal,  and  forwarding  a  full  statement  of  the  grounds  of  such 
appeal,  within  ten  days  of  the  date  on  which  the  election  took  place.  The 
Governor  may  direct,  upon  such  appeal,  an  officer  to  take  testimony  in  the 
case,  and  to  report  his  findings ;  and  such  officer  shall  have  the  power  to  take 
evidence,  administer  oaths,  issue"  subpoenas,  and  compel  witnesses  to  attend 
and  testify  and  produce  books  and  papers,  and  punish  their  failure  to  do  so, 
as  is  possessed  by  a  general  court-martial.  The  decisions  of  the  Governor 
as  to  the  result  of  any  election  shall  be  final. 

§  1388.  Examinations.  Every  person  elected  or  appointed  a  com- 
missioned officer  in  the  National  Guard  of  this  State  shall,  before  being  com- 
missioned, appear  before  an  examining  board,  who  shall  examine  such  person, 
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as  to  his  physical,  mental,  moral,  and  other  fitness  for  military  service: 
Provided,  that  officers  re-elected  or  re-appointed  their  own  immediate  suc- 
cessors shall  not  be  required  to  stand  examination.  The  Governor  may,  in 
his  discretion,  waive  the  examination  in  the  following  cases:  (a)  When  a 
field  officer  is  elected  or  appointed  to  higher  rank,  (b)  When  the  applicant 
for  commission  is  an  officer  in  active'eommission,  who  has  received  within 
one  year  a  commission  of  the  same  or  higher  grade  for  which  an  examination 
was  held,  (c)  When  a  person  is  appointed  an  aide-de-camp  or  military 
secretary  to  the  Governor  or  a  chaplain. 

§  1389.  Boards  of  examination.  Boards  of  examination  may  be  ap- 
pointed by  the  Governor,  and  shall  consist  of  not  less  than  two  competent 
officers,  and  shall  have  the  same  power  to  take  evidence,  administer  oaths, 
and  compel  witnesses  to  attend  and  testify  and  produce  books  and  papers, 
and  punish  their  failure  to  do  so,  as  is  possessed  by  a  general  court-martial. 
When  election  returns  or  notice  of  appointment  is  received,  the  person  elected 
or  appointed  shall  be  ordered  by  the  Governor  before  a  board  for  examina- 
tion as  provided  by  law  and  m  regulations. 

§  1390.  Oath  of  officers.  Every  person  commissioned  as  an  officer  in 
the  National  Guard  of  this  State,  before  he  shall  assume  such  rank  and 
enter  upon  the  duties  of  the  office  to  which  he  may  be  commissioned,  shall 
accept  such  commission,  and  shall  take  and  subscribe,  before  some  person 
authorized,  such  oath  and  declaration  as  may  be  prescribed  by  the  Gov- 
ernor. Any  officer  or  enlisted  man,  active  or  retired,  who  accepts  a  commis- 
sion, or  any  officer,  active  or  retired,  who  enlists  in  any  military  organiza- 
tion of  this  or  any  other  State  or  country,  shall  thereby  vacate  his  former 
commission  or  enlistment,  as  the  case  may  be.  In  case  of  neglect  or  refusal 
to  take,  subscribe,  and  file  such  oath  with  the  adjutant-general  within  ten 
days  from  the  date  of  issue  of  said  commission,  such  commission  may  be 
forthwith  canceled  by  the  Governor. 

§  1391.  Retired  officers.  Any  officer  of  the  National  Guard  of  this 
State  who  has  served  as  such  for  not  less  than  ten  years,  or  who  has  served 
in  the  ranks  and  in  commission  for  not  less  than  fifteen  years,  may,  upon 
application  approved  by  the  Governor,  be  honorably  retired  from  active  serv- 
ice with  the  highest  rank,  brevet  or  otherwise,  that  he  has  held  in  the  service 
of  this  State:  Provided,  that  any  officer  who  discharges  or  has  discharged 
the  duties  of  a  higher  grade  for  a  period  of  not  less  than  four  consecutive 
months,  under  special  assignment  from  the  Governor,  may,  when  retired, 
be  retired  with  the  rank  of  said  higher  grade,  and  such  officer  shall  have 
all  the  rights,  privileges,  immunities,  and  exemptions  now  or  hereafter  en- 
joyed by  the  active  militia  of  this  State,  and  shall  be  entitled  to  wear  upon  all 
proper  occasions  the  uniform  of  his  rank :  Provided,  that  the  time  of  service 
in  the  Confederate  States  Army  or  Navy,  or  in  the  United  States  Army  or 
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Navy  as  a  volunteer  of  this  State  subsequently  to  1870,  shall  be  counted 
double  in  computing  service,  and  that  the  service  herein  required  need  not 
be  continuous,  but  must  have  been  honest  and  faithful;  and  all  such  retired 
officers  shall,  with  their  consent,  be  available  for  active  duty  on  all  boards, 
courts-martial,  superintendents  of  elections,  and  they  shall  perform  such 
other  duties,  except  to  command  troops,  as  may  be  from  time  to  time  assigned 
them  by  the  Governor.  All  retired  officers  and  all  officers  hereafter  retired 
under  the  provisions  of  this  law  shall  be  commissioned,  without  examination, 
as  officers  of  the  National  Guard  of  Georgia  "Retired,"  or  of  the  Naval 
Militia  of  Georgia  "Retired,"  as  the  case  may  be,  and  officers  retired  from 
active  duty,  with  the  grade  actually  held  by  them  in  active  service  at  the 
date  of  retirement  shall  be  commissioned  to  rank  from  the  date  of  rank 
held  in  active  service,  and  officers  retired  with  a  higher  grade  than  that  ac- 
tually held  by  them  in  active  service  at  the  date  of  retirement  shall  rank  from 
the  date  of  their  retirement:  Provided,  that  officers  now  retired  shall  be 
commissioned  as  retired  officers  under  the  above-named  conditions,  and  shall 
take  and  subscribe  to  the  oath  of  office  before  the  first  day  of  March,  1906, 
and  any  such  officer  who  shall  fail  or  neglect  to  subscribe  the  said  oath  of 
office  within  the  time  specified  shall  be  deemed  to  have  forfeited  his  commis- 
sion, and  such  commission  shall  be  forthwith  canceled. 

§  1391  (a).  Retirement  at  age  of  sixty-four.  [All  officers  on  the  ac- 
tive list  shall  be  honorably  retired  from  the  military  service  upon  reaching  the 
age  of  sixty-four  years  and  their  names  placed  on  the  retired  roll  with  the 
highest  rank  held  by  them  in  the  National  Guard  of  this  State:  Provided, 
that  any  aide-de-camp  to  the  Governor  above  the  age  of  sixty-four  may  con- 
tue  to  serve  during  his  present  term  of  office.] 

Acts   1912,  pp.   145,   146. 

§  1391  (b).  Service,  how  counted.  [Any  officer  who  has  served  five 
years  in  the  organized  militia  of  this  State,  or  who  may  hereafter  serve  this 
period,  may  count  any  service  which  he  may  have  had  in  the  National  Guard 
of  other  States  or  in  the  United  States  army  towards  the  service  required  for 
retirement.] 

Acts  1912,  pp.  145,  148. 

§  1392.  Retiring  board.  Whenever  in  the  opinion  of  the  Governor  the 
interests  of  the  service  require,  he  is  hereby  authorized  to  appoint  a  board  of 
three  officers,  to  be  known  as  a  Retiring  Board,  to  pass  upon  the  fitness  of 
any  officer  for  continuance  in  commission.  Should  this  board,  after  giving 
such  officer  an  opportunity  to  be  heard,  find  that  he  for  any  cause  whatever 
should  not  be  continued  in  commission,  such  officer  may,  with  the  approval 
of  the  Governor,  be  wholly  retired  from  the  service  of  the  State,  and  his  com- 
mission canceled;  or  should  he  be  entitled  to  be  commissioned  as  a  retired 
officer,  and  the  retiring  board  so  recommend,  he  shall  be  withdrawn  from  ac- 
tive service,  and  commissioned  as  a  retired  officer. 
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§  1393.  Discharge  of  officers.  The  Governor  may  discharge  any  of- 
ficer of  the  aforesaid  military  forces  for  any  one  of  the  following  reasons,  to 
wit:  Upon  tender  of  resignation,  or  when  it  appears  to  the  Governor  that 
an  officer  is  unable  or  unfit  to  discharge  the  duties  of  his  office,  or  to  exercise 
proper  authority  over  his  inferior  officers  or  soldiers,  or  that  he  has  been 
convicted  of  an  infamous  crime,  or  when  he  has  removed  his  residence  from 
the  home  station  of  his  command  to  so  great  a  distance  that  it  is  inconvenient 
to  perform  the  duties  of  his  office,  or  when  he  has  been  absent  from  his  com- 
mand for  a  longer  period  than  thirty  days  without  leave  of  the  Governor,  or 
upon  the  disbandment  of  the  organization  to  which  he  belongs,  or  upon  the 
recommendation  of  the  retiring  board,  or  in  pursuance  of  a  sentence  of  a 
court-martial. 

§  1394.  Non-commissioned  staff  officers.  Commanding  officers  of  reg- 
iments and  of  battalions  and  squadrons  not  part  of  regiments  shall  appoint 
and  warrant  the  non-commissioned  staff  officers  of  their  respective  regiments, 
battalions,  and  squadrons,  and  they  shall  in  their  discretion  warrant  the  non- 
commissioned officers  of  the  troops,  batteries,  and  companies  of  their  respec- 
tive regiments,  battalions,  and  squadrons  from  the  members  thereof,  upon 
the  written  nomination  of  the  commanding  officers  of  the  troops,  batteries, 
and  companies  respectively  in  troops,  batteries,  and  companies  not  part  of  a 
regiment,  battalion,  or  squadron;  and  in  signal,  engineer,  and  hospital  com- 
panies the  non-commissioned  officers  shall  be  appointed  and  warranted  by  the 
commanding  officer  of  such  company  or  corps.  Non-commissioned  officers  of 
the  hospital  corps  shall  be  appointed  and  warranted  by  the  commanding  of- 
ficer of  the  regiment  or  unassigned  battalion  to  which  they  belong,  on  recom- 
mendation of  the  senior  medical  officer  as  in  the  case  of  other  non-commis- 
sioned staff  officers,  and  the  said  commanding  officer  shall  designate  in  orders 
the  privates,  first  class,  of  the  hospital  corps :  Provided,  that  no  one  shall  be 
appointed  a  non-commissioned  officer  of  the  hospital  corps  above  the  grade  of 
corporal,  except  he  be  a  practicing  physician  or  a  licensed  druggist  and  shall 
have  been  recommended  for  such  appointment  by  a  medical  officer  of  the  or- 
ganization under  orders  of  its  commanding  officer. 

§  1394  fa).  Non-commissioned  officers  in  hospital  corps.  [The 
qualifications  for  appointment  of  any  non-commissioned  officer  in  the  hospital 
corps  shall  be  such  as  may  be  provided  for  in  regulations  made  by  the  Gov- 
ernor.] 

Acts  1912,  pp.  145,  146. 
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ARTICLE  4. 

Enlistments. 

§  1395.  Who  may  be  enlisted.  Any  man  who  is  a  citizen  of  the  United 
States,  or  has  declared  his  intention  to  become  a  citizen,  if  more  than  eighteen 
and  less  than  forty-five  years  of  age,  able-bodied,  free  from  disease,  of  good 
character  and  temperate  habits,  and  who  can  read  and  write,  may  be  enlisted 
in  the  National  Guard  of  this  State.  All  enlistments  shall  be  for  a  term  of 
two  years,  unless  otherwise  ordered  by  the  Governor.  Persons  discharged 
for  the  good  of  the  service,  or  dishonorably  discharged  from  the  military  or 
naval  service  of  this  or  any  other  State  or  country,  shall  not  be  enlisted,  un- 
less such  disability  shall  be  removed  in  a  manner  satisfactory  to  the  Governor. 
No  minor  shall  be  enlisted  without  the  written  consent  of  his  parents  or 
guardian. 

Acts  1905,  p.  133. 

§  1395  (a).  Enlistment  in  times  of  war.  [In  times  of  war  require- 
ments regarding  qualifications  for  enlistment  shall  be  such  as  may  be  pro- 
vided for  in  regulations  by  the  Governor  or  the  United  States.] 

Acts  1912,  pp.  145,  147. 

§  1396.  Be -enlistments.  Any  man  who  has  served  honorably  a  pre- 
vious enlistment  in  the  military  of  this  State  may  be  re-enlisted  for  a  term  of 
two  years,  until  otherwise  ordered  by  the  Governor :  Provided,  that  no  man 
above  the  ag€  of  forty-five  years  shall  be  re-enlisted  unless  the  requirements 
of  the  preceding  section  have  been  complied  with. 

§  1397.  Enlistment  oath.  Every  person  who  enlists  or  re-enlists  shall 
sign  and  make  oath  to  an  enlistment  paper,  which  shall  contain  an  oath  of 
allegiance  to  the  State  and  to  the  United  States,  and  be  in  such  form  as  may 
be  prescribed  by  the  regulations  issued  by  the  Governor.  Such  oath  shall  be 
taken  and  subscribed  before  an  officer  of  the  National  Guard  of  the  State; 
and  any  person  making  a  false  oath  as  to  any  statement  contained  in  such 
enlistment  paper,  shall,  upon  conviction,  be  deemed  guilty  of  perjury. 

§  1398.  Transfers.  Commissioned  officers  shall  not  be  transferred  from 
one  organization  or  branch  of  the  service  to  another,  but  may  be  reap- 
pointed and  recommissioned  to  another  office  as  provided  in  this  Title.  En- 
listed men  shall  be  transferred  for  cogent  reasons  only,  and  in  the  following 
manner:  in  the  same  regiment  or  unassigned  battalion  or  squadron,  by  the 
commander  thereof ;  in  all  other  cases  by  the  Governor.  Non-commissioned 
officers  shall  not  be  transferred  as  such,  but  will  be  reduced  to  the  grade  of 
private  before  the  transfer  is  effected. 

§  1399.  Retired  enlisted  roll.  Any  regiment,  battalion,  or  company  may 
provide  a  roll  to  be  known  as  the  "Retired  Enlisted  Roll,"  and  any  enlisted 
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man  of  the  command  who  shall  have  served  honorably  for  ten  years  in  the 
service  of  this  State  shall  be  entitled  to  be  honorably  retired  from  active 
service  by  the  Governor,  and  have  his  name  placed  on  said  roll  with  the  high- 
est enlisted  rank  he  may  have  held  in  the  service  of  this  State,  and  shall  be 
entitled  to  wear  upon  all  proper  occasions  the  uniform  of  his  rank,  and  to 
parade  with  such  organization  upon  any  occasion  or  ceremony.  Such  serv- 
ice need  not  be  continuous,  but  shall  have  been  honest  and  faithful. 

§  1399  (a).  Retirement  at  age  of  sixty-four.  [All  enlisted  men  on  the 
active  list  shall  be  honorably  retired  from  the  military  service  upon  reaching 
the  age  of  sixty-four  years  and  their  names  placed  on  the  retired  roll  with 
the  highest  rank  held  by  them  in  the  National  Guard  of  this  State.] 

Acts   1912,   pp.    145,    146. 

§  1399  (b).  Service,  how  counted.  [Any  soldier  who  has  served  five 
years  in  the  organized  militia  of  this  State,  or  who  may  hereafter  serve  this 
period,  may  count  any  service  which  he  may  have  had  in  the  National  Guard 
of  other  States  or  in  the  United  States  army  towards  the  service  required 
for  retirement.] 

Acts  1912,  pp.  145,  148. 

§  1400.  Discharge  of  enlisted  men.  No  enlisted  man  of  the  military 
forces  of  this  State  shall  be  discharged  before  the  expiration  of  his  term  of 
enlistment,  except  by  order  of  the  Governor,  or  for  any  of  the  following  rea- 
sons, to  wit :  to  accept  promotion  by  commission ;  upon  removal  of  residence 
from  the  State,  or  out  of  the  bounds  of  the  command  to  which  he  belongs,  to 
so  great  a  distance  that  in  the  opinion  of  his  commanding  officer  he  can  not 
properly  perform  his  military  duty ;  upon  disability  established  by  the  certifi- 
cate of  a  medical  officer,  or,  where  no  medical  officer  is  available,  upon  the 
certificate  of  a  competent  physician;  upon  conviction  in  the  civil  court  of 
a  crime  involving  moral  turpitude;  upon  his  own  application,  approved  by 
the  commanding  officer  of  the  organization  to  which  he  belongs,  and  by  su- 
perior commanders;  to  carry  out  the  sentence  of  a  court-martial;  or  when- 
ever in  the  opinion  of  the  Governor  the  interests  of  the  service  demand  such 
discharge. 


CHAPTER  2. 

Drills,  Instructions,  and  Inspections. 

§  1401.  Drills,  instructions,  target  practice.  Officers  and  enlisted 
men  of  each  troop,  battery,  and  company  shall  assemble  for  and  undergo  drill 
and  instructions  at  company,  battalion,  or  regimental  armories  (troop  squad- 
ron or  battery  armories  for  cavalry  or  field  artillery),  or  rendezvous,  or  for 
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target  practice,  not  less  than  twenty-four  times  each  calendar  year  preceding 
the  annual  allotment  of  funds  under  section  1661,  Revised  Statutes  of  the 
United  States,  as  amended.  During  the  same  period  there  shall  be  at  least 
one  annual  inspection  of  each  troop,  battery,  and  company  by  an  officer  of  the 
National  Guard,  or  by  an  officer  of  the  regular  army  of  the  United  States, 
at  such  times  as  the  Governor  may  direct.  In  addition  to  such  drills  and 
parades  the  commanding  officer  of  any  organization  may  require  the  officers 
and  enlisted  men  of  his  command  to  meet  for  drill  or  instruction  at  such 
times  and  places  as  he  may  appoint. 
Acts  1905,  p.  133. 

§  1402.  Camps  of  instruction.  Each  troop,  battery,  or  company  not 
specially  excused  by  the  Governor  will  be  required  to  participate  for  at  least 
five  days  annually  in  practice  marches  of  camps  of  instruction,  under  such 
regulations  as  the  Governor  may  prescribe,  and  urfder  such  instructors  as  he 
may  appoint. 

§  1403.  Discipline.  The  same  discipline  and  exercise  of  the  National 
Guard  of  this  State  shall  conform  generally  to  that  of  the  army  of  the  United 
States  as  it  now  or  may  hereafter  be  prescribed  by  the  President,  and  to  the 
provisions  of  laws  of  the  United  States,  except  as  otherwise  provided  in  this 
Title. 

§  1404.  Orders,  how  given.  Orders  for  duty  may  be  oral,  or  by  read- 
ing the  order  to  the  person  warned,  or  by  delivering  a  copy  to  such  person, 
or  by  leaving  a  copy  of  such  order  at  the  last  known  place  of  abode  or  busi- 
ness of  such  person  with  some  one  of  suitable  age  and  discretion,  or  by  send- 
ing a  copy  of  such  order  or  a  notice  containing  the  substance  thereof  to  such 
person  by  mail,  directed  to  him  at  his  last  known  place  of  abode  or  business, 
or  to  the  postoffice  nearest  thereto.  Such  warning  may  be  given  by  any  offi- 
cer or  non-commissioned  officer.  The  officer  or  non-commissioned  officer 
giving  such  warning  shall  make  a  return  thereof,  containing  names  of  the 
persons  warned,  and  the  time,  place,  and  manner  of  warning.  Such  return 
shall  be  verified  by  his  oath,  which  may  be  administered  by  any  officer.  Such 
verified  return  shall  be  as  good  evidence,  on  the  trial  of  any  person  returned 
as  a  delinquent,  of  the  facts  therein  stated,  as  if  such  officer  or  non-commis- 
sioned officer  had  testified  to  the  same  before  the  court  on  such  trial.  Every 
commanding  officer  shall  make  the  like  return,  on  honor,  and  with  like  effect, 
of  every  delinquency  and  neglect  of  duty  of  his  officers  and  non-commissioned 
officers,  and  also  of  every  enlisted  man  who  shall  refuse  or  neglect  to  perform 
such  military  duty  as  may  be  required. 

§  1405.  Excuses  for  absence.  The  officer  ordering  any  military  duty 
shall  have  the  power  to  excuse  any  officer  or  enlisted  man  for  absence  there- 
from upon  good  and  sufficient  grounds,  unless  otherwise  provided. 

•  r~*  Code— 56 
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§  1406.  Attendance  at  drills,  etc.,  enforced.  The  Governor  or  the 
commanding  officer  of  any  regiment,  battalion,  or  company  may  enforce  the 
attendance  at  any  drill,  encampment,  or  other  duty  of  any  officer  or  en- 
listed man  of  his  command,  and  may  use  such  force  as  may  be  necessary. 


CHAPTER  3. 


Court-Martial — Organization    and    Jurisdiction    of    General    Court - 

Martial. 

§  1407.  Courts-martial  and  courts  of  inquiry.  Courts-martial  and 
courts  of  inquiry  for  the  National  Guard  of  this  State  shall  be  of  the  same 
class  and  kind  as  shall  from  time  to  time  be  prescribed  by  law  for  the  United 
States  Army.  A  general  court-martial  shall  be  convened  only  by  the  orders 
of  the  Governor,  and  the  punishing  power  of  such  court  shall  in  time  of 
peace  extend  to  dishonorable  discharge  from  the  service  of  the  State,  for- 
feiture of  all  pay  and  allowances,  and  such  punishment  as  is  now  or  hereafter 
may  be  prescribed  for  misdemeanors  by  the  penal  laws  of  this  State.  Regi- 
mental, garrison,  and  summary  courts  may  be  convened  for  the  trial  of  en- 
listed men  by  the  commanding  officer  of  any  post,  unassigned  battalion,  or 
larger  unit  of  organization,  and  the  punishing  powers  of  such  regimental  and 
garrison  courts  in  time  of  peace  shall  extend  to  reduction  to  ranks,  forfeiture 
of  all  pay  and  allowances,  dishonorable  discharge  from  the  service  of  the 
State,  and  a  fine  of  thirty  dollars,  or  thirty  days  confinement  in  any  guard- 
house, jail  or  prison.  The  extent  of  summary  court  punishments  shall  be 
the  same  as  regimental  or  garrison  courts,  except  that  the  fine  shall  not  exceed 
ten  dollars,  or  the  confinement  shall  not  exceed  ten  days.  Courts  of  inquiry 
may  be  convened  by  the  Governor  or  any  commanding  officer,  in  like  man- 
ner as  provided  by  the  115th  Article  of  War  for  such  purpose  as  therein  pro- 
vided. The  constitution  and  procedure  of  the  aforesaid  courts  shall  be  the 
same  as  for  like  courts  in  the  United  States  Army,  except  in  so  far  as  may 
be  modified  by  this  Title,  and  the  regulations  issued  by  the  Governor  in 
pursuance  thereof :  Provided,  that  no  sentence  of  confinement  in  other  than 
a  military  guard-house  shall  be  enforced  until  approved  by  the  Governor. 
The  aforesaid  courts  shall  have  the  same  powei  to  compel  the  attendance  of 
civilian  and  military  witnesses  as  possessed  by  civil  courts  of  this  State ;  and 
shall  also  have  power  to  punish  for  contempt  of  their  authority,  the  same  as 
superior  courts  of  this  State.  In  case  of  war  or  insurrection,  or  imminent 
danger  thereof,  the  aforesaid  courts  shall  have  authority  to  impose  forfei- 
tures, fines,  and  penalties  in  accordance  with  military  law  and  the  Articles  of 
War  governing  the  United  States  Army. 

Acts   1905,  p.   133. 


Digitized  by 


Google 


883  PUBLIC  DEFENSE.  §§  1407  (a)-1412 

Courts-martial. 

§  1407  (a).  Definition.  Payment  of  fines.  [Where  "company"  courts- 
martial  are  referred  to  under  this  Title,  it  shall  be  construed  to  mean  sum- 
mary courts-martial ;  and  all  fines  assessed  by  such  courts  shall  be  paid  into 
the  treasury  of  the  organization  of  which  the  accused  is  a  member,  where 
possible  to  do  so;  otherwise,  to  be  paid  into  the  military  fund  of  the 
State.] 

Acts  1912,  pp.  145,  146. 

§  1408.  Immunity  of  officers.  No  action  or  proceeding  shall  be  prose- 
cuted or  maintained  against  a  member  of  a  military  court,  or  officer  acting 
under  its  authority  or  reviewing  its  proceedings,  on  account  of  approval  or 
imposition  or  execution  of  sentence,  or  the  imposition  or  collection  of  a  fine 
or  penalty  or  the  execution  of  any  warrant,  writ,  execution,  process,  or  man- 
date of  a  military  court. 

§  1409.  Jurisdiction  presumed.  The  jurisdiction  of  the  courts  and 
boards  established  by  this  Title  shall  be  presumed,  and  the  burden  of  proof 
shall  rest  upon  any  person  seeking  to  oust  such  courts  or  boards  of  the  ju- 
risdiction in  any  action  or  proceeding. 

§  1410.  Convicts,  disposition  of.  When  the  punishment  inflicted  by 
courts-martial  is,  or  includes,  imprisonment  and  chaingang  punishment,  or 
either,  the  person  so  convicted  shall  be  delivered  by  the  military  authorities 
to  the  sheriff  of  the  county  wherein  such  conviction  was  had,  together  with 
a  copy  of  the  sentence  of  the  court,  to  be  dealt  with  as  if  such  conviction 
had  been  had  in  the  superior  court  of  such  county. 

§  1411.  Discharge  or  expulsion,  effect  of.  Soldiers  or  officers  dis- 
charged for  the  good  of  the  service,  or  dishonorably  discharged  or  expelled 
from  the  military  forces  of  this  State,  or  from  the  volunteers  or  National 
Guard  of  any  other  State,  or  from  the  army  or  navy  of  the  United  States, 
shall  not  be  enlisted,  and  shall  not  be  appointed  to  nor  allowed  to  hold  any 
military  position,  either  of  honor  or  emolument,  unless  such  discharge  or  ex- 
pulsion shall  have  been  revoked  or  the  disability  removed  by  the  Governor. 

§  1412.  Penalties,  how  enforced.  All  fines,  forfeitures,  and  penalties 
assessed  by  any  court-martial  shall  be  collected  by  execution  issued  under 
the  hand  of  the  president  of  the  court,  and  directed  to  the  sheriff  and  re- 
turnable to  the  superior  court  of  the  county  in  which  the  delinquent  resides, 
and  shall  have  the  same  force  and  effect  as  civil  process  of  the  same  char- 
acter. All  moneys  collected  from  such  fines  and  forfeitures  shall  be  paid  into 
the  military  fund  of  the  State,  except  those  collected  by  the  execution  cf  com- 
pany courts-martial,  which  shall  be  paid  to  the  company  or  organization 
treasury. 
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CHAPTER  4. 
Exemption  From  Jury  and  Road  Duty,  and  Street  Tax. 

§  1413.  Exemption    from   road  duty,  jury    duty,  and  street   tax. 

Every  officer  and  enlisted  man  of  the  aforesaid  military  forces  shall  be  exempt 
from  road  duty  and  street  tax  during  the  time  of  his  service.  Each  company 
of  the  State  military  forces  shall  have  the  privilege  of  bearing  upon  its  roll 
a  class  of  membership,  not  to  exceed  thirty  in  number,  to  be  known  and 
designated  as  "special  pay  members,"  who,  upon  paying  a  sum  of  money,  as 
prescribed  by  said  company,  not  less  than  twenty-five  dollars  per  annum  to 
said  company,  shall  be  exempt  from  jury  duty,  road  duty,  and  street  tax  so 
long  as  such  membership  is  continued.  Certificates  of  membership  shall  be 
prepared  and  signed  by  the  company  commander  and  delivered  to  each  of 
the  special  pay  members  of  the  company,  and  when  produced  in  any  court 
of  this  State  shall  be  evidence  of  the  right  of  the  holder  thereof  to  the  exemp- 
tions herein  granted. 
Acts  1905,  p.  133. 

§  1414.  Exemption  from  civil  process.  No  person  belonging  to  the 
active  militia  of  the  State  shall  be  arrested  on  any  civil  process  while  going 
to,  remaining  at,  or  returning  from  any  place  at  which  he  may  be  required 
to  attend  for  military  duty,  and  no  part  of  the  uniform  or  equipment  of  any 
officer  or  soldier  of  the  National  Guard  or  Naval  Militia  of  this  State  shall 
be  subject  to  levy  and  sale  for  debts. 


CHAPTER  5. 

Military  Fund. 

§  1415.  Military  fund.  All  moneys  appropriated  by  the  General  Assem- 
bly for  military  or  naval  purposes  shall  continue  and  be  kept  in  the  treasury 
as  a  separate  fund,  to  be  known  as  the  "military  fund,"  and  all  moneys  col- 
lected for  fines  and  forfeitures,  or  loss  of  or  damage  to  any  military  prop- 
erty, or  otherwise,  under  the  provisions  of  this  Title,  by  any  officer  or  civil 
or  military  court,  shall  be  paid  into  this  fund.  All  moneys  placed  in  the 
military  fund  shall  remain  available  for  military  purposes,  and  shall  not  be 
covered  into  the  general  fund  of  the  treasury ;  and  no  part  of  said  military 
fund  shall  be  used  for  any  purpose  except  as  shall  be  authorized  by  law,  and 
it  shall  be  drawn  from  the  treasury  only  on  the  warrant  of  the  Governor,  ac- 
cording to  law. 

Acts  1905,  p.  133. 

§  1416.  Expenses  of  militia,  how  paid.  No  officer  or  soldier  of  the 
militia  shall  incur  any  expense  whatsoever  to  be  paid  by  the  State,  except 
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such  as  is  authorized  by  this  Title,  without  first  obtaining  the  authority  of 
the  Governor;  in  extreme  emergencies,  however,  the  commanding  officer 
of  any  organization  or  detachment  of  the  active  militia  may  make  purchase 
of  such  necessities  as  are  absolutely  required  for  the  immediate  use  and  care 
of  his  command;  a  report  of  such  action,  containing  a  statement  of  the  ar- 
ticles purchased  and  the  price  thereof,  must  be  made  forthwith  through  the 
military  channel  to  the  adjutant-general.  The  adjutant-general,  or  such 
officer  as  the  Governor  may  designate,  shall  be  the  auditor  of  all  accounts 
payable  from  the  military  fund  of  the  State,  and  copies  of  the  orders  or  con- 
tracts under  which  such  purchases  are  made  shall  be  filed  in  his  office. 


CHAPTER  6. 


Volunteer  Forces  Not  to  Leave,  and  Foreign  Forces  Not  to  Enter,  the 

State. 

§  1417.  Governor's  consent  necessary.  No  part  of  the  organized 
militia  of  this  State  shall  leave  the  State  as  an  organization,  with  or  without 
arms,  without  the  consent  of  the  Governor ;  and  any  organization  so  offending 
shall  be  disbanded. 

Acts  1905,  p.  133. 

§  1418.  Foreign  forces.  No  armed  militia  force  from  another  State, 
Territory,  or  District  shall  be  permitted  to  enter  the  State  for  the  purpose 
of  doing  military  duty  therein,  without  the  permission  of  the  Governor, 
unless  such  force  is  part  of  the  United  States  Army  or  is  acting  under  the 
authority  of  the  United  States. 


CHAPTER  7. 

Military  Provisions  and  Rules. 

§  1419.  Pay  for  active  service.  Whenever  any  officer  or  enlisted  man 
is  ordered  on  active  duty  by  the  Governor  or  his  authority,  or  in  pursuance 
of  law,  for  the  purpose  of  quelling  insurrection,  suppressing  mobs  or  riot, 
oi  otherwise,  their  pay,  in  addition  to  all  transportation,  quarters,  and  sub- 
sistence, shall  be  for  each  day  as  follows:  brigadier-generals,  six  dollars; 
colonels,  five  dollars;  lieutenant-colonels  and  majors,  four  dollars;  captains, 
three  dollars;  lieutenants,  two  dollars;  all  non-commissioned  staff  officers 
and  first  sergeants,  one  dollar  and  fifty  cents;  all  other  non-commissioned 
officers,  one  dollar  and  twenty-five  cents ;  all  privates,  one  dollar.  In  comput- 
ing the  length  of  the  term  of  service,  a  day's  pay  shall  be  allowed  for  each 
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twenty-four  hours  or  fraction  thereof,  beginning  with  the  hour  that  the 
duty  commences.  Any  officer  on  duty  under  pay  who  discharges  the  duties 
of  a  higher  grade  for  a  period  of  not  less  than  thirty  consecutive  days,  under 
special  assignment  from  the  Governor,  shall  be  paid  as  of  the  higher  rate  of 

pay. 

After  fifteen  days  continuous  service,  when  called  out  on  State  duty,  the 
pay  and  allowances  of  officers  and  men  shall  be  the  same  as  for  like  grades 
in  the  United  States  Army.  Pay  when  engaged  in  camp  and  field  service 
tor  instruction,  as  provided  in  sections  14  and  15  of  the  Act  of  Congress  "to 
promote  the  efficiency  of  the  militia,  and  for  other  purposes,"  approved  Janu- 
ary 21st,  1903,  shall  be  the  same  as  received  by  like  grades  in  the  United 
States  Army.  Troops  ordered  out  for  inspection,  muster,  small-arms  prac- 
tice, drill,  parade,  review,  or  other  ceremony,  or  field  service  for  instruction, 
not  extending  beyond  one  day,  shall  not  be  entitled  to  pay  unless  so  specified 
by  authority  of  the  Governor  in  the  order  for  such  service.  The  Governor 
may,  in  his  discretion,  deduct,  or  have  deducted,  from  the  pay  due  any  offi- 
cer or  enlisted  man  the  amount  of  any  indebtedness  due  the  State  by  such 
officer  or  enlisted  man  for  military  fines  or  forfeitures,  or  for  damages  to 
or  loss  of  any  military  property  of  the  State,  or  of  the  United  States  issued 
to  the  State.  The  compensation  herein  provided  for,  as  well  as  the  cost 
of  transportation,  subsistence,  and  quarters,  shall  be  paid  out  of  the  military 
fund,  unless  otherwise  specially  provided. 

Acts  1905,  p.  133. 

§  1419  (a).  Officers'  salaries  when  raising  troops  for  United  States 
service.  [During  a  period  of  war  when  engaged  in  raising  troops  for  the 
United  States  service,  the  salary  of  the  adjutant-general  and  other  officers 
and  enlisted  men  on  duty  in  the  military  department  of  the  State  shall  be 
the  same  as  for  like  grades  in  the  United  States  army.] 

Acts   1912,  pp.   145,   149. 

§  1420.  Allowance  for  rent.  Whenever  the  State  military  fund  will 
permit,  the  Governor,  in  his  discretion,  may  make  an  allowance  to  each 
company,  and  to  each  headquarters  of  regiments  and  unassigned  battalions 
or  squadrons,  and  to  signal,  engineer,  and  hospital  corps,  for  the  purpose  of 
defraying  their  rent  and  other  incidental  expenses,  to  be  paid  and  accounted 
for  in  such  manner  as  may  be  prescribed  by  regulations. 


CHAPTER  8. 

Uniforms  and  Confederate  and  Spanish-American  War  Flags. 

§  1421.  Dress  and  service  uniforms.    There  shall  be  a  dress  and  serv- 
ice uniform  prescribed  from  time  to  time  by  the  Governor  and  furnished  to 
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the  enlisted  men  of  such  commands  as  may  make  proper  requisition  therefor. 
Any  command  having  and  using  a  uniform  heretofore  adopted  by  it  may 
retain  and  use  such  uniform  at  all  times  and  for  all  purposes  until  such  com- 
mand shall  make  a  material  change  in  the  uniform  in  use  by  it,  when  such 
change  shall  be  to  the  regulation  uniform.  Changes  in  the  cut  of  the  coat 
or  blouse,  or  in  the  shape  of  the  cap  or  other  headgear,  or  in  the  trimmings 
of  either,  shall  not  be  deemed  material  changes.  Any  company,  battalion,  or 
regiment  may  adopt  and  wear  a  full-dress  uniform  when  the  whole  command 
to  which  they  are  attached  are  similarly  equippe/ 

Acts  1905,  p.  133.     1907,  p.  102. 

§  1422.  Uniform,  etc.,  of  officers.  Every  commissioned  officer  shall 
provide  himself  with  the  arms,  uniforms,  and  equipments  prescribed  and 
approved  by  the  Governor. 

§  1423.  Allowance  for  equipment  of  officers.  Whenever  the  state  of 
the  military  fund  will  permit,  the  Governor,  in  his  discretion,  may  prescribe 
an  allowance  to  officers  to  cover  the  expense  of  their  uniforms,  arms,  and 
equipment. 

§  1424.  Confederate  flags,  preservation  of.  The  flags  of  the  Georgia 
State  troops,  who  served  in  the  army  of  the  Confederate  States,  and  which 
have  been  returned  to  the  State  by  the  United  States  government,  shall  be 
preserved  for  all  time  in  the  capitol  of  -the  State,  as  priceless  mementoes  of 
the  cause  they  represented,  and  of  the  heroism  and  patriotism  of  the  men 
who  bore  them. 

Acts  1906,  p.  122. 

§  1425.  Duty  of  the  Governor.  When  any  such  flag  shall  be  offered 
to  the  State  it  shall  be  the  duty  of  the  Governor  to  accept  it  in  behalf  of  the 
State,  and  make  such  provision  for  its  preservation  as  may  be  necessary  to 
protect  and  preserve  it  from  the  ravages  of  time  and  dust  and  moths. 

§  1425  (a).  Spanish- American  war  flags.  [The  flags  of  the  Georgia 
State  regiments  engaged  in  the  Spanish-American  War  shall  be  displayed  in 
the  corridors  of  the  capitol  in  a  manner  similar  to  those  of  the  State  Confed- 
erate regiments.] 

Acts  1912,  pp.  145,  148. 


CHAPTER  9. 

The  Flag  of  the  State. 

§  1426.  Description  of  flag.  The  flag  of  the  State  of  Georgia  shall  be 
a  vertical  band  of  blue  next  to  the  flagstaff,  and  occupying  one  third  of  the 
entire  flag;  the  remainder  of  the  space  shall  be  equally  divided  into  three 
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horizontal  bands,  the  upper  and  lower  of  which  shall  be  scarlet  in  color,  and 
the  middle  band  white.  On  the  blue  field  shall  be  stamped,  painted,  or 
embroidered  the  coat  of  arms  of  the  State.  Every  regiment  and  unassigned 
battalion  or  squadron  shall,  when  on  parade  or  review,  carry  this  flag.  It 
shall  not  be  lawful  for  any  person  or  persons  to  use  the  State  flag  or  coat  of 
arms  for  advertising  purposes,  or  otherwise  desecrate  or  misuse  the  same; 
and  those  so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  fined  therefor. 
Acts  1905,  p.  133. 


CHAPTER  10. 
Sight  of  Way  for  Troops  and  Military  Messages. 

§  1427.  Sight  of  way  for  troops.  The  United  States  forces  or  troops, 
cr  any  portion  of  the  Georgia  military  forces,  being  assembled  for  any  pur- 
pose, or  performing  any  duty  according  to  law,  shall  have  the  right  of  way 
in  any  street  or  highway  through  which  they  may  pass :  Provided,  that  the 
carriage  of  the  United  States  mails,  the  legitimate  functions  of  the  police, 
and  the  progress  and  operation  of  fire-engines  and  fire  departments  shall 
not  be  unnecessarily  interfered  with  thereby. 

Acts  1905,  p.  133. 

Parades:     Under   section     1164   of   the  rest  without  a  warrant  for  a  violation 

Political  Code  of  1895  authorizing  ar-  in  his  presence;  but  such  parade  must 

rest    of    persons    disturbing     military  have  been  authorized  by  law.     99/16 

parades,    policeman    could    make    an-  (l,  2)  (26  S.  E.  742).    See  §  351. 

§  1427  (a).  Bight  of  way  for  military  messages.  [In  times  of  riot,  or 
danger  thereof,  all  military  messages  shall  have  right  of  way  over  telephone 
and  telegraph  lines.] 

Acts  1912,  pp.  145,  148. 


CHAPTER  11. 

Arms  and  Ammunitions. 

§  1428.  Equipment,  how  provided.  All  organizations  shall  be  provided 
by  the  State  with  such  arms,  equipment,  colors,  camp  and  garrison  equipage 
books  of  instruction  and  of  record,  and  other  supplies  as  may  be  necessary 
for  the  proper  performance  of  the  duty  required  of  them  by  this  Title;  and 
each  organization  shall  keep  such  property  in  proper  repair  and  in  good 
condition.  The  Governor  shall  cause  the  necessary  inspection  to  be  made  to 
ascertain  if  this  section  is  fully  complied  with;  and  in  case  any  organization 
shall  be  found  deficient  in  the  care  of  the  property  entrusted  to  them,  they 
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may,  in  addition  to  replacing  such  loss  or  damage,  be,  in  the  discretion  of 
the  Governor,  disbanded. 
Acts  1905,  p.  133. 

§  1429.  Purchases  for  officers  or  enlisted  men.  The  Governor  is  au- 
thorized, upon  the  request  of  any  officer  or  enlisted  man  of  the  militia,  to 
purchase  for  cash,  at  the  expense  of  such  officer  or  enlisted  man,  under  such 
regulations  as  may  be  prescribed  by  the  Governor,  any  military  stores,  sup- 
plies, or  material  of  war,  or  military  publication,  sold  in  open  market  or  by 
the  United  States  under  section  1/  of  an  Act  of  Congress  "to  promote  the 
efficiency  of  the  militia,  and  for  other  purposes,"  approved  July  21,  1903,  and 
to  make  the  aforesaid  officer  or  enlisted  man  the  proper  bill  of  sale  for  prop- 
erty so  purchased. 

§  1430.  Property,  how  accounted  for.  All  arms  accoutrements,  and 
other  property  for  the  use  of  a  company  shall  be  issued  to,  receipted  for,  and 
accounted  for  by  the  commanding  officer  thereof.  All  property  for  the  use 
of  the  headquarters  of  a  regiment,  including  its  battalions,  or  an  unassigned 
battalion,  including  bands  and  hospital  corps,  shall  be  issued  to,  receipted  for, 
and  accounted  for  by  the  quartermaster  thereof.  Property  issued  to  officers 
and  enlisted  men  of  the  general  staff  department  shall  be  under  such  regula- 
tions as  the  Governor  may  prescribe.  No  issue  of  property  shall  be  made  un- 
til after  there  shall  have  been  executed  and  delivered  to  the  Governor  a  per- 
sonal bond  with  two  sureties,  or  a  bond  of  a  surety  company,  to  be  approved 
by  the  adjutant-general,  by  the  officer  who  is  responsible  and  accountable  for 
such  property,  in  such  sums  as  may  be  prescribed  by  regulations,  payable  to  the 
Governor  and  his  successors  in  office,  when  required,  for  the  safe-keeping, 
proper  use  and  care,  and  prompt  surrender  of  such  property  with  which  he  may 
be  properly  chargeable.  In  the  event  of  death,  resignation,  promotion,  or  dis- 
missal of  any  officer  accountable  for  personal  property,  the  officer  succeeding  to 
his  duties  shall,  within  sixty  days  from  the  date  of  the  aforesaid  resignation, 
promotion,  death,  or  dismissal,  furnish  a  good  and  sufficient  bond,  as  above  re- 
quired, and  shall  report  to  the  Governor  the  arms,  accoutrements,  and  other 
military  property  remaining  on  hand  of  those  originally  issued  to  the  com- 
mand or  officer,  and  shall  have  delivered  to  the  Governor  his  bond  and  receipt 
for  same.  In  the  event  of  failure  to  comply  with  the  above  conditions,  the 
commission  of  such  officer  shall  be  declared  vacated.  The  person  giving  bond 
for  arms,  accoutrements,  and  other  military  property,  his  executors,  adminis- 
trators, and  sureties,  shall  be  liable  to  suit  in  the  proper  courts  for  damages 
resulting  from  any  breach  thereof,  and  it  shall  be  the  duty  of  the  adjutant- 
general  to  secure  a  settlement  of  same.  Every  officer  or  soldier  to  whom  pub- 
lic property  has  been  issued  shall  be  personally  responsible  to  the  officer  ac- 
countable for  such  property,  and  to  the  State,  for  the  safe-keeping,  proper 
use  and  care,  and  prompt  surrender  of  such  property,  and  may  be  prosecuted 
in  any  court,  civil  or  military,  having  jurisdiction  thereof,  for  any  loss  o*  in- 
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jury  to  the  same,  and  all  such  persons  shall  be  subject  to  attachment  and 
garnishment  under  the  rules  of  the  law  governing  such  remedies.  Any  of- 
ficer or  soldier  who  shall  sell  or  otherwise  dispose  of  any  arms,  accoutre- 
ments, or  other  personal  property  belonging  to  the  State,  or  issued  to  the 
State  by  the  United  States,  in  his  custody,  possession,  or  control,  or  who  shall 
issue  or  use  such  property,  or  allow  such  property  to  be  used  or  issued,  in  a 
manner  other  than  that  provided  for  in  this  Chapter  and  the  regulations  is- 
sued in  pursuance  thereof,  or  who  shall  refuse  to  deliver  such  property  to 
the  proper  officer  when  called  for,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  by  a  court-martial  shall  be  punished  therefor  and  shall  be  dismissed 
from  the  military  service  of  the  State.  No  one  shall  be  relieved  from  re- 
sponsibility, or  accountability,  as  the  case  may  be,  or  both,  for  public  prop- 
erty issued  them  unless  it  be. shown  to  the  satisfaction  of  the  Governor  that 
it  has  been  properly  disposed  of,  or  that  any  loss  or  damage  thereto  was  un- 
avoidable and  in  no  way  the  fault  of  the  person  responsible,  or  accountable, 
for  the  property;  and  in  all  other  cases  the  value  of  the  property  lost  or 
damaged  shall  be  charged  against  the  person  at  fault,  or  to  the  organization 
to  which  it  has  been  issued,  and  such  person  or  organization,  if  not  relieved 
from  such  charge  by  the  Governor,  shall  pay  the  value  of  such  property  to 
the  adjutant-general  within  a  reasonable  time  after  such  loss  or  damage;  and 
upon  a  failure  to  do  so,  the  adjutant-general  shall  proceed  to  collect  the  ac- 
count in  the  courts  having  jurisdiction.  The  value  of  lost  or  damaged  prop- 
erty and  the  person  or  organization  to  be  charged  therewith  may  be  deter- 
mined by  a  board  of  officers  to  be  appointed  by  the  Governor,  which  shall  con- 
sist of  three  officers,  including  an  officer  of  the  inspector-general's  depart- 
ment. 

§  200. 

The   last   sentence   of  this   section    is   modified  by  §  1430  (a). 

§  1430  (a).  Board  of  survey.  [The  board  of  survey  authorized  in  sec- 
tion 1430,  shall  be  composed  of  such  number  as  may  be  prescribed  by  U.  S. 
Army  regulations ;  and  findings  of  such  board  when  approved  by  the  Gover- 
nor shall  constitute  a  judgment  against  the  responsible  officer  or  enlisted  man 
and  shall  be  enforced  in  a  manner  similar  to  judgments  of  other  courts.] 

Acts  1912,  pp.  145,  146. 

§  1431.  Seizure  of  State's  property.  The  property  issued  by  the  State 
to  its  militia  remains  the  property  of  the  State,  and  it  shall  be  unlawful  for 
any  person  not  connected  with  the  militia  to  retain  possession  thereof,  unless 
the  title  is  acquired  under  the  authority  of  the  law.  It  shall,  therefore,  be  the 
duty  of  any  officer  of  the  National  Guard  to  seize  or  cause  to  be  seized  prop- 
erty of  the  State  in  the  possession  of  parties  not  entitled  thereto,  and,  where 
such  officer  has  reason  to  apprehend  that  any  property  of  the  State  has  been 
wrongfully  converted,  to  seize  the  same,  if  such  seizure  is  necessary  to  pre- 
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serve  the  property,  or  to  prevent  the  escape  of  the  person  in  possession 
thereof ;  and  when  such  officer  has  reason  to  apprehend  that  the  property  of 
the  State  has  been  secreted  or  concealed,  it  shall  be  his  duty  to  go  before  an 
officer  authorized  to  administer  oaths,  and  to  make  oath  that  he  has  reason 
to  believe  that  said  property  is  so  concealed,  stating  the  places  to  be  searched ; 
and  it  shall  be  the  duty  of  a  civil  officer  to  issue  a  warrant  authorizing  the 
search  of  the  premises  described  in  the  affidavit. 

§  1431  (a).  Reserve  of  arms.  [The  Governor  is  authorized  to  provide 
a  reserve  of  arms  and  equipment  sufficient  for  a  regiment  for  State  duty  in 
the  event  of  all  regiments  of  the  National  Guard  being  called  into  United 
States  service.] 

Acts  1912,  pp.  145,  147. 

§  1431  (b).  Disposal  of  unserviceable  military  property.  [All  ob- 
solete and  unserviceable  military  property  in  which  the  United  States  Govern- 
ment has  no  title  shall  be  surveyed  and  disposed  of  in  a  manner  prescribed 
by  the  surveying  officer  after  approval  by  the  Governor.] 

Acts  1912,  pp.  145,  149. 

§  1432.  Governor  may  accept  donations.  The  Governor,  in  his  dis- 
cretion, is  authorized  to  accept  donations  of  lands  and  buildings  to  be  used 
for  military  purposes  by  the  organized  militia  of  the  State,  under  such  con- 
ditions as  the  donors  may  nominate ;  and  he  is  empowered  to  make  such  rules 
and  regulations  governing  such  property  as  he  may  deem  best  for  the  interest 
of  the  State  and  the  organized  militia. 


CHAPTER  12. 
Riots  and  Mob  Violence. 


ARTICLE  1. 

State  of  Insurrection. 

§  1433.  Insurrection.  Whenever  any  portion  of  the  militia  is  employed 
in  aid  of  the  civil  authorities,  the  Governor,  if  in  his  judgment  the  mainte- 
nance of  law  and  order  will  be  thereby  promoted,  may,  by  proclamation,  de- 
clare a  State  of  insurrection  in  the  locality  in  which  the  disorder  is  located ; 
and  he  may  give  authority  to  the  commanding  officer  in  such  district  to  close 
places  where  firearms  and  munitions  of  war  are  sold,  bar-rooms,  and  other  dis- 
orderly places ;  and  such  officer  or  officers  shall  have  the  right  to  do  and  per- 
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form  any  act  or  acts,  or  direct  them  to  be  performed,  whether  affecting  pri- 
vate, corporate,  or  public  rights,  that,  in  his  discretion,  may  be  necessary  oi 
advisable  to  suppress  or  prevent  any  unlawful  assembly. 
Acts  1905,  p.  133. 


ARTICLE  2. 

Riots,  Hobs,  etc. 

§  1434.  Governor's  duty.  Whenever  any  judge  of  the  superior  court, 
or  a  city  court,  county  court,  county  sheriff,  mayor  of  any  incorporated  city, 
town,  or  village,  in  this  State,  whose  authority  shall  rank  in  the  order  named, 
shall  have  reasonable  cause  to  apprehend  the  outbreak  of  any  riot,  rout,  tu- 
mult, insurrection,  mob,  unlawful  assembly,  or  combination  to  oppose  the 
enforcement  of  the  law  by  intimidation,  force,  or  violence,  within  the  jurisdic- 
tion of  which  such  officer  is  by  law  a  conservator  of  the  peace,  which  can 
not  be  speedily  suppressed  or  effectually  prevented  by  the  ordinary 
posse  comitatus  and  peace  officers,  it  shall  forthwith  become  the  duty  of  the 
judge,  sheriff,  or  mayor  to  report  the  facts  and  the  circumstances  to  the  Gov- 
ernor and  to  request  him  to  order  out  such  portion  of  the  militia  of  the 
State  as  may  be  necessary  to  preserve  the  peace;  and  it  thereupon  shall  be 
the  duty  of  the  Governor,  if  he  deems  such  apprehension  well  founded,  to 
order  out,  or  direct  to  be  held  in  readiness,  such  portion  of  the  militia  of 
the  State  as  he  may  deem  advisable  for  the  enforcement  of  the  law;  [and 
when  the  Governor  orders  out  troops,  as  herein  provided,  he  shall  thereupon 
by  proclamation  declare  a  state  of  insurrection  in  the  locality  in  which  the 
disorder  is  located;]  (a)  and  if  the  Governor  deem  it  advisable,  he  may 
specially  instruct  the  officer  in  command  of  such  troops  as  to  the  duties  re- 
quired of  them,  and  to  direct  their  execution  under  the  immediate  control  of 
the  Governor. 

Acts  1905,  p.  133.     (a)  Acts  1912,  p.  80. 
§§  362-365. 


ARTICLE  3. 
Powers  of  Judge,  Sheriff,  and  Mayor. 

[§  1435.  Repealed  by  Acts  1912,  p.  82.] 
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ARTICLE  4. 
Order  to  Disperse  Before  Firing. 

§  1436.  Dispersion  of  mob.  Before  using  any  military  force  in  the 
suppression  of  any  riot,  rout,  tumult,  mob,  or  other  lawless  or  unlawful  as- 
sembly or  combination,  it  shall  be  the  duty  of  the  civil  officer  calling  out  such 
military  force,  or  of  some  other  conservator  of  the  peace,  or  of  the  officer 
in  command  of  the  troops,  or  some  person  by  him  deputed,  to  command  the 
persons  composing  such  riotous,  tumultuous,  or  unlawful  assemblage  or  mob 
to  disperse  and  return  peaceably  to  their  respective  abodes  and  business.  But 
in  no  case  shall  it  be  necessary  to  use  any  set  or  particular  form  of  words  in 
ordering  the  dispersion  of  any  riotous,  tumultuous,  or  unlawful  assembly; 
nor  shall  any  command  be  necessary  when  the  officer  or  person,  in  order  to. 
give  it,  would  be  put  to  imminent  danger  of  loss  of  life,  or  bodily  harm,  or 
where  such  unlawful  assemblage  or  mob  is  engaged  in  the  commission  or 
perpetration  of  any  felony,  or  in  assaulting  or  attacking  any  civil  officer  or 
person  called  to  aid  him  in  the  preservation  of  the  peace,  or  is  otherwise 
engaged  in  the  actual  violence  to  person  or  property. 

Acts  1905,  p.  133. 


ARTICLE  5. 
Penalty  for  Riot  and  Failing  to  Disperse. 

§  1437.  Failure  to  obey  order  to  disperse.  Any  person  or  persons 
composing  or  taking  part  in  any  riot,  rout,  mob,  tumult,  or  lawless  combina- 
tion or  assembly  mentioned  in  Article  3,  who,  after  being  duly  commanded 
to  disperse,  willfully  and  intentionally  fails  to  do  so  as  soon  as  practicable, 
shall  be  guilty  of  a  felony,  and  on  conviction  thereof  shall  be  imprisoned  in  the 
penitentiary  not  less  than  one  nor  more  than  five  years. 

Acts  1905,  p.  133. 

Section  23  of  the  Act  of  1905,  from  of  the   Code  of  1910  being  section 

which  this  section   is  taken,  makes  21   of   the   Act   of   1905.     Article    3 

the   failure   of  persons   taking   part  was    repealed    by    the   Act   of    1912 

in  any  riot,  etc.,  "mentioned  in  this  (Acts   1912,   p.   82).     The   repealing 

Act,"   a   felony.     In    codifying    the  Act   contains   no   reference   to   this 

section   in   the    Code    of   1910,   the  section,  and  it  would  seem  that  the 

codifier  used  the  words,  "mentioned  section    is    in    no   way    affected    by 

in  Article  3,"  instead  of  the  words,  that   Act. 
"mentioned  in   this   Act,"   Article  3 

§  1438.  Killing  rioters  or  injuring  property.  Any  person  or  persons 
composing  or  taking  part,  or  about  to  take  part,  in  any  riot,  rout,  mob,  tumult, 
or  unlawful  combination  or  assembly  mentioned  in  this  Title  having  been 
duly  commanded  to  disperse,  or  where  the  circumstances  are  such  that  no 
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command  is  requisite,  under  the  provisions  of  this  Title,  the  civil  officer  to 
whom  such  force  is  ordered  to  report,  or  the  military  officer  in  command, 
shall  take  such  steps  and  make  such  disposition  for  the  arrest,  dispersion, 
and  quelling  of  the  persons  composing  or  taking  part  in  any  such  mob,  riot, 
tumult,  outbreak,  or  unlawful  assembly  or  combination  mentioned  in  this 
Title  as  may  be  deemed  by  him  requisite  to  that  end ;  and  if  in  doing  so  any 
person  is  killed,  wounded,  or  otherwise  injured,  or  any  property  injured  or 
destroyed  by  the  civil  officer,  or  officer  or  member  of  said  military  forces,  or 
by  any  other  person  lawfully  aiding  them,  such  civil  officer,  military  officer,  or 
member  of  said  military  forces,  or  person  lawfully  aiding  them  shall  be  held 
guiltless  in  all  cases,  unless  it  be  made  to  appear  that  such  killing,  wounding, 
or  injury  of  persons,  or  injury  to  or  destruction  of  property,  was  wanton  or 
malicious;  and  should  any  officer  or  soldier  be  sued  in  any  civil  court  or 
•prosecuted  in  the  criminal  court,  charged  with  any  damage  to  private  property 
or  injury  to  person  in  the  performance  of  any  of  the  foregoing  duties,  or  any 
act  in  the  line  of  his  duty,  it  is  hereby  made  the  duty  of  the  solicitor-general, 
at  the  State's  expense,  to  defend  such  officer  or  soldier. 
Acts  1905,  p.  133. 


ARTICLE  6. 
Assaulting  Troops  and  Resisting  Attack. 

§  1439.  Resisting  attack.  If  any  portion  of  the  military  forces,  or  other 
persons  lawfully  aiding  them  in  the  performance  of  any  duty  under  the  pro- 
visions of  this  Title,  are  assaulted,  attacked,  or  in  imminent  danger  thereof, 
the  commanding  officer  of  such  troops  need  not  await  any  order  from  any 
civil  officer,  but  may  at  once  proceed  to  quell  such  attack  and  take  all  other 
needful  steps  for  the  safety  of  his  command. 

Acts  1905,  p.  133. 

§  1440.  Duty  of  citizens  when  shot  is  fired.  Whenever  any  shot  is 
fired  or  missile  thrown  at,  against,  or  upon  any  body  of  said  military  forces, 
or  at,  against,  or  upon  any  officer  or  member  thereof,  assembling  or  assembled 
fdr  the  purpose  of  performing  any  duties  under  the  provisions  of  this  Title, 
it  shall  forthwith  be  the  duty  of  every  person  in  the  assemblage  from  which 
the  shot  is  fired,  or  the  missile  thrown,  to  immediately  disperse  and  retire 
therefrom  without  awaiting  any  order  to  do  so ;  and  any  person  knowing  or 
having  a  reason  to  believe  that  a  shot  has  been  fired  or  missile  thrown,  as 
aforesaid,  from  any  assemblage  of  which  said  person  forms  a  part,  or  with 
which  he  is  present,  and  failing  immediately,  without  lawful  excuse,  to  retire 
from  such  assemblage,  shall  be  guilty  of  a  misdemeanor;  and  any  person  so 
remaining  in  such  assemblage  after  being  duly  commanded,  as  provided. here- 
inbefore, to  disperse,  shall  be  guilty'  of  a  felony,  and  on  conviction  thereof 
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shall  be  imprisoned  in  the  penitentiary  for  not  less  than  one  nor  more  than 
five  years. 


ARTICLE  7. 
Control  of  Streets. 

§  1441.  Control  of  streets.  Whenever  any  riot,  rout,  tumult,  mob,  or 
unlawful  assembly  has  occurred  or  is  progressing,  or  is  so  imminent  that 
any  portion  of  the  said  military  forces  is  or  has  been  called  out  for  the  per- 
formance of  any  duty  under  the  provisions  of  this  Title,  it  shall  be  lawful 
for  the  civil  officer,  under  whose  .orders  the  military  forces  are  acting,  or  of 
the  commanding  officer  of  such  military  forces,  if  it  be  deemed  advisable  to  do 
so,  in  subduing  or  preventing  such  riot,  rout,  mob,  tumult,  or  unlawful  assem- 
blage or  the  outbreak  thereof,  to  prohibit  all  persons  from  occupying  or  pass- 
ing any  street,  road,  or  place  in  the  vicinity  of  the  riot,  rout,  mob,  tumult, 
or  unlawful  assembly,  or  the  place  where  the  same  is  threatened,  or  where 
the  said  military  forces  may  be  at  the  time  being,  and  otherwise  to  regulate 
the  passage  and  occupancy  of  such  streets  and  places.  Any  person,  after 
being  duly  informed  of  such  prohibition  and  regulation,  who  attempts  to  go 
or  to  remain  on  such  street,  road,  or  place,  or  who  fails  to  depart  after  being 
warned,  is  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished 
therefor. 

Acts  1905,  p.  133. 


CHAPTER  13. 

Naval  Militia. 

§  1442.  Naval  militia.  In  addition  to  the  National  Guard,  the  Gov- 
ernor in  his  discretion  may,  in  time  of  peace,  organize  a  battalion  of  naval 
militia  to  consist  of  not  less  than  two  or  more  than  four  divisions,  to  be  or- 
ganized by  voluntary  enlistment,  for  the  defense  of  coasts  and  harbors,  which 
battalion  shall  be  designated  as  the  first  battalion  naval  militia  of  Georgia. 
The  officers  of  said  battalion  shall  be  a  commander,  one  lieutenant-com- 
mander to  act  as  executive  officer,  one  lieutenant  to  act  as  navigator,  one 
aide,  one  ordnance  officer,  one  paymaster,  and  one  surgeon,  each  with  the 
rank  of  lieutenant,  junior  grade,  and  there  may  also  be  attached  to  the  staff 
of  the  commanding  officer  the  following  warrant  and  petty  officers:  one 
master-at-arms,  one  electrician,  one  chief  gunner's  mate,  one  chief  quarter- 
master, four  quartermasters,  and  eight  signal  men,  two  yeomen,  one  hospital 
steward,  who  must  be  a  licensed  druggist,  and  one  chief  boatswain's  mate. 
Also,  where  there  is  a  ship  on  station,  there  shall  be  an  engineer's  division, 
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to  consist  of  one  chief  engineer  with  the  rank  of  lieutenant,  and  two  assistant 
engineers  with  the  rank  of  ensign,  and  four  oilers  and  four  water  tenders 
without  rank.  The  commander  and  lieutenant-commander  are  to  be  elected 
in  a  similar  manner  to  field  officers  of  the  National  Guard,  and  the  other 
officers  and  non-commissioned  staff  officers  are  to  be  appointed  or  warranted 
by  the  comman4er  in  a  similar  manner  as  officers  and  non-commissioned  staff 
officers  of  battalions  of  the  National  Guard. 
Acts  1905,  p.  133. 

§  1443.  Officers  of  artillery  and  torpedo  divisions.  Each  division  of 
naval  artillery  and  the  naval  torpedo  division  shall  be  commanded  by  a  lieu- 
tenant, and  in  addition  shall  contain  one  lieutenant,  junior  grade,  two  en- 
signs, and  not  less  than  forty  nor  more  than  seventy-two  warrant  and  petty 
officers  and  seamen,  as  enlisted  men.  The  naval  torpedo  division  shall  not 
consist  of  more  than  three  crews,  each  of  which  will  contain  at  least  six  petty 
officers  and  seamen.  The  first  crew  shall  be  commanded  by  a  lieutenant, 
junior  grade,  and  the  second  and  third  crews  by  two  ensigns.  Each  torpedo 
crew  shall  contain  at  least  two  men  with  a  practical  knowledge  of  electricity, 
and  two  others  with  a  practical  knowledge  of  steam-engineering. 

§  1444.  Service  and  pay.  The  officers  and  enlisted  men  of  the  afore- 
said naval  battalion,  or  any  part  thereof,  shall  perform  such  duty  or  service 
as  may  be  ordered  by  the  Governor,  and  shall  be  paid  the  same  compensation 
as  provided  for  like  grades  in  the  National  Guard,  when  they  have  not  re- 
ceived any  compensation  from  the  United  States. 

§  1445.    Battalion  to  correspond  to  same  in  National  Guard.     The 

naval  battalions  shall  be  considered  to  correspond  to  a  battalion  in  the  Na- 
tional Guard  of  Georgia,  and  shall  be  entitled  to  the  same  privileges  and  al- 
lowances of  such  battalion.  Each  division  of  such  naval  battalion  shall  be 
considered  to  correspond  to  a  company  of  the  National  Guard  of  Georgia, 
and  shall  be  entitled  to  the  same  privileges  and  allowances.  The  members  of 
the  naval  battalion,  and  each  division  thereof,  may  form  themselves  into  an 
organization,  and  adopt  by-laws  in  the  same  manner,  with  the  same  powers, 
and  subject  to  the  same  limitations  as  are  prescribed  for  members  of  com- 
panies in  the  National  Guard  of  Georgia. 


CHAPTER  14. 

Miscellaneous  Provisions. 

§  1446.  Trespass  on  camp  grounds  and  other  places.  The  com- 
manding officer  upon  any  occasion  of  duty,  or  his  duly  authorized  representa- 
tive, may  place  in  arrest  during  the  continuance  thereof,  and  deliver  to  the 
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proper  civil  authorities  with  charges  in  writing,  after  relief  from  such  duty, 
any  person  who  shall,  after  due  warning,  trespass  upon  the  camp  ground, 
parade  ground,  armory,  or  other  place  devoted  to  such  duty,  or  shall  in  any 
way  or  manner  interrupt  or  molest  the  orderly  discharge  of  duty  by  such 
troops,  or  shall  disturb  or  prevent  the  passage  of  troops  going  to  or  return- 
ing from  any  duty,  or  shall  insult,  by  jeer  or  otherwise,  any  officer  or  soldier 
while  on  duty  or  going  to  or  returning  from  duty.  He  may  prohibit  and  pre- 
vent the  sale,  giving  away,  of  use  of  all  spirituous  liquors,  wines,  ale,  or  beer, 
the  holding  of  huckster  or  auction  sales,  all  gambling,  and  the  establish- 
ment and  maintenance  of  disorderly  places  within  the  limits  of  the  post, 
camp  grounds,  rifle  range,  place  of  encampment,  drill,  parade,  review,  or 
other  occasion  under  his  command,  or  within  such  limits  not  exceeding  one 
mile  therefrom,  as  he  may  prescribe.  Any  person  who  shall  offend  as  pro- 
vided in  this  section  shall  be  guilty  of  a  misdemeanor. 
Acts  1905,  p.  133. 

§  1447.  Other  military  organizations.  It  shall  not  be  lawful  for  any 
body  of  men  whatever,  other  than  the  military  forces  of  this  State,  and  the 
troops  of  the  United  States,  and  bodies  of  police,  to  associate  themselves  to- 
gether as  a  military  organization  or  to  drill  or  parade  with  arms  in  this  State, 
without  the  license  of  the  Governor,  which  license  may  at  any  time  be  re- 
voked: Provided,  the  students  of  educational  institutions  where  military 
science  is  part  of  the  course  of  instruction  may,  with  the  consent  of  the  Gov- 
ernor, drill  and  parade  under  arms  in  public  under  the  superintendence  of 
their  instructors.  And  provided  further,  that  nothing  herein  contained  shall 
be  construed  as  to  prevent  benevolent,  secret,  or  social  organizations  from 
wearing  swords  and  parading  with  side  arms.  Whoever  offends  against  the 
provisions  of  this  section,  or  belongs  to  or  parades  with  any  such  unauthor- 
ized body  of  men  with  arms,  shall  be  guilty  of  a  misdemeanor. 

§  1448.  Incorporated  commands.  Nothing  in  this  Title  shall  defeat 
or  impair  the  existing  rights  and  privileges  of  any  incorporated  regiment, 
battalion,  or  company,  under  their  respective  charters  and  amendments 
thereto,  and  exemptions  allowed  by  special  Acts  of  the  General  Assembly, 
which  are  in  no  wise  contrary  to  the  requirements  of  the  War  Department 
of  the  United  States,  made  in  pursuance  of  the  Act  of  Congress  entitled  "An 
Act  to  promote  the  efficiency  of  the  militia,  and  for  other  purposes,"  ap- 
proved January  21,  1903. 

Acts  1905,  p.  133.    1907,  p.  102. 

Act  incorporating  first  regiment:     Acts  Acts   incorporating   fourth    regiment: 

1889,   p.   126.     Act   incorporating   sec-  Acts  1890-91,  p.  196;  1892,  p.  76.     Act 

ond     regiment:     Acts   1890-1,   p.   194.  incorporating     fifth     regiment:      Acts 

Acts    incorporating    third     regiment:  1892,  p.  77. 
Acts  1890-91,  pp.  195,  198;  1892,  p.  77. 

6   Ga   Code— 57 
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§  1449.  Organizations  not  subject  to  the  Act  of  Congress.  Noth- 
ing in  this  Title  contained  shall  be  construed  to  prohibit  the  existence  and 
maintenance  of  military  organizations  established  under  the  laws  of  this 
State,  applicable  to  its  National  Guard,  which  are  not  subject  to  the  Act  of 
Congress,  entitled  "An  Act  to  promote  the  efficiency  of  the  militia,  and  for 
other  purposes,"  approved  January  21,  1903. 

Acts  1907,  p.  102. 

§  1450.  Wearing  uniform  unlawfully.  Any  person  who  shall  wear 
any  uniform  or  any  device,  strap,  knot,  button,  or  insignia  of  any  design  or 
character  used  as  a  designation  of  grade,  rank,  or  office,  such  as  are  by  law, 
or  general  regulation  duly  promulgated,  prescribed  for  the  use  of  the  active 
militia,  or  any  uniform  similar  thereto  in  appearance,  style,  or  make-up,  ex- 
cept members  of  the  army  and  navy  of  the  United  States  and  of  the  active 
militia  of  this  or  any  other  State,  or  who  shall  in  any  manner  impersonate 
i»ny  officer  or  enlisted  man  of  the  active  militia  of  this  State,  shall  be  deemed 
guilty  of  a  misdemeanor :  Provided,  that  this  section  shall  not  apply  to  per- 
sons wearing  on  the  stage  any  such  uniform  at  theatrical  or  like  performances. 

§  1451.  Names  of  organizations.  Regiments,  battalions,  and  com- 
panies already  organized  may  retain  any  speciail  name  or  designation  they 
may  have  adopted,  or  may  have  by  charter  if  incorporated,  and  any  regi- 
ment, battalion,  or  company  hereafter  organized  may  adopt  and  retain  any 
special  name  or  designation  it  may  select,  which  name  may  be  changed  at 
any  time  by  a  majority  vote  of  the  organization ;  but  regiments  and  unas- 
signed  battalions  must  be  numbered  in  their  respective  arms,  and  every  com- 
pany attached  to  a  regiment  or  unassigned  battalion  must  be  designated  in 
such  regiment  or  unassigned  battalion  by  a  letter  of  the  alphabet. 

§  1452.  Music.  The  commanding  officer  of  any  organization  may  em- 
ploy any  band  or  field  music,  not  part  of  the  organized  militia  of  this  State, 
to  furnish  music  at  any  drill,  parade,  review,  encampment,  or  occasion,  and 
all  members  of  such  band  or  field  music  so  employed  and  there  present  for 
duty  shall  be  subject  to  orders,  discipline,  and  regulations,  and  for  that 
purpose  shall  be  considered  as  regularly  enlisted  men  during  the  time  of  such 
drill,  parade,  review,  encampment,  or  other  occasion,  and  for  the  violation  of 
such  orders,  discipline,  or  regulations  they  shall  be  liable  to  all  the  penalties 
prescribed  for  enlisted  men,  and  shall  be  subject  to  trial  therefor  by  a  court- 
martial  during  the  continuance  of  such  duty  or  within  thirty  days  thereafter. 

§  1453.  Returns  of  fines  or  penalties.  All  officers  of  said  military 
forces  receiving  fines  or  pecuniary  penalties  collected  by  execution  shall  make 
a  return  thereof  to  the  adjutant-general,  or  to  such  officer  of  his  department 
as  he  may  designate,  at  least  once  a  year,  or  oftener  if  necessary.  The  ad- 
jutant-general shall  lay  an  abstract  of  same  before  the  Governor  annually. 
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§  1454.  Officers  may  administer  oaths.  Any  officer  of  the  military 
forces  of  this  State  is  authorized  to  administer  oaths  in  matters  pertaining  to 
the  military  service,  and  to  witness  military  papers  over  his  official  signature, 
for  which  no  charge  shall  be  made. 

§  1455.  Protection  of  prisoners.  The  commanding  officer  of  any  body 
of  said  military  forces  guarding  any  jail,  building,  or  other  place,  or  escort- 
ing any  prisoner  or  performing  any  other  acts  of  duty,  may,  if  he  deems  it 
advisable,  prescribe  a  reasonable  distance  in  the  vicinity  of  such  jail,  building, 
or  other  place  or  escort  of  such  prisoner,  within  which  persons  shall  not 
come  and  any  person  coming  within  such  limits  without  the  permission  of 
said  officer,  or  refusing  to  depart  after  being  ordered  to  do  so,  shall  be  guilty 
of  a  misdemeanor,  and  shall  be  placed  under  arrest  by  the  military  authorities, 
using  such  force  as  may  be  necessary. 

Acts  1905,  p.  133. 

§  1456.  Reports  to  Governor.  Whenever  any  troops  are  ordered  out 
by  a  civil  officer  under  the  provisions  of  this  Title,  without  first  obtaining  an 
order  from  the  Governor,  it  shall  be  the  duty  of  the  civil  officer,  and  also  of 
the  commander  of  such  troops,  to  report  the  facts  to  the  Governor  as  soon 
as  practicable. 

§  1457.  Change  of  venue.  Any  civil  officer,  military  officer,  or  member 
of  the  said  military  forces,  or  any  person  lawfully  aiding  them  in  the  per- 
formance of  any  military  duty  required  under  the  provisions  of  this  Title,  if 
indicted  or  sued  for  any  crime  or  trespass,  or  for  any  injury  to  person  or 
property  in  endeavoring  to  perform  such  duties,  shall  have  the  right,  and  it 
is  hereby  made  the  duty  of  the  court  in  which  such  indictment  or  suit  is  pend- 
ing, upon  the  application  of  any  person  thus  indicted  or  sued,  to  transfer  the 
trial  of  the  indictment  or  suit  to  some  county  other  than  that  in  which  the  in- 
dictment was  found  or  the  injury  done.  Such  transfer  shall  be  to  any  county 
that  may  be  agreed  upon  by  the  solicitor-general  and  the  defendant  or  his 
counsel,  in  case  of  indictment ;  or  by  the  parties  and  their  counsel,  in  case  of 
suit.  If  a  county  is  not  thus  agreed  upon,  the  judge  shall  select  such  county 
as,  in  his  judgment,  will  afford  a  fair  and  impartial  jury  to  try  the  case,  and 
have  it  transferred  accordingly. 

§  1458.  Order  of  civil  officer.  Any  officer  whose  command  is  called 
out  under  the  provisions  of  this  Title,  and  reporting  to  any  civil  officer,  may 
require  such  civil  officer  to  make  such  order  in  writing  and  to  prescribe  therein 
the  outline  of  the  duties  required  of  him  and  his  command ;  and  such  officer 
may  decline  to  obey  such  orders  until  the  same  are  put  in  writing;  and  while 
such  commanding  officer  must  obey  all  lawful  commands  of  such  civil  officer, 
unless  the  same  are  countermanded  by  or  are  at  variance  with  the  orders  of 
the  Governor,  such  commanding  officer  may  use  his  discretion  as  to  the  man- 
ner of  carrying  out  such  orders,  so  long  as  he  complies  with  their  spirit. 
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§  14S9.  Articles  of  war  and  army  regulations.  Whenever  any  por- 
tion of  the  militia  shall  be  on  duty  under  or  pursuant  to  orders  of  the  Gover- 
nor, or  shall  be  on  duty  or  ordered  to  assemble  for  duty  in  time  of  war,  in- 
surrection, invasion,  public  danger,  or  to  aid  the  civil  authorities  on  account 
of  any  breach  of  the  peace,  tumult,  riot,  resistance  to  process  of  this  State,  or 
imminent  danger  thereof,  or  for  any  other  cause,  the  Articles  of  War  govern- 
ing the  army  of  the  United  States,  and  the  regulations  prescribed  for  the 
army  of  the  United  States,  as  far  as  such  regulations  are  consistent  with  this 
Title  and  the  regulations  issued  thereunder,  shall  be  enforced  and  regarded 
as  a  part  of  this  Title,  until  said  forces  shall  be  duly  relieved  from  such  duty. 
As  to  offenses  committed  when  such  Articles  of  War  are  so  in  force,  courts- 
martial  shall  possess,  in  addition  to  the  jurisdiction  and  power  of  sentence 
and  punishment  herein  vested,  all  additional  jurisdiction  and  power  of  sen- 
tence and  punishment  exercisable  by  like  courts  under  such  Articles  of  War  or 
the  regulations  or  laws  governing  the  United  States  Army,  or  the  custom 
and  usages  thereof ;  but  no  punishment  under  such  rules  and  articles,  which 
shall  extend  to  the  taking  of  life,  shall  in  any  case  be  inflicted  except  in  time 
of  actual  war,  invasion,  and  insurrection,  declared  by  proclamation  of  the 
Governor  to  exist,  and  then  only  after  the  approvaTby  the  Governor  of  the 
sentence  inflicting  such  punishment.  Imprisonment  other  than  in  guard 
house  shall  be  executed  in  jails  or  prisons  as  hereinbefore  provided. 

§  1460.  Medals  and  bars.  To  every  officer  and  enlisted  man  who  has 
served  this  State  honestly  and  faithfully  for  six  years,  continuous  or  other- 
wise, and  who  continues  in  active  service  as  an  officer  or  enlisted  man  after 
that  period,  there  shall  be  awarded  a  bronze  medal  of  suitable  design  and  in- 
scription, and  after  each  additional  four  years  of  honest  and  faithful  service, 
continuous  or  otherwise,  there  shall  be  awarded,  upon  like  continuance  in 
service,  a  bronze  bar.  This  law  shall  retroact  in  favor  of  all  officers  and  en- 
listed men  now  actively  in  the  service,  or  who,  having  the  prescribed  term  of 
service,  shall  reconnect  themselves  with  the  service  of  the  State  at  some  fu- 
ture date:  Provided,  that  the  time  of  service  in  the  Confederate  States  army 
or  navy,  or  in  the  Cnited  States  army  as  a  volunteer  of  this  State  subse- 
quently to  1870,  shall  be  counted  double,  if  necessary  to  make  the  required 
length  of  service.  These  medals  and  bars  shall  be  furnished  by  the  State, 
through  the  adjutant-general's  office,  upon  application  of  the  person  entitled 
thereto,  approved  by  intermediate  commanders,  and  the  expense  of  same  shall 
be  paid  out  of  the  military  fund. 

§  1460  (a).  Service,  how  counted.  [Any  officer  or  soldier  who  has 
served  five  years  in  the  organized  militia  of  this  State,  or  who  may  hereafter 
serve  this  period,  may  count  any  service  which  he  may  have  had  in  the  Na- 
tional Guard  of  other  States  or  in  the  United  States  army  towards  the  serv- 
ice required  for  issue  of  service  medals.] 

Acts  1912,  pp.  145,  148. 
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§  1461.  Advisory  boards.  The  Governor  has  power  to  appoint  advi- 
sory and  other  military  boards  as  the  service  of  the  same  shall,  in  his  discre- 
tion, be  needed. 

§  1462.  Regulations,  publication  of.  For  the  purpose  of  carrying 
into  effect  the  provisions  of  this  Title,  and  of  the  laws  of  the  United  States  in 
so  far  as  they  may  apply  to  the  militia  of  this  State,  and  of  providing  for  the 
organization,  discipline,  and  government  of  the  militia  of  this  State  in  all 
particulars  not  therein  fully  described,  the  Governor  is  authorized  to  make 
and  order  such  regulations,  not  inconsistent  with  law,  as  he  may  find  neces- 
sary, which  regulations  shall  have  the  same  force  and  effect  as  provisions  of 
this  Title  until  revoked  by  the  Governor;  and  to  furnish  to  each  officer  of  the 
militia  at  least  one  copy  of  this  Title  and  of  any  amendments  thereto  which 
may  from  time  to  time  be  made,  and  of  such  regulations  as  may  be  prescribed, 
printed  in  pamphlet  form  at  the  expense  of  the  State.  Except  as  prescribed 
in  the  regulations  herein  provided  for,  and  in  all  matters  not  covered  by  this 
Title,  the  regulations,  customs,  and  usages  of  the  army  or  navy  of  the  United 
States,  as  the  case  may  be,  shall  govern,  as  far  as  may  be  applicable,  and  the 
regulations  and  orders  of  the  Governor,  not  inconsistent  with  law,  shall  re- 
main in  force  until  otherwise  directed  by  the  Governor. 

§  1462  (a).  Railway  passes.  [Officers  in  the  military  department  of 
the  State  are  hereby  authorized  to  accept  and  use  railway  passes  on  official 
business  of  the  State.] 

Acts  1912,  pp.  145,  148. 

§  1462  (b).  Expenses  of  troops  to  aid  civil  authority.  [The  ex- 
penses of  troops  in  aid  of  civil  authority  shall  not  be  paid  from  funds  ap- 
propriated for  the  regular  expenses  of  the  National  Guard.] 

Acts  1912,  pp.  145,  148. 


CHAPTER  15. 
Georgia  Volunteers. 


ARTICLE  1. 

Georgia  Volunteers. 

§  1463.  Georgia  Volunteers;  organization.  The  "Georgia  Volun- 
teers" shall  consist  of  such  regiments,  battalions,  companies,  troops,  and  bat- 
teries of  infantry,  coast  artillery,  cavalry,  and  field  artillery  as  may  be  or- 


Digitized  by 


Google 


§§  1464-1468  PUBLIC  DEFENSE  902 

Georgia  Volunteers. 

ganized  and  mustered  into  the  service  of  this  State  under  and  in  pursuance 
of  the  authorization  and  order  of  the  Governor. 
Acts  1908,  p.  92. 

§  1464.  Who  are  eligible.  Any  able-bodied  white  male  resident  of  this 
State,  who  has  or  shall  have  served  actively  for  five  years  in  the  organized 
militia  of  this  State,  as  heretofore,  now,  or  hereafter  organized  and  desig- 
nated, or  who  served  to  honorable  discharge  in  the  United  States  army,  or 
United  States  Volunteers  in  Spanish- American  War  of  1898,  and  none  others, 
shall  be  eligible  to  membership  in  the  "Georgia  Volunteers"  either  by  com- 
mission or  enlistment. 

§  1465.  Governor  to  regulate  and  control.  The  Governor  is  hereby 
empowered  and  directed  to  prescribe  by  order  the  minimum  and  maximum 
number  of  men  for  such  organizations,  and  to  promulgate,  from  time  to  time, 
such  orders  and  regulations  as  may  be  necessary  for  the  proper  discipline  and 
government  thereof. 

§  1466.  May  be  attached  to  National  Guard  brigades,  etc.  Such 
volunteer  organizations  may  be  attached  to  and  form  a  part  of  National 
Guard  brigades,  regiments,  and  battalions  for  purposes  of  administration  and 
service  to  State,  counties,  and  municipalities. 

§  1467.  What  laws  subject  to.  Such  volunteer  organizations,  except 
as  herein  provided,  shall  be  subject  to  the  laws  of  this  State,  and  the  regula- 
tions made  in  pursuance  thereof,  relating  to  the  National  Guard  of  Georgia, 
and  shall  have  all  the  rights  and  privileges  accruing  thereunder  to  the  Na- 
tional Guard  of  Georgia  as  far  as  the  same  may  be  deemed  by  the  Governor 
to  be  applicable.  The  Governor  is  authorized,  from  the  military  fund  ap- 
propriated by  this  State,  to  defray  the  expenses  incident  to  any  service  which 
he  may  require  of  such  organization. 
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CHAPTER  1. 


ARTICLE  1. 

Commissioner  of  Pensions. 

§  1468.  Commissioner,  election  of.  There  shall  be  a  commissioner 
of  pensions,  who  shall  be  elected  by  the  electors  of  the  whole  State  who  are 
entitled  to  vote  for  the  members  of  the  General  Assembly. 

Acts  1896,  p.  65.  1901,  p.  58.  1906,  p.  110.  1908,  p.  66. 

§  1469.  Election,  how  held.  Said  election  shall  be  held  under  the  same 
rules  and  regulations  as  now  apply  to  the  election  of  Governor,  State-house 
officers,  and  members  of  the  General  Assembly,  and  at  the  same  time;  and 
all  subsequent  terms  of  said  office  (except  the  first)  shall  begin  and  end  in 
the  same  way  and  at  the  same  time  with  the  Governor  and  all  State-house 
officers  so  elected. 

Acts  1896,  p.  66. 
§  80,  C.  C. 

§  1470.  Election,  when  held.  The  successor  of  the  incumbent  in  office, 
August  14th,  1898,  shall  be  elected  at  the  first  general  election  preceding  the 
expiration  of  said  incumbent's  term,  and  for  a  term  of  two  years,  and  until 
his  successor  is  elected  and  qualified. 

Acts  1908,  p.  66. 

§  1471.  Salary  of  commissioner.  Said  commissioner  shall  receive  from 
the  State  an  annual  salary  of  three  thousand  dollars. 

Acts  1896,  p.  65.  1906,  p.  110.  1908,  p.  66. 

§  1472.  The  office,  how  long  it  shall  continue.  The  office  of  commis- 
sioner of  pensions  shall  continue  for  [twenty-five]  (a)  years  only,  unless 
continued  by  further  legislation. 

Acts  1896,  p.  65.     1901,  p.  58.     (a)  Acts  1910,  p.  124. 

§  1473.  Vacancy,  how  filled.  In  case  of  a  vacancy  in  said  office,  causing 
an  unexpired  term,  the  same  shall  be  filled  by  executive  appointment,  and  the 
person  so  appointed  shall  hold  said  office  for  the  balance  of  the  unexpired 
term,  and  until  his  successor  is  elected  and  qualified. 

Acts  1908,  p.  66. 

This   section   is  given   here   as   it   ap-  the  volume  of  session  laws.    See  Acts 

pears  in  the  Act  signed  by  the  Gov-  1908,  p.  67. 

ernor.    It  is  not  printed  correctly  in 

§  1474.  Commissioner's  duties.  It  shall  be  the  duty  of  said  commis- 
sioner of  pensions  to  examine  and  pass  on  all  pension  claims  under  existing 
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laws,  to  keep  a  correct  record  of  all  approved  claims  with  the  name,  disability, 
service,  county,  and  amount  paid ;  to  furnish  the  various  ordinaries  with  suit- 
able blanks  for  use  of  claimants;  to  draw  a  warrant  on  the  State  treasurer, 
to  be  signed  by  the  Governor  and  countersigned  by  the  commissioner  for  the 
amounts  which  may  be  due  on  approved  claims,  and  for  which  appropriations 
are  made. 

Acts  1896,  p.  65. 

§  1475.  Annual  report  to  the  Governor.  The  commissioner  shall,  on 
the  first  day  of  October  of  each  year,  make  to  the. Governor  a  written  report 
showing  under  the  several  pension  laws  the  whole  number  of  pensioners,  the 
number  of  claims  allowed  for  the  past  year,  and  the  amounts  paid,  together 
with  such  other  information  pertaining  to  his  office  as  the  Governor  may 
ask. 

§  1476.  Commissioner  not  to  exercise  power  of  attorney.    The  com- 
missioner shall  not  exercise  a  power  of  attorney  to  draw  a  pension. 
Acts  1896,  p.  65. 

§  1477.  Commissioner  shall  furnish  ordinary  with  pension  list.    It 

is  the  duty  of  the  commissioner  of  pensions  to  furnish  to  each  ordinary  in 
every  county  a  complete  list  of  each  pension  roll,  showing  the  company  and 
regiment  of  the  soldier  pensioner  in  which  he  served  during  the  war  between 
the  States,  and  of  each  husband  of  every  widow  pensioner,  and  the  ground 
for  which  the  pension  was  granted,  and  the  witnesses  making  the  proof 
therefor. 
Acts  1903,  p.  85. 

§  1478.  Duty  of  ordinary  as  to  lists.  It  shall  be  the  duty  of  the  ordi- 
nary to  enter  the  list  of  pensioners  in  a  substantial  and  well-bound  record, 
which  shall  be  kept  open  to  the  inspection  of  the  public  like  other  public 
records  in  his  office,*  and  this  record  shall  be  used  by  the  grand  juries  for 
their  examinations  and  report  on  annually. 

§  1479.  Cost  of  the  book  and  making  the  record.  The  cost  of  the 
book  and  the  making  of  the  record  shall  be  paid  for  by  the  counties  as  re- 
quired by  law  for  the  purchase  and  making  of  other  records. 

§  1480.  Books,  etc.,  open  to  inspection  and  under  charge  of  Gov- 
ernor. All  records,  books,  claims,  or  other  matters  connected  with  the 
office  of  said  commissioner  of  pensions  shall  be  kept  open  to  inspection,  and 
under  the  charge  and  direction  of  the  Governor. 

Acts  1896,  p.  65. 

§  1481.  Rulings  of  commissioner  subject  to  revision  by  Governor. 

All  rulings  made  by  »aid  commissioner  shall  be  subject  to  revision  and  change 
by  the  Governor. 
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'    §  1482.  Salaries  of  clerk  and  stenographer.    The  salary  of  the  clerk 
and  the  *  stenographer  in  the  office  of  the  commissioner  shall  be  [one  hun- 
dred]  (a)  dollars  each  per  month. 
Acts  1905,  p.  123.     (a)  Acts  1911,  p.  77. 


ARTICLE  2. 
Pensions  for  Maimed  and  infirm  Confederate  Soldiers. 

§  1483.  (§  1250.)  Pensions  to  maimed  soldiers.  Any  person  who  en- 
listed in  the  military  service  of  the  Confederate  States,  or  of  this  State,  dur- 
ing the  civil  war  between  the  States  of  the  United  States,  who  was  bona  fide 
a  citizen  of  this  State  on  October  26th,  1888,  and  who  continues  to  be 
bona  fide  citizen  of  this  State,  and  any  Georgian  who  enlisted  from  Georgia, 
or  served  in  a  Georgia  command,  who  was  living  within  the  State  in  1888; 
and  any  person  who  enlisted  in  the  military  service  of  the  Confederate 
States,  who  was  a  bona  fide  citizen  of  this  State  in  the  year  1888,  and  who 
removed  from  the  State  after  said  date  and  has  since  returned  to  the  State 
of  Georgia,  but  who  for  twelve  months  prior  to  making  his  application  has 
been  a  bona  fide  citizen  of  this  State  and  who  was  drawing  pension  under 
the  pension  laws  of  this  State  at  the  time  of  his  removal  from  the  State; 
and  any  Confederate  soldier  whose  service  was  rendered  as  a  member  of  a 
Georgia  regiment  or  company,  and  who  was  a  resident  of  this  State  on  the 
22d  day  of  August,  1905,  and  who  lost  a  limb  or  limbs  while  engaged  in  said 
military  service,  occasioned  by  reason  of  such  military  service,  or  who  may 
have  then  received  wounds  or  injuries  which  afterwards  caused  the  loss  of  a 
limb  or  limbs,  or  who  may  have  been  permanently  injured  while  in  said  service, 
and  who  may  be  a  bona  fide  citizen  of  this  State  at  the  time  of  making  applica- 
tion for  the  benefits  herein  provided  for, 

Shall  be  entitled  to  receive  once  a  year  the  following  allowances  or  pay, 
for  the  purposes  expressed  in  Article  7,  section  1,  paragraph  1  (and  the 
amendment  thereto),  of  the  Constitution  of  1877,  to  wit: 

For  total  loss  of  sight,  one  hundred  and  fifty  dollars. 

For  total  loss  of  sight  of  one  eye,  thirty  dollars. 

For  total  loss  of  hearing,  thirty  dollars. 

For  loss  of  all  of  a  foot  or  loss  of  leg,  one  hundred  dollars. 

For  loss  of  all  of  a  hand  or  loss  of  arm,  one  hundred  dollars. 

For  loss  of  both  hands  or  both  arms,  one  hundred  and  fifty  dollars. 

For  loss  of  both  feet  or  both  legs,  one  hundred  and  fifty  dollars. 

♦"The"  does  not  appear  in  the  repetition  of  the  section  as  amended  in  either 
♦he  enrolled  Act  of  1911  or  the  published  copy. 
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For  the  loss  of  one  hand  or  foot  and  one  arm  or  leg  by  same  person,  one" 
hundred  and  fifty  dollars. 

For  permanent  injuries  from  wounds  whereby  a  leg  is  rendered  substan- 
tially and  essentially  useless,  fifty  dollars. 

For  permanent  injuries  from  wounds  whereby  an  arm  is  rendered  jub- 
stantially  and  essentially  useless,  fifty  dollars. 

For  the  loss  of  one  finger  or  one  toe,  five  dollars. 

For  the  loss  of  two  fingers  or  two  toes,  ten  dollars. 

For  the  loss  of  three  fingers  or  three  toes,  fifteen  dollars. 

For  the  loss  of  four  fingers  or  four  toes,  twenty  dollars. 

For  the  loss  of  four  fingers  and  a  thumb  or  five  toes,  twenty-five  dollars. 

For  other  permanent  injury  from  wounds  or  disease  contracted  during  the 
service,  and  while  in  line  of  duty  as  a  soldier,  whereby  the  person  injured 
or  diseased  has  been  rendered  practically  incompetent  to  perform  the  ordinary 
manual  vocations  of  life,  fifty  dollars. 

For  permanent  injuries  from  wounds  whereby  a  hand  or  foot  is  rendered 
substantially  and  essentially  useless,  twenty-five  dollars. 

For  wounds  or  disease  which  renders  applicant  totally  disabled  for  labor,  or 
helpless,  one  hundred  dollars. 

Acts  1887,  p.  27,  1888,  p.  16.  1889,  p.  40.  1892,  p.  52.  1905,  p.  133. 

§  1484.  (§  1251.)  Method  of  obtaining  pensions.  Before  any  person 
shall  be  entitled  to  any  of  such  benefits,  he  shall  make  oath  before  some  officer 
authorized  to  administer  oaths,  stating  in  what  company,  regiment,  and  bri- 
gade he  was  serving  when  the  loss  was  sustained  or  injury  received,  or  when 
and  where  he  contracted  the  disease  which  caused  the  amputation  or  loss 
of  limb  or  limbs,  or  produced  the  permanent  disability  claimed  to  exist.  The 
Applicant  shall  fully  and  clearly  set  forth  all  the  facts  showing  the  injury, 
its  character,  and  especially  the  extent  of  the  disability  resulting  therefrom, 
his  citizenship  and  rights  to  the  benefits  of  this  Article.  He  shall  also  furnish 
an  affidavit  of  one  of  the  commissioned  officers  of  his  company  or  regiment, 
showing  that  he  rendered  service  as  a  soldier  and  received  the  injury  at  the 
time  and  place  claimed  by  applicant,  and  that  the  disability  claimed  to  exist 
does  exist.  If  the  affidavit  of  such  commissioned  officer  cannot  be  had,  the 
applicant  may  prove  his  service  and  injury  by  any  three  respectable  citizens 
who  served  with  him  in  the  army  or  who  knew  of  his  service  and  injury,  the 
sufficiency  of  such  proof  to  be  subject  to  the  rules  and  regulations  to  be 
adopted  by  the  commissioner  of  pensions  and  set  forth  in  the  blank  sent 
out  from  his  office  for  use  of  applicants.  The  applicant  shall  also  procure 
the  sworn  statement  of  two  reputable  physicians  of  his  own  county,  showing 
precisely  how  he  has  been  wounded  and  the  extent  of  the  disability  resulting 
from  the  wound  or  injury  or  disease  described.  All  of  said  affidavits  shall 
be  certified  to  be  genuine  by  the  ordinary  of  the  county  where  made,  and  he 
shall  in  his  certificate  state  that  all  the  witnesses  who  testify  to  applicant's 
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proofs  are  persons  of  respectability  and  good  reputation,  and  that  their  state- 
ments are  worthy  of  belief ;  and  also  that  the  attesting  officer  or  officers  are 
duly  authorized  to  attest  said  proofs,  and  that  their  signatures  thereto  are 
genuine. 


ARTICLE  3. 
Pensions  to  Aged  and  Infirm  Confederate  Soldiers. 

§  1485.  (§  1254.)  Payments.  There  shall  be  paid  annually  a  pension 
of  sixty  dollars  to  each  Confederate  soldier  now  residing  in  the  State  of 
Georgia,  and  who  was,  on  the  22d  day  of  August,  1905,  a  bona  fide  citizen 
of  this  State,  who  by  proper  proofs  shows  that  he  volunteered  either  in  the 
regular  Confederate  service  or  in  the  organized  militia  of  the  State  of  Georgia 
during  the  Civil  War  and  performed  regular  military  duty  for  a  period  of 
not  less  than  six  months,  and  who,  at  the  date  of  filing  his  application, 
submits  proof  to  show  that  by  reason  of  his  "age  and  poverty,  infirmity 
and  poverty,  or  blindness  and  poverty,"  he  is  unable  to  support  himself  by 
his  own  exertions  or  labor.  This  section  shall  apply  to  and  embrace  any 
Confederate  soldier  whose  service  was  rendered  as  a  member  of  a  Georgia 
regiment  or  company,  and  who  was  a  resident  of  this  State  on  the  22d  day 
of  August,  1905:  [Provided,  that  in  case  of  total  blindness,  the  pensioner 
under  the  provisions  of  this  section  shall  upon  proper  proof,  be  paid  annually 
a  pension  of  one  hundred  dollars.]   (a) 

Acts  1894,  p.  32.  1878-9,  p.  41.  1880-1,  p.  50.  1882-3,  p.  44.  1884-5,  pp.  32,  35, 
127,  138.  1887,  p.  28.  1888,  p.  18.  1905,  p.  133.  (a)  Acts  1912,  p.  84. 

§  6551,  C.  C. 

§  1486.  (§  1255.)  What  applications  shall  show.  Each  applicant 
shall  make  oath  before  the  ordinary  of  his  own  county,  setting  forth  his  name, 
age,  occupation,  and  physical  condition,  the  company  and  regiment  in  Which 
he  enlisted  as  a  soldier,  the  full  term  of  his  service  in  the  Confederate  army 
or  Georgia  militia,  what  property,  effects,  or  income  he  possesses,  and  shall 
furnish  the  testimony  of  one  witness  who  personally  knows  that  he  enlisted 
in  the  service  and  performed  the  duties  of  a  soldier  as  claimed  by  him,  and 
that  he  is  unable  to  support  himself  by  labor  of  any  sort.  He  shall  also  fur- 
nish proof  by  two  physicians  of  his  county,  showing  his  precise  physical  con- 
dition and  inability  to  labor  at  any  work  or  calling  sufficient  to  earn  a  support 
for  himself.  These  proofs  shall  be  made  before  the  ordinary  of  the  county 
of  the  residence  of  the  witnesses. 

§  1487.  (§  1256.)  Ordinary's  certificate.  The  ordinary  shall  certify 
to  the  trustworthy  character  of  the  witnesses  and  to  the  citizenship  of  the 
applicant,  and  that  the  full  text  of  the  affidavits  have  been  read  to  all  of  the 
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affiants.     He  shall  in  every  case  administer  an  oath  to  each  applicant  and 
witness,  before  they  sign  the  affidavits. 
Acts  1894,  p.  33. 

§  1488.  (§  1257.)  Additional  proofs  may  be  demanded.  The  com- 
missioner may  demand  other  and  additional  proofs  in  any  case  where  he 
may  have  reason  to  suspect  that  the  claim  is  not  meritorious. 

§  1489.  (§  1260.)  Pensioners  already  enrolled.  No  person  already 
enrolled  as  a  pensioner  under  the  preceding  Article  shall  be  entitled  to  an 
additional  pension  under  this  Article. 

§  1490.  (§  1261.)  Subsequent  payments,  how  procured.  After  an 
applicant  has  been  enrolled  as  a  pensioner  under  this  Article,  subsequent 
annual  payments  shall  be  made  upon  sworn  application  of  the  beneficiary, 
accompanied  by  the  certificate  of  the  ordinary  of  his  county,  showing  con- 
tinued residence  in  this  State  and  that  his  disability  still  exists. 


ARTICLE  4. 
Pensions  for  Widows  of  Georgia  Confederate  Soldiers. 

§  1491.  (§  1262.)  Pensions  to  widows.  To  the  widow  of  every  Georgia 
Confederate  soldier,  and 

To  the  widow  of  every  Confederate  soldier  who  enlisted  in  a  Georgia 
regiment,  and 

To  the  widow  of  every  Confederate  soldier  who  is  herself  a  native  Geor- 
gian, now  residing  in  the  State  of  Georgia,  and  so  long  as  she  may  continue 
to  so  reside,  shall  be  paid  annually  on  the  fifteenth  day  of  February  a  pension 
of  sixty  dollars :  Provided,  that  this  section  shall  only  apply  to  such  widows 
as  were  married  at  the  time  of  the  service  of  such  husband  in  the  Confed- 
erate army  and  have  remained  unmarried  since  the  death  of  such  soldier 
husband;  Provided  further,  that  the  said  soldier  husband  shall  have  died  in 
the  service  of  the  Confederate  States,  or  since,  from  wounds  received  therein 
or  disease  contracted  in  the  service. 

Acts  1890-1,  p.  202.  1892,  p.  98.  1896,  p.  67. 

§  6551,  C.  C. 

§  1492.  How  preceding  section  shall  be  construed.  The  preceding 
section  shall  be  construed  to  embrace  not  only  such  persons  as  were  widows 
on  the  23d  day  of  December,  1890,  but  such  other  persons  as  have  or 
may  hereafter  become  widows:  Provided,  the  requirements  set  out  in  the 
next  succeeding  section  shall  be  complied  with. 

Acts  1896,  p.  67. 
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§  1493.  (§  1263.)  Evidence  to  be  furnished,  etc.  Each  applicant  for 
such  benefits  shall  furnish  evidence  of  the  enlistment  and  service  of  her 
husband  in  the  Confederate  army,  or  the  State  forces,  during  the  war,  and 
that  his  death,  whether  it  resulted  during  or  since  the  war,  was  directly  the 
result  of  the  service;  but  if  any  soldier  husband  sq  enlisted  did  not  return 
after  the  close  of  the  war,  and  nothing  having  been  heard  of  him  since,  evi- 
dence of  these  facts  shall  be  conclusive  as  to  his  death.  The  evidence  shall  be 
made  by  witnesses,  not  less  than  three,  and  in  conformity  with  the  rules  and 
forms  to  be  prescribed  by  the  commissioner  of  pensions.  Each  applicant  must 
also  furnish  the  certificate  of  the  ordinary  of  the  county  wherein  she  resides, 
showing  her  residence,  and  that  she  resided  in  Georgia,  August  22d,  1905. 

Acts  1890-1,  p.  202.     1892,  p.  98.     1905,  p.  133. 

§  1494.  (§  1265.)  Pension  to  widow  of  deceased  pensioner.  The 
widow  of  every  Confederate  soldier  who  was  on  the  invalid  pension  roll  of 
the  State  of  Georgia  on  account  of  wounds  received  or  disease  contracted 
while  in  the  Confederate  service,  and  who  has  died  from  the  effects  of  the  in- 
juries for  which  he  was  pensioned,  shall  be  allowed  a  pension  of  sixty  dollars 
per  annum  from  the  date  of  this  Act,  so  long  as  she  remains  the  widow  of 
such  deceased  pensioner:  Provided,  said  widow  was  married  to  or  was  the 
wife  of  said  Confederate  soldier  during  the  date  of  service  in  the  Confeder- 
ate army. 

Acts  1895,  p.  102. 

§  1495.  (§  1268.)  Pension  exempt  from  garnishment  or  other  proc- 
ess. The  pensions  of  Confederate  soldiers,  and  widows  of  Confederate  sol- 
diers, shall  be  exempt  from  garnishment  and  all  other  legal  process,  no  matter 
in  whose  hands  the  pension  or  pensions  may  be;  and  no  court  or  ministerial 
officer  in  this  State  shall  ever  have  jurisdiction  or  authority  to  issue  or  en- 
force any  garnishment  or  other  process  against  the  same. 

Acts  1890-1,  p.  203. 

§  1496.  (§  1270.)  Examination  of  lists  and  report.  It  shall  be  the 
duty  of  the  grand  jury  to  inspect  and  examine  the  list  of  pensioners,  and  to 
report  the  same  in  their  general  presentment,  stating  whether  in  their  opinion 
all  persons  whose  names  appear  upon  said  list  are  entitled  to  receive  pensions, 
and  giving  the  names  of  such  persons  whose  claims  to  pensions  are,  in  the 
opinion  of  said  grand  jury,  of  a  doubtful  character.  In  making  said  examina- 
tion the  grand  jury  shall  have  power  to  subpoena  witnesses  and  examine  them 
touching  the  validity  of  said  claims  for  pensions,  and  the  clerk  of  the  court 
shall  promptly  transmit  to  the  commissioner  of  pensions  an  exact  copy  of 
that  portion  of  the  presentment  of  the  grand  jury  which  refers  to  pensions, 
and  the  commissioner  of  pensions  shall  cause  additional  proofs  or  evidence 
to  be  given  in  all  claims  which  are  reported  as  doubtful  or  illegal  by  said 
grand  jury,  and  unless  the  claim  is  supported  by  satisfactory  proof  the  same 
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shall  be  disallowed  and  the  name  stricken  from  the  pension-roll;  and  the 
judges  of  the  superior  courts  are  hereby  required  to  give  this  law  specially  in 
charge  to  the  grand  juries  before  whom  said  pension  lists  are  placed  for  ex- 
amination. 

Acts  1890-1,  p.  204. 

§  1497.  Certain  other  widows.  There  shall  be  paid  annually  a  pen- 
sion of  sixty  dollars  to  the  widow  of  each  ex-Confederate  soldier,  now  re- 
siding in  the  State  of  Georgia,  and  who  was  on  the  first  day  of  January,  1900, 
a  bona  fide  citizen  of  this  State,  who  by  proper  proof  shows  that  she  is  the 
widow  of  an  ex-Confederate  soldier  who  volunteered  either  in  the  regular 
service,  or  in  the  organized  militia  of  the  State  of  Georgia  during  the  civil 
war,  and  performed  regular  military  service  for  not  less  than  six  months, 
and  who,  at  the  time  of  filing  her  application,  submits  proof  to  show  that  by 
reason  of  her  age  and  poverty,  infirmity  and  poverty,  or  blindness  and  pov- 
erty, she  is  unable  to  support  herself  by  her  own  exertion.  This  section  shall 
apply  also  to  the  widow  of  any  Confederate  soldier  whose  service  was  ren- 
dered as  a  member  of  a  Georgia  regiment  or  company,  and  who  was  a  resi- 
dent of  this  State  on  the  22d  day  of  August,  1905. 

Acts  1900,  p.  19.     1905,  p.  133. 

§  1498.  Blanks  and  proof.  The  pension  commissioner  shall  cause  to 
be  prepared  and  furnished  to  the  ordinaries  of  the  State  necessary  blank  ap- 
plications for  the  use  of  applicants  for  the  benefits  of  the  preceding  section. 
Each  applicant  shall  make  oath  before  the  ordinary  of  her  county,  setting 
forth  her  name  and  age,  her  occupation  and  physical  condition,  the  company 
and  the  regiment  in  which  her  husband  enlisted  as  a  soldier,  and  the  full  term 
of  his  service  in  the  Confederate  army  or  Georgia  militia.  She  shall  set 
forth  what  property,  effects,  or  incomes  she  possesses.  She  shall  furnish  the 
testimony  by  one  witness  who  personally  knows  that  her  husband  enlisted  in 
the  service  and  performed  the  duties  of  a  soldier  as  claimed  by  her,  and  that 
she  is  unable  to  support  herself  by  labor  of  any  sort.  She  shall  also  furnish 
proof  of  her  physical  condition  by  one  or  two  physicians  who  reside  in  her 
county.  These  proofs  shall  be  made  before  the  ordinary  of  the  residence  of 
rhe  witnesses,  and  the  ordinary  shall  certify  to  the  trustworthy  character  of 
the  witnesses.  The  ordinary  shall  in  every  case  administer  an  oath  to  each 
applicant  and  witness  before  they  sign  the  affidavits;  and  the  same  fees  are 
to  be  paid  for  this  class  of  pensions  as  are  paid  for  services  of  the  like  char- 
acter of  other  pensioners. 

§  1499.  Widow,  husband's  papers  evidence  for.  It  shall  be  lawful 
for  the  commissioner  of  pensions  to  use  as  competent  evidence  in  behalf  of 
any  widow  who  may  apply  for  a  pension  in  this  State,  whose  husband  had  been 
allowed  and  was  drawing  a  pension  from  the  State  at  the  time  of  his  death, 
the  application  and  the  testimony  on  which  he  was  allowed  a  pension,  as  evi- 
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dence  of  the  dead  soldier  husband's  enlistment,  service,  and  discharge :  Pro- 
vided, such  widow  is  otherwise  entitled  to  a  pension  from  the  State  under 
easting  laws:  And  provided  further,  said  application  and  testimony  show 
that  the  dead  husband  performed  as  much  as  six  months  actual  military  serv- 
ice in  the  organized  militia  of  this  State,  or  of  the  Confederate  States,  and 
was  honorably  discharged  therefrom. 
Acts  1901,  p.  59. 

§  1500.  Widow's  former  application  as  proof.  The  evidence  con- 
tained in  any  application  heretofore  duly  filed  in  the  pension  office  of  this 
State  by  the  applicant,  and  upon  which  she  has  been  allowed  a  pension,  shall 
be  sufficient  proof  of  the  deceased  soldier  husband's  enlistment,  service,  dis- 
cbarge, and  marriage  to  applicant:  Provided,  such  widow  is  otherwise  en- 
titled to  a  pension  from  the  State  under  existing  laws :  And  provided  further, 
that  said  application  and  testimony  show  that  the  deceased  soldier  husband 
was  duly  married  to  applicant,  and  that  the  dead  husband  performed  as  much 
as  six  months  actual  military  service  in  the  Confederate  army,  or  the  or- 
ganized militia  of  this  State,  or  died  or  was  killed  while  in  such  service  be- 
fore six  months  service  expired. 

§  1501.  Soldiers  and  widows,  residents  at  certain  dates.  The  Con- 
federate soldiers,  and  widows  of  Confederate  soldiers  who  were  residents 
of  this  State  on  the  22d  day  of  August,  1905,  shall  be  allowed  pensions  re- 
gardless of  previous  residence:  Provided,  the  service  of  such  soldier  was 
rendered  as  a  member  of  a  Georgia  regiment  or  company,  and  the  applicant 
for  pension  is  otherwise  entitled  to  same  under  the  various  pension  laws. 

Acts  1905,  p.  133. 


ARTICLE  4  (a). 

Pensions  of  Ex- Confederate  Soldiers  and  Their  Widows,  under  the 

Amendment  of  1908  to  Article  7,  Section  1,  Paragraph  1, 

of  the  Constitution  of  1877. 

§  1501  (a).  Pensions  for  soldiers  and  their  widows.  [A  pension 
of  sixty  dollars  shall  be  paid  annually  on  the  first  of  January  and  before  the 
first  of  May  to  each  ex-Confederate  soldier  and  to  the  widow  of  each  ex- 
Confederate  soldier  who  was  married  prior  to  the  first  day  of  January,  1870, 
[  ]    (a)  who  was  a  bona  fide  resident  citizen  of  this  State  on  the  fourth 

day  of  November,  1908,  the  total  value  of  whose  property  of  any  kind  and 
of  any  description  and  of  any  value  whatever  does  not  exceed  fifteen  hun- 
dred dollars ;  who  enlisted  and  was  mustered  into  the  organized  army  of  the 
Confederate  States  or  of  the  organized  militia  of  the  State  of  Georgia  and 
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performed  as  much  as  six  months  of  actual  military  service  as  a  soldier,  and 
was  honorably  discharged  therefrom:  [Provided,  this  Article  shall  not  ap- 
ply to  those,  the  value  of  whose  property  is  more  than  fifteen  hundred  dol- 
lars, nor  whose  pension  is  more  than  sixty  dollars  per  annum:  Provided, 
further,  proof  of  six  months  service  shall  not  be  required  of  any  soldier  who 
died  while  in  the  service  before  the  expiration  of  said  six  months.]    (a)] 

Acts  1910,  p.  37.     (a)  Acts  1912,  p.  32. 

§  6551,  C.  C. 

The  Act  from  which  this  section  and  cated  in  the  sections  where  the  dif- 

the  following  sections  are  taken  has  ferences  occur. 

been   compared    with    the    enrolled  See  title  of  Act  of   1912   (Acts   1912, 

Act.     The  two  differ  only  in  unim-  p.   33)    in   connection   with  provisos 

portant  particulars,  which  are  indi-  of  this  section. 

§  1501  (b).  Applications,  how  made.  [Before  any  pension  shall  be  al- 
lowed under  this  Article  the  applicant  shall  make  oath  on  a  blank  to  be  fur- 
nished by  the  commissioner  of  pensions  before  the  ordinary  of  the  county  of 
his  or  her  residence  in  this  State,  stating  his  or  her  full  name  (and  the  name 
of  husband)  and  where  they  reside  and  how  long  they  have  been  a  bona  fide 
continuing  resident  in  this  State,  the  company  and  the  regiment  (and  arm  of 
service)  in  which  the  soldier  enlisted,  and  when  and  where  he  enlisted  and 
was  mustered  into  the  army  as  a  soldier  of  the  Confederate  States,  or  of  the 
organized  militia  of  this  State,  and  *  giving  the  full  term  of  his  service  and 
when  and  where  his  command  was  surrendered  or  discharged  from  his  com- 
mand, accounting  for  himself  with  his  lawful  command  in  an  honorable  serv- 
ice to  the  end  of  the  war.] 

Acts  1910,  pp.  37,  38. 

§  1501  (c).  Property  and  income.  [Each  applicant  shall  submit  a  full 
statement  of  all  the  property  of  every  kind,  of  any  description,  of  any  value 
whatever  that  was  in  the  use  of  and  in  the  possession  of  himself  or  wife  or 
of  herself,  and  of  their  income  and  earnings,  and  of  its  cash  value  on  the 
fourth  day  of  November,  1908,  and  if  any  of  said  property  has  been  dis- 
posed of  by  sale  or  gift  since  the  fourth  day  of  November,  1908,  state  how 
disposed  of  and  to  whom  and  for  what  purpose,  and  its  cash  value,  and  to 
what  use  thef  proceeds  were  placed,  and  also  state  fully  and  clearly  the 
description  of  all  property  of  every  kind,  of  any  value,  including  income  and 
earnings  in  the  use,  possession  and  control  of  applicant  or  his  wife,  or  of  her- 
self, and  its  cash  value  at  the  time  of  making  application.] 

Acts  1910,  pp.  37,  38. 

§  1501  (d).  Transfers  of  property.  [The  ordinary  shall  satisfy  him- 
self that  no  sales  or  transfers  of  any  property  of  the  applicant  since  the 
fourth  day  of  November,  1908,  have  been  made  so  as  to  obtain  a  pension  un- 

*"And"  appears  in  the  enrolled  Act,  but  not  in  the  published  copy. 
t'The"  does  not  appear  in  the  enrolled  Act. 
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der  this  Article;  and  any  transfer  of  property  by  any  applicant  since  fourth 
day  of  November,  1908,  to  any  relative  or  heir,  which  if  it  had  not  been  so 
ttansf erred  would  not  entitle  said  applicant  to  a  pension  under  the  provisions 
of  this  Article,  shall  defeat  said  application  for  pension.  Where  such  trans- 
fers of  property  by  the  applicant  have  been  made  since  fourth  of  *  No- 
vember, 1908,  an  abstract  of  said  transfers  shall  be  attached  to  said  applica- 
tion and  forwarded  to  the  commissioner  of  pensions,  and  it  shall  be  bis 
duty  to  strictly  enforce  the  provisions  of  this  Article.] 
Acts  1910,  pp.  37,  39. 

§  1501  (e).  Witnesses  for  applicant  as  to  service.  [The  applicant 
shall  furnish  the  testimony  of  one  or  more  creditable  witnesses,  or  other  sat- 
isfactory evidence  of  his  enlistment  or  service  in  the  Confederate  army,  or 
in  the  organized  militia  of  Georgia,  and  of  the  actual  military  service  per- 
formed as  a  soldier  (to  be  stated  in  application)  and  of  the  honorable  dis- 
charge or  accounting  for  him  as  an  honorable  soldier  with  his  lawful  com- 
mand to  the  end  of  the  war  or  until  his  discharge.] 

Acts  1910,  pp.  37,  39. 

§  1501  (f).  Witnesses  for  applicant  as  to  property.  [The  appli- 
cant shall  furnish  the  testimony  of  at  least  two  creditable  witnesses  who  are 
freeholders  residing  in  the  county  of  his  or  her  residence  or  where  the  prop- 
erty or  any  part  of  it  may  be  situated,  who  knows  and  is  familiar  with  the 
property  owned,  possessed  or  controlled  by  the  applicant  or  his  wife  or  her- 
self, or  by  others  for  their  use,  and  of  the  actual  cash  value  of  the  same,  and 
if  any  of  the  property  that  was  in  the  possession,  use  or  control  of  the  ap- 
plicant or  his  wife  or  off  himself  on  the  fourth  dayj  of  November, 
1908,  has  been  sold  or  given  away  or  parted  with  in  any  way,  state  their 
full  knowledge  of  the  transaction,  to  whom  disposed  of,  for  what  considera- 
tion and  the  disposition  made  of  the  proceeds,  and  of  the  cash  value  of  the 
same,  all  of  which  affidavits  shall  be  sworn  to  before  the  ordinary  of  the 
county  of  their  residence  and  their  character  for  truth  and  veracity  certified 
by  said  ordinary  under  the  seal  of  his  court,  and  that  the  affidavits  were  read 
to  them  before  signing  and  after  they  were  sworn,  to  the  correctness  and 
truthfulness  of  the  same.] 

Acts  1910,  pp.  37,  40. 

§  1501  (g).  Additional  statement  and  proof  by  widow.  [All  widow 
applicants  shall  state  in  addition  to  the  foregoing  requirements,  when  she  and 
her  husband  were  married,  and  when  and  where  he  died,  and  if  they  were 
living  together  at  his  death  as  husband  and  wife,  and  prove  her  statements 


♦"Of"  does  not  appear  in  the  enrolled  Act. 

t"Of"  appears  in  the  enrolled  Act,  but   not  in  the  published  copy. 

F'Day"   appears   in   the   enrolled   Act,  but  not  in  the  published  copy. 

6  Ga  Code— 58 
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to  be  true  by  a  witness  who  knows  they  are  true,  or  by  certified  copy  of  mar- 
riage license,  or  by  general  reputation.] 
Acts  1910,  pp.  37,  40. 

§  1501  (h).  Service  not  connected  with  army.  [Service  performed  in 
government  shops  or  elsewhere  not  connected  with  the  service  of  the  organ- 
ized armies  shall  not  be  counted  as  military  service  while  so  engaged  away 
from  his  command.] 

Acts  1910,  pp.  37,  40. 

§  1501  (i).  Widows  who  remarried.  [When  a  soldier  was  killed  or 
injured  while  in  the  service,  and  in  line  of  duty  as  a  soldier,  or  died  as  a  re- 
sult of  such  injury  before  the  close  of  the  war,  [or  was  honorably  dis- 
charged] (a)  leaving  a  widow  who  was  his  wife  when  injured  or  killed  [or 
honorably  discharged]  (a)  who  was^*  since  married  and  is  now  a 
widow,  shall  be  paid  the  annual  pension  as  f  provided  by  this  Article :  Pro- 
vided she  is  otherwise  eligible  under  the  provisions  of  this  Article  as  are  re- 
quired of  other  widows  of  Confederate  soldiers.] 

Acts  1910,  pp.  37,  41.     (a)  Acts  1912,  p.  35. 

§  1501  (j).  Punishment  for  false  swearing.  [Any  person  who  shall 
in  making  application  for  pension  or  who  shall  testify  in  support  of  the  same 
and  swear  to  a  false  and  fraudulent  statement  as  to  the  service  required,  or 
as  to  the  property  and  its  value,  or  of  and  about  any  matter  material  to  make 
out  and  establish  said  application,  whenever  the  applicant  is  placed  on  the 
pension  rolls  J  or  not,  shall  be  guilty  of  false  swearing,  and  upon  convic- 
tion shall  be  punished  as  now  provided  by  law  for  the  offense  of  false  swear- 

ing-] 

Acts  1910,  pp.  37,  41. 
§§  261,  262. 

§  1S01  (k).  Deserters.  [No  one  who  deserted  his  country  or  command, 
or  absented  himself  from  his  lawful  command  and  remained  away  without 
any  authority  when  he  could  have  by  proper  effort  returned,  shall  be  allowed 
a  pension  under  this  Article.] 

Acts  1910,  pp.  37,  41. 

§  1501  (1).  Time  of  filing  application.  [All  applications  for  pensions 
to  be  considered  for  the  rolls  of  the  following  year  shall  be  filed  in  the  office 
of  the  commissioner  of  pensions  on  or  before  the  [first]  (a)  of  November 
of  each  year.] 

Acts  1910,  pp.  37,  41.     (a)   Acts  1912,  p.  33. 


♦"Was"  appears  in  the  enrolled  Act  in  place  of  "has,"  which  is  used  in  the  pub- 
lished  copy. 
t'*As"  does  not  appear  in  the  enrolled  Act. 
JThc   enrolled   Act  has   "roll"   instead  of  "rolls." 
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ARTICLE  5. 
Miscellaneous  Provisions. 

§  1502.  Lunatic,  when  pensioner  becomes.  It  shall  not  be  lawful  for 
any  pensioner  of  this  State,  after  being  adjudged  a  lunatic  and  confined  in  the 
State  Sanitarium,  to  draw  a  pension  from  the  pension  fund  of  this  State: 
Provided,  that  if  said  pensioner  has  a  wife  or  minor  children  dependent  on 
him,  the  same  shall  be  paid  to  them. 

Acts  1899,  p.  91. 

§  1503.    Duty  of  ordinary  to  notify  commissioner  of  pensions.    The 

ordinaries  shall,  as  soon  as  any  pensioner  has  been  adjudged  a  lunatic,  notify 
the  commissioner  of  pensions  of  this  State,  giving  the  name,  male  or  female, 
and  the  fund  that  said  pensioner  has  been  drawing  from:  Provided,  that 
nothing  herein  contained  shall  prevent  any  pensioner  from  being  replaced  on 
the  pension  roll  when  he  has  been  discharged  from  the  Sanitarium. 

§  1504.  Pensions  to  be  paid  to  ordinary,  when.  In  all  cases  under  the 
pension  laws  of  this  State,  whenever  a  pension  has  accrued  to  any  pensioner 
who  dies  before  the  payment  of  the  same,  the  pension  commissioner  is  au- 
thorized, and  it  shall  be  his  duty,  to  pay  the  same  over  to  the  ordinary  of  the 
county  of  such  deceased  pensioner :  Provided,  the  pensioner  dies  in  this  State 
and  leaves  no  widow  or  dependent  child  or  children,  or  any  estate  of  any  kind 
or  value,  to  be  by  him  paid  to  his  widow,  and,  if  no  widow,  applied  to  the 
payment  of  his  or  her  funeral  expenses,  and  to  such  expenses  of  last  illness 
as  may  be  shown  by  a  sworn  statement  of  such,  to  be  attached  to  the  voucher 
when  presented  for  payment.  If  there  be  any  surplus,  the  same  to  be  re- 
funded to  the  State  treasury. 

Acts  1904,  p.  106. 
$  185. 

§  1505.    When  pension  shall  be  paid  to  widow  of  pensioner.    The 

commissioner  of  pensions  is  required,  in  cases  when  a  pensioner  has  been  en- 
rolled for  his  pension  for  the  following  year  and  is  alive  at  the  date  of  the 
closing  up  of  the  pension  rolls  for  such  year,  but  dies  before  the  time  the 
pension  becomes  payable,  to  pay  such  pension  to  the  widow,  if  any,  of  such 
deceased  pensioner.  Those  widows  entitled  whose  husbands  died  before 
August  17,  1902,  shall  be  passed  on  by  the  commissioner  of  pensions,  and  he 
shall  report  the  name  or  names  of  said  persons  to  the  Governor ;  and  the  Gov- 
ernor is  authorized  to  draw  his  warrant  in  favor  of  those  so  reported,  to  be 
paid  out  of  any  funds  in  the  treasury. 

Acts  1909,  p.  34. 

§  185. 

§  1506.  Pensions,  how  and  when  paid.  The  pensions  as  provided  by 
Irw  to  be  paid  to  the  Confederate  soldiers  and  the  widows  thereof  shall  here- 


Digitized  by 


Google 


§§  1507-1511      PENSIONS,  AND  SOLDIERS'  HOME.  916 

Miscellaneous  provisions. 

after  be  paid  annually,  in  one  sum,  between  January  1st  and  May  1st,  be- 
ginning with  the  year  1909. 

Acts  1907,  p.  107.     1908,  p.  70. 
§  185. 

§  1507.  Ordinaries  to  furnish  lists  to  commissioner.  It  shall  be  the 
duty  of  the  several  ordinaries  of  the  State  to  make  and  certify,  from  each  of 
the  pension  rolls,  the  list  of  all  the  names  on  each  of  said  rolls,  and  in  life  at 
the  time  of  the  certifying,  which  shall  be  made  and  sent  out  to  the  commis- 
sioner of  pensions  on  or  before  December  20th,  of  each  year,  beginning  with 
the  year  1908.  Said  ordinary  shall  make  another  list  of  those  who  have  died 
since  last  payment,  and  when  they  died,  or  when  stricken  from  the  roll,  giv- 
ing date  of  death  and  the  roll  on  which  they  drew,  or  when  they  were  stricken 
therefrom,  and  the  cause,  as  well  as  the  names  of  all  transfers  made  from  the 
rolls,  to  which  county  transferred,  and  when. 

§  1508.  Duty  of  commissioner  of  pensions.  It  shall  be  the  duty  of  the 
commissioner  of  pensions  to  furnish  the  ordinaries  with  blank  vouchers  and 
forms  for  making  said  list  of  pensioners,  and,  when  said  ordinaries  have  made 
and  filed  said  list  or  vouchers  of  each  as  provided  by  the  preceding  section,  to 
check  said  list  out  with  the  roll  in  his  office,  and,  when  all  are  accounted  for,  to 
issue  one  warrant  to  be  signed  by  the  Governor  and  countersigned  by  the  com- 
missioner of  pensions  for  the  consolidated  sum  of  all  the  rolls,  payable  to  the 
ordinary  of  the  county. 

§  1509.  Treasurer's  checks  payable  to  ordinaries.  It  shall  be  the 
duty  of  the  State  treasurer  when  said  warrant  provided  for  as  aforesaid  is 
presented,  to  issue  his  check  for  the  sum  stated  therein,  payable  to  the  ordinary 
of  the  county,  which  check  shall  be  delivered  to  the  commissioner  of  pensions 
to  be  forwarded  to  the  ordinary  of  the  county  in  whose  favor  it  is  drawn. 

§  1510.  Duties  of  ordinaries.  It  shall  be  the  duty  of  the  ordinary  to  de- 
posit this  check  with  his  local  bank,  if  one,  in  the  name  of  the  ordinary  of 

county,  provided  said  bank  will  cash  his  checks  drawn  on  the  fund 

for  the  pensioners  without  charge.  If  no  such  bank,  then  to  collect  the  money 
on  the  check  and  pay  the  money  to  his  pensioners  without  charge,  taking  from 
the  pensioners  duplicate  receipts,  keeping  one  himself  and  sending  one  to  the 
commissioners  of  pensions. 

§  1511.  Compensation  of  ordinaries.  The  ordinaries  shall  be  allowed 
a  fee  of  one  dollar  per  capita  per  annum,  for  preparing  all  papers  and  proofs, 
fixing  up  and  preparing  the  annual  pay-rolls  for  securing,  receiving,  and  pay- 
ing out  the  pensions  to  the  various  pensioners  of  their  respective  counties, 
which  shall  be  in  full  settlement  for  all  services  to  be  performed  in  connec- 
tion with  the  pension-rolls  of  their  counties. 

Acts  1909,  p.  173. 
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§  1511  (a).  Ordinaries  paid  by  State.  [On  and  after  the  first  day  of 
January,  1915,  the  fee  of  one  dollar  now  fixed  by  section  1511,  shall  be  paid  by 
the  State  of  Georgia  upon  a  warrant  of  the  Governor  granted  on  the  requisi- 
tion of  the  commissioner  of  pensions,  to  which  he  shall  attach  a  certified  state- 
ment showing  the  amount  due  to  the  ordinary  of  each  county,  after  he  has 
made  a  full  and  complete  settlement  of  the  pension  rolls  for  each  year.] 

Acts  1914,  p.  139. 

[§  1512.  Declared  unconstitutional.  See  137/277  (2)  (73  S.  E.  392). 
See  also  the  preceding  section.] 

[§  1513.  Repealed  by  §  1511  (a).] 

§  1514.  Compensation  in  reference  to  pensions.  It  shall  be  a  misde- 
meanor to  ask  or  receive  compensation  for  assisting  or  representing  a  pen- 
sioner or  applicant  for  pension  in  prosecuting,  or  procuring,  or  collecting 
from  the  State  of  Georgia  a  pension  which,  under  the  laws  of  this  State,  he 
may  be  entitled  to  receive:  Provided,  this  section  shall  not  apply  to  the 
collecting  of  fees  by  ordinaries  as  prescribed  by  law. 

Acts  1896,  p.  66. 


CHAPTER  2. 

Confederate  Soldiers9  Home  of  Georgia. 

§  1515.  Board  of  trustees.  For  the  Confederate  Soldiers'  Home  of 
Georgia,  an  institution  for  the  benefit  of  ex-Confederate  soldiers,  located 
near  the  city  of  Atlanta,  there  shall  be  a  board  of  trustees  appointed  by  the 
Governor,  consisting  of  eleven  members,  one  from  each  Congressional  district, 
who  shall  serve  without  compensation  for  the  term  of  five  years,  whose  duty 
it  shall  be  to  have  charge  of  said  institution  and  provide  all  necessary  rules 
and  regulations  for  the  government  thereof  and  for  the  admission  therein; 
to  exercise  all  other  powers  incident  to  the  same,  not  conflicting  with  the 
law ;  to  appoint  a  superintendent  thereof  at  a  salary  not  to  exceed  one  thousand 
dollars  per  annum,  treasurer,  steward,  and  such  other  assistants  or  employees 
as  may  be  necessary  to  the  efficient  administration  of  the  institution ;  prescribe 
their  duties,  fix  their  compensation,  and  remove  said  incumbent  from  office 
when,  from  any  cause,  the  good  of  the  institution  may  require  it ;  to  hold  in 
trust  for  said  institution  any  devise  or  bequest  of  property  of  any  kind,  or 
money,  for  its  general  use  or  any  particular  use  designated ;  to  visit  the  institu- 
tion as  often  as  may  be  necessary,  and  on  the  first  day  of  October  of  each 
year  to  make  to  the  Governor,  to  be  by  him  laid  before  the  General  Assembly, 
a  complete  report  of  the  condition  of  the  same  in  all  its  departments.    The 
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trustees  shall  present  to  the  Governor,  at  least  ten  days  before  the  annual 
meeting  of  the  General  Assembly,  an  exact  estimate  of  the  amount  of  money 
required  for  the  support  of  the  home  for  the  succeeding  year. 

Acts  1900,  p.  86.     1906,  p.  124. 

§  1516.  Treasurer;  bond  and  duties.  The  treasurer  shall  give  bond  and 
security  in  the  sum  of  five  thousand  dollars,  shall  make  quarterly  applications 
for  funds  from  the  treasury  for  the  support  of  the  institution,  and  accompany 
the  same  with  an  itemized  account  of  his  expenditures  for  the  preceding 
quarter,  with  duplicate  vouchers  for  the  sum  disbursed  by  him;  and  the  Gov- 
ernor shall  draw  his  warrant  for  the  sum  required. 

§  1517.  Beneficiaries.  Ex-Confederate  soldiers  who  are  residents  of 
the  State  of  Georgia,  and  have  resided  in  the  State  of  Georgia  five  years  prior 
to  December  19,  1900,  and  honorably  discharged  from  the  Confederate  serv- 
ice, and  who  are  unable,  by  age,  infirmity,  or  poverty,  to  maintain  themselves, 
may  be  admitted  to  said  home  and  receive  its  benefits  under  the  regulations 
prescribed  by  the  board  of  trustees  as  herein  provided,  and  shall  be  furnished 
with  food,  lodging,  necessary  clothing,  medicine  and  medical  attendance,  and 
shall  perform  such  duties  as  may  be  prescribed  by  the  superintendent,  with 
the  sanction  of  the  trustees,  and  in  case  of  death  shall  have  decent  burial. 

§  1518.  Pensions.  No  soldier  who  accepts  the  benefits  of  the  home  shall 
at  the  same  time  draw  any  pension  under  the  laws  of  this  State,  but  his  be- 
coming an  inmate  of  said  home  shall  be  in  lieu  of  his  pension:  Provided, 
those  who  are  drawing  a  pension  from  this  State  shall  be  given  the  preference 
in  the  selection  of  inmates  in  said  institution  by  the  authorities  thereof :  Pro- 
vided, no  soldier  shall  be  admitted  the  same  year  he  receives  from  the  State  a 
pension. 

§  1519.  Admission  according  to  population.  Those  admitted  into  the 
home  shall  be  from  the  several  counties  of  the  State  of  Georgia,  according 
to  their  population,  in  the  event  the  number  of  applicants  arc  more  than  can 
be  accommodated. 
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to  a  Code  other  than  the  Penal  Code,  the  abbreviation  "C.  C."  immediately  fol- 
lows the  section  number.  Where  a  reference  is  made  to  both  the  Penal  Code 
and  to  one  of  such  other  Codes,  the  Penal  Code  reference  is  placed  first,  followed 
by  a  semi-colon,  the  reference  to  the  other  Code  next  following  with  the  let- 
ters "C.  C."  This  is  illustrated  by  the  second  reference  under  the  title  "Account," 
viz.,  "Transfer,  to  defeat  exemption  of  wages,  131;  5299  C.  C,"  the  reader  being 
referred  to  section  131  of  the  Penal  Code  and  to  section  5299  of  the  Practice 
Code. 


ABANDONMENT. 

Child,    116 

Contract,    defense   to   prosecution    for 

interfering     with     relation     created, 

3714,   3715   C.   C. 
Prosecution,       costs,       liability       for, 

1109  (3) 

ABDUCTION. 

Kidnapping,    109-111 
Seamen    or   apprentices,   694 

ABORTION. 

See    Foeticide. 
Definition  and  punishment,   81,   82 

ABROGATION. 

Laws,   by  agreement,   5 

ABSCONDING. 

Child  committed  to  Industrial  Home, 
or  other  institution,  causing,  112, 
113,   897 

Limitation  of  prosecution,  effect  on, 
30   (4) 

ABSENCE. 

Accused,  motion  for  change  of  venue, 

964 
Counsel,  continuance,  990 
Witnesses,    continuance,    986-989 
Courts   of   inquiry,   944 

ABSTRACT  OF  EVIDENCE. 

Bill   of  exceptions,   1098 
Certiorari,   county   court,   790    (dd) 
Courts  of  inquiry,  936 
New  trial,  motion  for,  1090,  1094 

Objections      raised      before      trial 
judge,  1090   (a) 


ABSTRACT   OF   TITLE. 

Georgia    Training    School     for     Girls, 
site,  1259  (g) 

ABUSE. 

Arrested  or  imprisoned  person,  12 

ABUSIVE  LANGUAGE. 

See   Obscene   Language. 
Provocation  by,  as  defense  to  assault 
or  assault  and  battery,   103 
Defense  to  murder,  65 
Using,   definition   of  offense,   387 

For  not  accepting  duel  challenge, 

358 
Jurisdiction  of  offense,  388 

ACCESSORIES. 

Definition,    44. 
Trial  of,  when,  49 

ACCESSORIES  AFTER  FACT. 

Definition,  47 

Harboring    or   concealing   guilty   per- 
sons,  326 
Punishment,    48 
Receiving  guilty  persons,  326 
Stolen    goods,    168 

Principal    not    taken,    convic- 
tion  bar   to   prosecution   as, 
169 
Trial  of,  when,  49 

ACCESSORIES  BEFORE  FACT. 

Definition,  45 

Homicide  of  unborn  child,  advising,  77 

Punishment,  46 

Trial  of,  when,  49 
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ACCIDENT  OR  MISFORTUNE. 

Adjournment  of  court  not  held  be- 
cause of,  794 

Cotton  destroyed  by,  effect  as  to  non- 
payment of  draft  on,  550 

Criminal  responsibility,  as  affected  by, 
40 

Liquors,  use  in  case  of,  441 

Locomotive  or  train,  interfering  with 
movement  of,  to  prevent  accident, 
524 

ACCOMMODATIONS. 

Carriers  to  furnish  equal,  to  all,  533, 

534 
Colored      passengers,     533-540;     2724, 

2725  C.  C. 

ACCOMPLICES. 

See  Accessories;  Accessories  after 
Fact;  Accessories  before   Fact. 
Corroboration   in   felonies,   1017 

ACCOUNT. 

Books  of,  destroying  maliciously,  742 
Georgia  Training  School  for  Girls, 
1259    (k) 
Transfer,     to     defeat     exemption     of 
wages,  131;    5299  C.  C. 

ACCOUNTANTS. 

Certified  public,  practicing  illegally, 
702;    1995   C.  C. 

ACCUSATION. 

City   courts,   790    (xx) 
Copy  of,  accused  to  be  furnished  with, 
8  (2),  970 

ACIDS. 

See  Carbolic  Acid;  Hydrocyanic 
Acids;    Mineral  Acids;  Oxalic  Acid. 

ACKNOWLEDGMENT. 

Forging,   falsifying,   etc.,  284 
Personating  in  bail,  recognizance,  etc., 
310 

ACONITE. 

Labelling,    454 

Prescriptions  of  physicians,  456 

Punishment   for  violating   law,   457 

ACQUIESCENCE. 
Admissions,   1029 

ACQUITTAL. 

Punishment  of  one  rescuing  another 
where  latter  acquitted,  314 


ACQUITTANCE. 

Altering,     counterfeiting     or     forging, 

231   (6) 
Larceny  of,  164 

ACROBATS. 

Children  put   to  vocation  as,  756,  757 

ACT    OF    LEGISLATURE. 

See  Statutes. 

Bill  of  attainder,  3 

Conspiracy  to  pass,  to  defraud   State 
or  county,  293,  294 

Construction,   1;    4  C.   C. 

Words  defined,  2;    5  C.  C. 

Discharge  of  inmate  of  State  Sanita- 
rium by,  977 

Justices   of   peace   to   deliver   to    suc- 
cessors, 298 

Lobbying,  324-325  (e) ;    4253,  6386  C.  C. 

Substantial  compliance  with,  1  (6);    4 
(6)   C.  C. 

ACTIONS. 

Barratry,  attorneys  soliciting  business, 
331,   332 

Definition,  330 

Punishment,  330,  332 
Bond  in  seduction  prosecution,  380 
Discontinuing  suit  for  penalty,  329 
Perjury,   259,   260,   265 

Subornation,  263,  264 

ADJOINING  LANDOWNERS. 

Notice  to,  of  firing  of  woods,  228 

ADJOURNMENT  OF  COURT. 

Day  to  day  by  clerk,  794 

Judge's  order,  by  clerk,  795 

Jury  drawn  after,  874 

New  trial  applied  for,  after,  1091 

Special  term,  796 

Time  for,  and  to  which,  703 

ADJUTANT-GENERAL. 

Duties,   etc.,   1362,   1364 

Military  records  in  office  of,  1362   (b) 

Report,  enclosures  to,  1362  (a) 

ADMINISTRATOR. 

Fraudulent  conversion,  188 

ADMISSIONS. 

See  Confessions. 
Acquiescence  as,  1029 
Continuance    for    absence  of    witness 

where    facts   admitted,    989 
Definition,    1028 
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ADMISSIONS,   confd. 
Entire  conversation,  admissibility,  1030 
Grand  jurors,  among,  830 
Silence  as,  1029 
Weight,  1031 

ADULTERATION. 

Foods,  drugs,  etc.,  definition,  451;  2101 
C.  C. 
Grand  jury  to  act,  453 
Obstructing  inspector,  452 
Punishment,  451 

Turpentine,  654,  655 

ADULTERY. 

Definition,   372 

Incest,  371;    2932  C.  C. 

Indictment   severally,  372 

Lewd  house,  keeping,  382 

Marriage  suspending  prosecution,  372 

Punishment,  372 

ADVANCES. 

Sale  of  property  under  lien  for,  721 

ADVERTISEMENT. 

See  Publication. 

Contracts  for  public  work,  failure  to 
advertise  for  bids,  283;   387,  388  C.  C. 
Counterfeiting  form  of,  254,  233 
Gift  enterprise,  401,  402 
Lottery,  401,  402 

Obscene  pictures,  etc.,  for  sale,  385 
Public    officer,    exacting    illegal    rate, 
307 
Retaining  part  of  fee,  808 
Unlawful  use  of,  256 

ADVISING. 

Abortion,    by    physician,    as    defense, 

81,  82 
Crime  by  infants,  lunatics  or  idiots,  37 
Homicide  of  unborn  child,  77 

AFFIDAVITS. 

Certiorari,  county  courts,  790  (ff) 

Contractor,  false,  266 

Cropper,  of  non-employment,  3714 
C.  C. 

Disinterment  of  dead  body,  authoriz- 
ing coroner,  410 

Employee,  of  non-employment,  3714 
C.  C. 

Solicitor-general's  fees  for  taking  or 
drawing,    1126 


AFFIDAVITS,  confd. 
Tenant,   non-existence   of  prior   lease, 

3714  C.  C. 
Warrant  for  arrest,  904,  905 

AFFIRMATION. 

False  swearing,  261,  262,  266 

Subornation,   263,   264 
Negative,  1011,  1020 
Oath  includes,  2;    5  C.  C. 
Perjury,   259,   260,   265 

Subornation,  263,  264 

AFFRAYS. 

Definition  and  punishment,  361 

AFORESAID. 

Definition,  2;    5  C.  C. 
AGE  OF  PERSONS. 

Child   laborers,    regulations,    759    (a), 
759    (b);     3149    (a)-3149    (i)    C.    C. 

Criminal  responsibility  of  infants,  33,  34 

Georgia  Training  School  for  Girls,  in- 
mates,  1259   (i) 

Jurors,  challenge  for  cause,  999 

Exemption  from  jury  service,  871 

Motor   vehicle    drivers,    528    (c);    828 
(i)  C.  C. 

State   Reformatory  inmates,   1238-1240 

AGENTS. 

Bank,  gambling,  394 

Lending  to  another  agent  without 

permission,  211 
Purchasing  its  paper  at  discount, 

207 
Using  or  borrowing  its  money  or 
property,  210,  211 
Corporation,      using      or      borrowing 

money  or  property,  210,  211 
Emigrant,  acting  without  license,  632 
Firing  woods,  etc.,  liability  for,  230 
Fraternal  beneficiary  order  prohibited 
from  doing  business,  629;   2866  C.  C. 
Insurance,     acting     for     unauthorized 

companies,  626;    2444  C.  C. 
Liquors,  sale  by  agent,  434 
Lumber  inspector,  agency  for  lumber 

buyer,  647 
Naval    stores    inspector,    agency    for 

buyer,  650 
Purchase   of  county  orders  or  claims 
by  treasurer  at  discount,  through,  280 
United    States   agent,    seizure   by    one 
fraudulently  claiming  to  be,  214 


Digitized  by 


Google 


922 


INDEX. 


[references  are  to  sections.] 


AGREEMENT. 

See  Contracts. 
Abrogation  of  laws  by,  5 

AGRICULTURE. 

Commissioner    of,    certificate    of    ap- 
proval    of     formula     for     fer- 
tilizer, 561 
Quarantine   reflations,  582 
Request  for  inspection  of  oil,  638 
Cotton:    See  Cotton. 
Farm   products:    See   Farm   Products. 
Industrial  farms:  See  Industrial  Farms. 
Interference    with    farm    laborer,    123, 
124,    126-129;     3712-3715    C.    C. 
Tenant,   124;    3712-3715   C.   C. 
State    Reformatory    inmates,    employ- 
ment in,  1243 

AIDE-DE-CAMP. 

Governor,  1361,  1363  (a),  1369,  1391  (a) 

AIDING  AND  ABETTING. 

Counterfeiting  of  coin,   237 
Escape,    prisoners,   317,    318,   320 

State    Sanitarium  patients,  576 
Forgery  of  coin,  237 
Principals,   in   second   degree,  42 
Voters,  violation  of  registration  laws, 
660 

AIMING. 

Gun  at  another,  349 
Sham    battle,    342 

AIR. 

'  Ventilation  of  passenger  cars,  539 

ALCOHOL. 

See   Intoxicants. 
Denatured,  sale  of,  431 
Regulations  as   to* sale  and   use,   426- 

448  (a) 
Wood,  sale  of,  431 

ALDERMEN. 

Election  for,  municipal  employees  or 
officers  as  managers,  913  (a)  C.  C. 
Punishment,  666  (a) 

ALIBI. 

Defense,  evidence,  1018 

ALKALOIDS. 

Labelling,    454 

Prescriptions    of   physicians,    456 
Punishment  for  violating  law,  457 
Record  of  sale,  455 


ALMONDS. 

Essential  oil  of  bitter  almonds,  label- 
ling, 454 
Prescriptions   of  physicians,  456 
Punishment  for  violating  law  reg- 
ulating  sale,    457 
Record  of  sale,  455 

ALPHA  EUCAINE. 

Sale  of,  illegal,  459;    1651,  1652  C.  C. 

ALTERATION  OF  ANIMALS. 

Horse  includes  mule  and  ass  of  both 
sexes  without  regard  to  alterations, 
153 

ALTERATION    OP   INSTRUMENTS. 

Acquittance,  231   (6) 
Assignments,  231   (7) 
Auditor-general's  certificate,  231  (1) 
Bank   bill,   240 

Note,  240 
Bill  of  exchange,  231  (7) 
Bond,  231   (7) 
Check,  240 
Contract,   231    (7) 
County    school    license    or   certificate, 

233 
Court,  certificates,  etc.,   231    (5) 
Deed,  231   (6) 
Draft,  240 
Employee's  certificate,  letter,  etc.,   on 

leaving    service,    235,   236 
General  Assembly,  certificate,  etc.,  au- 
thorized by,  231    (4) 
Indorsements,   231    (7) 
Land   warrant,   231    (3) 
Note,   231    (7) 
Official  certificate,  231  (1,  4,  5) 

Draft,  etc.,  authorized  by  General 
Assembly.  231   (4) 
On  State  treasury,  231   (2,  5) 
Order  for  money,  231   (2,  5,  7) 

Under    authority    of    General    As- 
sembly, 231    (4) 
Possession  of  altered  instrument,  242 
Promissory  note,  231   (7)    * 
Public  documents,  284 
Receipt,  231   (6) 

Railway      employees      association 
dues,  234,  236 
School  license  or  certificate,  233 
State  treasury,  draft  on,  231   (5) 

Order  on,  231   (2,  5) 

Warrant  on,  231   (2,  5) 
Tax  digest,  253 
Teacher's  license  or  certificate,  233 
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ALTERATION  OP  INSTRUMENTS, 

confd. 
Testament,   231    (6) 
Warrant  for  land,  231   (3) 

On  State  treasury,  231  (2,  5) 
Under    authority    of    General    As- 
sembly, 231  (4) 
Will,  231   (6) 

ALTERATION      OF     LANDMARKS. 

Definition  of  offense,  743 

ALTERATION      OP       MARKS      OR 
BRANDS. 

Animals,    162 

ALTERATION  OF  PUBLIC  ROAD. 

Offense  defined.  543 

AMALGAM. 

Gold,  registration  of  purchase,  699; 
1981  C.  C. 

AMUSEMENT  PLACES. 

Child  labor,  regulations,  759  (a),  759 
(b);    3149    (a)-3149   (i)    C.   C. 

Public,   maintaining,  425 

Theatres,  wearing  militia  uniforms  on 
stage,    1450 

ANALYSIS. 

Chemicals,    sale   without,   643 
Cotton-seed    meal,    sale    without,   643, 

645 
Fertilizers,   sale   without,   643 

ANATOMY. 

Professors  of,  duties  as  to  dead  bodies, 
409;     1755-1760    C.    C. 

ANIMALS. 

Altering  mark  or  brand,  162 
Bestiality,  375-377 
Branding,  or  changing  brand,  162 
Camp-grounds,  intrusion  on,  422 
Carcasses  of,   regulation  as  to  burial, 

«tC,   484,   485,   487 
Cattle  defined,  156 

Diseased,  driving,  577 
Importation,    581 
Interfering  with  State  Veteri- 
narian, 583 
Quarantine   regulation,  582 
Larceny,   156-158 

Skinning  without  owner's  consent, 
223         ^ 
Cruelty  to,   753-755 
Arrest,  910 


ANIMALS,  cont'd. 
Driving  into  State  to  graze,  579,   580 
Food    for,  adulterating    or    misbrand- 
ing, 451-453;    2101   C.   C. 
Fraudulent  levy  on,  215 
Game,  closed  season,  594  (a),  594  (d), 
594    (f) 
Enumeration,  594  (a) 
Number  which  may  be  killed,  594 

(e) 
Punishment  for  violating  law,  594 

(b),  1065 
Sale  prohibited,  594  (b),  594  (c) 
Skins,  sale  or  purchase.  594  (c) 
Transportation,  594  (c),  594  (i) 
Trapping,   etc.,   594    (g) 
Highways,    leaving    gates    open,    per- 
mitting entry,  548;    2028  C.  C. 
Horse  includes  mule  and  ass.  153 
Impounding  illegally,  584;  2032-2034 

C.  C. 
Killing  or  maiming  maliciously,  752 
Larceny,  cattle,  156-158 
Dog,    161 
Hog,   159,   160 
Horse,    153-155 
Uhenumerated  animals,  161 
Levy  on,  fraudulent,  215 
Marking,  or  changing  mark,  162 
Narcotic    drugs,    prescription    of,    for, 

459;    1651,   1652   C.   C. 
Pound,  breaking,  584;    2035  C.   C. 

Impounding    illegally,    584;     2032- 
2034    C.   C. 
Sabbath,  running  stock  trains  on,  414, 

415 
Sexes,   horse   includes   both,    153 
Skinning  without  owner's  consent,  223 
Slaughter  houses,  sanitary  regulations, 

453    (b);    2119    (c)-2119    (h)    C.   C. 
Using  horse  or  mule  without  owner's 

consent.  222 
Veterinarians,  practicing  illegally,  475; 
2057-2064   C.   C. 

ANNOUNCEMENT. 

Continuance,  in  open  court,  994 
Ready  or  not  ready  for  trial,  984 

APOTHECARIES. 

Alcohol,    regulations   as   to   sale,   etc., 

426,   428-433 
Intoxicating  liquors,  sale  of,  426,  428- 

433 
Jury  service,   exemption   from,  871 
Militia  duty,  exemption  from,  1371 
Morphine,    labels    and    wrappers    re- 
quired, 458 
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APOTHECARIES,  confd. 
Narcotic  drugs,  sale  of,  459;  1651,  1652 
C.  C. 
Grand  jury  charge,  850 
Poisons,  labelling,  454 

Morphine,    wrappers    and    labels, 

458 
Prescriptions,  456 
Punishment  for  violating  law,  457 
Records   of  sales,  455 
Registration,    compounding    or    vend- 
ing drugs  without,  460,  461 
Sale    of   liquors    or   pure   alcohol    by, 
426,   428-433 

APPEARANCE   BOND. 

See   Bail;    Recognizances. 

APPOINTMENT. 

Disqualification  to  hold,  on  conviction 

of  certain  crimes,  1077 
Officers:    See   specific   heads. 

APPRENTICES. 

Dangerous  or  improper  vocations,  756, 

757 
Desertion  of  boat,  inducing,  694 
Enticing,   121,   122 

Seamen,  694 
Harboring,  695 
Seamen,  enticing,  694 

APPROVERS. 

Cruelty   of  jailers   inducing  prisoners 
to   become,   286 

ARGUMENT  OP  COUNSEL. 
Order  of,  1055 
Stenographic  report  of,  810,  1007 

ARMORIES. 

Injuring  maliciously,  780 

ARMS. 
Benevolent,  etc.,  associations  parading 

with,  1447 
Escape  from  jail  facilitated  by,  317 
Injuring  maliciously,  730 
Military    force   under,    disturbance   of, 

351-353 
Selling  State's,  200 
Students  may  parade  with,  when,  1447 

ARMY. 

See  Public  Defense. 

ARRAIGNMENT. 

Abatement,  plea  in,  975 


ARRAIGNMENT,    cont'd. 

Accusation,    furnishing    accused    with 

copy  of,  8  (2),  970 
Bar,  plea  in.  975 

Bar-dock,  placing  prisoner  in,  969 
Copy  of  accusation,  furnishing  accused 

with,  8   (2),  970 
Uemurrer  to  indictment,  975 
Fetters  on  prisoners,  968,  969 
Form  of,  971 
"Guilty."  plea  of,  proceedings,  971 

Withdrawal,  971 
Indictment,  entry  of  arraignment  and 

plea  on,  974 

Reading  to  accused,  971 
Insanity,  plea  of,  976 
Jurisdiction,  plea  to,  975 
List   of  witnesses,   furnishing  accused 

with,  8  (2),  970    • 
Misnomer,  plea  of,  979 
"Not  guilty,"  plea  of.  971,  972,  975 
Plea  to  indictment,  971,  972,  975-979 
Piesentments  sufficient  for,  956 
Record  of  issue,  973 
Special  pleas  to  indictment,  975 
Standing  mute.  972 
Witnesses,     furnishing    accused     witl 

list  of,  8  (2),  970 

ARRAY. 

Challenge  tor,  998 

ARREST. 

Abuse  of  person  arrested,  12 
Affidavit  for  warrant,  904,  905 
Bench-warrant,  957 
Breaking  open  doors,  915 
Conductors,  authority,  925-927 
Convict  camps,  violation  of  laws  relat- 
ing to,  1235 
Costs,  return  of  warrant  as  prerequi- 
site to  collection,  924 
County  where  officer  may  make,  919 
Cruelty  to  animals,  910 
Deadly  weapons,  arresting  officer  may 

carry,  348 
Definition,  914 

Diligence  of  arresting  officer  or  per- 
son, 920,  922,  925,   927,  930 
Duellists,    failure    as    ground    for    dis- 
missal of  peace  officer,  357 
Electors,  privilege  of,  911 
Exemption   from,  911-913,  1414 
Expenses  of,  payment,   919,  924 
False   imprisonment,    106-108 
Fugitives  from  justice*  1352-1356 
Habeas    corpus    proceedings,    1298 
Janitors  of  State  House,  authority,  221 
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ARREST,  cont'd. 

Judge,  selection  to  try  cause,  918 
Justices   of  the   peace,   jurisdiction   to 

issue  warrants,  789  (2) 
Legislators,  exemptions,  912 
Military  parades,  etc.,  disturbers  sub- 
ject to,  351-353 
Militiamen,  exemption  of,  913,  1414 
Mob   violence,   duty  of  peace  officers 

to  prevent,  362 
Paroled  prisoner,  1286 
Passengers,     ejection     for    disorderly 

conduct,  925,  927 
Posse,  916 
Private   person   may   make,   921 

Duty  of,  922 
Privilege   of  electors,  911 
Legislators,  912 
Militiamen,  913,  1414 
Probationers,  1081   (d) 
Rescue  from,  313-316 
Rewards  for,  902 
Seamen,  689 
Sheriffs  fees,  1134 
State  Reformatory  inmates,  1247 
Steamboat  captains,  authority,  929,  930 
Trespass     on     militaiy     camp-ground, 

1446 
Vagrants,  449 

Warrant,  arrest  without,  917,  921,  922 
Backing,  909 
Contents  of,  904 
Dismissal,  advising,  923        • 
Form,  906 

Issued   by   whom,   903 
By  coroner,   1346 
Return,   as   prerequisite  to  collec- 
tion of  costs,  924 
Special,  907 
Watchmen  of  State  House,  authority, 

221 
Witnesses  in  court  of  inquiry,  934 
Worship,  police  at  pfece  of,  928 

ARREST  OP  JUDGMENT. 

Motion  in,  980 

ARSENALS. 
Injuring  maliciously,  780 

ARSENIC. 

Labelling,  454 

Prescriptions  of  physicians,  456 
Punishment  for  violating  law,   457 
Record  of  sale,  455 


ARSON. 

Attempt  to  commit,  134,  137 
Burning  defined,  140 
City,  attempt  to  burn  dwelling-house 
not    in,    137 
Burning  house  in,  134 

Not  in,  135,  136 
Setting    fire    to    outhouse    not  in, 
139 
Day-time,  punishment,  143 
Definition,  133 

Dwelling-house    not    in    city,    setting 
fire  to,  137 
On  farm,  burning  of,  135,  136 
Intruder    burning    or     attempting    to 

burn   house   or   outhouse,   145 
Landlord,  burning  by  tenant  of,  145 
Night-time,   punishment,    143 
Occupant    of    house     burning    or    at- 
tempting to  burn,  145 
Occupied   dwelling-house,   burning  of, 

135 
Outhouse  not  in  city,  138 

Setting  fire  to,  139 
Owner,  burning  by  tenant  of,   145 
Plantation,  attempt  to  burn  dwelling- 
house  on,   137 
Burning    dwelling-house    on,    135, 

136 
Setting  fire  to  outhouse  on,  139 
Possession    of     outhouse,    person    in, 
burning  or  attemptng  to  burn,    145 
Punishment,  134-139,  142-144 
Railroad  bridge,  burning  or  attempting 

to  burn,  142 
Recommendation    by    jury    to  mercy. 
134,  135,  144,   1062 

Reward  for  arrest  of  incendiaries,  902 

Setting  fire,  definition,  141 

Dwelling-house  not  in  city,  137 
Outhouse  not  in  city,  139 

Tenant  burning  or  attempting  to  burn 
house  or  outhouse,  145 

Town,  attempt  to  burn  dwelling-house 
not  in,  137 
Burning  house  in,  134 
Setting    fire    to    outhouse    not    in, 
139 
Unoccupied     dwelling-house,    burning 

of,  136 
Village,    attempt    to    burn    dwelling- 
house  not  in,  137 
Burning  house  in,  134 
Setting   fire    to    outhouse    not    in, 
139 


Digitized  by 


Google 


926 


INDEX. 


[references  are  to  sections.] 


ART. 

Alcohol,  sale  of,  for  art  purposes,  431 
Words   of,  construction,   1   (1),   4   (l) 
C.  C. 

ARTFUL  PRACTICES. 

See  Cheats  and  Swindlers. 

ASS. 

Horse  includes,  153 

Sexes,  both,  included  in  horse,  153 

ASSAULT. 

Color  of  office,  288 

Conviction   for,  prohibited,  when,  19 

Defense   against,   justifiable   homicide, 

70-75 
Definition,  95 
Duels,  354-358 

Homicide,    interval    following    assault 
as  affecting  degree  of,  65 
Of  one  entering  habitation  to  -com- 
mit, 70 
Interval  following,  as  affecting  degree 

of  homicide,  65 
Justification,   opprobrious   words,   103 
Live-stock  inspector,  583 
Military  forces,   1439,   1440 
Murder,  interval  following  assault  as 

affecting  degree  of  homicide,  65 
Officers  serving  process,  311,  312 
Opprobrious    words     as    justification, 

103 
Public  officer  under  color  of  office,  288 
Punishment,  96 
State  Veterinarian,  583 
Troops,   1439,   1440 
Voluntary    manslaughter,     assault    on 

person  killing  as  element,  65 

ASSAULT  AND  BATTERY. 

Color  of  office,  288 

Convict,  unauthorized  punishment  of, 

105 
Definition,  102,  104,  105 
Justification,   opprobrious   words,   103 
Public  officer  under  color  of  office,  288 
Punishment,  102,  104,  105 

Unauthorized,  of  convict,  105 
Whipping  wife,  104 

ASSAULT   WITH   INTENT   TO   IN- 
JURE CLOTHES. 

Definition  and  punishment,  101 

ASSAULT  WITH  INTENT  TO  MUR- 
DER. 

Definition,  81,  97 


ASSAULT  WITH  INTENT  TO  MUR- 
DER, confd. 
Punishment,  97 
Stabbing,  114 
Unborn  child,  81 

ASSAULT       WITH      INTENT      TO 
RAPE. 

Definition,  98 

Publication  of  name  of  female,  343  (a) 

Punishment,  343   (b) 
Punishment,  94,  98 

Recommendation    by    jury    to    mercy, 
1062 

ASSAULT  WITH  INTENT  TO  ROB. 

Definition,  99 
Punishment,  100 

ASSEMBLY. 

General:  See  General  Assembly. 
Unlawful,  359 

Militia  dispersing,  1434,  1436-1438, 
1441 

ASSIGNMENTS. 

Altering,  231  (7) 

Bank,  insolvent,  206 

Claims,  to  defeat  exemption  of  wages 

131;  5299  C.  C. 
Counterfeiting,   231    (7) 
Forgery,  231  (7) 
Insolvent  bank,  206 

ASSISTING  ESCAPE. 

Custody  of  officers,  etc.,  318 
Jail,  317 

Penitentiary,  321 
Punishment,   317,  318,   320,  321 

ASSOCIATIONS. 

Advertisements,      counterfeiting,     254, 
255  • 

Unlawful  use  of,  256 

Benevolent:  See  Benevolent  Associa- 
tions. 

Building:  Sec  Building  and  Loan  As- 
sociations. 

Counterfeiting  labels,  trade-names, 
etc.,  of,  254.  255 

Emblems,  wearing  illegally,  258;  1993 
C.  C. 

Enticing  apprentices,  formation  for, 
121,  122 

Investment  company  business,  trans- 
acting without  license,  623;  2899 
C.  C. 
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ASSOCIATIONS,   cont'd. 

Labels,  counterfeiting,  254,  255 

Unlawful  use  of,  256 
Loan:   See   Building  and   Loan  Asso- 
ciations. 
Names,    trade-names,      counterfeiting, 
254,  255 
Unauthorized  use  of,  256,  257 
Used  or  adopted  by  another,  258; 
1993  C.  C. 
Seals,  unauthorized  use  of,  257 
Trade-marks  or  trade-names,  counter- 
feiting, 254,  255 
Unlawful  use  of,  256 

ASSUMED  NAMES. 
Bill  of  exchange,  use  in  executing  or 

indorsing,  247 
Practicing  medicine  under,  462  (a) 
Voters,  registration,  660 

ASYLUMS. 

See  Insane  Asylums. 

ATLANTA. 

Criminal  Court  of,  may  try  persons 
for  injuring  Capitol  building  or 
grounds,  220 

Recorder  may  try  person  for  injuring 
Capitol  building  or  grounds,  220 

ATTACHMENT. 

Fraudulent  levy,  215 

Public  records,  etc.,  exhibit  compelled, 
841,   843 

Transfer  of  claim  to  defeat  exemp- 
tion of  wages,  131;  5299  C.  C. 

ATTACK. 

Justifiable  homicide  in  resisting,  70-73 

ATTAINDER. 

Bill  of,  prohibited,  3 

ATTEMPT. 

Arson,  134,  137,  142,  145 

Bestiality,  377 

Conviction    for,    prohibited,    when,    19 

Drifted  timber  or  lumber,  attempting 
to   dispose   of,   224 

Enticing  servant,  cropper  or  farm  la- 
borer, 125 

Escape,  317,  318,  320 
Assisting,   317 
Expense   of  trials,   1230 

Finding  by  jury,  where  no  special 
count,   106 

Insurrection,  incitement  of,  56,  57 


ATTEMPT,   confd. 
Interfering  with  employees,   126-129 
Inspector    of    foods,    drugs,    etc., 
452 
Punishment,  1066 

Railroad  bridge,  attempt  to  burn,  142 
Rescue,  316 
Sodomy,    377 
Trespass,  attempting  to  take  and  carry 

away  property  from  land,  216   (2) 
Wrecking  railroad  company,  735 

ATTORNEYS  AT  LAW. 

Barratry,  331 

Punishment,  332 
Benefit  of  counsel,  8   (1),  933 
Children's   courts,  appointment   of  at- 
torney, 894 
Contingent   fees  for  influencing  legis- 
lation, 325  (b) 
Punishment  for  receiving,  325  (e) 
Disbarment  for  barratry,  332 
Fees,  acting  for  solicitor-general,   806 
Contingent,   for   influencing  legis- 
lation, 325   (b) 
Punishment      for       receiving, 
325   (e) 
Prosecution    for    interfering    with 
servant,  tenant,  etc.,  3714  C.  C. 
Illness  of  counsel  ground  for  contin- 
uance,  990 
Lobbying,   324-325    (e) 
Prisoner    entitled    to    aid    of    counsel, 

8   (1),  933 
Registration  on  legislative  appearance 
docket,  325  (a) 
Punishment    for    failure    to    regis- 
ter,  325    (e) 
Right  to  prosecute  or  defend  by  attor- 
ney, 7 
Solicitors-general,      appointment       to 
prosecute,    807 
Fee  of  one  acting  for,  806 
Ruled  as,  *99 
Supplying  place  of,  805 
Tax,  failure  to  pay,  476 
Witnesses,   competency,    1037    (5) 

ATTORNEY-GENERAL. 

Duties,    901 
Extortion,  304 

ATTORNEYS  IN  FACT. 

Letters  of,  destroying  maliciously,  742 

AUTHOR. 

Libel,   printer   refusing  to   give   name 
of,  indictable  as  author,   341 
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AUTHORITY. 

Imprisonment    without,    106-108 
Joint,    majority   may   execute,    1    (5) ; 

4   (5)    C.  C. 
Punishment   of   convicts   without,    105 

AUTOMOBILES. 

Age  of  drivers,  528  (c);    828  (i)  C.  C. 
Bells,  528  (c);    828  (f)  C.  C. 
Children  as  drivers,   528   (c);    828   (i) 

C.  C. 
Horses,  precautions  when  meeting  or 

passing,  528  (c);    828  (g)   C.  C. 
Intoxication   of   drivers,   528    (c);    828 

(i)   C.  C. 
Lights,  528   (c);    828   (d)  C.  C. 
Municipal    regulations,    528    (c);     828 

(1)   C.  C. 
Non-residents,    regulations     applicable 

to,  528   Cc);    828   (m)    C.   C. 
Number    plates,    528    (c);     828     (c), 

828    (h)    C.   C. 
Personal    injuries,    causing,    528    (c); 

828   (j)   C.  C. 
Registration,    528    (c);    828    (b),    828 

(1)  C.  C. 
Sales,   renumbering,   528    (c);   828    (h) 

C.  C. 
Signals,  528  (c);   828  (f),  828  (g)  C.  C. 
Speed,  528  (c);    828  (e)  C.  C. 

AVOIDANCE. 

Public  documents,  284 

BACTERIOLOGISTS. 

Alcohol,  sale  of,  to,  431 

BADGES. 

Fraternal,  etc.,  organizations,  wearing 
or  imitating,  258;    1993   C.  C. 

BAGGAGE. 

Innkeepers,  charge  for  keeping,  634 
Checks  or  receipts  for,  634 
Removal,   without   paying   for  ac- 
commodations, 718   (b) 

BAGGING. 

Cutting  from  cotton  bale,  556 
Weighing   cotton,    deduction    for,    558 
(a),   558   (b) 

BAIL. 

See  Recognizances. 
Amount,  superior  court  may  hear  mo- 
tion to  lessen,  792  (2) 
Arrest  under  bench-warrant  957 


BAIL,  confd. 
Capital  offenses,  superior  court  judge 

to  take,  958 
Children's   courts,   893 
City  courts,  790  (yy),  790  (zz) 
Committing    court,    offenses    bailable, 

958 
Courts  of  inquiry,  933,  947,  958 
Death  of  principal  equivalent  to  sur- 
render, 960 
Discretion   of  court,  958 
Ex     delicto     actions,     superior    court 

judges  may  issue,  792  (1) 
Excessive,    requiring,   prohibited,   12 
False    representation    of    solvency    to 

obtain,   712 
Felonies,   county  courts,   790   (q),  790 

(r),  790  (bb) 
Forfeiture,  fee  of  clerk  of  court.  1133 
Gambling  prosecution,   396 
Judgment,  962 
Personating  in,   310 
Scire  facias  on  forfeited  bond,  962 
Superior  court  judges  to  take,  792,  958 
Surrender  of  principal,  960 
Twice    before    trial    after    indictment, 

959 

BAILEES. 

See   Larceny  after  Trust;    Ware- 
housemen. 
Fraudulent    conversion,    189-191 

BAILIFFS. 

Compensation,  876,  1132 

County  courts,  790  (kk),  790   (pp) 

Grand  jury,  oath,  832 

Oath,  832,  883 

Administration  by  solicitor-general, 
798    (3) 
Petit  jury,  oath,  883 
Special   criminal,   appointment,   808 

Compensation,  1132 

Duties,   809 

Removal,   808 

BAITING. 

Game   birds,  594   (d) 

BAKERS. 
Sales  under  assize,  705 

BALED  COTTON. 

Cutting  bagging  from,  556 
Stealing  of.   183 

Weighing,  deductions  for  bagging  and 
ties,  558  (a).  558  (b) 
Illegal  charge  for,  557,  558 
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BALED   COTTON,  confd. 
Weight  or  bulk,  increasing  with  dirt  or 
rubbish,  709 

BALLAST. 

Harbor,  discharge  in,  686 

BALLOTS. 

See   Elections. 

BANDS   OF  MUSIC. 

Militia   organizations,   1452 

BANISHMENT. 

Punishment    by,     beyond     State,     for 
crime,  10 

BANKS. 

Agents,   gambling,   394 

Lending   to   another   agent   with- 
out permission,  211    .. 
Purchasing  papers  at  discount,  207 
Using    or    borrowing    money    or 
property,  210,  211 

Altering  bank-note,  check,   etc.,  240 

Assignments,  etc.,  by  insolvent,  206 

Bills,  altering,  240 

Counterfeiting,   238,  242,   243 
Destroying  maliciously,  742 
Forgery,  238,  242,  243 
Larceny,   164 

Officer  purchasing  at  discount,  207 
Redemption,    failure,   204 
Unauthorized    issue    of    currency, 
250,  251 

Bona    fide    purchaser    from    insolvent 
bank,  206 

Borrowing  of  money  or  property  by 

officers,  210,  211 
Capital    stock,    no    dividend    allowed 
from,   208 

Purchasing  shares  with,  209 
Charter,  violation  of,  202 

Presumption,  203 
Checks,  altering,  240 

Certifying,     inadequate     deposits, 

633;    2301    C.   C. 
Counterfeit,  239,  242,  243 
Destroying  maliciously,  742 
Drawing   without    funds,   718    (b), 

718    (d) 
Forged,  241,  242,  244 
Officers    purchasing    at    discount, 
207 

6  Ga  Code— 59 


BANKS,   cont'd. 
Circulating    notes,    countersigning    il- 
legally, 309 
Concurrence    in    violation    of    charter 

presumed,  203 
Contracts  by  insolvent,  206 
Counterfeit  bank-note  or  bill,  238,  242, 
243 
Check  or   draft,  239,  242,  243 
Deposit,    inadequate,   certifying   check 
on,  623;    2301  C.  C. 
Drawing  check  on,  718  (b),  718  (d) 
Receiving  by  insolvent   bank,  205 
Directors    applying    capital    stock    to 
purchase  of  shares    209 
Bank   insolvent   or   failing   to   re- 
deem bills,  punishment,  204 
Declaring   dividends   illegally,   208 
Embezzlement  by,  186 
Making  or  consenting  to  convey- 
ances,   etc.,   by    insolvent   bank, 
206 
Permission  of,  for  officer  or  agent 
to  use  or  borrow  money  or 
property,  210,  211 
For   one   officer   or   agent   to 
lend  to  another,  211 
Purchasing    papers     at     discount, 

207 
Violating  charter,  202 
Presumption,  203 
Discount,    officers    purchasing    papers 

at,    207 
Dissent  from  violation  of  charter  en- 
tered on  minutes,  203 
Dividends   illegally  declared,  208 
Drafts,  altering,  240 

Counterfeit,   239,  242,   243 
Destroying  maliciously,  742 
Forged,  241,  242,   244 
Embezzlement  by   officers,   etc.,   186 
Examiner,  misconduct  or  corruption  in 

office,  622;  2279-2310  C.  C. 
Forgery  of  bank-note  or  bill,  238,  242, 
243 
Checks,   241,  242,  244 
Drafts,  241,  242,  244 
Fraud,  presumption  of,  in  case  of  in- 
solvency or  failure  to  redeem  bills. 
204 
Fraudulent    conveyances,    etc.,   by   in- 
solvent, 206 
Innocent    purchaser    from    insolvent; 

206 
Insolvency,   conveyances,  etc.,  during, 
206 
Presumption  of,  204 
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BANKS,  cont'd. 
Insolvency,    cont'd. 

Receiving   deposit,  205 

Knowledge  of  insolvency,  205 
Kiting  checks,  etc.,  718  (d) 
Knowledge   that   act   violates   charter, 
presumed,  203 
That    bank    insolvent     when     de- 
posit received,  205 
Loans  by  one  officer  or  agent  to  an- 
other  without   permission,   211 
Minutes,    dissent    from    violation    of 

charter  entered  on,  203 
Net  profits  only,  dividends  from,  208 
Notes,  altering,  240 

Counterfeit,   238,   242,   243 
Destroying  maliciously,  742 
Forgery,  238,  242    243 
Unauthorized   issue   of,  250,  251 
Notice   of  insolvency,  purchaser  from 

bank  without,  206 
Officers,   embezzlement  by,   186 
Gambling,  394 

Lending   to   another   officer  with- 
out permission,   211 
Making  or  consenting  to  convey- 
ances,   etc.,    by   insolvent   bank, 
206 
Purchasing  papers  at  discount,  207 
Using    or    borrowing    money    or 

property,  210,  211 
Violating  charter,  202 
Presumption,  203 
Paper,  officers  purchasing  at  discount, 
207 
Possession    for    counterfeiting    or 
forgery  purposes,   243 
President     applying   capital    stock   to 
purchase  of  shares,  209 
Embezzlement  by,  186 
Failing    to    redeem    bills,    punish- 
ment.  204 
Making  or  consenting  to  convey- 
ances,   etc.,    by   insolvent    bank, 
206 
Purchasing  papers  at  discount,  207 
Violating  charter,  202 
Presumption,  203 
Presumption  against  officers  violating 
charter,  203 
Fraud    in    case    of    insolvency    or 
failure    to   redeem    bills,   204 
Purchaser   from   bank   without   notice 

of  its   insolvency,  206 
Redeem  bills,  failure  or  refusal  to,  204 
Stock,  purchasing  shares  of,  with  cap- 
ital stock,  209 
Transfers   of,   by   insolvent,   206 


BANKS,  cont'd. 
Stockholder,    embezzlement   by,    186 
Transfers,  etc.,  by  insolvent,  206 
Unauthorized   issue    of   currency,    250, 
251 

Use  of  money  or  property  by  officers, 
210,  211 

Violation  of  charter,  202 
Presumption,  203 

BANK  BILLS,  CHECKS,  ETC. 

See  Banks. 

BANK  EXAMINER. 

Misconduct  or  corruption  in  office,  622; 
2279-2310   C.   C. 

BANNS. 

Marriage,  performing  ceremony  with- 
out publication,  677;  2939  C.  C. 

BAR  OF-STATUTE. 

See  Limitations  of  Prosecutions. 

BARBERS. 

Regulation    of    occupation,    476     (a); 
1754  (a)— 1754  (n)  C  C. 

BAR-DOCK. 

Prisoner  placed   in,   969 

BARRATRY. 

Attorneys,  331 

Punishment,  332 
Definition,  330,  331 
Punishment,  330,  332 

BARTERING. 

Liquors,    426,   434,    435,   437 

BASEBALL. 
Drunkenness  on  grounds,  442 

BASE   COIN. 

Counterfeiting  or   forging,  237 

BASTARDY. 

Bigamous   marriage,  offspring  of,   369 
Binding  over  putative  father,  1332 
Bond,  action  on,  1336 

Mother,  1333,  1335 

Putative  father,  682,  1332,  1335 
Death  of  bastard,  concealment   of,  79 
Defenses,  1334 

Education  of  bastards,  bond,  682,  1332, 
1336 
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BASTARDY,  cont'd. 
Maintenance    of    bastards,    bond,    682, 

1332,  1335 
Warrant  against  father,   1331 
Mother,    1330 

BATHING. 

Sunday,   indecent,   421 
Surf-bathers,    protection    of,    505-510 

BATTERY. 

See  Assault  and  Battery. 

BATTLE. 

Sham,  pointing  weapon  at  another,  in, 
no  offense,  349 

BEACONS. 

Destroying  or  removing,  744 

BED  LINENS. 

Hotels,  sanitary  regulations,  540   (b); 
3514  (a),  3514  (e)  C.  C. 

BEEP. 

Weight  or  bulk,   increasing  with   dirt 
or    rubbish,    709 

BEER. 
See   Intoxicants. 

BEGGING. 

Children  put  to  vocation  of,  756,  757 
Vagrants,  449  (6) 

BEHAVIOR. 

See   Good   Behavior. 

BELLADONNA. 

Labelling,  454 

Prescriptions   of  physicians,   456 

Punishment   for  violating  law,  457 

BELLS. 

Motor  vehicles,  528  (c);  828  (f)  C.  C. 
Railroad  engineers  to  toll,  520 


BENEVOLENT  ASSOCIATIONS. 

Emblems,  wearing  illegally,  258:   1993 

C.  C. 
Fraternal  societies,  acting  for,  illegally, 

629;    2866    C.    C. 
Names,   used   or  adopted   by   another, 

258,    1993   C.    C. 
Side    arms    and    swords,    wearing   and 

parading  with,   1447 

BENZINE. 

Adulteration,  642   (b);   1809   (c)   C.   C. 

Labelling    barrels,    etc.,    642    (a),    642 

(c);  1809  (c),  1809  (e),  1809  (f)  C.  C. 


BENCH-WARRANT. 

Definition,   957 

Habeas  corpus  for  discharge,  1305  (3) 

Sheriffs  fees  for  executing,  etc.,  1134 

BENEFIT  OF  CLERGY. 

Allowance   of,   denied,   17 

BENEFIT  OF  COUNSEL. 

Accused,  right  of,  8  (1),  933  ( 


BESTIALITY. 

Attempt  to  commit,  377 
Definition,   375 
Punishment.  376 

BETA  EUCAINE. 
Sale  of,  illegal,  459;  1651,  1652  C.  C. 

BETTING. 

Cheating,  704 
Cock-fight,  405 
Elections,  396  (a) 

Punishment,  396  (b) 
Gambling,    389-396 
Gaming-house,   389,   390,   395,   396 

Table,  3M,  393-396 
Primary    elections,    396    (a) 

Punishment,  396  (b) 

BIAS. 

Witnesses,   showing,   1049 

BIDDING. 

Competition    for   public   work,    failure 
to  require,  283;  387  C  C. 
Preventing,   741;   390,   391   C.   C. 

BIGAMY. 

Absence    of   spouse    for   5   years,   ef- 
fect,  369 
Children,  legitimacy,  369 
Defined,  367 
Punishment,   368,   370 

BILL  OF  ATTAINDER. 
Prohibited,  3 

BILL  OF  COSTS. 

Dockets  of  justices  of  peace  to  show, 
297 
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BILL  OF  EXCEPTIONS. 

Additional  record  or  evidence,  order- 
ing up,   1100 

Alterations  by  judge,  1098 

Brief  of  evidence,   1098 

Certificate,    form    of,    1099 

Change  of  venue,  964 

Children's   courts,   889 

Contents  of,  1097 

Decision    of    Supreme    Court    limited 
by,  1101 

Evidence,  additional,  ordering  up,  1100 
Incorporation,  1098 
*  Injunctions,  law  as  to,  governs,   1102 

Mode  of  taking  case  up,   1098 

Pendente  lite  bill,  1096 

Service,  on  whom,  1103 

Signatures  to,  1097 

Specifications  in,  1097,  1098 

Supersedeas,  operation  of  bill  as,  1104 

BILL  OF  EXCHANGE. 

Altering,  231   (7),  244 
Conversion   of,   or  of  proceeds,  when 
entrusted  for  collection.  193 
When  entrusted  to  be  applied  for 
benefit  of  owner,  192 
Cotton,  drawn  against,  failure  to  pay, 

549,  550 
Counterfeiting,  231   (7),  244 
Fictitious   name,   use   in   executing  or 

indorsing,  247 
Forgery,  231   (7),  244 

BILL  OF  HEALTH. 

Vessel,  delivery  by  master,  497 

BILL  OF  LADING. 

Boats,  exhibition  on  demand,  685 
Owner  to   grant,   684 

BILLIARD-TABLE. 

Betting  at,  392-395 

Minor    playing    at,    without    parents' 
consent,  406 

BINIODIDE  OF  MERCURY. 

Labelling,  454 

Prescriptions  of  physicians,  456 
Punishment  for  violating  law,  457 
Record  of  sale,  455 

BIRDS. 

Eggs,  protection,  594  (c),  594  (m) 
Game,  baiting,  594   (d) 

Closed   season,   594    (a),   594   (d), 
594    (f) 


BIRDS,  cont'd. 
Game,  confd. 

Enumeration,  594  (a) 

Number  which  may  be  killed,  594 

(a),  594   (c) 
Plumage,  sale  or  purchase,  594  (c) 
Punishment      for      violating     law, 

594  (b),  1065 
Sale  prohibited,  594  (b),  594  (c) 
Skins,  sale  or  purchase,  594   (c) 
Transportation,  594   (c),  594   (i) 
Trapping,  etc.,  594   (g) 
Mounted   birds,    shipping    into    State, 

594    (m) 
Nests,  protection,   594   (c),  594   (m) 
Non-game,      destruction      prohibited, 
594   (m) 

BIRTH. 
Abortion,  81,  82 
Evidence,  false,  759  (a) 
Foeticide,    77-81 
Miscarriage,  procuring,  82 
Statistics,      503    (a);     1676    (m)— -1676 
(mm)  C.  C. 


BITING. 

Mayhem,  83-92 

BITS. 

Making,  mending    or  possessing,    for 
use  in  crime,  183  (a) 
Punishment,    183    (b) 

BITTERS. 

Intoxicating,    regulations    as     to     sate 
and  use,  426-448 

BITTER   ALMONDS. 

Essential  oil  of,  labelling,  454 

Prescriptions  of  physicians,  456 
Punishment  for  violating  law,  457 
Record  of  sale,  455 

BLACKMAIL. 

Definition,  118 
Jurisdiction,  118 
Punishment,    118 
Threatening   letters,    119 

BLANKETS. 

Sheriffs    duty    to    furnish    prisoners 
with,    1156 

BLIND  PERSONS. 

Confederate  soldiers,  pensions,  1485 


Digitized  by 


Google 


INDEX. 


933 


[references  are  to  sections.] 


BLIND  TIGERS. 

Internal  revenue  special  tax  receipt 
prima  facie  evidence  in  suit  to 
abate,  448  (a) 

BLOOD. 

Corruption  of,  not  worked  by  con- 
viction,   16 

BLOW-POSTS. 

Railroads  to  erect,  518;  2C75  C.  C. 

BOARD  OF  DENTAL  EXAMINERS. 

False  statement  to,  473 

BOARD  OF  HEALTH. 

Certificate  of,  as  to  second-hand 
clothing,    478 

BOARD  OF  PARDONS. 

Applications  for  parole,  1225 
Conditional   pardons,   grant,    1224-1227 
Dress   of  convicts   to  indicate  grades 

of  behavior,  1228 
Employment     of    paroled     prisoners, 

1225 
Grades   of   behavior   of    convicts,   es- 
tablishment, 1228 
Parole  of  convicts,  1223-1227 

Pardon  of  paroled  convict,  1227 
Prison  commission  constituted,  1222 
Rearrest  of  paroled  prisoner,  1226 
Recommendations,   1222,  1225,  1227 
Rules  for  parole  of  convicts,  1223 

BOARDING-HOUSES. 

Beaches,  proprietors  to  protect  surf- 
bathers,   505-510 

Burglary,  apartment  in,  as  dwelling, 
146 

Defrauding,  718  (a)-718  (c) 

BOATS  AND  CREWS. 

Apprentices,    desertion,    aiding   or   in- 
ducing, 694 
Harboring,  695 
Arrest    of    passengers,    authority    of 

captain,  929,  930 
Ballast,  discharge  in  harbor,  686 
Bills  of  lading,  exhibition  on  demand, 
685 
Grant  by  owner,  684 
Ferries,  regulations,  572 
Firing,   761-763 

Harbor,  discharge  of  ballast  in,  686 
Intoxication   on  boat,  442 
Larceny   from,    170 


BOATS  AND  CREWS,  confd. 

Licenses,    pilots    acting   without,    687, 

688 
Lifeboats,    hotel-keepers    on    beaches 

to  furnish,  505 
Pilots,  acting  without  license,  687,  688 
Obstructing,  687 
Quarantine    regulations,    499 
Signals  for,  flying,  688 
Quarantine,    bill   of  health,   497;    1638 
C.  C. 
Fine  for  violation,  495;  1634,  1640, 

1641   C.   C. 
Municipality    may    prescribe,    495; 

1634   C.   C. 
Notice  of,  495;  1634  C.  C. 
Permission    to    leave    vessel,    500; 

1641  C.  C. 
Pilots'  duties,  499;  1640  C.  C. 
Removal   of  vessel   to   quarantine 

grounds,  496,  497;   1636  C.   C. 
Venue   of   prosecution    for   violat- 
ing,  501 
Seamen,  absence  from  vessel  without 
leave,  689 
Apprentices,   desertion,   694 

Harboring,    695 
Arrest,  689 

Certificate  of  discharge,  691-693 
Desertion,  aiding  or  inducing,  694 
Failure   of   duty,   689 
Harboring,    695 
Hiring,    receiving,    shipping,    etc., 

692,    693 
Resisting  search  for,  690 
Search  by  civil  officers,  953 
Signals  for  pilots,  flying,  688 
Sinking,    761 

Tickets,    illegal    traffic   in,    636;    2733, 
2734  C.  C. 

BOB  WHITE  PARTRIDGES. 

Closed  season,  594  (d) 
Game  birds,  deemed  to  be,  594  fa) 
License  to  hunt,  594   (c),  594  (h) 
Number  which  may  be  killed.  594  (e) 
Sale  prohibited,  594  (b),  594  (c) 
Transportation     prohibited,     594     (c), 
594    (i) 

BODIES. 

Dead:   See   Cemeteries;   Dead   Bodies. 

BOLL-WEEVIL. 

Regulations,  483;  2134,  2135  C.  C. 

BOLTED  CORN-MEAL. 

Stamping  packages,  564;  1870  C.  C. 
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BONA  FIDE  PURCHASERS. 

Insolvent  bank,  from,  206 

BONDS. 

Altering,   231    (7) 

Appearance:    See  Bail;  Recognizances. 
Bastardy   bond,   682,   1332-1336 
Certiorari,  county  courts,  790   (f!) 
Confederate  Soldiers'  Home  treasurer, 

1516 
Constable's  fee  for  taking,  1140 
Contractors    for    public    work,    failure 

to  require,  283;  389  C.  C. 
Conversion   of,   or  of  proceeds,  when 
entrusted  for  collection,  193 
When  entrusted  to  be  applied  for 
benefit  of  owner,  192 
Counterfeiting,  231    (7) 
Destroying    maliciously,    742 
Forfeiture,  fee  of  clerk  of  court,  1133 
Forgery,  231   (7) 

Possession  of  land  under,  252 
Georgia    Training    School    for     Girls, 
•      managers,    1259    (d) 
Good   behavior,    1317-1319.    1324 
Industrial    Farm    superintendent,    1267 
Jailers,   1150,   1160 
Larceny  of,  164 

Licensees  to  carry  pistols,  348  (b) 
Paupers,  support  of,  683;  560  C.  C. 
Peace,   1320-1324 
Prison  commission,  1187 

Wardens,  1197 
Prosecution,   prerequisite   to    issuance 

of  warrant,  908 
Public    officers,    acting     before    filing 

or  approval,  275,  276 
Sale    by   investment     companies,    628 

(a);  2909   (a)-2909   (j)   C.  C. 
Seaman  arrested,  maintenance  of,  689 
Seduction  prosecution,  379,  380 

Ordinary's  fee  for  recording.  1142 
Sheriffs  fees  for  taking,  1134 
Tax-collector,     acting    before    giving, 

276 
Wardens,  1197 

BONDED     PUBLIC    WAREHOUSE- 
MAN. 

Unlawful  disposition  of  goods,  701; 
2910  C.  C. 

BOOKS. 

Cash  book,  tax-collector  to  keep,  276 
(a);  1217  (a)-1217  (d)  C.  C. 

Code,  etc.,  to  be  delivered  by  justices 
of  peace    to   successors,   293 


BOOKS,  contd. 
County  officers,  inspection,  840-843 
Treasurer,    refusal  to    exhibit,  as 
malpractice,  301;  528  C.  C. 
Destroying  maliciously,  742 
Detaining   from     successor   in    office, 
287 
Justices  of  the  peace.  298,  299 
Druggists,  recording  sale  of  poisons, 

455 
Jurors'  names,  lists  of,  821 
Obscene,  385 

Public,   detaining    from    successor    in 
office,  287,  298,  299 
Forging,  falsifying,  etc,  284 
School:     See  School  Books. 
Tax-collector,    refusal    to    exhibit,  as 

malpractice,  301;  528  C.  C. 
Voters',    falsifying,    662 

BORROWING. 

Bank    property   by    bank    officer     or 
agent.  210 

BOUNDARIES. 

Jurisdiction     of    offenses     on     county 
lines,   26 
On  State  lines,  25 
On  stream  bounding  county,  23 

State,  24 
State   as   to    places   and    persons 
within,  21,  22 
Landmarks,  altering  or  removing,  743 

BOWIE-KNIFE. 

Carrying,  concealed,  347 

To  or  at  public  gathering,  348. 
Minor,  selling  or  furnishing  to,  350 

BRANDS  OR  MARKS. 

Animals,  altering,  162. 
Cottonseed  meal,  645  (a) 
Counterfeiting,  708 

Misbranding  foods,  drugs,  etc.,  defini- 
tion, 451;  2101  C.  C. 

Grand  jury  to  act,  453 

Obstructing  inspector,  452 

Punishment,  451 
Naval  stores,   652,  653 
Oils,  official  brand,  illegal  use  of,  637 

Vessels  wrongfully  used,  640 
Oleomargarine,    559 
Seal,  mark  intended  as,  2;  5  C.  C. 
Trade-marks,  counterfeiting,  254,  255 

Unlawful  use,  256 
Turpentine,  653-656 
Weight  of  cottonseed-hulls,  566 

Flour,     corn-meal,      etc.,     562-565; 
1867-1870    C.    C. 
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BREACH  OP  PEACE. 

See  Public  Peace. 

BREAD. 

Sales  under  assize,  705 

BREAKING. 

House  with  intent  to  steal,  punish- 
ment, 178 

Railroad-car,  breaking  and  entering, 
181. 

BREAKING  OPEN. 

Gambling  houses,  396 

BRIBERY. 

Definition,  270 

Disfranchisement     on    conviction    of, 

665,   1077 
General    Assembly,    members    of,    to 

enact    laws     to   defraud     State    or 

county,  293,  294 
Influencing  public  officers,  272. 
Punishment,  271,  272,  665,  1077 
.  Voters,   665.   675 

BRIDGES. 

Altering  location,   543 
Burning  railroad   bridge,   142 
Contracting  illegally  for,  283;  387-389 

C.  C. 
Encamping  on,  751 
Fire,  building  on,  751 
Highway  includes,  2;  5  C.  C. 
Injuring,  maliciously,  750 
Keepers,  exemption  from  militia  duty, 

1371 
Obstructing,  571 
Private,  regulations,  573 
Road  includes,  2:  5  C.  C. 

Overseers,     failure   of     duty,   541, 
542;   705-711   C.   C. 
Toll,    collection    after    revocation     of 
license,  572 
Rates,   charging  excessive,  570 
Posting,  569 

BRIEF  OF  EVIDENCE. 

Bill  of  exceptions,  1098 
Certiorari,  county  court,  790  (dd) 
Courts  of  inquiry,  936 
New  trial,  motion  for,  1090,  1094 

Objections     raised     before     trial 
judge,  1090  (a) 

BUDS. 

Infested  with  disease  or  insects,  sale, 
etc.,    479-482;    2126,   2128,   2130,   2138 

c  c.  I 


BUILDINGS. 

Height     regulations,     violation,     511; 

3151-3154  C.   C. 
Obstructing  roads,  546,  547 
Public:     See   Public   Buildings. 

BUILDING  AND   LOAN    ASSOCIA- 
TIONS. 

Foreign,    sale    of  stock   to    non-resi- 
dents, 625 
Soliciting  subscriptions    to  stock, 
624 

BUILDING  CONTRACT. 

False  affidavit  of  contractor  as  to 
payment  of  building  debts,  266 

BULBS. 

Infested  with  disease  or  insects,  sale 
etc.,  479-482;  2126,  2128,  2130,  2138 
C.  C. 

BULK  SALES. 

Fraudulent,  718;  3226  C.  C. 

BULLION. 

Gold,    registration    of    purchase,    699; 

1981  C.  C. 
Mining   on    land   of  another    without 
permission,  212    . 
Machinery,  erecting  or  using,  213 

BUOYS. 

Destroying  or  removing,  744 

BURDEN  OF  PROOF. 

Alcohol  sold  under  prescription,  433 
Blind  tiger,  suit  to  enjoin,  488  (a) 
Chestnut-trees,  burden  in  trial  for  cut- 
ting, 216 
Embezzlement    by    county    treasurer, 
187 

Negative  affirmation,  1020 
Party  having,  1020 
Changing,  1021 

BURGLARY. 

Breaking,  entering,   and  stealing,   179, 

180 
Definition,  132,  146 

Making,  mending  or  possessing  tools 
used  in,  183  (a) 
Punishment,  183  (b) 
Picklocks,  etc.,  possession  of,  183  (a), 

183   (b),  680 
Punishment.  147 
Tools  used  in,  183  (a),  183  (b),  680 
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BURIAL. 

Carcasses  of  animals,  regulations,  484, 

485,  487 
Dead  bodies:     See  Dead  Bodies. 
Decaying  matter,  486,  487 
Grounds:     See  Cemeteries. 

BURNING. 

Arson,  132-145 

Assault  with  intent  to  injure  clothes, 

101 
Definition,  140 
Fences,    crops,    etc.,    maliciously,    745- 

747 
Firing  woods,  227-230 
Gin  house,  reward,  902 
Larceny  by,  of  deeds,  etc.,  163 
Railroad  bridges,   142 

Recommendation      by      jury       to 
mercy,   142,  1062 
Threatening  to  burn  property,  119 
Vessels,   761-763 
Woods,  maliciously,  748 

BURYING  GROUNDS. 

See   Cemeteries. 

BUSINESS. ' 

Interfering  with,  126-129 
Liquor:   See   Intoxicants. 
Sabbath,  violation  of,  414-416,  423,  425 
Soliciting,  by  attorneys,  331,  332 
Tax   on,   failure  to  pay,  465-469;   957, 
973,  976,  978  C.  C. 

BUTTER. 

Dairies,  sanitary  regulations,  453   (b,; 
2119  (c)-2H9  (h)  C.  C. 

BUTTONS. 

Fraternal,  etc.,  organizations,  wearing 

or    imitating,    258 
MiMtia,  wearing  unlawfully,  1450 

CALENDAR  MONTH. 

Afonth  means,  2;  5  C.  C. 

CALENDAR  YEAR. 

Year  means,  2;  5  C.  C. 

CALL  OF  DOCKET. 

Manner,  967 

Recognizances,  proceedings  to  forfeit 
961 

CAMPS. 

Encamping  on  bridges,  751 
Militia,  1402 


CAMPS,  confd. 
Misdemeanor  convicts,  1166-1184 
Penitentiary  convicts,  1231-1236 
Trespass  by  campers,   216   (4) 

CAMP-GROUNDS. 

Military,    1402,    1446 
Religious,  intrusion  on,  422 

Police  at,  appointment,  928 

Vending  near,  423 

Charge  to  grand  jury,  850 

CAMPAIGN   EXPENSES. 
Publication  of,  671;  92  C.  C. 
Grand  jury  charge,  850 

CAMPAIGN    FUNDS. 

Corporation      contributions     to,      672; 
2237  C.  C. 

CANALS. 

Drainage,   interference   with,   490;   438 

C.  C. 
Mining,  injuring,  773 

CANCELLATION. 

Larceny  of  deeds,  etc.,  by,  163 

CANDIDATES. 

Electron,  betting  on,  396  (a) 
Punishment,  396   (b) 

CANE. 

Sword  in,  carrying,  347 

Furnishing  to  minor.  350 

CANTHARIDES. 

Labelling,  454 

Prescription   of  physicians,   456 

Punishment  for  violating  law,  457 

CAPIAS. 

See  Arrest. 

Solicitor-general's     fees     for    drawing, 
1126 

CAPITAL  PUNISHMENT. 

Arson    producing  death    or  maiming, 

134,    135,   142,    144 
Benefit  of  clergy,  17 
Bill  of  attainder,  3 
Duelling  resulting  in   death,  356 
Execution  of  sentence,  1069-1072 
Foeticide,   80 
Insurrection,  57 
Jurors,  opposition  to,  1001 
Limitation   of  prosecution,  30 
Mayhem,   90 
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FALSE  WITNESS. 

See  Perjury. 
Causing  death,  265 

FALSIFICATION. 

Public  documents,  284 

FAMILY. 

Defense  of,  homicide  in,  70-72,  74 
Threatening    to    murder    member    of, 
119 

FARM. 

Arson  on,  135,  136,  138 

Attempt  to  commit,  137 
Dwelling-house,    burning   of,    135,    136 

Attempt  to  burn,  137 
Industrial      farms:       See       Industrial 

Farms. 
Outhouse,  burning  of,   138 

Setting  fire  to,  139 
Penitentiary     convicts:       See     Prison 

Commission. 

FARM  LABORERS. 

Employment  of  farm  laborer  of  an- 
other,   123,    124;    3712-3715   C.    C. 

Enticing,  125 

Interference  with,  123,  124,  126-129; 
3712-3715  C.  C. 

FARM  PRODUCTS. 

Butter,  consignee  failing  to  pay  pro- 
ceeds of  sale,  552 
Buying  from  tenant,  554 
Checks,  worthless,   giving,  553 
Consignments,    failure     to   pay    pro- 
ceeds of  sale,  552 
Corn,  nonpayment  for,  551 

Purchase  from  tenants,  554 
Cotton, 

Bagging,  cutting  from  bale,   556 
Deductions   for,   when  weigh- 
ing, 558  (a),  558  (b) 
Bills  of  exchange  drawn  against, 

nonpayment,    549,    550 
Boll-weevil,  regulations,  483;  2134, 

2135  C.  C. 
Draft    drawn     against,     non-pay- 
ment, 549,  550 
Payment    for,     failure     to    make, 

551 
Seed-cotton,   purchase    atter   sun- 
set, 555 
Purchase  from  tenant,  554 
Stealing  bale  of.  183 
Tenants,   purchase  from,   554 


*ARM  PRODUCTS,  confd. 
Cotton,  confd. 

Ties,  deductions  from  weight  for, 

558   fa),  558   (b) 
Weighing,  deductions  for  bagging 
and  ties,  558   (a).  558    (b) 
Illegal   charge   for,   557,   558 
Weight    or   bulk,    increasing   with 
dirt  or  rubbish,  709 
Drafts,  worthless,  giving,  553 
Eggs,  consignee  of,  failing  to  pay  pro- 
ceeds of  sale.  552 
Engrossing,   707 
Forestalling,   707 
Fruit,    consignments     of.      failure    to 

pay  proceeds  of  sale,  552 
Melons,   consignments    of,    failure   to 

pay  proceeds  of  sale,  552 
Orders,  worthless,  giving,  553 
Pitch,  nonpayment  for,  551 
Poultry,   consignee   of,   failing  to  pay 

proceeds  of  sale,  552 
Regrating,  707 
Rice,  nonpayment  for,  551 
Rosin,  nonpayment  for,  551 
State    Reformatory,    sale    of    surplus 

products,  1255 
Tar,  nonpayment  for,  551 
Tenants,  purchase  from,  554 
Turpentine,   nonpayment   for,   551 
Vegetables,    consignees   of,    failing   to 
pay  over  proceeds  of  sale,  552 

FARMING  OUT. 

Public  office,  285 
FATHER. 

Abandonment  of  child,  116 

Homicide,  mutual  protection  of  parent 
and  child,  74 

Putative,  bond  in  bastardy  proceed- 
ing, 682,  1332,  1335 

FAWN. 

Closed  season,  594  (f) 

FEAR. 

Criminal     responsibility      of     persons 

acting  under,  41 
Justification   for  homicide,  7J 

FEDERAL  ELECTIONS. 

Betting  on,  396  (a) 

Punishment,  396  (b) 

FEES. 

See  Compensation  and   Fees. 
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FEE  BILL. 

Posting  in  office  required,  306 
FEEDING-STUFFS. 

See  Food. 
FELONY. 

Abstract    of   evidence,    courts    of  in- 
quiry, 936 

Arrest,  privilege  of  electors.  911 
Legislators,   912 
Militiamen,  913 

Attempt  to  commit,  punishment,  1066 

Bill  of  attainder,  3 

Compounding,   328 

Conviction,    disqualifying    to   vote    or 
hold  office,  304,  665,  1077 

Convicts,  disposal  of,  1207,  1210,  1211, 
1214 

County  courts,  duty,  790   (q) 

Death,  offense  punishable  by,  as  con- 
stituting,  2 

Definition,  2 

Jury,   impaneling,   862,   863,   996 
Trial  by,  862 
Voir   dire,  questions,   1001,  1002 

Limitation  of  prosecution,  30   (1-3) 

Number  of  witnesses,  1017 

Penitentiary      imprisonment,      offense 
punishable  by,  as  constituting,  2 

Punishment,  1062,  1063 

Recommendation   of  jury:     See   Rec- 
ommendation by  Jury,  to  Mercy. 

Report  of  testimony,  1007 

Rewards  for  arrest  of  felons,  902 

Solicitor-general's  fees,   1126 

Testimony  to  be  reported,  1007 

FEMALES. 

Children's    courts,    eligibility    as   offi- 
cers,  898  * 
Convicts,  punishment  for  misdemean- 
ors, 1065 
Death  sentence,  when  pregnant,  1070, 

1071 
Defamation  of,  343 

Privileged     communications,     343; 

4436  C.  C. 
Prosecution    only    by    grand   jury 
indictment,  343 
Obscene  language  in  presence  of,  387, 

388 
Rape,  93,  94 

Assault  with  intent,  98 
Seats  for  employees,  130 
Seduction,  378-380 
Separation  from  males  in  prisons,  etc., 

1203,  1249,  1265 
Training  schools:     See  Georgia  Train- 
ing School  for  Girls. 


FEMININE  GENDER. 
Masculine  includes,  1  (3);  4  (3)  C.  C. 

FENCES. 

Burning  maliciously,  745-747 
Fuel,  taking  rails,  etc..  for,  749 
Highway     crossings,      injuring.      767; 

2045,  2047  C.   C. 
Obstructing  roads,  546,  547 
Trespass   to    pull     down   or    remove, 

216  (3) 

FERRIES. 

Obstructing,   571 
Private,  regulations,  573 
Seamen,   fugitive,   transporting,   692 
Toll,    collection    after     revocation   of 
license,   572 
Rates,  charging  excessive,  570 
Posting,  569 

FERRYMEN. 

Competent   and   sufficient   to   be   pro- 
vided, 572 
Jury  service,  exemption  from,  871 
Militia   duty,   exemption   from,   1371 

FERTILIZER. 

Carcasses     of    animals,     manufacture 

into,  485 
Injurious  fillers,  643  (a);  1778  (f),  1778 

(g)  C.  C. 
Sale,  without  inspection,  etc.,  643 

Formula  without  certificate  of  ap- 
proval, 561 

FETTERS. 

Prisoner,  when  arraigned  or  at  trial, 
968 

FICTITIOUS  NAMES. 
Executing  or  indorsing  instrument  in, 

247,  249 
Practicing  medicine  under,  462  (a) 
Voters,  registration,  6G0 

FIDELITY  INSURANCE. 

Sureties,  requiring  certain,  630  (b) 

FIELD. 

Trespass  on,  217 

FIELD  LARKS. 

Killing  or  possessing,  594  (m) 

FIGHTING. 

Affray,  3(11 
Assault,  95-101 
Battery,  102-105 
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FIGHTING,  confd. 
Duels,  354-358 
Mayhem,  83-92 
Riots,  58,  338,  360,  362,  1376 

FILING. 

Bond  of  public  officer,  acting  before, 
275,   276 
Seduction  prosecution,  380 
Charge  of  court,  1057 
Oath,  failure  of  officer,  273,  274,  276 
Official  bond,  acting  before,  275,  276 
Tax-collector's    bond   or   oath,   acting 
before,  276 

FINES. 

City  courts,  790  (ccc) 

Educational  purposes,  use  for,  463 

Excessive,  prohibited,  12 

Informer  entitled   to,  when,  216,  652 

Pharmacy,  when  payable  to  board  of, 

461 
Public  school  fund,  when  payable  to, 

754 
Return  of,  by  military  officers,  1453 
Society   for   prevention    of   cruelty   to 

animals,  when  payable  to,  754 
Solicitor-general,    collection     by,     798 

(7) 
Time  for  payment,  1111 

FINE  AND  FORFEITURE  FUND. 

Accounts,  keeping  separate,  1118.  1121 
Children's  courts,  payment  into  county 
treasury,  900 

City  court,   1123,  1124   (a)-1124   (c) 
Constables,  costs  of,  1115,  1120,   1124, 

1124  (a) 
Convict  labor,  fund  arising  from,  1124, 

1124  (a) 
County  treasurer,  compensation,  1121 
Money  paid  to,  1116,  1124 
Report  to  grand  jury,  1121 
Cruelty    to    animals,      disposition     of 

fines,  754 
Distribution   of,   1117,   1122.   1123,   1124 

(a)-1124  (c) 
Educational     purposes,     appropriation 

for,  1112 
Insolvent  costs,  allowance,  1113 
Lien  for,  1112 

Payment,  1114,  1118,  1119,  1123 
Justices  of  the  peace,  costs  of,   1115, 

1120,   1124,   1124   (a) 
Lien  on,  for  insolvent  costs,  1112 

6  Ga  Code— 62 


FINE    AND    FORFEITURE    FUND, 

cont'd. 
Local  laws  not  repealed,  1122,  1123 
Notaries  public,  costs  of,  1120 
Officers'  lien  for  insolvent  costs,  1112 
Payment  of  claims,  1119 
Registration  of  business,  failure  as  to, 

469;  978  C.  C. 
Sunday-schools,       appropriation      for, 

1112 
Witnesses'  fees,  payment  of,  1124 

FIRES. 

Arson,  132-145 

Assault    with    intent  to  burn  clothes, 

101 
Crops,  burning  maliciously,   745-747 
Fences,    burning    maliciously,    745-747 
Jailer  to  furnish  prisoners,  1156 
Jury,  judge  may  allow  to,  884 

Service,     exemption     of     firemen 
from,  871 
Reward  for  arrest  of  incendiaries,  902 
Threatening  to  burn  property,  119,  782 
Vessels,  firing,  761-763 
Woods,  setting  fire  to,  748 

FIREARMS. 

Aiming  at  another,  349 
Carrying,  concealed,  347 
To  courts,  etc.,  348 
Convict  guard-lines,  taking  inside,  1232 
Discharge   on   or   near   highways,    504 
Duelling,  354-358 
Fish,  killing  with.   604 
License  to  carry,  348  (a) 

Fee,  348  (c) 

Method   of  obtaining,   348    (b) 

Punishment,   348    (d) 
Minors,  furnishing  to,  350 
Pointing  at  another,  349 
Posse    summoned    to    suppress    mob 

violence  to  bring,  365 
Shooting  at  another,  115 

At  or  in  car,  512 

At  picnics,  515 

At,  toward  or  into  dwelling.  115  (a) 
Punishment,  115  (b) 

On  excursion  train,  515 

On  Sunday,  418 

FIRE-ESCAPES. 

Hotels,    540    (b);     3514    (d),    3514    (e) 

C.  C. 
Violation     of    regulations,    511;    3151- 

3154  C.  C. 
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FIREMEN. 

Jury  service,  exemption  from,  871 
Militia,  exemption  from  duty,  1371 

Interference    with,    1427 
Stationary    engines,    license,    528    (a), 

528  (b) 
Street-railroad    passes,    2605    C.    C. 

FIRING  WOODS. 

Negligently  permitting  fire,  230 

Seeing  fire,  748 
Notice  to  be  given,  228 
Persons  who  may  set  fire,  227 
Punishment.  229 

Time  within  which  allowed,  227 
Wilfully  setting  fire,  748 

FIRST  DAY. 

Exclusion  of,  when  last  day  counted, 
1  (8);   4  (8)  C.  C. 

FISH  AND  FISHING. 

Artificial   shell-reefs,   etc.,  601 
Boats,  search  by  civil  officers,  953 
Closed  period  for  seines,  etc.,  612,  614 
Department    of    game    and    fish,    2158 

(a)-2158  (j)   C.  C. 
Drift  nets,  regulations,  614 
Dynamite,  killing  fish  with,  604 
Explosives,   killing   fish   with,   604 
Firearms,  killing  fish  with,  604 
Grand  jury  charge,  850 
Illegal  fishing,  218,  600 
Lease  to  fish,  recording,  600 
License  to  fish,  recording,  600 
Mountain  trout,  seining  or  netting  for, 

609 
Nets,  regulations,  605,  606,  614 
Non-resident  taking  fish  to  sell,  610 
Obstructing  passage  of  fish,  603 
Poisoning  fish,  611,  774 
Ponds,  injuring  maliciously,  772 
Posted  lands,  waters  of,  218;    1958-1962 

C.  C. 
Registered  lands,  waters  of,  218;    1958- 

1962   C.   C. 
River  fishing  regulated,  600,  601 
Seines,    use    regulated,    600,    603,    605. 

609,   612 
Shad,  regulations,  606-608,  613,  614 
Sunday,  carriage  of  fish  on  trains,  414, 
415 
Fishing  on,  419 
Traps,  consent  of  owner  of  land,  602 
Vessels  on  rivers,   regulations,  600 
Waters  of  another,  in,  218;    1958-1962 

C.  C. 


FIXTURES. 

Armory,  injuring,  780 
Burying-grouivd,  injuring,  770 
Capitol  building,  injuring,  219 
Jurisdiction  of  offense,  220 
Coast-survey,    injuring,    769 
Larceny  of,  166 
Navigation,  injuring,  760 
Telegraph,  injuring,  779 
Turnpike,  injuring,  760 

FLAGS. 

Confederate,  preservation,  1424,  1425 
Spanish-American  war,    1425    (a) 
State,  1426 
Tide,  regulation  as  to,  508,  509 

FLAGGING  TRAINS. 

Permitted,   when,    524 

FLOATING. 

Sawdust   into   streams,   230    (a) 
Punishment,   230    (b) 
When  law  against  becomes  effect- 
ive, 230   (c) 

FLOUR. 

Inspection,  644 

Weight  regulations,  562-565;    1867-1870 
C.  C. 

FLUMES. 

Mining,    injuries,    773 

FODDER. 

Burning  maliciously,  745-747 

FOETICIDE. 

Abortion,  81,  82 
Advising,  77 
.    Personal  injury  to  mother  causing,  80 
Punishment,  80,  82 

Recommendation  by  jury  to  mercy,  80, 
1062 

FOLLOWING. 

Definition,  2;    5  C.  C. 

FOOD. 

Adulteration  of,  451-453;    2101  C.   C. 
Convicts,   1199 

Defrauding  hotels,  etc.,  718  (a)-718  (c) 
Engrossing  prohibited,  707 

Grand  jury  charge,  850 
Forestalling  prohibited,  707 

Grand  jury  charge,  850 
Jailer's  report  as  to  amount  on  hand, 
1162 
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FOOD,  confd. 
Jury,  allowance  to,  884 
Larceny  of  animals  fit  for,  161 
Misbranding,  451-453;    2101  C.  C. 
Monopoly  in  supplies,  707,  850 
Regrating  prohibited,  707 

Grand  jury  charge,  850 
Sanitary  regulations,  435  (a);  2119  (a), 

2119  (b)   C.  C. 
Weight  or  bulk,  increasing  with  dirt  or 

rubbish,  709 

FORCE. 

See  Duress. 

FORCIBLE  DETAINER 

Definition,  345 
Jury,  possession  and  force  only  ques- 
tions for,  346 
Possession,  restitution  of,  346 
Punishment,  346 
Title  not  involved,  346 

FORCIBLE  ENTRY. 

Definition,  344 

Jury,  possession  and  force  only  ques- 
tions  for,  346 
Possession,  restitution  of,  346 
Punishment,  346 
Title  not  involved,  346 

FORDS. 

Obstructing,  571 

FOREIGN    BUILDING   AND    LOAN 
ASSOCIATIONS. 

Stock,  sale  to  non-residents,  625 
Soliciting  subscriptions,  624 

FORESTALLING. 

Defined,  797 

Grand  jury  charge,  850 

Punishment,   ^07 

FORESTS. 

Firing  woods,  227-230 
Live  stock  from  another  State  grazing 
in,  579 

FORFEITURES. 

City  courts,  790  (ccc) 
Concealment,  284 
Discharge,   284 

Estate,  not  worked  by  conviction,  16 
Recognizance,  960-962 
Turnpike    franchise    for    charging   ex- 
cessive toll,  570 


FORGERY. 

Acquittance,  231  (6) 

Altering  digest  by  tax  collector,  253 

Note,  check,  etc.,  240 
Assignments,  231   (7) 
Bank-bill,  238,  242,  243 
Note,  238,  242,  243 
Bill,  bank-bill,  238,  242,  243 

Exchange,  231  (7) 
Bond,  231   (7) 

Certificate,    audited    by    State    officer, 
231  (1) 
To    employee  on  leaving    service, 
235 
Uttering,  236 
To  teacher,  233 

Under   authority    of    General    As- 
sembly, 231  (4). 
Coin,  237 
Contract,  231  (7) 

Conveyance  of  land  by  forged  title,  252 
Copper  coin,  237 
County    school    license    or    certificate, 

233 
Courts,     certificate,     etc.,     issued     by, 

231   (5) 
Deed,  231  (6) 
Drafts,  231  (4,  5,  7),  244 

Under   authority   of   General   As- 
sembly, 231  (4) 
Employees    association,    railway,     re- 
ceipt for  dues,  234,  236 
General  Assembly,  certificate,  etc.,  au- 
thorized by,  231   (4) 
Gold  coin,  237 
Great  seal  of  State,  246 
Indorsements,  231  (7) 
Land  warrants,  231  (3) 
Letter  to  employee  on  leaving  service, 

235,  236 
License  to  teacher,  233 
Money,   237 
Note,  231  (7) 

Bank-note,  238,  242.  243 
Official  certificate,  231  (1,  4,  5) 

Draft  authorized   by  General   As- 
sembly,  231    (4) 
On  State  treasury,  231   (5) 
Order  authorized  by  General  As- 
sembly, 231   (4) 
Seals/  246 

Warrant    authorized    by    General 
Assembly.  231  (4) 
For  land.  231   (3) 
On  state  treasury,  231    (2,  5) 
Order  for  money,  231  (2,  5,  7) 

Under   authority    of*  General    As- 
sembly,   231    (4) 
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FORGERY,  cont'd. 

FORMER  JEOPARDY. 

Possession,  forged  instrument,  242 

Bar  to  prosecution,  11;  6364  C.  C. 

Type,  paper,  etc.,  for  purpose  of, 

Receiving  stolen  goods,  principal  not 

243 

taken,  169 

Promissory  note,  231   (7) 

Public  documents,  284 

FORMER  TRIAL. 

Seals,  246 

Testimony  at,  hearsay,  1027 

Railway  employees  association  receipt 

for  dues,  234,  236 

FORMULAS. 

Receipt,  231  (6) 

Fertilizer,   sale   without   certificate    of 

Railway     employees      association 

approval,  561 

dues,  234 

Uttering,    236 

FORNICATION. 

School  license  or  certificate,  233 

Adultery,  372 

Seals,  246. 

Definition,  372 

Silver  coin,  237 

Incest,  371;  2932  C.  C. 

State  seal,  246 

Lewd  house,  maintaining,  382 

Treasury,  draft  on,  231  (5) 

Lewdness,  381 

Order  on,  231  (2,  5) 

Marriage,    suspension    of    prosecution 

Warrant  on,  231  (2,  5) 

by,  372 

Tax  digest,  altering  by  tax  collector, 

Punishment,  372 

253 

Rape,  93,  94 

Teachers  license  or  certificate,   233 

Assault  with  intent,  98 

Testament,  231   (6). 

Title   lo  land,  conveyance  by,   252 

FOUNTAINS. 

Treasury  of  State,  draft  on,  231  (5) 

Poisoning,  775 

Order  on,  231   (2,  5) 

Warrant  on,  231  (2,  5) 

FOWLS. 

Warrant  for  land,  231  (3) 

Carcasses  of,  regulations  as  to  burial, 

On  State  treasury,  231   (2,  5) 

etc,  485,  487 

Under   authority   of   General    As- 

Fighting, 405 

sembly,  231  (4) 

Will,  231   (6). 

FOXES. 

FORM. 

Pursuing  with  hounds  on  lands  of  an- 
other, 594   (h) 

Affidavit  for  arrest,  905 

Bill  of  exceptions,  certificate  to,  1099 

FOX  SQUIRRELS. 

Commitment,  939 

Closed  season,  594  (d) 

Coroner's      precept     for     summoning 

jury,  1341 

FRANCHISE. 

Habeas   corpus,   writ  of,   1295 
Indictment,  954 

Bridges,  forfeiture,  charge  of  tolls 
after,  572 

Oath,  coroner's  jury,  1343 

Causeways,  forfeiture,  charge  of  tolls 

Grand  jury,  829 

after,  572 

Bailiff,   832. 

Ferries,     forfeiture,     charge     of    tolls 

Witnesses  before,  838 

after,  572 

Jailers,   1150,  1160 

Turnpike,   forfeiture  for  charging  ex- 

Jury commissioners,   815 

cessive  toll,  570 

Petit  jury,  860.  1005       " 

Bailiff,   883 

FRATERNAL     BENEFICIARY     OR- 

Special  jury,  853 

DER. 

Witnesses,  1006,  1345 

Acting    for    illegally,    629,    630;    2866 

Pension  applications,   1498 

C.  C. 

Prescription  of  alcohol,  426 

Emblems,  wearing,  258;  1993  C.  C. 

Sentence,    1064 

Names,   use   or  adoption   by   another, 

Warrant  for  arrest,  906 

258;   1993    C.   C. 
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FRATERNAL      BENEFIT      SOCIE- 

FRESH MEAT. 

TIES. 

Sabbath,    carriage    on    trains    on,   414, 

False   representations  to,  630   (a) 

415 

FRAUD. 

FRUITS. 

See  Cheats  and  Swindlers. 

Consignments  of,  failure  to  pay  pro- 

ceeds of  sale,  552 

FRAUDULENT   CONVERSION. 

Sabbath,  running  fruit  trains  on,  414, 

Administrator,  188 

415 

Assets  of  estate,  188 

FUEL. 

Bailee,  189 

Fences,  taking  rails,  etc.,  for,  V49 

Proceeds   of  sale,   190 

Jury,  judge  to  allow  to,  884 

Clerks  in  store,  etc.,  191 

Prisoners,  jailer  to  furnish  to,  1156 

Collecting  agent,  193 

Through  freight  trains,  taking  on,  on 

Commission  merchant,  189 

Sunday,  414   (5) 

Common  carrier,  189 

Employees  in  store,  etc.,  191 

FUGITIVES  FROM  JUSTICE. 

Estate,  assets  of,  188 

Delivery  suspended  by  Governor,  1354 

Executor,   188 

Disposition    of,   when    not    demanded, 

Factor,    189 

1355 

Guardian,   188 

Expense  for  bringing  back,  1359   (a)- 

Notes,    etc.,    entrusted    for   collection, 

1359   (c) 

193 

Foreign    countries,    1352 

Proceeds  of  sale,  190,  194 

Other  States,  1353 

Punishment,  188-194 

Requisitions,  fees  of  officers,  1359 

Sale,  proceeds  of,  190,  194 

Governor's  duty,  1358 

Thing  entiusted  for,  194 

Regulations   for  obtaining,   1357 

Stage-driver,    189 

Sheriff's  fees  for  bringing  bac*,   1134 

Trustee,  188 

Suspension   of  case   pending  determi- 

Wagoner, 189 

nation  of  jurisdiction,  25 

Warehouse-keeper,   189 

Warrants  for  arrest,  execution  of,  1356 

Wharfinger,  189 

FULTON  COUNTY. 

FRAUDULENT  CONVEYANCES. 

Criminal  court  of  Atlanta  for,  jurisdic- 

Bulk sales,  718;  3226  C.  C. 

tion,  220 

Insolvent  bank,  206 

Wages,    transfer    of    claim    to    defeat 

FURNISHING       LIQUOR      TO 

exemption  of,  131;  5299  C.  C. 

DRUNKARD. 

Offense  defined.  443 

FRAUDULENT       ENTRIES       IN 

SPEED  CONTESTS 

FURNISHING  LIQUOR  TO  MINOR. 

Definition,  724 

Offense  defined,  444 

Name  of  animal,  726 

Punishment,  724 

FURNISHING    WEAPONS    TO    MI- 

Rules for  determining  class,  725 

NOR. 

Offense,  350 

FRAUDULENT       SEIZURES      AND 

LEVIES. 

FURNITURE. 

Agent  of  United  States,  by  one  claim- 
ing to  be,  214 
Causing  to  be  made,  215 

Capitol  building,  injuring,  219 
Jurisdiction   of   offense,   220 

Public  buildings,  injuring  maliciously, 
777 

Officer  of  United  States,  by  one  claim- 

ing to  be,  214 

FUSES. 

FREIGHT  TRAINS. 

Making,    mending,   or   possessing,    for 

use  in  crime,  183  (a) 

Sabbath,  running  on,  414,  415 

Punishment,   183    (b) 
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FUTURES. 
Dealing  in,  403;  4257,  4259  C.  C. 

FUTURE  OPERATION  OF  LAWS. 

Rule  as  to,  3;  6  C.  C. 

FUTURE  TENSE. 

Present  or  past  included  in,  1   (2);  4 
(2)  C.  C. 

GAMBLING. 

See  Gaming. 

SAME. 
Agents  of  carriers  receiving  for  ship- 
ment,   594    (j) 
Animals,   closed   season,   594    (d),   594 

(0 
Drugs,  killing  by  use  of,  594   (g) 
Enumeration,  594  (a) 
Explosives,  killing  by  use  of,  594 

(ff) 
License  to  hunt,  594  (c),  594  (h) 
Number  which  may  be  killed,  594 

(e) 
Poisons,  killing  by  use  of,  594  (g) 
Possession,  594  (d) 
Sale  prohibited,  594   (b),  594    (c) 
Skins,  sale  or  purchase,  594  (c) 
Transportation  prohibited,  594  (c) 
Trapping,  594  (g) 
Baiting  birds,  594   (d) 
Birds,  baiting,  594  (d) 

Closed   season,   594    (a),    5«4    (d), 

594  (f) 
Drugs,  killing  by  use  of,  594  (g) 
Eggs,  protection,  594  (c),  594  (m) 
Enumeration,   594    (a) 
Explosives,  killing  by  use  of,  594 

(g) 
License  to  hunt,  594  (c),  594  (h) 
Nests,  protection,  594  (c),  594  (m) 
Number  which  may  be  killed,  594 

(e) 
Poisons,  killing  by  use  of,  594  (g) 
Possession,  594  (d) 
Sale   prohibited,   594    (b),   594    (c) 
Transportation  prohibited,  594  (c) 
Trapping,  594   (g) 
Bob  White  partridges,  closed  season, 

594    (d) 
Deemed  game  birds,  594  (a) 
License  to  hunt,  594  (c),  594   (h) 
Number  which  may  be  killed,  594 

(e) 
Sale  prohibited,  594  (b),  594   (c) 
Transportation      prohibited,      594 

(c),  594  (1) 


GAME,  cont'd. 
Charge  to  grand  jury,  59.4  (o),  850 
Closed    season,   594    (a),   594    (d),   594 

(0 

Commissioner,  2158  (a)-2158  (j),  C.  C. 

Curlews,  deemed  game  birds,  594  (a) 

License  to  hunt,  594  (c),  594  (h) 

Number  which  may  be  killed,  594 

(c) 
Sale  prohibited,   594   (b),   594   (c) 
Transportation  prohibited,  594  (c), 
594  (i) 
Deer,  closed  season,  594  (d),  594  (f) 
Deemed  game  animals,  594  (a) 
License  to  hunt,  594  (c),  594  (h) 
Number  may  be  killed,  594  (e) 
Pursuing  with  hounds  on  lands  of 

another,  594  (h) 
Sale  prohibited,  594  (b),  594  (c) 
Transportation  prohibited,  594  (c), 
594    (i) 
Department    of    game   and    fish,    2158 

(a) -2158   (j)    C.   C. 
Deputy    wardens,    exhibitions    of    li- 
censes to,  594  (c) 
Failure  of  duty,  594  (k) 
Doe,  closed  season,  594  (f) 
Doves,  closed  season,  594  (d) 
Deemed  game  birds,  594  (a) 
License  to  hunt,  594  (c),  594  (h) 
Number  which  may  be  killed,  594 

(e) 
Sale  prohibited,  594  (b),  594  (c) 
Transportation      prohibited,      594 
(c),  594  (i) 
Drugs,  killing  by  use  of,  594  (g) 
Ducks,  closed  season,  594  (a),  594  (d) 
Deemed  game  birds,  594  (a) 
License  to  hunt,  594   (c).  594   (h) 
Number  which  may  be  killed,  594 

(a),  594  (e) 
Sale  prohibited,  594  (b),  594  (c) 
Transportation  prohibited,  594  (c), 
594  (i) 
Eggs  of  birds,  protection,  594  (c),  594 

(m) 
Employees    of    carriers    receiving    for 

shipment,   594   (j) 
Enumeration  of  game  birds  and  ani- 
mals,  594   (a) 
Ex-officio    wardens,   exhibitions   of  li- 
censes to,  594  (c) 
Failure  of  duty,  594  (k) 
Explosives,  killing  by  use  of,  594   (g) 
Exportation    prohibited,    594    (b) 
Fawn,  closed  season,  594  (f) 
Foxes,  pursuing  with  hounds,  on  lands 
of  another,  594  (h) 
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jAME,  confd. 

Fox  squirrels,  closed  season,  594   (d) 

Fund,  protection,  594  (1) 

Grand  jury,  charge  to,  594  (o),  850 

Grouse,  closed  season,  594  (f) 
Deemed  game  birds,  594   (a) 
License  to  hunt,  594   (c),  594   (h) 
Number  which  may  be  killed,  594 

(e)      . 
Sale   prohibited,   594    (b),   594    (c) 
Transportation  prohibited,  594  (c), 
594   (i) 
Hunting  on  lands  of  another,  as  mis- 
demeanor,   218:    1958    C.    C. 
Landowner's  consent  to  hunting,  594 

(h),  594  (n) 
License  to  hunt,  594  (c),  594  (h),  594 

(i),  594  (n) 
Marsh  hens,  deemed  game  birds,  594 
(a) 
License  to  hunt,  594   (c),  594  (h) 
Number  which  may  be  killed,  594 

(e) 
Sale   prohibited,  594   (b),   594    (c) 
Transportation  prohibited,  594  (c), 
594  (i) 
Migratory   ducks,    closed    season,    594 
(a) 
Hunting  and   sale,   594    (a) 
Nests    of    birds,    protection,    594    (c), 

594  (m) 
Non-game    birds,    destruction    prohib- 
ited, 594   (m) 
Number   of  birds  and  animals   which 

may  be  killed,  594  (e) 
Partridges,   closed   season,   594   (d) 
Deemed  game  birds,  594  (a) 
License  to  hunt,  594  (c),  594  (h) 
Number  which  may  be  killed,  594 

(e) 
Sale   prohibited,    594    (b),    594    (c) 
Transportation  prohibited,  594  (c), 
594   (i) 
Pheasants,  closed  season,  594   (f) 
Deemed  game  birds,  594  (a). 
License  to  hunt,  594  (c),  594   (h) 
Number  which  may  be  killed,  594 

(c) 
Sale  prohibited,  594  (b),  594  (c) 
Transportation      prohibited,      594 
(c),  594  (i) 
Plover,  closed  season,  594  (d) 
Plumage    of   birds*   sale    or    purchase, 

594   (c) 
Poisons,  killing  by  use  of,  594  (g) 
Possession,   594   (c),  594    (d),   594    (i), 
594   (m) 


GAME,  cont'd. 
Protection  fund,  594  (1) 
Punishment  for  violating  law,  594  (b), 

1065 
Quail,   closed  season,  594    (d) 
Deemed  game  birds,  594  (a) 
License  to  hunt,  594  (c),  594  (h) 
Number  which  mav  be  killed,  5*4 

(e) 
Sale  prohibited,  594  (b),  594  (c) 
Transportation      prohibited,      594 
(c),  594  (i) 
Sabbath,  fishing  on,  419 

Hunting  on,  417 
Sale  prohibited,  594  (b),  594  (c) 
Skins  of  birds  or  animals,  sale  or  pur- 
chase, 594   (c) 
Snaring,  594  (g) 
Snipe,  closed  season,  594  (d) 
Deemed  game  birds,  594  (a) 
License  to  hunt,  594  (c),  594  (h) 
Number  which  may  be  killed,  594 

(c) 
Sale   prohibited,   594    (b),   594    (c) 
Transportation  prohibited,  594  (c), 
594   (i)' 
Squirrels,  closed  season,  594  (d) 
Deemed  game  animals,  594  (a) 
License  to  hunt,  594  (c),  594  (h) 
Sale   prohibited,  •  594   (b),   594    (c) 
Transportation  prohibited,  594  (c), 
594    (i) 
Summer  ducks,  closed  season,  594  (d) 
Trapping,  5*4   (g) 

Turkeys,  wild,  closed  season,  591   (d), 
594    (f) 
Deemed  game  birds,  594  (a) 
License  to  hunt,  594  (c),  594  (h) 
Number     which     may     be     killed, 

594  (e) 
Sale  prohibited,  594  (b),  594  (c) 
Transportation  prohibited,  594  (c). 
594   (i) 
Wardens,  exhibition  of  license  to,  594 
(c) 
Failure  of  duty,  594  (k) 
Wild  turkeys,  closed  season,  594  (d), 
594   (f) 
Deemed  game  birds,  594  (a) 
License  to  hunt,  594  (c),  594  (h) 
Number  which  may  be  killed,  594 

(e) 
Sale   prohibited,   594    (b),   594   (c) 
Transportation  prohibited,  594  (c), 
594  (i) 
Woodcock,   closed  season,  594   (d) 
Deemed  game  birds,  594  (a) 
License  to  hunt,  594  (c),  594  (h) 
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GAME,  cont'd. 
Woodcock,  cont'd. 

Number  which  may  be  killed,  594 

(e) 
Sale  prohibited,  594  (b),  594  (c) 
Transportation  prohibited,  594  (c), 
594    (i) 
Wood  duck,  closed  season,  594  (d) 

GAMING. 

Bank  officers,  394 
Betting  at  games,  392-395 

On    cock-fight,   405 
Breaking  open  suspected  rooms,  396 
Charge  of  court  to  grand  jury,  850 
Cheating  at  play,  704 
Cock-fight,  betting  on,  405 
Definition,  392 

Disorderly   house,  keeping,  383 
Elections,  396  (a) 

Punishment,  396  (b) 
Futures,    dealing    in,    403;    4257,    5259 

C.  t. 
Gamblers  as  vagrants,  449  (5) 
Gaming-houses,  389,  390,  395,  396 
Gaming-tables,  391,  393-395 
Grand  jury  charge,  850 
Lotteries,   397-402 
Minors,   393 

Passengers,  ejection,  925,  927,  930 
Post-office  clerk,  394 
Primary  elections,  396   (a),  396   (b) 
Punishment,  392-394 
Solicitor-general's  fees,#1127,  1129 
Trading-stamps,  404 
Vagrants,  gamblers  as,  449  (5) 
Witnesses,  players  as,  395 

GAMING-HOUSES. 

Operating,  389 

Renting  for  use  as,  390 

Suspected  houses,  breaking  open,  396 

Witnesses,  competency  of  players,  395 

GAMING-TABLES. 

Bank  officers,  gambling  with,  394 
Minors  playing  at,  393 
Operating,   391 

Post-office  clerk,  gambling  with,  394 
Witnesses,  players  competent,  395 

GARDEN. 

Trespass  on,  217 

GARMENTS. 

Assault  with  intent  to  injure,  101 
Second-hand,     importation     and     pur- 
chase, 477,  478 


GARNISHMENT. 

Assignment  of  claim  to  defeat  exemp- 
tion of  wages,  131;  5299  C.  C. 
Pensions  exempt  from,  1495 

GASOLINE. 

Adulteration,  642  (b);  1809  (c)   C.   C. 
Labelling  barrels,  etc.,  642  (a),  642  (c); 
1809  (c),  1809  (e),  180p  (f)  C.  C. 

GATES. 

Highway    crossings,   leaving   open    or 
injuring,  767;  2045,  2047  C.  C 
Opening,  548;  2028  C.  C. 
Toll,  keeper  collecting  excessive  rate, 
567 
Collecting  where  road  out  of  re- 
pair, 568 
Turnpike,  injuring,  760 

GENDER. 

Masculine  includes  feminine  and  neu- 
ter, 1  (3);  4  (3)  C.  C. 

GENERAL  ASSEMBLY. 

Altering  warrant,  order,  etc.,  author- 
ized by,  231   (4) 

Arrest  of  members,  privilege,  912 

Bill  of  attainder,  3 

Bribery  to  influence,  271 

Conspiracy  to  defraud  State  or  county, 
291-294 

Construction  of  statutes,  1;  4  C.  C. 
Words  defined,  2;  5  C.  C. 

Counterfeiting  warrant,  order,  etc, 
authorized  by,  231  (4) 

Discharge  of  inmate  of  State  Sanita- 
rium by  act  of,  977 

Disqualification  of  member,  for  re- 
ceiving interest  or  profits  from  use 
or  loan  of  public  funds,  198 

Docket  of  legislative  appearance,  325 
(a) 

Forging  warrant,  order,  etc.,  author- 
ized by,  231  (4) 

Governor's  duty  to  report  suspension 
of  sentence  for  treason,  1078 

Intention  of,  1  (9);  4  (9)  C  C. 

Interest  received  by  member  for  loan 
of  public  funds,  198 

Jury  service,  exemption  of  members 
from,  828 

Justices  of  peace  to  deliver  copies  of 
acts  of,  to  successors,  298 

Loan  of  public  funds,  interest  for,  re- 
ceived by  member,  198 

Lobbying,  324-325  (e) ;  4253,  6386  C.  C. 
.Members,  solicitation  of,  324 
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GENERAL  ASSEMBLY,  confd. 

GEORGIA  STATE  REFORMATORY, 

Militia    duty,   exemption   of   members 

confd. 

from,   1371 

Term  of  imprisonment,  1239,  1240 

Profits  received  by  member  from  use 

Trades,  instruction  of  inmates  in,  1243 

of  public  funds,  198 

Work  of  inmates,  1243 

Witnesses  attending,  ground  for  con- 
tinuance, 988 

GEORGIA    STATE    SANITARIUM. 

Aiding  escape  of  patients,  576 

GENERAL  CHARACTER. 

Convicts,    committal,   1074,    1075 

Evidence,  irrelevant,  when,  1019 

Discharge  of  inmates,  977 

Witnesses,  impeachment,  1053 

Employees,  exemption  from  jury  ser- 

vice, 871 

GEORGIA  INDUSTRIAL  HOME. 

Sale  of  liquors,  etc.,  near,  437 

Enticing  children  from,  112 

GEORGIA  TRAINING  SCHOOL  FOR 

GEORGIA  STATE  REFORMATORY. 

GIRLS. 

Abstract  of  title,  site,  1259  (g) 

Age  of   convicts    committed  to,    1238- 

Age  of  those  committed  to,  1259  (i) 

1240 

Appropriation,  1259  (b) 

Agricultural  products,  1255 

Board  of  managers,  appointment,  1259  (c) 

Arrest  and  return  of  inmates,  1247 

Bond,  1259  (d) 

Chain-gang,   transfer   from,   1252 

Books  of  account,  1259*  (k) 

Colored     prisoners,     separation    from 

Chairman.  1259   (e) 

whites,  1249 

Compensation.  1259  (d) 

Conditional  discharge  of  inmates,  1246 

Expenses,  1259  (d) 

Arrest  and  return,  1247 

Meeting,  1259  (c),  1259  (f) 

County    reformatories,    effect    as    to, 

Membership,   1259   (c) 

1259 

Oath,  1259  (d) 

Credits  for  good  behavior,  1253,  1254 

Reports;  1259   (g),  1259   (k) 

Deportment,  system  of  marks,  1253 

Registration,  1259  (c),  1259  (f) 

Discipline,  1244 

Rules   and   regulations,    1259    (h), 

Education  of  inmates,  1242,  1243 

1259  (j) 

Employees,  1242 

Secretary,  1259  (e) 

Employment  of  inmates.  1243 

Term  of  office,  1259  (c) 

Equipment,  1257 

Vacancies,  1259  (c) 

Establishment,  1237 

Compensation  of  board  of  managers, 

Farm,  State,  transfer  from,  1252 

1259  (d) 

Good  behavior  of  inmates,  1253,  1254 

Superintendent,  1259  (e) 

Guard,  1242 

Discipline,  1259  (h) 

Indeterminate  sentence,  1239 

Domestic  training  of  inmates,  1259  (h) 

Industrial  Farm,  effect  as  to,  1259 

Employees,  1259  (e) 

Location,  1256,  1257 

Equipment,  1259   (b) 

Manual  training  of  inmates,  1243 

Establishment,  1259  (a) 

Municipal  reformatories,  effect  as  to, 

Government,  1259  (h) 

1259 

Health  of  inmates,  1259  (h) 

Pardon  of  inmates,  1248 

Idiots,  commitment.  1259  (i) 

Parole  of  inmates,  1245 

Incurable     disease,      commitment     oi 

Arrest  and  return,  1247 

those  afflicted  with,  1259  (i) 

Prison  commission  to  control,  1241 

Insane  persons,   commitment,   1259  (0 

Proclamation  by  Governor,   1258 

Location,  1259  (b) 

Races,  separation,  1249 

Maintenance,  1259  (b) 

Record  of  commitment,  1251 

Moral  training  of  inmates,  1259  (h) 

Registration  of  inmates,  1250 

Operating  expenses,  1259  (b) 

Release  of  inmates,  1248 

Parole  of  inmates,  1259  (i),  1259  (j) 

Separation  of  races,  1249 

Return  of  improper  subjects,  1259  (j) 

Sexes,  1249 

Rules  and  regulations,  1259   (h),  12M 

Site,  1256,  1257 

(j) 

Superintendent,  1242 

Site,  1259  (b),  1259  (g) 

Teachers,  1242 

Superintendent,  1259  (e) 
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GIFTS. 

Infested  plants,  trees,  etc.,  481 
Intoxicating  liquors,  426 
Militia,  for  purposes  of,  1432 
Obscene  pictures,  385 
School  officers,  by  school  book  pub- 
lishers, 698  (a) 
Stealing,  altering,  etc.,  284 

GIFT  ENTERPRISES. 

Advertising,  401 

Prima  facie  case  against  publisher, 
402 
Carrying  on,  398 
Lotteries:  See  Lotteries. 
Punishment,  397,  399 
Tickets,  etc.,  in,  selling,  etc.,  397 
Trading-stamps,  issuing,  404 

GIGS. 

Fish,  catching,  612 

GIN-HOUSE. 

Burning  of,  not  in  city,  138 

Reward   for   arrest   of  incendiary, 
902 

GINSENG. 

Digging,  778 

GIRLS. 

Training  schools:  See  Georgia  Train- 
ing School  for  Girls. 

GOATS. 

Carcasses  of,  regulations  as  to  burial, 

etc.,  484 
Skinning,  223 

GOLD. 

Mining    on    land    of   another    without 
permission,  212 
Machinery,  erecting  or  using,  213 
Purchase,    registration    of,    699;     19S1 
C.  C. 

GOLD  COIN. 

Counterfeiting,  237 
Forgery,  237 

GOOD  BEHAVIOR. 

Misdemeanor  convicts,  time  short- 
ened, 1179 

Penitentiary  convicts,  commutation  of 
term  for,  1221 

State  Reformatory  inmates,  1253,  1254 

Warrants  for:  See  Warrants  for  Good 
Behavior.  j 


GOVERNOR. 

Aide-de-camp,  1361,  1363  (a),  1369, 
1391  (a)    . 

Bribery  of  State  officer  or  employee 
to  influence,  272 

Commander-in-chief  of  militia,  1360 

Commutation  of  sentence,  1078 

Declaring  state  of  insurrection,  1434 

Fugitives  from  justice,  duty  as  to, 
1352-1359 

Influencing,  272 

Order  suspending  case  pending  deter- 
mination of  jurisdiction,  25 

Pardons  by,  1078 

Proclamation    as    to    contagious     dis- 
eases, 492 
State  Reformatory,  1258 

Public  defense,  duties  as  to:  See  Pub- 
lic Defense. 

Regulations  affecting  militia,  1368 

Reprieves  by,  1078 

Requisition  for  fugitives  from  justice, 
1357-1359 

Rewards  for  offenders,  902 

Rules,  prescribing  for  arrests  by  jani- 
tors and  watchmen  of  capitol  build- 
ing, 221 

Staff  of,  1361 

Trains  run  on  Sunday  under  orders  of, 
414  (6) 

Warrant  discharging  inmate  of  State 
Sanitarium,   977 

GRADE. 

Turnpikes,   maximum   established,   568 

GRADE  CROSSINGS. 

Railroads,  signals  on  approaching,  519, 
520;   2675  C.   C. 
Signboards,  526  (a) ;  2698  (a)  C  C 

GRAIN. 

Baiting  game  birds,  594  (d) 
Burning  maliciously,  745-747 
Inspection,  644 

GRAMMAR. 

Errors  in  statutes, 
C.  C. 


effect,  1  (9);  4  (9) 


GRAND  JURY. 

See  Presentments. 
Adjournment   of  court,   to  draw  jury, 

874 
Adulteration  of  foods,  etc.,  duty  to  in- 
quire into,  453 
Bailiffs,   compensation,   850,    S76 
Oath,  832 
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GRAND  JURY,  cont'd. 
Ballots,  examination,  847 
Book  lists,  keeping,  821 
Charge,  bailiffs,  compensation,  850 

Birds,  protection  of,  594   (o),  850 

Campaign     expenses,     publication 
of,  850 

Camp-grounds,  vending  near,  850 

Carrying  deadly  weapons,  850 

Clerks  of  court,  record  of  papers, 
850 

Compensation  of  bailiffs,  850 
Jurors,  850 

Currency,     issuing     unauthorized, 
850 

Engrossing,  850 

Fish,  protection  of,  850 

Forestalling.  850 

Game,  protection  of,  594  (o),  850 

Gaming,  850 

Grant    of    diplomas     by    medical 
colleges,  484,  850 

Insane  asylums,  protection  of  in- 
mates, 850 

Inventory  of  public,  property,  850 

Jail  inspection,  850 

Jurors,  compensation,  850 

Lights    and    water    on     passenger 
cars,  531,  850 

Narcotic  drugs,  sale  of,  850 

Ordinaries,  duties,  850 

Pension   rolls,  examination  of,  850 

Public  property,  inventory  of,  850 

Railroads1    duty   as    to    light    and 
water,  531,  850 

Regrating,  850 

Religious       worship,       interfering 
with,  850 

Sentence,  obstruction  of  execution 
of,  850 

Tax-collector,     returns  of    special 
taxes  collected,  850 

Tax-receivers,  returns,  850 

Water  on  passenger  cars,  531,  850 
Clerk  of  court,  exhibit  showing  dispo- 
sition of  moneys,  846 

Inspection   of  books,   etc.,   840-843 
Commissioners,  appointment,  813 

Clerk  of  board,  817 

Compensation,  1138 

Drawing    jury,    819-823,    825,    826, 
866,  872-875 

Oath,  815 

Qualifications,  814 

Revision  of  jury  list,  816,  818,  819 
Compensation,  836,  876-879 
Confidential   communications,   830 


GRAND  JURY,  cont'd. 

Constable,  fee  for  attending,  1140 
Presentment,  849 

Report  of  obstruction  of  order  or 
sentence,  848 
County  buildings,  inspection,  845 
Jails,  inspection,  844,  850 
School    commissioners,  inspection 

of  books,  etc.,  840 
Treasurer,     inspection     of    books, 
etc.,  840-843 
Delihquent  jurors,  868 
Disclosures,  831 

Dockets  of  justices  of  peace,  inspec- 
tion, 297,  298 
Drawing,    819-823,    825,    826,    866,    872- 

875 
Duty,  833,  834 
Elections,  examination  of  ballots  and 

voters'  lists,  847 
Exemption  from  service,  871 
Foreman,  swearing  witnesses,  835 
Jails,   inspection,   844,   850 
Jailer's  record,  inquiry  into,  1155 
Jury-box,  820,  872,  874 
Legislators  excused,  828 
Misbranding  of  foods,  etc.,  duty  to  in- 
quire into,  453 
Number,  812 
Oath,  829 

Administration     by    solicitor-gen- 
eral. 798  (3) 
Bailiff,  832 
Ordinary,    inspection    of   books,     etc., 

840-843,  845 
Pension  lists,  examination  of,  1496 
Petit  jurors,  competency,  855 
Precept,  loss,  873 
Public  buildings,   inspection,   844,   845, 

850 
Qualification,  811,  824,  855 
Recommendation,        appointment      of 
probation   officer,   1081    (b> 
Correction    of     error     of    tax-re- 
ceiver, 839 
Law   as  to    floating   sawdust   into 

streams,  230  (c) 
Suspension     of    justice     of    peace 

from   duty,  300 
Tax    for   compensation    of  jurors, 
83G 
Records,  inspection,  845 
Report  to.  by  justices  of  peace  as  to 
delivery  of  Code,  etc.,  by  predeces- 
sors, 298,  299 
Revision  of  list,  816,  818,  819 
Sawdust,  recommendation  of  law  as  to 
floating,  into  streams,  230  (c) 
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GRAND  JURY,  confd. 

Sentence,    obstruction    of,    officers    to 
inform,   848 
Presentment,  849 
Sheriffs,  report  of   obstruction   of  or- 
der or  sentence,  848 
Presentment,  849 
Solicitors-general,    attendance  on,    798 
(2) 
Exhibit     showing     disposition    of 

moneys,  846 
Taking  money  to  influence,  804 
Special  charge    of    court,  see  Charge, 

ante. 
Summoning,  827 

Superior  court,  special  term,  796 
Tales  jurors,  867 
Tax,  recommendation  of,  836 
Tax-receivers'    books,    inspection     of, 
837 
Recommendations,  839 
Term  of  service,  869 
Voters'  lists,  delivery,  659 

Examination,  847 
Witnesses  before,  in  malpractice  pro- 
ceedings, 296 
Oath,  administration,  835 
Form,  838 

GRANTS. 

Forgery,  possession  of  land  under,  252 
Stealing,  altering,  etc.,  284 

GRAVES. 

Disinterment  of  dead  bodies,  by  cor- 
oner, 410 
Illegal,  408,  410 

GRAZING  STOCK. 

Regulations,   577-580 

GREAT  SEAL  OF  STATE. 

Counterfeiting,  246 
Forgery,  246 

GRIST. 

Weight  regulations,  563 

GRITS. 

Weight     regulations,     565;     1867-1869 
C.  C. 

GROUSE. 

Closed  season,  594  (f) 
Game  birds,  deemed  to  be,  594  (a) 
License  to  hunt,  594  (c),  594   (h) 
Number  which  may  be  killed,  594  (e) 


GROUSE,  confd. 

Sale  prohibited,  594  (b),  594   (c) 
Transportation    prohibited,     594      (c), 
594  (i) 

GUARDS. 

Compensation    and    fees,     1134,   1136, 

1137,   1137   (a),  1161 
Jail:  See  County  Jails. 
Penitentiary,    resisting,   as   mutiny,  334 
State  Reformatory,   1242 

GUARD-LINES. 

Convict  camps,  1231.  1232 

GUARDIAN  AND  WARD. 

Alcohol  for  use  by  child,  delivery  to 

guardian,  429 
Child   labor,   regulations,   759   (a),   759 

(b);   3149   (a)-3149   (i)   C.  C. 
Fraudulent  conversion,  188 
Industrial  Home,  enticing  inmates  of, 
112 
Harboring     absconding     children, 
113 
Kidnapping,  *110,  111 
Liquor,    consent  to    furnish    to  ward, 

444 
Minors  playing  billiards,  etc.,  without 
guardian's  consent,  406 

GUIDE-BOARDS. 

Destroying  or  removing,  765 
GUILT. 
Presumption,  rebuttal,  1016 

"GUILTY." 

Plea  of,  971 

Verdict,  form  of,  1059 

GUNS. 

Aiming  at  another,  349 
Carrying  concealed,  347 

Grand  jury  charge,  850 

Public  gatherings,  348 
Convict     guard-lines,      taking     inside, 

1232 
Discharge   on   or   near  highways,    5<K 
Duelling,  354-358 
Fish,  killing  with,  604 
License  to  carry,  348  (a) 

Fee,  348  (c) 

Method  of  obtaining,  348  (b) 

Punishment,  348  (d) 
Minors,  furnishing  to,  350 
Pointing  at  another,  349 
Posse    summoned    to     suppress     mob 
violence  to  bring,  365 
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GUNS,  confd. 
Shooting  at  another,  115 
At  or  in  car,  512 
At  picnics,  515 
At,  toward  or  into  dwelling,   115 

(a) 
Punishment,  115  (b) 
On  excursion  train,  515 
On  Sunday,  418 

GYMNASTS. 

Children  put  to  vocation  as,  756,  757 

HABEAS  CORPUS. 

Affidavit,  1298 

Application,  1292 

Arrest  of  party  detained,  1298 

Bench-warrant,    regular    on     face,    no 

discharge,  1305  (3) 
Bills  of  exception,  1316 
Child,  custody  of,  1307 
Convict,  non-execution  of  sentence  of 

death,  1072 
Costs,  1312 
Defect  in  proceedings,   discharge  for, 

1308 
Discharge  of  person,   1305,  1308,  1309 
Disobedience  of  writ,  1304 
Form  of  writ,  1295 
Grant  of  writ,  1294 
Grounds  for  issuing,  1291 
Informality      in       commitment,      etc., 

ground  for  discharge  on,  951 
Misnomer,  discharge  for,  1305  (4) 
Notice  of  hearing,  1314 
Offense  in  another  State,  1309 
Penalty  for  refusing  writ,  1315 
Petition,  1293 

Power  of  court  in  other  cases,  1310 
Practice,  1316 

Process   to  be   produced,   when,    1301 
Punishment  for  disobedience  of  writ, 

1304 
Recording  proceedings,  1313 
Return,  contents,  1302 
Day,  1296 
Oath,  1300 
Time,  1299 
Service  of  writ,  1297 
Sheriffs  fees,  1134 
Superior  court  judges  mav  issue,  792 

<*> 
Suspension    ot    writ     prohibited,     14, 

1290 
Transfer    of    custody    to  be  stated  in 

return,  1302 
Trial  of  issue  on  return,  1303 


HABEAS  CORPUS,  cont'd. 
Verification   of  petition,    1293 
Wife,  custody  of,  1307 
Witnesses  in  imprisonment,  1306,  1311 

HABITATION. 

Arson  as  crime  against,  132-145 
Burglary  as  crime  against,  132,  146,  147 
Defense  of,  homicide  in,  70-72 

Pointing    weapon   at    another   in, 

exception,  349 
Shooting  at,  toward  or  into  dwell- 
ing, 115  (a) 
Homicide   in   defense  of,   70-72 

HABITUAL  DRUNKARD. 

Liquor,   furnishing  to,  443 
Militia  duty,  exemption,  1371 

HABITUAL  USERS. 

Narcotics,  prescribing,  459;   1651,  1652 
C.  C. 

HAND-BILLS. 

Advertising  gift  enterprise,  401,  402 

Lottery,  401,  402 
Printer   as    witness   in   libel    prosecu* 
tion,  341 

HANDWRITING. 

Evidence,  1042 

HANGING. 

Change   of  venue   because   of   dangei 

of,  964 
Sentence  of  death  by,  1069-1072 

HARBORS. 

Ballast,  discharge  in  harbor,  686 
Pilots,     acting    without    license,    687, 
688 

HARBORING. 

Apprentices,  695 
Children,   absconding,   897 

From   Industrial    Home,   113 
Convicts,   327 
Guilty  persons,  326 
Seamen,  695 

HAWKS. 

Killing  or  possessing,   594   (m) 

HAY. 

Burning  maliciously,   745-747 

HEADLIGHTS. 

Locomotive,   526;   2697    C.   C. 
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HEALTH. 

See  Sanitation. 

Adulteration    of    foods,    etc.,    451-453; 

2101   C.   C. 
Boll-weevil,   bringing  into   State,  483; 

2134,   2135   C.   C. 
Carcasses    of    animals,    burying,    484, 

485,   487 
Cattle,    diseased,    regulations,    577-583 
Cemeteries,    violation    of    regulations 

as   to,  409;   1755-1760   C.   C. 
Cigarettes,   furnishing   to   minors,   491 
Clothing,     second-hand,     importation 

and  purchase,  477,  478 
Contagious  diseases,  regulations,  492- 

503;   1632-1650  C.   C 
Cotton-seed  meal,  inspection,  etc.,  of, 

645 
Decayed    matter,    burying,    486,    487 
Drainage     canals,    interference     with, 
490 
Orders,    noncompliance   with,    489 
Drugs,  narcotic,  sale  of,  454-461;  1651- 

1654   C.    C. 
Fertilizers,  sale  of,  643 

Sale   of  formulas   for,   561 
Georgia  Training  School  for  Girls,  in- 
mates, 1259   (h) 
Grain,   inspection  of,  644 
Human  bodies,   disinterment,  408,  410 
Embalming,   411;   1718    C.    C. 
Traffic  in,  407 
Infectious   diseases,   477,   478,   492-503, 

581;   1632-1650  C.   C. 
Infested   trees,  etc.,   sale  or  shipping, 

479-487;  2126,  2128,  2130,  2138   C.  C. 
Live  stock,  diseased,  regulations,  577- 

583;  2071-2083  C.  C. 
Misbranding  foods,  etc.,  451-453;  2101 

C.  C. 
Narcotics,   sale   of,   454-461;    1651-1654 

C.  C. 
Nuisances  injuring,  681 
Oleomargarine,   sale   and  use   of,  559, 

560 
Poisons,    sale    of,    454-461;    1651-1654 

C.  C. 
Quarantine    regulations,    495-501,    582; 

1634-1648,  2071-2082  C.   C. 
Second-hand     clothing,    regulation    of 

sale,  477,  478 
Stale   matter,   burial,   486,  487 
Turpentine    boxes,    cutting,   488 
Vaccination,    494 
Ventilation,  jails,  844 
Passenger  cars,  539 


HEARSAY. 

Deceased    witness,    testimony   at    for- 
mer trial,   1027 
Declarations,  conspirators,  1025 

Dying,   1026 

Res  gestae,  1024 
Former  trial,  testimony  at,   1027 
Original  evidence,  when,  1023 
Res  gestae,  1024 

HEAT. 

Jails,  844,  850,   1156 
Jury,  for,  884 

HENBANE. 
Labelling,  454 

Prescriptions  of  physicians,  456 
Punishment  for  violating  law,  457 

HEROIN. 

Sale  of,   illegal,  459 ;  1651,   1652   C.   G. 

HIGHWAYS. 

Altering.  543 

Bridges  included  in,  2;  5  C.  C. 

Carcasses   of  animals   or  fowls,   plac- 
ing in,  184 

Contracts,   illegally   letting   for   build- 
ing or  repairing,  283 

Convicts,    working    on:      See    Prison 
Commission. 

Firearms,  discharge  on  or  near,  504 

Gates,  opening,  548;   2028   C.   C. 

Injuring  or  destroying,   544,   545 

Intoxication   on,   442 

Motor    vehicles,    regulation.    528    (c); 
828   (a)-828   (n)   C.  C. 

Obstructing,   543 
Maliciously,   766 

Railroad    crossings,   signals,    519,    520; 
2675   C.   C. 
Signboards,  526  (a) ;  2698  (a)  C.  C. 

HINDERING. 

See  Interference. 

Employees,   128 
Employers,   129 

HIRING. 

Convicts,    1172,   1203,   1211,   1216,    1217, 

1220 
Croppers,    123,    124;    3712-3715    C     C. 
Farm     laborers,     123,     124;     3712-3715 

C.   C. 
fraudulently     procuring     money      on 

contract   of,   715,   716 
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HIRING,  cont'd. 
Obstructing  employees,  128 

Employers,    129 
Seamen,  692,  693 

HOGS. 

Carcasses,    regulations,    484,    485,    487 
Cattle  not  include,  156 
Driving  into   State,   579,   580 
Impounding    illegally,    584;    2032-2034 

C.  C. 
Killing    or    maiming    maliciously,    752 

HOG  STEALING. 

Definition,  159 
Indictment,   159 
Punishment,  158,  160 
Simple   larceny,   159 

HOLIDAYS. 

Last  day   falling  on   Sunday,   compu- 
tation of  time,  1  (8);  4  (8)  C.  C. 

HOME. 

Confederate   soldiers:     See   Confeder- 
ate Soldiers'  Home. 
Defense  of,  homicide  in,  70-72 
Georgia     Industrial     Home,     enticing 
children  from,  112 

HOMICIDE. 

Abortion,  81,  82 

Advising   killing   of   unborn    child,   77 
Arson    resulting  in,   134,   135,    144 
Assault  with  intent  to  murder,  97,  114 
Bastard    child,    concealment,   79 
Child  by  mother,  presumption,  78 
Coroner's    inquest,    1107,    1337-1351 
Death     as     punishment,     benefit     of 

clergy,  17 
Definition,   59 

Duel  resulting  in  death,  356 
Dying       declarations,       admissibility, 

1026 
Evidence,   78,    1026 
Excusable,   70-76 

Explosives    causing   death,   784-786 
Foeticide,  80-83 

Involuntary   manslaughter,   67-69 
Jurisdiction    where    death    caused    by 
act  in  another  county,  27 
Where    death    caused    by    act   on 
soil  ceded  to  United  States,  28 
Justifiable,   70-76 
Limitation  of  prosecution,  30  (1,  2) 


HOMICIDE,  cont'd. 
Manslaughter,   59,    64-69,    114. 

Recommendation      by      jury      to 
mercy,   1062 
Medicine,     administering     to     destroy 

unborn  child,  81,  82 
Mob   violence   prevented   by    commis- 
sion of,  365 
Resulting   in   death,   362 
Murder,  59-63,  65,  67,  80,  82,   114 
Assault  with  intent,  81,  97,   114 
Duel  resulting  in   death,  356 
Dying    declarations,    admissibility, 

1026 
Explosives     causing    death,     784- 

786 
Limitation   of  prosecution,  30   (1) 
Mob   violence   resulting  in   death, 

362  ' 

Obstructing  railroad,   resulting  in 

death,   523 
Recommendation      by      jury      to 

mercy,  63,   1062 
Threat,  119 

Wrecking      train,      resulting      in 
death,  513 
Obstructing      railroad,      resulting      in 

death,  523 
Presumption,   78 

Punishment,   63^66,  68,  69,   76,  77,   80 
Recommendation    to    mercy,    63,    144, 

356,    784-786,    1062 
Stabbing,  114 

Threatening  to  murder,   139 
Verdict,    recommendation    to    mercy, 

63,   144,   356,   784-786,   1062 
"Voluntary   manslaughter,    64-66 
Wrecking    train,    resulting    in     death, 
513 

HORSES. 

Ass  included,   153 

Carcasses  of,  regulations  as  to  bur- 
ial,  etc.,   484 

Definition.   153 

Driving  into  State,  579,  580 

Impounding  illegally,  584;  2032-2034 
C.  C. 

Killing  or  maiming  maliciously,  752 

Motor  vehicles,  precautions  when 
meeting  or  passing,  528  (cj;  828 
(g)   C.  C. 

Mule    included,    153 

Sexes,  both,  included,  153 

Using,    without    owner's    consent,    222' 

HORSE   RACING. 

Fraudulent   entries   of  horses,   724-726 
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HORSE  STEALING. 

Definition,   153,  154 
Indictment,   154 
Punishment,    155 
Simple  larceny,  153,  154 

HORTICULTURE. 

Infested  plants,  trees,  etc.,  sale  and 
shipment  of,  479-483;  2126,  2128, 
2130,   2134,   2135,  2138   C.   C. 

HOSPITALS. 

Alcohol,  sale  of,  to,  430 

County  jails,   nurses,   1158   (a) 

Dead   bodies,   duty   of   officers   as   to. 

409;   1756   C.   C. 
Establishment,   503    (b),   503    (d) 
Industrial   Farm,   1264 
Narcotics,  sale  Jo,  459;  1651  C.  C. 
Regulations,    503    (c) 

HOTELS. 

Baggage,   receipts    for,    634 

Removal  by  guest  without  paying 
for  accommodations,  718   (b) 
Burglary,    hired    room    in    hotel,    as 

dwelling,  146 
Defrauding,   718    (a)-718   (c) 
Obscene  prints  in  or  about,  386 
Oleomargarine,   notice   of  use  of,   560 
Receipts  for  baggage,   634 
Sanitary    regulations,    540    (b);    3514 

(a) -3514   (e)    C.   C. 

HOTEL-KEEPERS     ON    BEACHES. 

Surf-bathers,   protection   of,   505-510 

HOUSES. 

Affidavit,  false,  of  building  contractor 

as  to  payment  of  debts,  266 
Breaking  with  intent  to  steal,   178 
Burning   of,   132-145 
Disorderly,  keeping,  383 
Entering  with  intent  to  steal,  177 
Explosives     destroying     or     injuring, 

784-787 
Gaming,   operating,   389,   390,   395,   396 
Larceny      from,      contradistinguished 
from  robbery,   151 

Defined,    175-183 

Public   buildings   included,   180 

Punishment,    176-183 
Lewd,  keeping,  382 
Opium  joint,  keeping,  384 
Public  buildings,  larceny   from,   180 
Shooting  at,   toward  or  into,  115    (a) 

Punishment,   115    (b) 
Threatening  to  destroy  or  injure,  119 
Tippling,    keeping    open    on    Sabbath, 
381 


HUMAN  BODIES. 
See  Dead  Bodies. 

HUMANE   SOCIETIES. 

Pines  for  cruelty  to  animals  payable 

to,   when,  754 
Names,   used  or  adopted   by  another, 

258;   1993   C.   C. 

HUNTING. 
Closed     season,     594     (a),     594     (d), 

594   (f) 
Game,  594  (a) -594  (o) 
Lands  of  another,   on,  218;   1958-1963 

C.  C. 
Posted  lands,  on,  218;  1958-1962  C.  C. 
Registered    lands,    on,    218;    1958-1962 

C.  C. 
Sabbath,  417 

HUSBAND  AND  WIFE. 

Adultery,   372 

Alcohol   for  use  by  wife,   delivery   to 
husband,   429 

Bigamy,  367-370 

Coercion  of  wife   by  husband,   crimi- 
nal responsibility,  38 

Desertion   of  wife,   vagrancy,   449    (6) 

Habeas  corpus,  custody  of  wife,  1307 

Incest,  371;  2932  C.  C. 

Peace  bond,  wife  may  require  against 
husband,  1324 

Polygamy,  367-370 

Principal,    husband    coercing   wife.    33 

Seduction,    378-380 

Whipping  wife,   104 

Witnesses,   competency,   1037    (4) 

Prosecution    for   abandonment    of 
child,  116 
Whipping,  104 

HYDROCYANIC  ACID. 

Labelling,  454 

Prescriptions  of  physicians,  456 
Punishment  for  violating  law,  457 
Record  of  sale,  455 

ICE. 

Freight    trains    loaded    with,    running 
on  Sunday,  414  (5) 

IDENTITY. 

Embezzlement    by    county    treasurer 
identification  of  money  or  property 
not   required,   187 
Fictitious  name,  use  of.  247.  249 

Voters^  660 
Personating   another,    falsely,    710 
Militiamen,  1450 
Practice  of  medicine,  462   (a) 
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IDENTITY,  confd. 

Personating  another,  cont'd. 

Signing  instrument,  248 
Voting  at  primary,  670 
Witness,  711 

IDIOTS. 

Counseling  or  instigating  crime  by,  37 
Criminal   responsibility,   33,   36 
Georgia  Training  School  for  Girls,  in- 
mates, 1259  (i) 
Jurors,  challenge  for  cause,  999 
Marriage,    performing   ceremony    pro- 
hibited, 677 
Militia  duty,  exemption  from,  1371 
Witnesses,  competency  as,  1038 

IDLENESS. 

Vagrancy,  449,  450,  1289 

IGNORANCE  OF  LAW. 

Excuse  for  crime,  4 

ILLEGAL  ARREST. 

False  imprisonment,  106-108 

ILLEGAL  PROCESS. 

False  imprisonment  under,  108 

ILLEGAL  VOTING. 

See  Elections. 

ILLEGITIMATE   CHILDREN. 

See  Bastardy. 

ILLITERATE  PERSON. 

Mark  of,   included   in   signature,   2;   5 
C.  C. 

ILLNESS. 

Alcohol,  prescription  of,  426-433 
Counsel,  ground  for  continuance,  990 
Drugs,    prescriptions:    See    Druggists; 
Drugs. 

ILLUMINATING  FLUIDS. 

Explosive  oils,  use  on  passenger  cars, 

516 
Inspection,  637-642;  1803-1814  C.  C. 
Sale  of,  when  illegal,  639;  1809  C.  C. 

IMITATION. 

Advertisement,  form  of,  254,  255 
Badges  of  fraternal,  etc..  associations, 

258 
Buttons  of  fraternal,  etc.,  associations, 

258 

6  Ga  Code— 63 


IMITATION,  cont'd. 

Emblems  of  fraternal,  etc.,  associa- 
tions, 258 

Labels,  254,  255 

Names  of  fraternal,  etc.,  associations, 
258 

Trade-marks  or  trade-names,  254,  255 

IMMORAL  EXHIBITIONS. 

Children  disposed  of  for,  756,  757 

IMPANELING  JURY. 

See  Jury. 

IMPEACHMENT  OF  OFFICERS. 

Pardon,  Governor's  power,   1078 
Solicitor-general,  exacting  illegal  costs, 
802 

IMPEACHMENT  OF  WITNESSES. 

See  general  note  following  section 
1054. 
Contradictory  statements,  1052 
Disproving  facts  testified  to,  1051 
General  bad  character,  proof  of,  1053 
Jury,  credibility  as  question  for,  1054 
Party's  own  witness,  1050 

IMPERSONATING  OTHERS. 

See  Personating  Another. 

IMPLEMENTS. 

Making,    mending   or    possessing,    for 
use  in  crime,  183  (a) 
Punishment.  183  (b) 

IMPLIED  MALICE. 

Definition,  61 

Manslaughter,  absence  of  implied  mal- 
ice as  element  of,  64 

Murder,  implied  malice  as  element  of, 
60,  62 

Voluntary  manslaughter,  absence  ol 
implied  malice  as  element  of,  64,  65 

IMPORTATION. 

Diseased  stock,  581 
Second-hand  clothing,  477,  478 

IMPOUNDING. 

Animals,    breaking    pound,    584;    2035 
C.  C. 
Illegally,  584;  2032-2034  C  C. 

IMPRESSIONS  ON  PAPER. 

Seal  includes,  2;  5  C.  C. 
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IMPRISONMENT. 

Assisting  escape   from  jail,  317 
Attempt  to  rescue,  316 
Commutation  of  term,  1221 

See  Recommendation  by  Jury,  to 
Mercy. 
Costs,  discharge  of  insolvent,  1108 

Payment  of,  1105 
Cruelty  in  jailer,  286 
Escape  from,  as  offense,  317-323 

Assisting,  317 
False,  definition,  106 

Punishment,  107,  108 
Felony,  offense  punishable  by  impris- 
onment in  penitentiary  as  constitut- 
ing, 2 
Life,    limitation     of    prosecution,     30 

(1.  2) 
Misdemeanor,   offense   not   punishable 
by  death  or  imprisonment  in  peni- 
tentiary as  constituting,  2 
Rescue  from,  313-316 

Attempt,  316 
Sane  person,  in  insane  asylum,  575 
Several   imprisonments   to   be   succes- 
sive, 1067 

INCENDIARISM. 

See  Arson. 

INCEST. 

Definition   and   punishment,  371;    2932 
C.   C. 

INCITEMENT. 

Insurrection,  56,  58 

Punishment,  57,  58 
Mutiny,  335 

INCRIMINATION  OF  SELF. 

Compelling.  9,  1037   (3) 

INDECENT  BATHING. 

Sunday,  defined,  421 

INDECENT  CONDUCT. 

Dentists,  471 
Intoxicated  person,  442 
Lewdness,  381 
Public  indecency.  381 

INDECENT  EXHIBITIONS. 

Children  disposed  of  for,  756,  757 

INDEMNITY. 

Contractors  for  public  work,  failure  to 
require,  283;   389  C.  C. 


INDETERMINATE   SENTENCE. 

State   Reformatory,  1239,  1240. 

INDIAN  CORN. 

Inspection,  644 

INDICTMENT. 

Arraignment  to  be  entered  on,  974 

Blackmail,  118 

Cattle-stealing,   157 

City  courts,  790  (yy),  790  (zz) 

Conspiracy  to  indict,  120 

Copy  to  be  furnished  accused,  8    (2), 

970 
Corporation,  process,  963 
Counts,  954 
County  courts,  790  (r),  790  (s) 

Treasurer,  sufficiency  of  allegation 
of    embezzlement    by,    187 
Defamation  of  virtuous  female,  prose- 
cution for,  instituted  only  by,  343 
Demurrer  to,  975 
Embezzlement    by    county    treasurer, 

sufficiency    of  allegation,    187 
Exceptions  to  form,  980 
Female,  prosecution  for  defamation  of, 

instituted  only  by,  343 
Form,  954 

Exceptions  to,  980 
Hog-stealing,  159 
Horse-stealing,  154 
Indorsement     of    prosecutor's     name, 

1109 
Judgment,  arrest  of,  980 
Jurisdiction  to  find,  23-28  , 

Justice   of  peace   for   malpractice,    296 

Suspension  from  duty  pending,  300 
Larceny,  cattle-stealing,  157 

Horse-stealing,    154 

Hog-stealing,  159 
Limitations  of  prosecutions,  30 
Malpractice,  296 
Misnomer,  979 

Name  of  prosecutor,  indorsement,  1109 
"No  bill,"  two  returns  of,  as  bar,  955 
Nolle  prosequi,  801,  982 

Effect  as  to  limitations,  30   (4) 

Solicitor-general's   fees   for    enter- 
ing, 1126 
Obscene  language,  using,  387 
Pleas  to,  963,  971-979 
Presentment  as  constituting,  956 
Prosecutor's   name,  indorsement,    1109 
Quarantine   regulations,   violation,    501 
Quashing,   effect  as   to  limitations,   30 

(4) 
Reading  to  accused,  971 
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INDICTMENT,  cont'd. 
Settlement  of  case,  723,  981 
Simple  larceny,  count  of,  152 
Solicitor-general  to  draw  up,  798   (4) 

Fee,  1126 
Special    presentment    as     constituting, 

956 
Treasurer  of  county,  sufficiency  of  al- 
legation of  embezzlement  by,  187 

INDIRECT  EVIDENCE. 

Definition,  1009 

INDORSEMENTS. 

Altering,  231  (7) 

Counterfeiting,  231   (7) 

False    representation    of    solvency    to 

obtain,  712 
Fictitious  name,  use  of,  247 
Forgery,  231   (7) 

Prosecutor's  name  on  indictment,  1109 
Witnesses'  names  on  warrant,  941 

INDUSTRIAL  FARMS. 

Age  of  defendant,  verdict  to  state,  1270 
Binding  out  inmates,  1272 
Bond   of  superintendent,   1267 
Buildings,   erection,    1264 
Chain-gang,   transfer   from,    1274 
Chaplain,  1268 

Competition  with  free  labor,  1276 
County     commissioners,    powers    and 

duties,  1278 
Discharge  of  inmates,  1271 
Economy   in   management,   1275 
Employment  of  inmates,  1273 
Establishment  by  county,  1261 

Election,   1262 
Female  convicts,  sentencing,  for  mis- 
demeanors, 1065 
Funds,  authority   to   raise  and  appro- 
priate, 1277 
Hospital,  1264 

Juveniles,    transfer    from     chain-gang, 

1274 

Verdict  and  sentence  of,  1269 

Municipal  farms:  See  Municipal  Farms. 

Name     changed     from     Reformatory 

Prison.  1260 
Oath  of  superintendent,  1267 
Parole  of  inmates,  1271 
Purpose  of,  1263 
Races,  separation.   1265 
Reformatory    Prison,    name    changed 

from,  1260 
Rules  for  management,  1266 
Separation  of  races  and  sexes,  1265 


INDUSTRIAL  FARMS,  cont'd. 
Sexes,  separation,  1265 
Site,  purchase,  1264 
State  Reformatory  law  not  affect,  1259 
Superintendent,   1267,   1269 
Term  of  imprisonment,   1271 

INDUSTRIAL  HOME. 

Enticing  children   from,   112,  897 
Harboring  children   from,   113,   897 

INDUSTRIAL  INSURANCE. 

False  representations  as  to  policies, 
627    (c);   2514    (f)    C.    C. 

Fraudulent  claims,  627  (c);  2514  (h) 
C.  C. 

Insolvency  of  company,  premiums  re- 
ceived after,  627  (c);  2514  (g)  C.  C. 

Insurance  commissioner,  disobeying 
summons,  of,  627  (c);  2514  (j)  C.  C. 

License  of  agents  of  companies,  627 
(c);   2514    (i)    C.    C. 

INFANTS. 

Abandonment  of,   116 

Abortion,  81,  82. 

Alcohol  for  use  by,  delivery  to  parent 

or  guardian,  429 
Bastards:  See  Bastardy. 
Billiards,    playing,   406 
Cigarettes,  furnishing,  491 
Concealment  of  death  of,  78,  79 
Counseling  crime  by,  37 
Criminal   responsibility,  33,   34 
Cruelty   to,  758 
Earnings,  living  on,  as  vagrancy,  449 

(7) 
Foeticide,   80-82 
Furnishing  weapons  to,  350 
Gambling,   393 
Homicide  in  defense  of,  74 
Industrial    farms,    transfer     to,    from 
chain-gang,    1274 
Verdict  and  sentence,  1£69 
Industrial  Home,  enticing  inmates  of, 

112,  397 

Harboring     absconding     children, 

113,  897 
Instigating   crime   by,   37 
Kidnapping,  110,  111 

Labor,   regulations,   759    (a),   759    (b); 

.'J140   (a)-3149   (p,   C.  C. 
Liquor,  furnishing  to,  444 
Miscarriage,  causing,   82 
Motor    vehicle    drivers,    528    (c);    828 

(i)  C.  C. 
Murder  of,  advising,  77 
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INFANTS,  cont'd. 

Mutual     protection    of    parents     and 

children,   74 
Pool,  playing,  406 
Selling  weapons  to,  350 
Ten-pins,   playing,  406 
Unborn,  advising  killing,  77 

Foeticide,   80-82 
Vocations,    dangerous     or     improper, 

putting   to,   756,   757 
\  oting,  664 

Weapons,  selling  or  furnishing  to,  350 
Witnesses,   competency   as,   1038 
Work,  refusal  of  child  to,  as  vagrancy, 

449   (8) 

INFECTIOUS   DISEASE. 

Cattle  having,  importation,  581 
Proclamation   of   governor   as   to,   492 
Quarantine,  cattle,  582;  2071-2082  C.  C. 
Inland   travelers  to  perform,  498; 

1639  C.  C. 
Prescribing,   495;    1634  C.   C. 
Punishment    for   violating   regula- 
tions,   495-501;    1634,    1640,    1641 
C.   C. 
Regulations,  495-501;   1634-1648   C. 

C. 
Vessels,   bill   of   health   to  be  de- 
livered by  master,  497;  1638 
C.  C. 
Municipalities  to  regulate,  495; 

1634   C.   C. 
Passengers'    duties,    500;    1641 

C.  C. 
Pilot's    duty   before   boarding, 

499;    i640  C.   C. 
Removal  to  quarantine  grounds, 
496;   1636   C.   C. 
ScconJ-hand    clothing,     regulation    of 

sale.  477,  478 
Smallpox,  concealing,  493 
Spreading,  494 

INFESTED  TREES  AND  PLANTS. 

Boli-weevil   in   cotton,  483;   2134,  2135 

C.  C. 
Gift,  481 

Obstructing  board  of  control,  482 
Sale,  481 

Shipping,    certificate    of   inspection    to 
be  filed,  480 
Inspection   as   prerequisite,   479 

INFIRM  PERSON. 

Mark   of,   included   in   signature,   2;   5 
C.  C. 


INFLAMMABLE  OILS. 

Inspection,  637-641 

Passenger  cars,  use  of  explosive  oils 
on,   576 

INFLUENCING. 

Governor  or  head  of  department,  272 
Legislature,     lobbying,    324-325      (e); 
4253,  6386  C.  C. 

INFORMERS. 

Discontinuing  suit  for  penalty,  329 
Drifted    timber    disposed    of,    half  of 

penalty  goes  to,  224 
Fine  for  cutting  chestnut-trees,  rights 
as  to.  216 
Violating   inspection  law,   payable 
to,  652 

INJUNCTION. 

Blind  tiger,  internal  revenue  special 
tax   receipt,   as  evidence,   448    (a) 

Superior  court  may  hear  motions  as 
to,  792  (2)  . 

INJURING. 

Arsenals,  armories,  etc.,  790 

Bridges  and  dams,  750,  751 

Clothes,  assault  with  intent  to  injure, 

101 
Coast-survey  fixtures,  769 
Fences,  216,  767 
Fish-ponds,  772 
Gates,  767 
Guide-posts,  765 
Highways,   544,   545 
House  with  explosives,  784-787 
Mile-posts,   765 
Mining  works,   773 
Navigation   fixtures,  760 
Private  burying  grounds,  771 
Public  buildings,  771 

Buryins-srounds,  771 
Telegraph  wires  or  fixtures,  779 
Trees,  216,  764 
Turnpike  fixtures,  760 
Vessels,  761,  762 

Setting  fire  to,  defined,  763 
Water,    poisoning,    775 

INNKEEPERS. 

Baggage,  receipts  for,  634 

Removal  by  guest  without  paying 
for   accommodations,    718    (b) 
Burglary,  apartment  in   inn  as    dwell- 
ing,   146 
Defrauding,  718    (a)-718    (c) 
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INNKEEPERS,  cont'd. 
Obscene  prints  in  or  about  inn,  386 
Oleomargarine,  notice  of  use  of,  560 
Receipts  for  baggage,  634 
Sanitary    condition    of    inns,  540   (b); 

3514   (aV3514   (e)    C.  C. 
Surf-bathers,  protection  of,  505-510 

INNOCENCE. 

Presumption,  1016 

INOCULATION. 

Smallpox,  vaccination,  494 

INQUEST. 

See  Coroner's  Inquest. 

INQUIRY,  COURTS  OF. 

See  Courts  of  Inquiry. 

INQUISITIONS. 

Capital  conviction,  after,  1073,  1074 

INSANE  ASYLUMS. 

See   Georgia  State  Sanitarium. 
Malicious   imprisonment   of  sane   per- 
sons, 576 
Private,   letters   of  inmates  protected, 
574;  1624-1626  C.  C. 
Grand  jury  charge,  850;  1627  C.  C. 

INSANE  PERSONS. 

Acquitted  person,  how  dealt  with,  977 
Convicts,  care  for  at  State  farm,  1220 
Counseling  crime  by,  37 
Criminal   responsibility,  33,   35,  36 
Death   convict  becoming  insane,   1074 
Committal    to    State    Sanitarium, 

1075 
Discharge  on  warrant  of  Governor 

or  act  of  legislature,  977 
Resentence  on  recovery,  1076 
Definition,  2;  5  C.  C. 
Georgia  Training  School  for  Girls,  in- 
mates, 1259  (i) 
Grand  jurors,  incompetency  as,  811 
Idiots,  criminal  responsibility,  33,  36 
Inquisition    after     capital    conviction, 

1073,  1074 
Instigating  crime  by,  37 
Jurors,  challenge  for  cause,  999 
Lunatic,  criminal   responsibility,  33,35 

Synonymous  with,  2;  5  C.  C. 
Manifestation  of  crime,  32 
Marriage,    performing   ceremony   pro- 
hibited, 677 
Militia  duty,  exemption  from,  1371 
Non    compos   mentis    and    lunatic   sy 
nonymous  with,  2;  5  C.  C. 


INSANE  PERSONS,  cont'd. 

Penitentiary     convict,     committal     to 

State  Sanitarium,  1075 
Pensioner  becoming,  1502,  1503 
Persons  considered  of  sound  mind,  33 
Plea  of  insanity,  how  tried,  976 
Restoration  of  acquitted  person.  977 
Sound  mind,  persons  considered  of,  33 
Trial    during   insanity    prohibited.    978 
Unsound  mind,  all  persons  of.  included 

in,  2;  5  C.  C. 
Witnesses,  competency  as,  1038 

INSECTS. 

Plants,  trees,  etc.,  infested  with,  sale, 
479-433 

INSIGNIA. 

Fraternal,    etc.,    association,    wearing, 

258;  1993  C.  C. 
Militia,  wearing  unlawfully,  1450 

INSOLVENCY. 

Assignments,  etc.,  by  insolvent  bank, 
206 

Bank,  deemed  fraudulent.  204 

Receiving  deposit  with  knowledge 
of,  205 

Contracts  by  insolvent  bank,  206 

Conveyances,  etc.,  by  insolvent  bank, 
206 

False    representation    of    solvency    to 
obtain  security,  712 

Insurance    companies,    receiving    pre- 
miums after,  627  (c);  2514  (g)  C.  C. 

Stock,  transfers  of,  by  insolvent  bank. 
206 

INSOLVENT  COSTS. 

Allowance,  1113 

City  courts,  790  (ccc) 

County  courts,  790   (pp),   790   (qq) 

Discharge  of  insolvent,  1108 

Fees,  amount  shown  in  statement  of, 

by  officers.  6017  (b)  C.  C. 
Lien  for,  1112 
Payment,  1114.  1118,  1139,  3123 

INSPECTION. 

Chemicals,  sale  without,  G43 
Corn-meal,  inspector's  neglect  of  duty, 

644 
Cotton  for  boll-weevil,  483;  ?134,  2135 

C.  C. 
Cotton-seed    meal,    sale    without,    643 

645 
Dairies,  453  (b);  2119  (c)-2119  (h)   C. 

C. 
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INSPECTION,  confd. 

Dockets     of     justices     of     peace,    by 

grand  jury,  297,  298 
Food,  452,  453   (a);  2119   (a),  2119   (b) 

C.  C. 
Fertilizers,  sale  without,  643 
Flour,  inspector's  neglect  of  duty,  644 
Grain,  inspector's  neglect  of  duty,  644 
Indian    corn,    inspector's     neglect    of 

duty,  644 
Lumber,  646-649 
Naval  stores,  650-653 
Oil,  brand,  official,  illegal  use  of,  637 
Branded  vessels,  wrongful  use  of, 

640 
Order  for  inspector,  duplicate  of, 

638 
Uninspected,  sale  of,  642 
Violation  of  law,  641 
Prescription    for    narcotic    drugs,    459; 

1651,  1652  C.  C. 
Records  of  prescriptions  of  alcohol,  427 
Sales  of  alcohol,  430 
Poisons,  455 
Slaughter    houses,    453    (b);    2119    (c)- 

2119   (h)   C.  C. 
Trees,   etc.,   before  shipping,   479,   480; 

2128,  2130  C.  C. 
Vessels  infected  with  disease.  496 
Wheat,  inspector's  neglect  of  duty,  644 

INSPECTOR-GENERAL. 

Department,    organization,    etc.,   1364- 
1366 

INSPECTOR  OF  FLOUR,  ETC. 

Duty,  neglect  of,   644 

INSPECTOR    OF     FOODS,    DRUGS, 
ETC. 

Obstructing,  452 

INSPECTOR  OF  LIVE-STOCK. 

Assault  on,  583 

INSPECTOR   OF  LUMBER. 

Agency  for  lumber  buyer,  647 
Charges  for  inspection,  64C 
Forfeiture  of  office.  647,  649 
Measuring  of  timber,  failure  as  to.  648 

INSPECTOR  OF  NAVAL  STORES. 

Agency  for  buyer,  650 
Brand,   fraudulent,   653 
Interfering   with,   652 
Informers,   652 
Charges  for  inspection,  65! 
Forfeiture  of  office,  650 


INSPECTOR  OF  OIL. 

Branding  device,  illegal  use  of,  637 

Clerks  violating  law,  641 

Deputy  violating  law,  641 

Request  for,  Juplicate  to  be  filed,  638 

Violation   of  law,  641 

INSPECTOR  OF  TIMBER. 

Measuring  timber  illegally,  728 

INSTIGATION. 

Crime  by  infants,  lunatics  or  idiots,  37 
Insurrection,  56-58 
Mutiny,  335 

INSTRUMENTS. 

Abortion,  use  in  causing,  81,  82 

Burglary,  making,  mending  or  pos- 
sessing for  purpose  of,  183  (a),  183 
(b),  680 

Dangerous,  use  in  assault  with  intent 
to  rob,  99 

Obscene,  385 

INSURANCE  COMMISSIONER. 

Obstructing,  in   examination   of  insur- 
ance company.  626  (a) 
Summons,  neglect  of,  626  (a) 

INSURANCE  COMPANIES. 

Certificate  of  authority,  doing  business 

without,  626;  2444  C.  C. 
Discrimination,  627  (b) 
Examination,  neglect  of  summons,  626 

(a),  627   (c);  2514   (j)   C.  C. 
False  statements,  626   (b^ 
Form  of  policy,   false   representations, 

627  (a) 
Fraudulently  procuring  insurance,   62? 
Industrial.    See   Industrial    Insurance. 
Insolvency,   receiving   premiums   after, 

627  (cV,  2514  (g)   C.  C. 
Investments,   626   (c);   2408   C.   C. 
Misrepresentations,    626    (b),    627,    627 

(a),  627   (c) 
Premiums,   rebates,   627    (b) 
Rebates.  627   (b) 

INSURRECTION. 

Attempt  to  incite,  56 

Circulating  insurrectionary  papers,  58 

Crime  against  State,  50 

Declaring  state  of,  1434        * 

Defined,  55 

Governor,  declaring  state  of,  1434 

Incitement,  attempt,  56 

Military  duty,  exemption  from,   1371 
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INSURRECTION,  cont'd. 

Militia,    ordering    into    active    service 

1376 
Punishment,  57,  58 
Recommendation  by  jury  to  mercy,  57, 

1062 
State  of,  declaring,  1433 

INTEGRITY. 

Libel,  340 

INTENT. 

Accident,  40 

Element  of  crime,  31 

Express    malice,    deliberate    intention 

as  element  of,  61 
Legislative     intention    looked    for    in 

construing    statutes,    1    (9);    4    (9) 

C.  C. 
Manifestion  of,  32 
Misfortune,  40 

INTEREST. 

Deposit    in    State    depository,    officer 
receiving  for,   199 
Of   State's   money,    receiving    on, 
197 
General  Assembly,  member  of,  receiv- 
ing interest  on  public  funds,  198 
Rate,  illegal,  taking,  700;  3444  C.  C. 

INTERFERENCE. 

Apprentices,  with,  121,  122 
Croppers,   with,   123 
Employees,  with,   126-128 
Employers,  with.  121-125,  129 
Execution    of    sentence    or    order    of 

court,  312 
Farm  laborers,  with,  123 
Legal  process,  with,  311,  312 
Locomotives,   with   movement   of,   524 
Militiamen,  with,  352 
Parades,  with.   351-353 
Religious   worship,   with,   412 
Schools,  with,  424 
Trains,  with  movement  of,  524 

INTERNAL  REVENUE. 

Special    tax    receipt,    evidence    in    suit 
to  enjoin  blind  tiger,  448   (a) 

INTERPRETATION. 

Statutes,   1;  4  C.  C. 

Words  defined,  2;  5   C.  C. 

INTERPRETERS. 

Evidence  through,   1040 


INTIMIDATION. 

Arrest,  dismissal  of  warrant  for,  pro- 
cured by,  923 
Confession,  under,   1032 
Employees,  127,  128 
Employers,    129 
Married  woman,  coercing,  38 
Robbery  by,   148,  150 
Threats,  acting  under,  41 

INTOXICANTS. 

See    general    note    on    liquor    law 
prior  to  1907,  following  section 
42C. 
Alcohol,    regulations,    420-433 
Blind    tiger,    internal    revenue    special 
tax   receipt   prima   facie  evidence   in 
suit  to  abate,  448  (a) 
Burden    of    proof    as    to    prescription, 

433 
Church,  carrying  to,  438 

Drunkenness  at,  439 

Selling  near,  435 

Use  at,  440,   441 
Contracting  to  sell,  434 
Convict     guard-lines,     taking     inside, 

1232 
Denatured  alcohol,  sale  of,  431 
Disorderly  house  for  sale  of,  383 
Dispensaries,   sale   in,   426 
Divine   worship,  canying  to  place   of, 
438 

Intoxication  at  place  of,  439 

Sale  near  place  of,  435 

Use  at  place  of,  440,  441 
Druggists,   sale   by,   426-433 
Drunkards,   furnishing   liquor   to,   443 
Drunkenness:  See   Intoxication. 
Election     day.    furnishing    liquor    on, 

445-447 
Gifts   prohibited,   426 
Infants,  furnishing,  444 
Intoxication:  See  Intoxication. 
Manufacture  prohibited,  426 
Minors,  furnishing  liquor  to,  444 
Orders    for,   taking,   434 
Physicians,  prescriptions,  426-42!),  432, 
433,  446 

Use  in  practice,  441 
Prescription,  amount,  428 

Burden  of  proof,  433 

Certified  copy  as  evidence.  427 

Delivery  of  alcohol  under,  429 

Form,  426 

Physician   not  to   fill,  428 

Record,   427 

Refilling,   428 

Time  for  filling,  427 
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INTOXICANTS,  cont'd. 

Punishment  for  violation  of  rcgula 
tions,    426,   432,    434-448 

Sale  prohibited,  426-435,  4o7,  443-448 

School,  carrying  liquor  to,  436 

Soliciting  orders,  434 

State  Sanitarium,  regulations,  437 

Substitutes  for,  licenses,  448;  1763 
1765   C.   C. 

Sunday,    keeping    tippling-house    open 
on,  381 
School,  carrying  liquor  to,  436 

Tippling-house,  keeping  open  on  Sun- 
day, 381 

Wholesale  druggists,  sale  of  alcohol 
by,  430 

Wood  alcohol,  sale  of,  431 

INTOXICATION. 

Church,  etc.,  439 

Disturbing  religious  worship,  412 

Excuse  for  crime,  39 

Jurors,  challenge  for  cause,  999 

Motor  vehicle  drivers,  528  (c);  828  (i) 
C.  C. 

Passenger,  steamboat  captain  may  ar- 
rest  or   eject,   930 

Public  places,  442 

Witnesses,   competency,   1039 

INTRUDERS. 

Burning  of  house  or  outhouse  by,  145 
Railroad  tracks,  on,  521 
Trespassers,  when   not,  216   (4) 

INTRUSION    ON    CAMP-GROUNDS. 

Military,    1446 
Religious,  422,  423 

INVASION.  # 

Military  duty,  exemption  from,  1371 
Militia,    ordering    into    active    service, 
1376 

INVEIGLING  CHILD. 

Kidnapping,   110 

Punishment,  111. 

INVENTORIES. 

Public  property,  grand  jury  charge, 
850 

INVESTMENT  COMPANIES. 

License,  doing  business  without,  628; 
2899  C.  C. 

Sale  of  stocks,  violations  of  regula- 
tions, 628  (a);  2909  (a)— 2909  (i) 
C.    C. 


INVOLUNTARY   MANSLAUGHTER. 

Definition,  64,  67 
Punishment,  68,  69 

INVOLUNTARY  SERVITUDE. 

Prohibited,  when,  15 

IPECAC. 

Sale    of,    regulated,    459;     1651,     1652 
C.  C. 

ISSUE. 
Between  State  and  prisoner,  972 

ITINERANT  TRADERS. 

Peddling  without  license,  631 

JAILS. 

See  County  Jails. 

JAILERS. 

See  County  Jails. 

JANITORS. 

Capitol   building   or   grounds    injured, 
offenders  may  be  arrested  by,   221 

JEOPARDY. 

Person  put  in,  more  than   once,    pro- 
hibited, 11 
Receiving  stolen  goods,  169 

JIMMY. 

Making,      mending      or       possessing, 
183   (a) 
Punishment,   183    (b) 

JOINT  AUTHORITY. 

Majority    may  execute,     1   (5);   4    (5) 
C.    C. 

JOINT   DEFENDANTS. 

Continuance,  993 
Trial  of,  995 

JOINT-STOCK  COMPANIES. 

Dividends,   unearned,   declaring,    740 

JOURNAL. 

Vessel,  delivery  by  master,  497 

JUDGES. 

Charge,  filing,  1057 

Grand  jury,  bailiffs,  compensation 
of,  850 
Birds,   protection  of,   594    (o), 

850 
Camp-grounds,    vending    near, 
850 
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JUDGES,  confd. 
Charge,  confd. 

Grand    jury,    cont'd. 

Campaign    expenses,    publica- 
tion of,  850 

Carrying      deadly      weapons, 
850 

Clerks  of  court,  record  of  pa- 
pers, 850 

Compensation  of  jurors,   S50 

Currency,     issuing    unauthor- 
ized, 850 

Engrossing,   850 

Fish,  protection  of,  850 

Forestalling,  850 

Game,  protection  of,  594   (o), 
850 

Gaming,  850 

Grant  of  diplomas  by  medical 
colleges,  464,  850 

Insane  asylums,  protection  of 
inmates,  850 

Inventory  of  public  property, 
850 

Jail  inspection,  850 

Lights  and  water  on   passen- 
ger cars,  531,  850 

Narcotic    drugs,    sale    of,    350 
Ordinaries,  duties  of,  850 
Pension  rolls,  examination  of, 
MO 

Public  property,  inventory  of, 

850 
Railroads'     duty    as    to    light 

and  water,  531,  850 
Regrating,   850 
Religious  worship,  interfering 

with,  850 
Sentence,  obstruction   of  exe- 
cution of,  850 
Special,  850 

Tax-collector,  returns  of  spe- 
cial taxes  collected,  850 
Tax-receivers,  returns,  850 
Water  on  passenger  cars,  531, 
850 
New  trial  for  error,  1087 
Opinion  of  judge,  1058 
Requests   improperly   refused,  1087 
Written  charge  on  request,  1056 
Children's  courts,  887 
City     court,     approval     of     cost     bill, 
1124  (c) 
Failure  to  make  statements  as  to 
fees,  285  (a) 


JUDGES,  cont'd. 
City  court,  cont'd. 

Inquiry    whether    indictment    de- 
manded, 790  (yy) 
Whether    trial    by    jury     de- 
manded, 790  (zz) 
Issuing    warrant     for    arrest,    790 

(xx) 
Superior    court    rules    to    govern, 
790    (w),    790    (ww),    790    (yy), 
790    (zz),   790    (aaa),   790    (bbb), 
790   (ddd) 
County   courts,  binding  over  accused, 
790  (d) 
Committing  accused,  790  (d) 
Compelling     attendance     of    wit- 
nesses, 790  (i) 
Control  of  jails,  790  (g) 
Dockets,  790  (f) 
Duty   where   felony    charged,   790 

(q) 
Examination  of  witnesses,  790  (z) 
Failure  to  make  statements  as  to 

fees,  285  (a) 
Justices  ot  the  peace,  acting  with, 

790  (e) 
Powers,  79C  (d) 

Preliminary  examinations,  790  (d) 
Preserving  order,   790   (g) 
Punishing  contempts,  790  (g) 
Trial  of  prosecutions,  790  (1) 
Warrants,  issuing,  790  (d),  790  (h) 
Discretion  to  sentence  to  life  impris- 
onment   for  murder,  63 
Malpractice,   definition,   295 
Indictment,   296 
Punishment,  295 
Marriage,   ceremony,   performing   ille- 
gally, 677 
Whites   and   colored   persons,   678 
Selection   by   arresting   officer   to   try 

cause,   918 
Superior     courts,     adjournments,    793, 
795 
Authority,  792 
Special  terms,  discretion,  769 

JUDGE  ADVOCATE-GENERAL. 

Department,    organization,    etc.,    1364- 
1366 

JUDGMENT. 

Arrest  of,  motion  in,  980 

Bail,  forfeiture  of,  962 

Bribery  to  influence,  271 

Costs,  1105 

Personating  in,  310 

Supreme  Court,  powers,  1095  (2) 
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JUDICIAL  OFFICERS. 

Malpractice,  295-300,  306 

JUDICIAL  PROCEEDING. 

Barratry,   330-332 
Perjury,  259,  260,   265 

Subornation,  263,   264 

JURISDICTION. 

See  Change  of  Venue;  Venue. 
Appellate,  Supreme  Court,  1095  (1) 
Blackmail   prosecution,   118 
Children's   courts,   888 
City  courts,  790   (rr) 
Conductor's    failure  to    provide    light 
and  water  on  passenger  car,  prose- 
cution for,  530 
Conviction    by   court   having,    to    pre- 
cede punishment,  20 
Counties   divided  by  water,  23 

Where  crime  committed,   29 
County  courts,  790  (b),  790  (j) 
Court-martial,  presumption,  1409 
Criminal    Court    of    \tlanta    may    try 
offenders  for  injuring  Capitol  build- 
ing or  grounds,  220 
Escape    from    penitentiary,    trial    for, 

323 
Homicide     prosecution     where     death 
caused  by  act  in  another  county, 
27 
Where    death    caused    by    act    on 
soil   ceded   to  United  States,  28 
Justices  of  the  peace,  789,  790 
Larceny  prosecution,  152 
Mayors  of  towns  and  villages,  790  (a) 
Offenses    on     boundary     line    of   two 
counties,  26 
State  line,  25 

Stream     forming    county    bound- 
ary, 23 
State  boundary,   24 
Persons,  as  to,  22 
Place,  21,  23-29 

Poison    administered    in    one    county, 
death  in  another,  27 
On    soil   ceded    to    United    States, 
death   in   State,   28  J 

Recorder   of   Atlanta  may  try  offend- 
ers  for  injuring  Capitol  building  or  j 
grounds,  220  I 

Simple   larceny,   prosecution,   152 
State,  extent,  21,  22 
Superior  court,  791 
Judges  of,  792 
Transfer  of  claim  out  of,  to  defeat  ex- 
emption of  wages,  131;  5299  C.  C.      i 


JURISDICTION,  confd. 
Treason  prosecution,  53 
Vagrancy,  449 

Wound    in   one   county,   death    in    an- 
other, 27 
On    soil   ceded   to   United    States: 
death  in  State,  28 

JURY. 

See  general  note  following  section 
884. 

Age,   qualification,  999 
Array,  challenge  to,  998 
Attempt,   finding  of,   1061 
Bailiffs,  compensation,  850,  876 

Oath,  883 
Book  lists,  making  up,  821 
Box,  819,  820,  856,  872 
Cause,  challenge  for,  999,  1002 
Challenge,  array,  998 
Cause,  999,  1002 
Favor,  859 
Peremptory,   1000 
Change  of  venue,  jury  not  impartial,  29 
Charge  of  corrt  to,  1056-1058 
Citizenship,  qualification,  882,  999 
City  courts,   challenges,   790   (bbb) 
Drawing,   790   (aaa),  865 
Selection,  864,  865 
Trial  by,  790  (zz) 
Commissioners:      See    Jury    Commis- 
sioners. 
Compensation,   836,   850,  876-879 
Competency,  881,  8^2 
Constable's    fee   for   summoning,    1140 
Cooling  time  as  question  for,  65 
Coroner's  inquest,   charge  of  coroner. 
1344 
Compensation,   1339 
Fine  of  defaulting  jurors,  1342 
Foreman,  1343 
Oath,  134a 
Powers,  1344 

Precept  for  summoning,  1341 
Summoning,   1339,   1341 
Verdict,   1339 
Counties  as  parties,  881 
County  courts,  challenges,  790   (x) 
Drawing,  790  (w) 
Impaneling,  790   (x) 
Tales  jurors,  790  (x) 
Trial  by,  790  (p),  790  (v) 
Credibility    of    witnesses   as    question 

for,  1054 
Delinquent  jurors,  868 
Disinterment,   reasonable    grounds,    as 
question  for,  410 
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JURY,  cont'd. 

Drawing,    819-826,    856,    865,    866,    874 

875 
Embracery,  333 
Evidence,    hearing    on    challenge    for 

cause,  999 
Exemptions    from    jury    service,    828. 

871,  1413 
Failure  of  court,  effect,  880 
Favor,  challenge  for,  859 
Felony  prosecutions,  862 
Force  as  question   for,  in  forcible  en- 
try and  detainer  prosecution,  346 
Forcible  entry  and  detainer  case,  pos- 
session   and    force    only     questions 
for.  346 
Grand  jury:     See  Grand  Jury. 
Idiots,  competency,  999 
Impaneling,  996-1004 
Impeachment    of    witnesses    as   ques- 
tion for,  1052 
Intoxicated   persons,    competency,   999 
Investigation  before  triors  prohibited, 

1004 
Judges  of  laws  and  facts,  1059 
Justification    for    assault    as    question 

for,  103 
Kinship  as   disqualification.   999 
Knowledge     of    incompetency    subse- 
quently   discovered,   999 
Legislature,     exemption     of     member, 

828 
List,  revision,  819 
Lunatic,  competency,  999 
Misdemeanor  prosecutions,  861 
'      Municipal   corporation,   citizens   quali- 
fied, 882 
Non-residence,     challenge    for    cause, 

999 
Number  of  jurors,  854 
Oath,   860,   1003,    1005 

Administration     by    solicitor-gen- 
eral, 798  (3) 
Bailiffs,  883 
Panels,  full,  parties  entitled  to,  858 
Judges  to  make  up,  when,  863 
Making,  857 

Putting   on   accused,   997 
Weekly,  866 
Peremptory  challenge,  1000 
Possession  as  question  for,  in  forcible 
entry  and   detainer  prosecution,  346 
Precept,  loss,  873 
Qualification,  824,  855,  881,  882 
Questions   for,  cooling  time,   65 
Credibility  of  witnesses,  1054 
Disinterment,    reasonable    ground 
for,  410 


TURY,  cont'd. 
Questions  for,  cont'd. 

Force    in    forcible    entry    and    de- 
tainer  prosecution,   346 

Impeachment  of  witness,  1052 

Justification    for   assault.    103 

Possession    in    forcible    entry   and 
detainer  prosecution,  346 

Voir  dire.  1001,  10^2 
Recommendations:   See   Recommenda- 
tion by  Jury,  to  Mercy. 
Refreshments,   884 
Selection,  819-826,  856,  864,  865 
Setting  aside  juror  for  cause.   1002 
Solicitor-general's     fee     for      drawing 

capias,  1126 
Special,  oath,  853 

Selection,  852 
Summoning,  rt27,  856 
Superior  court,  adjourned  term,  7P6 

Special   term,   796 
Swearing  in  chief,  1003 
Tales  jurors,  867,  868,  870 
Term  of  service,  869,  870 
Trial  by,  children's  courts,  890 

Right  to,  8    (5),   854 
Triors,    investigation     before,    prohib- 
ited, 1004 
Verdict,  1059-1061 
Voir  dire,  questions,  1001,  1002 

JURY  COMMISSIONERS. 

See  Grand  Jury. 

Appointment,  813 
Boxes,  making  up,  820 
Certifying  book  lists,  821 
Clerk,  fees,  1138 

Oath,  817 
County  commissioners   ineligible,  814 
Drawing   jury,    819-823,    325,    S26,    b66, 

872-875 
!       Fees,   1138 
Oath,  815 

Violation  of,  269 
Removal,  813 
Roads     and     revenues,     members    ol 

board  of,  ineligible,  814 
Term  of  office,  813 

JURY  SCRIP. 

Purchase    by    county    officers  at    dis- 
count, 281 

JUSTICE. 

Crimes  against,  bribery,  270,  271 
False  swearing.  261,  262,  266-269 
Subornation,  263,  264 
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JUSTICE,  cont'd. 

Crimes  against,  confd. 

Influencing  Governor   or  head   of 

department,  272 
Perjury,  259.  260,  265 

Subornation,  263,  264 
Definition,  2;  5  C.  C. 
Fugitives  from,  1352-1350 
Magistrate,    justice   when    applied   to, 

means  justice  of  peace,  2;  5  C.  C. 
Public,  homicide  in  execution  of,  70 

JUSTICES  OF  PEACE. 

Books  of  predecessor,  report  to  grand 

jury,  298 
City  courts,  commitments  to,  790  (tt) 
Code,  etc.,  delivery  to  successor,  298 
Coroner,  acting  as,  1350 
Costs    paid    from    fine   and    forfeiture 
fund,    1113,    1115,    1119,   1120,    1124, 
1124  (a) 
County  court,  same  powers,  790  (d) 
Dockets,  duty  as  to,  297,  298 
False  imprisonment  under  process  of, 

108 
Fees,  1139 

Posting  fee  bill,  306 
Statement    as    to,    not     required, 
6017  (b)  C.  C. 
Fine   and   forfeiture   fund,   costs   paid 
out   of,   1113,   1115,   1119,   1120,   1124, 
1124  (a) 
Inquiry,  court  of,  931,  932 
Jurisdiction,  789,  790 
Justice,  applied  to  magistrate,  means, 

2;  5  C.  C. 
Magistrates,  meaning  of  justice  when 

applied  to,  2;  5  C.  C. 
Malpractice,  definition,  295,  297,  29S 
Indictment,  296 

Suspension  from    duty    pend- 
ing, 300 
Presentment,  298 
Punishment,  295,  299,   306 
Removal  from  office,  788 
Mandate    of,    false    imprisonment    un- 
der, 108 
Marriage,  ceremony,    performing    ille- 
gally, 677 
Whites   and   colored   persons,   678 
Mayors  of  towns  or  villages,  same  ju- 
risdiction, 790  (a) 
Militia   duty,   exemption   from,   1371 
Posting  fee  bill  required,  306 
Process  of,  false  imprisonment  under, 
108 


JUSTICES  OF  PEACE,  confd. 

Removal  from  office  for  false  impris- 
onment, 108 
Malpractice,  788 
Statement    as    to    fees    not     required, 

G017  (b)   C.  C. 
Warrant  of,    false    imprisonment     un- 
der, 108 

JUSTIFIABLE  HOMICIDE. 

Children,  killing  in  defense  of,  74 

Commandment  of  law,  homicide  by, 
70 

Danger,  degree  of,  justifying  homi- 
cide, 72,  73 

Definition,  70 

Elements,  70-75 

Family,  killing  in  defense  of,  70-72,  74 

Fear  justifying  homicide,  71 

Habitation,  killing  in  defense  of,  70-72 

Mob  violence,  preventing  death  from, 
365 

Mutual  protection  of  parents  and  chil- 
dren, 74 

Parents  and  children,  mutual  protec- 
tion, 74 

Permission  of  law,  homicide  by,  70 

Person,  killing  in  defense  of,  70,  71, 
73,    114 

Property,  killing  in  defense  of,  70-72 

Punishment,  76 

Self-defense,  70,  71,  73,  114 

JUVENILE  OFFENDERS. 

See  Children's  Courts;  Georgia  In- 
dustrial Home;  Georgia  State  Re- 
formatory; Georgia  Training  School 
for  Girls;  Industrial  Farms;  Munic- 
ipal Farms. 

KEROSENE. 

Inspection,  sale  without,  642 

KEYS. 

False,    making    or    mending,    183     (a), 
183  (b) 
Possession    of,    183    (a),    183     (b), 
680 

KIDNAPPING. 

Definition,  100,  110 
Inveigling  children,  110 
Punishment,  111 

KILLING. 

Defense,  70-76 
Homicide,  59-76 
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KILLING  DOMESTIC  ANIMALS. 

Definition  and  punishment,  752 

KITCHENS. 

Hotels,  sanitary  regulations,  540  (b); 
3514  (b),  3514  (e)  C.  C. 

KITING. 

Checks,   etc.,  prohibited,  718   (d) 

KNIVES. 

Carrying  bowie-knife  or  dirk  to  pub- 
lic gatherings,  348 
Concealed,  347 
Minor,    selling     or  furnishing    bowie- 
knives  to,  350 
Stabbing,  114 

KNOWLEDGE. 

Limitation  of  prosecution,  as  affected 
by,  30  (4) 

KNUCKS. 

Carrying  concealed,  347 

LABELS. 

Counterfeiting,  254,  255 

Explosive  oils,  642   (a),  642   (c);   1809 

(c),  1809  (e),  1809  (f)   C.  C. 
Morphine,  458 
Oleomargarine,  559 
Poisons,  454 
Unlawful  use  of,  256 

LABOR. 

Children  in  factories,  759  (a\  759  (b); 
3149   (a)-3149   (i)   C.  C. 

Cotton,  purchase  from  laborers,  554 

Employment  of  farm  laborer  of  an- 
other, 123.  124;  3712-3715  C.  C. 

Enticing  laborers,   125 

False  affidavit  of  building  contractor 
as  to  payment  of  debts  for,  266 

Interference  with  laborers,  123,  124, 
126-129;    3712-3715    C.   C. 

Sabbath,   violation   of,   416.   420 

Wages,  transfer  of  claim  to  defeat  ex- 
emption of,  131;  5299  C.  C. 

LAGOONS. 

Fishing  in  another's,  218;  1958-1962 
C.  C. 

LAKES. 

Fishing  in  another's,  218;  1958-1962 
C.  C. 


LANDS. 

False  survey  by  county  surveyor,  282 

Firing,  227-230 

Forcible  entry  and  detainer,  344-346 

Forged  title,  conveyance,  252 

Fraudulent  levy  on,  215 

Hunting   on   another's,   218;    1958-1962 

C.  C. 
Levy  on,  fraudulent,  215 
Mining    on,    without    permission,    212, 

213 
Posted,  hunting  and  fishing,  218;  1958- 

1962  C.  C. 
Registered,    hunting    and  fishing,  218; 

1958-1962  C.  C. 
Settling  on,  trespass,  216  (4*) 
Squatting  on,  trespass,  216  (4) 
Trespass  on,  217 

Cutting  timber  on,  216  (1) 

Settling  on,  216  (4) 

Squatting  on,  216  (4) 

Taking  property  from,  216  (2) 

LANDLORD  AND  CROPPERS. 

Delivery  of  crop  by  landlord  refused, 

729 
Employment    of   cropper    of    another, 

123,  124;  3712-3715  C.  C. 
Sale  of  crops  without  consent,  729 

LANDLORD  AND  TENANT. 

Burglary   of  hired    room,    146 

Burning  of  house  or  outhouse  by  ten- 
ant, 145 

Farm  products,  purchase  from  ten- 
ants, 554 

Gaming-house,  renting  for  use  as,  390 

Interference  with  tenant.  124;  3712- 
3715  C.  C. 

Lease  by  forged  title,  252 

Sale  of  crops  under  lien  for  advances, 
721 

Title,  forged,  lease  by,  252 

LANDMARKS. 

Altering  or  removing,  743 

LAND  WARRANT. 

Altering,  231   (3) 
Counterfeiting,  231   (3) 
Forging,  231   (3) 

LANGUAGE. 

Abusive,  justifying  assault,  103 

Using,   387,  388 
Obscene,  using,  387,  388,  442 
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LANGUAGE,  cont'd. 
Opprobrious   words  justifying  assault 
and  battery,  103 
Justifying  homicide,  65        * 
Profane,  using,  387,  388,  442 
Vulgar,  using,  387,  388,  443 

LARCENY. 

Acquittance,   164 

After    trust    delegated:      See  Larceny 

after  Trust. 
Altering  brands  or  marks,  162 
Animals,   153-161 

Altering  brands  or  marks,  162 
Arrest,  privilege  of  electors,  911 
Legislators,  912 
Militiamen,   913 
Baled  cotton,  183 
Bank-bill,  164 
Boat,  stealing  from,  170 
Bond,  164 

Booth,  stealing  from,  182 
Brand,  altering,  162 
Burglary,  intent  to  commit  larceny  as 

element   of,   146 
Car,  breaking  and  entering  with  intent 
to   steal  or  stealing  therefrom,   181, 
182. 
Cattle-stealing,  156 
Indictment,  157 
Punishment,  158 
Conversion,   fraudulent,   188-194 
Conviction,    disqualifying    to    vote    or 

hold  office,  665,   1077 
Cotton,  baled,  183 
Deed,  163 
Disfranchisement    by    conviction.    665, 

1077 
Document,   163 
Do*?.  161 
Due-bill.   164 
Election  returns,  165 
Embezzlement,   184-188 
Fixtures,  166,  167 
Fraudulent  conversion,   188-194 
Hog-stealing,  159 
Indictment,  159 
Punishment,   160 
Horse-stealing,   153 
Indictment,  154 
Punishment,  155 
House,   from:    See   Larceny   from  the 

House. 
Hut,   stealing   from,   182 
Intent  to  commit,  as  element  of  bur- 
glary, 146 
Living  by  stealing,  vagrancy,  449   (4) 


LARCENY,  cont'd. 
Making,  mending  or  possessing  tools 
used  in,  183  (a) 
Punishment,  183  (b) 
Mark,  altering,  162 
Note,  164 

Paper  connected  with  elections,  165 
Discharging  from  payment,  164 
Relating  to  property,  163 
Securing  payment,   164 
Person,  from:   See  Larceny  from   the 

Person. 
Personalty,  thing  detached  from  realty. 

167 
Principal  not  taken,  169 
Public  buildings,  larceny  from,  180 

Documents,  284 
Railroad-car,    breaking    and    entering, 
with    intent    to    steal,    or     stealing 
therefrom,   181,  182 
Realty,  thing  detached  from,  167 
Thing  which  savors  of,  166 
Receipt,   164 
Receiving  stolen  goods,   168,   169 

Principal  not  taken,  169 
Robbery,   kinds   of   larceny   as   distin- 
guished from,  151 
Search-warrant  for  stolen  goods,  1325- 

1329 
Simple,  151-171 
State's  money,  penalty  for  using,  196 

Withholding,   195 
Stolen  goods,  receiving.  168 
Principal  not  taken,  169 
Temporary  building,  stealing  from,  182 
Tent,  stealing  from,  182 
Tools  used  in,  183  (a),  183  (b) 
Trust,     larceny     after:     See     Larceny 

after  Trust. 
Using  State's  money,  penalty  for,  196 
Vessel,  stealing  from,  170 
Vote,    conviction    as    disqualifying    to. 

665,   1077 
Water-craft,  stealing  from,  170 
Will,  163 

Withholding   State's   money   or   prop- 
erty, 195 
Wrecked  vessel,  stealing  from,  170 
Writing,  163 

LARCENY  AFTER  TRUST. 

Administrator,  188 
Articles  for  selling,  194 

To  be  applied  to  owner's  use,  192 
Assets  of  estate,  188 
Bailee,  189 

Proceeds  of  sale,  190 
Bank  officers,  etc.,  186 
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LARCENY  AFTER  TRUST,  cont'd. 
Clerks  in  store,  etc.,  191 
Collecting  agent,  193 
Commission  merchant,  189 
Common  carrier,  189 
Conversion,   fraudulent,   188-194 
Corporate  officers,  etc.,  186 
County  money,  187 
Embezzlement,   184-188 
Employees  in  store,  etc.,  191 
Estate,  assets  of,  188 
Executor,  188 
Factor,  189 

Fraudulent    conversion,   188-194 
Guardian,  188 
Notes,    etc.,    entrusted    for    collection, 

193 
Officers,  bank,  186 

Corporate,  186 

Public,   184 
Pension  money,  185 
Proceeds  of  sale,  190,  194 
Public  officers,  agents,  etc.,  184 
Punishment,  184-196 
Robbery   contradistinguished,    151 
Sale,    conversion  when   entrusted    for, 
194 

Proceeds  of,  190,  194 
Stage-driver,   189 

State's  money,   use  of,   by   State  offi- 
cers, 196 

Withholding,  195 
Treasurer  of  county,  187 

Of  State,  using  State's  money,  196 
Trustee,   188 
Wagoner,   189 
Warehouse-keeper,  189 
Wharfinger,  189 

LARCENY  FROM  THE  HOUSE. 

Booth,  entering  and  stealing  from,  182 
Breaking  with  intent  to  steal,  punish- 
ment, 178 
House   other  than   dwelling,  with 
intent  to  steal,  punishment,   179 
Railroad-t  ar,  or  breaking  and  steal- 
ing therefrom,  181 
Car,  breaking  and  entering,  or  break- 
ing and  stealing  therefrom,  181 
Cotton,  baled,  stealing  from  house,  183 
Definition,  176 

Entering  with  intent  to  steal,  punish- 
ment, 177 
House  other  than  dwelling,  179 
Hut.  entering  and  stealing  from,   182 
Public  buildings  included,  180 
Punishment,   176-179,   181-183 


LARCENY     FROM     THE     HOUSE, 

cont'd. 
Railroad-car,    breaking    and    entering, 
or  breaking  and  stealing  there- 
from,  m 
Entering  and  stealing  from,  182 
Robbery,   contradistinguished,  151 
Temporary     building,     entering     and 

stealing  from,   182 
Tent,  entering  and  stealing  from,  182 

LARCENY  FROM  THE  PERSON. 

Definition,   172,   174 

Force  that  may  be  used,  174 

Punishment,   173 

Robbery,  contradistinguished,  151,  172, 
174 

Sudden  taking  without  force  or  in- 
timidation, 174 

LARCENY  FROM  RAILROAD-CAR. 

Breaking  and  entering,  with  intent  to 
steal,  or  stealing  therefrom,  181,  182 

LARKS. 

Killing  or  possessing,  594  (m) 

LAST  DAY. 

Exclusion  of,  when  first  day  counted, 
1  (8);  4  (8)   C.  C. 

Sunday  last  of  days  prescribed,  com- 
putation, 1  (8);  4  (8)  C.  C. 

LAUNDRIES. 

Child  labor,  regulations,  759  (a),  759 
(b);  3149   (a) -3149   (i)    C.   C. 

LAW. 

See  Act  of  Legislature;  Code. 

Bill   of  attainder,  3 

Co-existing    laws,    crimes    prosecuted 

and  punished  under,  18 
Conspiracy  of  legislators    to   pass,   to 

defraud  State  or  county,  293,  294 
Construction,   I;  4  C.  C. 

•    Words  defined,  2;  5   C.   C. 
Due    process    of.    deprivation '  of   life, 

liberty  or  property  without.  6;  6359 

C.  C 
Ex  post  facto,  prohibited,  3 
Homicide  by  commandment  or  permis- 
sion of,  70 
Ignorance  of,  as  excuse,  4 
Lobbying,    324-325    (e);    4253.    t>386    C. 

C. 
Local,   1122,  1146 
Malpractice,  delay  of  proceedings  of,  295 
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LAW,  cont'd. 
Substantial  compliance  with,  sufficient, 

1   (6);  4  (6)   C.  C. 
Waiver,  5 

LAWFUL   EMPLOYMENT   OR    OC- 
CUPATION. 

Attempt   to  prevent  performance,   126 
Conspiring  to  prevent,  127,  128 
Property,  hindering  owner  from  using, 

129 
Punishment,  126 

LAWYERS. 

Barralry,  331 

Punishment,  332 
Disbarment  for  barratry,  332 
Tax,  failure  to  pay,  476 

LEADING  QUESTIONS. 

Witnesses,  1045 

LEASES. 

Destroying  maliciously,  742 

Forged  title,  252 

Gaming-house,  390 

Interference   with    tenant,    124;    3712- 

3715  C.  C. 
Title,  forgery  of,  252 

LEGAL  AUTHORITY. 

Imprisonment  without,  106-108 

LEGAL  PROCESS. 

Due  process  of  law,  deprivation  of  life, 

liberty  or  property,  6;  6359  C.  C. 
False    imprisonment   under,    108 
Obstruction  of,  311,  312 

LEGISLATURE. 

Altering  warrant,  order,   etc.,  author- 
ized by,  231  (4) 

Arrest  of  members,  privilege,  912 

Bill  of  attainder,  3 

Bribery  to  influence,  271 

Conspiracy  of  members  to  defraud 
State*  or  county,  291-294 

Construction    of   statutes,    1;   4    C.    C. 
Words  defined,  2;  5  C.   C. 

Counterfeiting  warrant,  order,  etc., 
authorized  by,  231    (4) 

Discharge  of  inmate  of  State  Sanita- 
rium by  act  of,  977 

Disqualification  of  member,  for  re- 
ceiving interest  or  profits  from  use 
or  loan  of  public  funds,  198 

Docket  of  legislative  appearance,  325 
(a) 


LEGISLATURE,  cont'd. 

Forging  warrant,  order,  etc..  author- 
ized by,  231   (4) 

Governor's  duty  to  report  suspension 
of  sentence  for  treason,  1078 

Intention  of,  1   (9);  4  (9)   C.  C 

Interest  received  by  member  for  ban 
of  public  funds,   198 

Jury  service,  exemption  of  members, 
828 

Justices  of  peace  to  deliver  copies  of 
acts 'of,  to  successors,  298 

Loan  of  public  funds,  interest  for,  re- 
ceived by  member,  198 

Lobbying,  324-325  (e);  4253,  6386  C 
C. 

Militia  duty,  exemption  of  members 
from,   1371 

Profits  received  by  member  from  use 
of  public  funds,  198 

Solicitation  of  members,  324 

Witness  attending,  ground  for  con- 
tinuance, 988 

LEGITIMACY. 

See  Bastardy. 
Children  of  bigamous  marriage,  369 


LETTERS. 

Alphabet,  drawing  from  lottery  wheel, 

399,  400 
Altering    of    letter    to    employee    on 
leaving  service,  235 
Uttering  altered  letter,  236 
Counterfeiting   of   letter   to    employee 
on  leaving  service,  235 
Uttering   counterfeited   letter,  236 
Forging  of  letter  to  employee  on  leav- 
ing service,  235 
Uttering  forged  letter,  236 
Insane    asylum     patients,     protecting, 
574;    1624-1626   C.    C. 
Grand  jury  charge,  850;  1627  C.  C. 
Hearsay   evidence,    1023 
Lobbying  by,  324,  325 
Threatening,  sending  or  delivering,  119 

LEVEES. 

Injuring,  490  (a) 

LEVIES. 

Fraudulent,  214,   215 

LEWD  HOUSE. 

Maintaining,  382 
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LEWDNESS. 

Definition,  381 

Lewd  house,  maintaining,  382 

Punishment.  381 

LIBEL. 

Author,   printer  or  publisher   refusing 
to   give    name   of,   indictable   as 
author,    341. 
Punished  for  contempt,  341 
Definition,  340 
Evidence,  truth  in,  342 
Female,  defamation  of,  343 

Privileged  communication  not  in- 
cluded, 343 
Prosecution  only  by  grand  jury  in- 
dictment, 343 
Printer    or    publisher,    competency    as 
witness,    341 
Refusing  to  testify  and  give  name 
of  author,  indictable  as  au- 
thor, 341 
Punished  for  contempt,  341. 
Truth  in  evidence,  342 
Witness,  printer  or  publisher,  compe- 
tency, 341 
Refusing  to  testify  and  give  name 
of  author,  indictable  as  au- 
thor, 341 
Punished  for  contempt,  341 

LIBERTY. 

Due    process    of    law,    in    deprivation 

of,  6;   6359   C.   C. 
False  imprisonment,  106-108 
Habeas  corpus  to  inquire  into  legality 

of  restraint  of,  1291 
Jeopardy  of,  more  than  once,  prohib- 
ited, 11 
Receiving  stolen   goods,   principal 
not  taken,  169 

LICENSES. 

Alcohol,  sale  by  druggists,  426,  428-433 
Bridges,    forfeiture,    charge     of     tolls 

after,  572 
Causeways,  forfeiture,  charge  of  tolls 

after,  572 
Dentists,  revocation,  471,  473 
Druggists,  sale  of  alcohol   426,  428-433 
Embalming  without,  411;  1718  C.  C. 
Emigrant  agents,  acting  without,   632 
Ferries,    forfeiture,     charge    of     tolls 

after,  572 
Hunting,  594  (c),  594  (h),  594  (i),  594 

(n) 
Intoxicating    liquors,    sale    of    substi- 
tutes for,  448;  1763-1765  C.  C. 

6  Ga  Code— 64 


LICENSES,  cont'd. 
Investment  companies,  doing  business 

without,  628;  2899  C.  C. 
Marriage,   issuance   to  white  and  col- 
ored persons,  678 
Performed  without,  677 
Mining    phosphate  rock    without,    on 

State's  property,  201 
Osteopathy,  practicing,  470 
Peddling  without,  631 
Phosphate    rock,    digging    on    State's 

property  without,  201 
Physicians,  462 

Filing     another's     diploma     with 
medical  examiners,  462   (a) 
Pilots,  acting  without,  687,  688 
Pistol,  carrying  or  possession  of,  with- 
out, 348   (a) 
Fee,  348  (c) 
Method   of  obtaining  license,   348 

(b) 
Punishment,  348  (d) 
Sale  of  substitutes  for  intoxicants,  448; 

1763-1765  C.  C. 
Stationary  engineers  and  firemen,  528 

(a),  528  (b) 
Teacher,  altering,  233 
Counterfeiting,  233 
Forgery,   233. 

LIENS. 

Costs,  State  has,  16 

Deception  as  to  existence  of,  714 

False  information  as  to  existence  of, 

713;  3348  C.  C. 
Judgment  for  costs,  1105 
Sale  of  property  under,  720,  721 

LIFE. 

See  Dead  Bodies;  Death. 

Defense    of,    furnishing     weapons     to 
minor  for,  exception,  350 
Homicide  in,  70-76 
Due    process    of    law,    in    deprivation 

of,  6;  6359  C.  C. 
Jeopardy  of,  more  than  once,  prohib- 
ited, 11 
Presumption  of  continuance,  1016 

LIFE-BOATS. 

Hotel-keepers  on   beaches  to  furnish, 
505 

LIFE  IMPRISONMENT. 

See  specific  heads. 
Recommendation:    See    Recommenda- 
tion by  Jury,  to  Mercy. 
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LIFE-LINES. 

Hotel-keepers   on   beaches   to   furnish, 
507,  509 

LIFE-PRESERVERS. 

Hotel-keepers  on  beaches  to  furnish, 
507,  509 

LIFE-SAVERS. 

Hotel-keepers  on  beaches  to  employ, 
506,  509 

LIGHTS. 

Beacons,  injuring,  744 
Food,  places  for  manufacturing,  pack- 
ing, etc.,  453  (a);  2119  (a)  C.  C. 
Illuminating  fluids,  inspection,  637-642; 
1803-1814  C.  C. 
Sale  of,  when  illegal,  639;  1809  C. 
C. 
Locomotive  headlights,  526 
Motor  vehicles,  528  (c) ;  828  (d)  C.  C. 
Passenger  cars,  529,  539 

Charge  to  grand  jury,   531,   850 
Conductor's  failure  to  provide,  530 
Explosive  oils,  use,  516 
Railroad  station,  532;  2727  C.  C. 

LIGHTERS. 

Setting  fire  to,  762,  763 

LIMB  OF  BODY.  j 

Defense    of,    furnishing     weapons     to 

minor  for,  exception,  350 
Mayhem,  83-92. 
Pension  for  loss  of,  1483 
Threats  compelling  offense  to  protect, 

41 

LIMITATIONS  OF  PROSECUTIONS. 

Absconding,  as  suspending  statute,  30 

(4) 
Concealment,    as    suspending     statute, 

30  (4) 
Death  is  punishment,  where,  30  (2) 
Exceptions,  30  (4) 
Felonies,  30  (3) 
Homicide,  30  (1,  2) 
Indictment  nol.  pros'd,  renewal,  30  (4) 

Quashed,   renewal,   30   (4) 
Life      imprisonment     is     punishment, 

where,  30  (2) 
Misdemeanors,  30  (4) 
Murder,  30  (1) 
Seduction,  379 
Unknown  offense,  30  (4) 

LIMITED   PARTNERSHIP. 

Fraud  by  partner,  727 


LINES. 

Fish,  catching,  601 
Life-lines,   507,   509 

LIP. 

Mayhem,  84,  88,  89 

LIQUORS. 

Adulteration  of,  451-453;  2101    C.    C. 
Alcohol,  regulations,  426-433 
Church,  carrying  to,  438 

Drunkenness  at,  439 

Sale  near,  435 

Use  at,  440,  441 
Contracting  to  sell,  434 
Convict  guard-lines,  taking  inside,  1233 
Denatured  alcohol,  sale  of,  431 
Disorderly  house  for  sale  of,   383 
Dispensaries,  sale  in,  426 
Divine  worship,  carrying  to  place    of, 
438 

Intoxication  at  place  of,  439 

Sale  near  place  of.  435 

Use  at  place   of,   440,   441 
Druggists,  sale  by,  426-433 
Drunkard,  furnishing,  443 
Election  day,  furnishing  on,  445-447 
Gifts  prohibited,  426 
Infants,  furnishing,  444 
Intoxication  at  church,  439 

In   public   places,  442 
Manufacture   prohibited,  426 
Minors,  furnishing,  444 
Misbranding,  451-453;  2101  C.  C. 
Orders  for,  taking,  435 
Physicians,  prescriptions,  426-429,    432, 
433,  446 

Use  in  practice,  441 
Prescriptions,  amount,  428 

Burden  of  proof,  433 

Certified   copy  as  evidence,    427 

Delivery  of  alcohol  under,  429 

Form,  426 

Physician   not  to  fill,  428 

Record,    427 

Refilling,    428 

Time  for  filling,  427 
Punishment   for  violating   regulations, 

426,  432,  434-448 
Sale,  contracting  for,  434 

Near  church,  435 

State    Sanitarium,    437 

Prohibited.   426-435,  43T,   443-448 

Regulation,  426 
School,  carrying  to,  436 
Soliciting  orders,  434 
State  Sanitarium,  sales  near,  437 
Substitutes  for,  licenses,  448;  1763-1765 
C.  C. 
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LIQUORS,   cont'd. 
Sunday,    keeping   tippling-house    open 
on,   381 
School,  carrying  to,  436 
Tippling-house,  keeping  open  on  Sab- 
bath, 381 
Wholesale    druggists,   sale    of   alcohol 

by,  430 
Wood  alcohol,  sale  of,  431 

LIST  OF  WITNESSES. 

Accused  to  be  furnished  with,  8   (2), 

970 
Indorsement  on   warrants,  941 

LITERAL  COMPLIANCE. 

Code    not    literally    complied    with,    1 
(6);  4  (6)   C.  C. 

LITHOGRAPH. 

Obscene,  385 

LIVE  STOCK. 

Diseased   cattle,    driving,   577,    578 
Importation,  581 

Interfering    with    State    Veterina- 
rian, 583 
Quarantine  regulation,  582 
Driving  into  State  to  graze,  579,  580 
Highways,  leaving  gates  open,  permit- 
ting entry,  548;  2028  C.  C. 
Horse,  using,  without  owner's  consent, 

222 
Mule,  using,  without  owner's  consent* 

222 
Prison  commission  may  purchase,  1214 
Sabbath,  running  stock  trains  on,  414, 

415 
Skinning,  223 

Using  horse  or  mule,  without  owner's 
consent,   222 

LOANS. 

Bank  officer  or  agent  lending  to  an- 
other officer  or  agent  without  per- 
mission, 211 

Corporate  officer  or  agent  lending  to 
another  officer  or  agent  without  per- 
mission, 211 

General  Assembly,  member  of,  receiv- 
ing interest  on  public  funds,  198 

Public  funds,  receiving  interest  on,  198 

Usury,  taking    700;  3444  C.  C. 

Warehousemen,  of  goods  deposited, 
701 


LOAN  ASSOCIATIONS. 

Stock,   sale   to   non-residents,   625 
Soliciting  subscriptions,, 624 


LOBBYING. 

Constitutional  provision,  6386  C.  C. 
Contingent  compensation  of  attorneys 
or  agents,  325   (b) 
Punishment     for     contracting     to 
give  or  receive,  325  (e) 
Contracts  void,  4253  C.  C. 
Definition,  324 

Expenses,  reports  of,  to  be  filed,  325 
(c) 
Punishment  for  failure  to  file,  325 
(e) 
Halls  of  legislature,  agents  and  attor- 
neys excluded  from,  325  (d) 
Punishment    for    going     in     halls, 
325   (e) 
Punishment,   325,   325   (e);   6386   C.   C. 
Registration    of   attorneys    or    agents, 
325  (a) 
Punishment  for  failure  to  register, 
325  (e) 
Reports  of  expenses  to  be   filed,   325 
(c) 
Punishment  for  failure  to  file,  325 
(e) 

LOCAL  LAWS. 

Fine    and    forfeiture    fund,    repeal    of, 

1162 
Witnesses,  fees  of  non-residents,  1146 

LOCKS. 

Destroying  or  injuring,  760 
Picklocks,  183  (a),  183  (b),  680 

LOCOMOTIVES. 

Bells,  tolling,  520 

Engineers,  qualifications,  525;  2696  C 

Headlights,   526;  2697  C.   C. 
Movement   of,   interfering   with,   524 
Through    freight    trains,    changing   on 

Sunday,   414    (5) 
Whistles,  blowing,  519,  520;  2675  C.  C. 
Wrecking,  513,  514 

LODGES. 

Acting  for,  illegally,  629,  630;  2866  C. 

Emblems,  wearing,  258;  1993  C.  C. 
Names,    use   or   adoption   by  another 
258;  1993  C.  C. 


hotels,     etc.,     718      (a)- 


LODGING. 

Defrauding 
718  (c) 

LOG-BOOK. 

J      Vessel,  delivery  by  master,  497 
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LOITERING. 

MACHINE. 

Convict  camps,  around,  1234 

See  Automobiles. 
Making,  mending  or  possessing  for  use 

LORD'S  DAY. 

in  crime,  183  (a) 

See  Sunday. 

Punishment,   183   (b) 

LOTTERIES. 

MACHINE  OIL. 

Advertising,  401 

Inspection,   sale   without,   642 

Prima  facie  case  against  publisher, 

J.  ft  9 

MACHINERY. 

Carrying    on,    398 

Counterfeiting,  possession  for  purpose 

Futures,  dealing  in,  403;  4257,  4259  C. 

of,  243 

C. 

Forgery,   possession   for    purpose     of, 

Punishment,  397,  400,  401,  404 

243 

Tickets,    selling,    etc.,   397 

Mining,   erecting   or  using   machinery 

Trading-stamps,  issuing,  404 

for,  on  land  of  another  without  per- 

Wheels, turning,  399 

mission,  213 
Mowing,  regulations  as  to,  467;  973  C. 

LUMBER. 

C. 

Drifted,  disposing  of,  224 

Purchasing,   225 
Inspection,  646-649 

Possession  for  counterfeiting  or  for- 
gery purposes,  243 

Prison  commission  may  purchase, 
1214 

Measurement,  646-649 

Quarrying,  convict  camps,   1174 

LUNATICS. 

Sewing,  regulations  as  to,  468;   976  G. 
C. 

See  Insane  Persons. 

Counseling   crime   by,   37           # 

MAGAZINES. 

Criminal  responsibility,  33,  35 

Name  or  identity  of  victim  of  rape  or 

Definition,  2;  5  C.  C. 

assault   to   rape,    publication    of, 

Insane   and   non   compos   mentis 

syn- 

343   (a) 

onymous  with,  2;  5  C.  C. 

Punishment,  343  (b) 

Instigating  crime  by,  37 

Jailer's  report  as  to,  1162 

MAGISTRATES. 

Jurors,  challenge  for  cause,  999 

False  imprisonment  under  process    of, 

Marriage,    performing   ceremony 

pro- 

108 

hibited,  677 

Fees,  posting  fee  bill,  306 

Militia  duty,  exemption  from,  1371 

Justice    applied    to,    means    justice     of 

Non   compos   mentis   and   insane 

syn- 

peace,  2;  5  C.  C. 

onymous  with,  2;  5  C.  C. 

Malpractice,  295-300.  306 

Pensioner   becoming,    1502,    1503 

Mandate  of,  false  imprisonment  under, 

Trial  of,   prohibited,   978 

108 

Unsound  mind,  all  persons  of,  included 

Posting  fee  bill  required,  306 

in,  2;  5  C.  C. 

Process  of,  false  imprisonment   under, 

Witnesses,  competency  as,  1038 

108 
Removal  from  office  for  false  impris- 

LYING. 

onment,   108 

See  Cheats  and  Swindlers. 

Warrant    of,    false    imprisonment    un- 
der, 108 

LYNCHING. 

MAIL  TRAINS. 

Change   of   venue   because   of   danger 

Sabbath,  running  on,  414,  415 

of,  964 

Mob  violence,  362 

MAIMING. 

MACADAMIZED  ROADS. 

Arson  resulting  in,  134,  135 
Mayhem,   83-92 

Injuring  or  destroying,  544 

Threatening  to  maim,  119 
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MAINTENANCE. 
Child,  116 

Bastard,  refusal  of  putative  father 
as  to,  682 
Paupers,    failure    to    give    bond,  683; 

560  C.  C. 
Vagrancy,  449,  450,  1289 

MAJORITY. 

Joint  authority  executed  by,  1  (5);  4 
(5)  C.  C. 

MALFEASANCE. 

Officers:     See  Malpractice. 

MALICE. 

Express,  defined,  61 
Implied,  defined,  62 

MALICIOUS  MISCHIEF. 

Animals,  cruelty  to,  753-755 

Killing  or  maiming,  752 
Arms,  injuring,  780 
Armories,   injuring,   780 
Arsenals,  injuring,  780 
Barges,  firing  or  sinking,  762,  763 
Beacons,  destroying  or  removing,  744 
Boats,  firing  or  sinking,  761-763 
Books,  destroying,  742 
Bridges,  encamping  on,  751 

Fire,  building  on,  751 

Malicious  injury  to,  750 
Buoys,    destroying   or    removing,    744 
Burning  fences  or  crops,  745-747 
Burying-gronnds,  injuring,  770,  771 
Capitol    building    or    grounds,    defac- 
ing, 219-221 
Cattle,  killing  or  maiming,  752 
Cemeteries,  injuring.  770,  771 
Children,  cruelty  to,  758 

Factories,  laboring  in,  759  (a),  759 
(b);  3149  (a)-3149  (i)  C.  C. 

Putting    to    dangerous    vocations, 
756,  757 
Coast-survey  fixtures,  injuring,  769 
Crops,  burning,  745-747 
Cruelty  to  animals,  752-755 

To  children,  758 
Dams,  malicious  injury  to,  750 
Defacing  Capitol  building  or  grounds, 

219-221 
Disinterment  of  dead  body,  408 

By  coroner,  410 
Electrical  companies,  interfering  with 

property  of,  783 
Explosives,      destroying    or    injuring 
houses,  784-787 


MALICIOUS  MISCHIEF,  cont'd. 
Factories,  child  labor  in,  759  (a),  759 

(b);  3149   (a)-3149   (i)   C.  C. 
Fences,  burning,  745-747 

Highway  crossings,  injuring,  7G?; 

2045,  2047  C.  C. 
Taking  from,  for  fuel,  749 
Fine,  disposition  of,  754 
Fish,  poisoning,  774 
Fish-pond,  injuring,  771 
Fountain,  poisoning,  775 
Gates,     highway     crossings,    injuring, 

767;  2045,  2047  C.  C. 
Ginseng,  digging,  778 
Guide-boards,  destroying,  765 
Highways,  fences  at  crossings,   injur- 
ing, 767;  2045,  2047  C.  C. 
Obstructing,  766 
Hogs,  killing  or  maiming,  752 
Horses,  killing  or  maiming,  752 
Landmarks,     altering     or    removing 

743 
Lighters,  firing  or  sinking,  762,  763 
Marshes,  firing,  748 
Meadow    bank,    malicious    injury    to 

750 
Meters,  electric,  interfering  with,  783 
Mile-stones,  destroying,  765 
Mill-dam,  malicious  injury  to,  750 
Mining  works,  injuring,  773 
Monuments,   injuring,   770 
Navigation  fixtures,  injuring,  760 
Papers,  etc.,  destroying,  742 
Poisoning  fish,  774 

Water,  775 
Produce,  severing  from  land,  768 
Property    not     enumerated,     injuring, 

781 
Public  buildings,  injuring,  777 
Reservoir,  poisoning,  775 
Rice-dam,  malicious  injury  to,  750 
River  bank,  malicious  injury  to,  750 
Setting  fire,  defined,  763 
To  boat,  etc.,  762 
To  woods,  748 
Ships,  firing  or  sinking,  761-763 
Spring,   poisoning,   775 
Telegraph  wires  and  fixtures,  injuring, 

779 
Threatening  to  burn  property  of  an- 
other, 782 
Timber,  obstructing  passage  of,  776 
Tombstones,  injuring,  770 
Trees,  cutting  down,  764 
Turnpike  fixtures,  injuring,  760 
Uniforms,  injuring,  780 
Vessels,  firing  or  sinking,  761-763 
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MALICIOUS  MISCHIEF,  cont'd. 
Water,  poisoning,  775 
Well,   poisoning,   775 
Woods,  firing,  748 

MALICIOUS  PROSECUTION. 

Costs,       prosecutor's       liability,      1109 

(1,  2) 
False   imprisonment:     See    False    Im- 
prisonment. 

MALPRACTICE. 

Bank  examiners,  622;  2279  2310  C.   C. 
Barratry,  330-332 
Board  of  commissioners,  295,  2*J6 
Conviction,    disqualifying    to    vote    or 

hold  office,  665,  1077 
County  commissioners,  295,  290 

Judge,  295,  296 

Treasurer,  301;  528  C.  C. 
Definition,  295 
Dentists,  471 
False    imprisonment    under    color    of 

legal  process,  108 
Grand    jury,    prosecutor    may    go    be- 
fore, 296 
Indictment  and  proceedings,  296 

Not  to  act   pending,   300 
Judge,  295,  296 
Justices  of  the  peace,  295-300,  306 

False    imprisonment    under    color 
of  legal   process,   108 

Removal,  788 
Lawyers,  barratry,  330-332 
Ordinary,  295,   296 
Tax-collector,  301;  528  C.  C. 
Trial,  precedence,  299 
Vote,    conviction    as    disqualifying   to, 
665,  1077 

MALT  LIQUORS. 

Regulations  as  to  sale  and  use,  426- 
448 

MANAGERS. 

Elections,    municipal    officers    or  em- 
ployees acting  as,  913  (a)  C.  C. 
Primary  election,  corruption,  669 
Violation  of  duty,  067,  COS 

MANDAMUS. 

Chain-gang,  compelling  work  on 
streets  of  certain  municipalities, 
1221  (b) 

Public  records,  etc.,  exhibit  com- 
pelled, 841,  843 

Superior  court  judges  may  issue,  792 
(1) 


MANDATE. 

False  imprisonment  under,  108 

MANIFEST. 

Vessel,   delivery   by  master,   497 

MANSLAUGHTER. 

Coroner's  inquest,  costs  of,  1107 
Definition,  64 
Involuntary,   64,  67-69 
Punishment,  66,  68,  69,  114 
Recommendation    by    jury    to    mercy, 

1062 
Stabbing,  114 
Voluntary,  64-66. 

MANUAL  TRAINING. 
State   Reformatory   inmates,   1243 

MANUFACTORIES. 

Child  labor,  regulations,  759  (a),  759 
(b);  3149  (a)-3149  (i)  C.  C. 

Female   employees,   seats   for,    130 

Food,  sanitary  regulations,  453  (a); 
2119   (a)   C.  C. 

Taxation,  exemption  from,  by  county 
authority,    279 

MANUFACTURE. 

Liquors,  prohibited,  426 
Obscene  pictures,  etc.,  385 

MARGINS. 

Futures  on,  dealing  in,  403;  4257, 
4259  C.  C. 

MARINE  CORPS. 

Officers,  detail  to  duty  with  militia, 
1366 

MARITIME  LAWS. 

See  Boats  and  Crews. 

Apprentices,    desertion,    aiding    or    in- 
ducing, 694 
Harboring,  695 
Ballast,  discharge  in  harbor,  686 
Bills  of  lading,  exhibition  on  demand, 
685 
Grant  by  owner,  684 
Harbor,  discharge  of  ballast  in,  686 
Pilots,     acting     without    license,     687, 
688 
Obstructing,  687 
Signals  for,  688 
Seamen,  certificate  of  discharge,   691- 
693 
Desertion,     aiding     or     inducing, 
694 
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MARITIME  LAWS,  cont'd. 
Seamen,  cont'd. 

Failure  of  duty,  689 

Harboring,  695 

Hiring,    receiving,    shipping,    etc., 

692,  693 
Resisting  search  for,  690 
Signals   for  pilots,  flying,  688 

MARKET. 

Engrossing  prohibited,  707 
Forestalling  prohibited,  707 
Grand     jury     charge    on    engrossing, 

forestalling,  and  regrating,  850 
Regrating  prohibited,  707 

MARKS  OR  BRANDS. 

Animals,  altering,   162 
Counterfeiting,  708 

Trade-marks,   254,   255 
Misbranding    foods,    drugs,    etc.,    defi- 
nition, 451;  2101   C.  C. 

Grand  jury  to  act,  453 

Obstructing   inspector,    452 
Naval  stores,  652,  653 
Oils,  official  brand,  illegal  use  of,  637 

Vessels    wrongfully    used,    640 
Olemargarine,  559 
Seal,  mark  intended  as,  2;  5  C.  C. 
Signature     or     subscription    includes. 

2;  5  C.  C. 
Trade-marks,    counterfeiting,   254,   255 

Unlawful  use,  256 
Turpentine,  653-656 
Weight  of  cottonseed-hulls,  566 

Flour,     corn-meal,     etc.,     562-565: 
1867-1870  C.  C. 

MARRIAGE. 

Adultery,  372 

Bigamy,  367-370 

Ceremony,  performing  illegally,  677 

Fornication,  effect  on  prosecution,  372 

Incest,  371;  2932  C.  C. 

License,  seducer's  bond  on  procuring, 

fee  of  ordinary,  1142 
Polygamy,  367-370 
Seduction,  378-380 
Whites  and   colored  people,   678 

MARRIED  WOMEN. 

Coercion,   criminal  responsibility,  38 
Habeas  corpus  to  determine  right  to 

custody,  1307 
Pensions   to   widows:     See    Pensions 
Seduction  cases,  witnesses  in,  379 
Whipping,  104 


MARRIED  WOMEN,  cont'd. 
Witnesses,   competency,  1037   (4) 

Prosecution    for    abandonment    o* 
child,   116,   1037    (4) 
For  seduction,  379 
For  whipping,  104,  1037  (4) 

MARSHALS. 

Acting  as,  without  authority,  338 

Appointment,  337 

Carrying  deadly  weapons,  348 

Extortion,  307 

Jury  service,  exemption   from,   871 

Vagrants,  duty  to  give  information  as 

to,  449 
Weapons,  carrying,  348 

MARSHES. 

Firing,  maliciously,  74S 

Negligently  permitting  fire,  230 

Notice  to  be  given,  228 

Persons  who  may  set  fire,  227 

Punishment,  229 

Time  within  which  allowed,  227 
Live  stock   from  another  State  graz- 
ing in,  579 

MARSH  HENS. 

Game  birds,  deemed  to  be,  594  (a) 
License  to  hunt,  594  (c),  594  (h) 
Number  which  may  be  killed,  594  (e) 
Sale  prohibited,  594  (b),  594  (c) 
Transportation     prohibited,     594     (c), 
594  (i) 

MASCULINE  GENDER. 

Feminine  included  in,  1  (3) ;  4  (3)  C.  C. 
Neuter  included  in,  1  (3);  4  (3)  C.  C. 

MASONIC  SOCIETIES. 

Religious      worship,     disturbing,     412, 
413 
Sale,  etc.,  of  liquors  nca.-  place  of, 
413,  435 

MASTER  AND  SERVANT. 

Affidavit,  false,  of  building  contractor, 

as  to  payment  of  employees,  266 
Altering    certificate    or    letter    tc    em- 
ployee on    leaving  service,    235, 
236 
Receipt  for  railroad  employees  as- 
sociation dues,  234.  236 
Apprentices,   enticing,    121,    122,   G94 
Barbers,  unregistered,   employing.  476 

(a) 
Carriers,  suretyship  contracts,  630  (b) 
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MASTER  AND  SERVANT,  cont'd. 
Certificate    to    employee    on    leaving 
service,  altering,  235,  236 
Counterfeiting,  235,  236 
Forgery,  235,  236 
Child  labor,  regulations,  759   (a),   759 

(b);  3149  (a)-3149  (i)  C  C. 
Colored  servants,  accommodations  on 

cars,  535-549;  2724,  2725  C.  C. 
Conspiracy  to  interfere  with  employ- 
ees, 127,  128 
Cotton,  illegal  charge  by  servant  for 
weighing,  558 
Purchase  from  laborer,  554 
Counterfeiting  certificate  or  letter  to 
employee    on    leaving      service, 
*      235,  236 
Receipt     for     railroad    employees 
association  dues,  234,  236 
Criminal     negligence     of    employees, 

117 
Embezzlement  by  employees,  184,  186 
Employing  escaped  convict,  327 

Servant     of     another,     123,     124; 

3712-3715  C.  C. 
Unregistered  barbers,  476  (a) 
Enticing  apprentices,  121,  122,  694 

Servant,  125 
False  affidavit   of  building  contractor 

as  to  payment  of  employees,  266 
Female     employees,    providing     seats 

for,  130 
Forgery     of     certificate    or    letter    to 
employee    on     leaving     service, 
235,  236 
Receipt     for    railroad    employees 
association  dues,  234,  236 
Fraudulent   conversion,   in   store,  etc., 

191 
Interference    with    servant,    123,    124, 

126-129;   3712-3715   C.   C. 
Letter    to   employee   on   leaving   serv- 
ice, altering,  235,  236 
Counterfeiting,  235,  236 
Forgery,  235,  236 
Negligence,     criminal,    of    employees, 

117 
Penitentiary     employees,      permitting 

escape,  332 
Railroad  employees,  assigning  passen- 
gers to  cars,  535 
Criminal    negligence,   117 
Exemption  from  jury  service,  871 
Receipt   for   association    dues,   al- 
tering, 234,  236 
Counterfeiting,  234,  236 
Forgery.  234,  236 
Violation  of  orders  as  to  running 
freight  trains  on  Sabbath,  415 


MASTER  AND  SERVANT,  cont'd. 
Sabbath,  working  on,  415,  416,  420 
Sale  of  crop  under  lien  for  advances, 

721 
Seats  for  female  employees,  130 
State  employees,  bribing  to  influence 
officials,  272 
Exemption  from  jury  service.  871 
Reformatory,  1242 
Sanitarium,   exemption   from   jury 
service,   871 
Vagrancy,  449,  450,   1289 
Wages,    transfer    of    claim    to    defeat 
exemption,  131;  5299  C.  C. 

MASTER  OF  VESSEL. 

Answer  as  to  disease,  496,  499 
Bill  of  health,  delivery,  497 

MATRON. 

Children's  courts,  893 

MAYHEM. 

Castration,  84 

Punishment,  90 
Definition,  83-92 
Ear,  cutting  or  biting  off,  84,  89 

Slitting  or  biting,  84,  88 
Eyes,   putting  out,   84 

Punishment,  86,  87 
Felony,  83-85,  87,  90,  91 
Imprisonment,  85,  87,  90,  91 
Intent  as  element,  84-92 
Lip,  cutting  or  biting  off,  84,  89 

Slitting  or  biting,  84,  88 
Malice  as  element,  84-92 
Misdemeanor,  83,  84,  86,  88,  89,  92 
Nose,  cutting  or  biting  off,  84,  89 

Slitting  or  biting,  84,  88 
Penis,  injuring,  wounding  or  disfigur- 
ing, 91 
Penitentiary,  imprisonment,  85,  87,  90, 

91 
Private  parts,  castration,  90 

Injuring,    wounding    or     disfigur- 
ing, 90,  91 
Provocation,    absence    of,    as    element, 

84 
Punishment,   85-92 
Recommendation    by    jury    to    mercy, 

90,  1062 
Threatening  to  maim,  119 
Tongue,  cutting  out  or  disabling,  84 

Punishment,  85 
Willfulness   as   element,   84-92 
Wounding  in  less  degree,  91 

MAYOR. 

Commitment  of  offenders,  952 
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MAYOR,  confd. 
Election  for,  municipal  employees  or 
officers   acting  as   managers   of, 
913  (a)  C.  C. 
Punishment,  666  (a) 
Justices   of  the  peace,   same  jurisdic- 
tion, 790  (a) 
Riots,  etc.,  duties  and  powers,  1434 

MEADOW  BANK. 

Injuring,  maliciously,  750 

MEADOW  LARKS. 

Killing  or  possessing,  594  (m) 

MEAL. 

Corn,  inspection,  644 

Weight  regulations,  562-565;  1867- 
1870  C.  C. 
Cottonseed,  branding,  645   (a) 

Sale,  without  inspection,  etc,  643, 
645 

MEANING. 

Transposition  of  words  and  clauses  in 
sentence  without  meaning,  1   (9);  4 
(9)  C.  C. 
Words,  construction  of,  in  statutes,  1 
(1);  4  (1)  C.  C. 
Definition  of,  2;  5  C.  C. 

MEAT. 

Slaughter  houses,  sanitary  regulations, 
453  (b);  2119  (c)-2119  (h)  C.  C. 

MEDALS. 

Military,  1460,  1460  (a) 

MEDICAL  AID. 

Jailer  to  furnish  prisoners,  1156 

MEDICAL  COLLEGES. 

Alcohol,  sale  of,  to,  430 

Dead    bodies,    distribution.    409;    1755- 

1760  C.  C. 
Diplomas,   filing  another's  with   med- 
ical examiners,  462  (a) 
Illegally  granting,  463,  464 

Grand  jury  charge,  464,  850 
Narcotics,  sale  to,  459;  1651  C.  C. 

MEDICAL  DEPARTMENT. 

Militia,  organization,  etc.,   1364-1366 

MEDICINE. 

Abortion  produced  by,  81,  82 
Adulteration  of,  451-453;  2101  C.  C. 


MEDICINE,  cont'd. 
Alcohol,     prescription    for    medicinal 

purposes,  426 
Diploma  of  medical  college,  filing  an- 
other's    with     medical      examiners, 
462  (a) 
Grant  of,  regulated,  463 

Charge  to  grand  jury,  464,  850 
Drugs:     See  Druggists;  Drugs.      *- 
Labels,  454.  458  . 
Misbranding,  451-453;  2101  C.  C. 
Miscarriage  produced  by,  82 
Practicing  illegally,  462,  475 
Pregnant  woman,  administering  to,  to 
destroy  child,  81 
To  produce  abortion,  82 
Registration  of  practitioners,  462 
Tax,  special,  on  practitioners,  476 
Veterinary,    practicing    illegally,    475; 
2057-2064  C.  C. 

MELONS. 

Consignments  of,  failure  to  pay  pro- 
ceeds of  sale,  552 

MELON  TRAINS. 

Sabbath,  running  on,  414,  415 

MEMBER  OF  BODY. 

Defense    of,    furnishing    weapons    to 

minor  for,  350 
Mayhem,  83-92 
Threats  compelling  offense  to  protect, 

41 

MEMBERS  OF  LEGISLATURE. 

Arrest,  912 
Jury  service,  828 
Militia  duty,  1371 

MEMBERSHIP. 

Claim  of,  in  fraternal,  etc.,  organiza- 
tions, 258* 

MEMORANDUM. 

Witnesses,  aiding  memory  of.  1046 

MENACES. 

Assault  with  intent  to  rob,  element  of, 
99 

Criminal  responsibility  of  persons  act- 
ing under,  41 

Forcible  entry  and  detainer,  element 
of,    344,    345. 

Provocation  by,  as  defense  to  murder. 
65 

Robbery,  assault  with  intent  to  com- 
mit, element  of,  99 
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MENTAL  CAPACITY. 

See  Idiots;  Insane  Persons;  Luna- 
tics. 
Drunkenness,      as     affecting     criminal 

responsibility,  39 
Persons  considered  of  sound  mind,  33 

MERCURY. 

Biniodide  of,  labelling,  454 

Prescriptions  of  physicians,  456 
Punishment     for     violating     law, 

457 
Record  of  sale,  455 

MERCHANTS. 

Female  employees,  seats  for,  130 

MERCY,    RECOMMENDATION    OF, 
BY  JURY. 

Arson  resulting  in  death,  134,  135,  144, 

1062,  1063 
Assault  with  intent  to  rape,  1062 
Burning  railroad  bridges,  142,  1062 
Capital     cases,    other    than    homicide, 

1060 
Duel  resulting  in  death,  356 
Election  laws,  violation  of,  672 
Explosives    causing   death,    784-786 
False  swearing,  1062 
Felonies    punished    as    misdemeanors, 

1062 
Foeticide,  80,  1062 
Homicide,    63,    80,    134,    135,    144,    356, 

784-786,  1062,  1063 
Insurrection,  57,  1062 
Manslaughter,  1062 
Mayhem,  90,   1062 
Murder,  63,  80,   134,  135,  144,  356,  784- 

786.  1062,  1063 
Penitentiary    officials    profiting     from 

convicts'  work,   1196 
Perjury,   1062 

Railroads,  destroying,  etc.,  1062 
Rape,  94,  1062 

Assault   with   intent   to,   1062 
Seduction,  1062 
Shooting  at  trains,  512,  1062 
Sodomy,  1062 
Subornation  of  false  swearing,  1062 

Perjury,   1062 
Term  of  imprisonment,  1063 
Trains,  rocking,  512,  1062 

Shooting  at  of  in,  512,  1062 
Wrecking,   513,   1062 
Treason,   51,    1062 


MESSENGERS. 

Minors  employed  as,  759  (b);  31*9  (i) 
C.  C. 

MESSAGES. 

Military,  right  of  way,  1427  (a) 

METAL  KNUCKS. 

Carrying  concealed,  347 

METERS. 

Electric,  interfering  with,  783 

MEXICAN  BOLL-WEEVIL. 

Regulations,  483;  2134,  2135  C.  C. 

MIGRATORY  DUCKS. 

Hunting  and  sale  of,  594  (a) 

MILEAGE. 

Guards,  1134 
Sheriffs,  1134 
Witnesses,  1182-1184 

Producing     convict     as     witness, 
1182,   1183 

Non-residents,   1144-1147 

MILE-STONES. 

Destroying  or  removing,  765 

MILITARY  AFFAIRS. 

See   Public   Defense. 

MILITIA. 
See  Public  Defense. 

MILK. 

Dairies,  sanitary  regulations,  453   (b); 
2119  (c)-2119  (h)  C.  C. 

MILLS. 

Child   labor,   regulations,  759    (a),   759 
(b);   3149   (a)-3149   (i)    C.   C. 

MILL-DAMS. 

Injuring,  maliciously,  750 

MILLEDGVILLE. 

Liquors,    sale     of,    without    corporate 
limits,  437 

MILLERS. 

Jury  service,  exemption  from,  871 
Militia  duty,  exemption  from,   1371 

MILLINERY. 

Mounted    birds,    shipping    into    State, 
594   (m) 
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MINERAL  ACIDS. 

Labelling,  454 

Prescriptions   of  physicians,   456 

Punishment  for  violating  law,  457 

MINES  AND  MINING. 

Gold,    registration    of    purchase,    699; 

1981  C.  C. 
Injuring  mining  works,  773 
Land  of  another,  without  permission, 
212 
Machinery,  erecting  or  using,  213 
Phosphate    rock    on    State's    property 
without  license,  201 

MINISTERS  OF  THE  GOSPEL. 

Jury  service,  exemption  from,  871 
Liquor,  use  for  sacramental  purposes, 

441 
Marriage,   ceremony,   performing   ille- 
gally, 677 
Whites   and   colored   persons,   678 
Militia  duty,  exemption  from,  1371 

MINORS. 

See  Children's  Courts. 

Abandonment  of,  116 

Abortion,  81,  82 

Alcohol  for  use  by,  delivery  to  parent 
or  guardian,  429 

Bastards:     See  Bastardy. 

Billiards,  playing,  406 

Cigarettes,  furnishing,  491 

Concealment  of  death  of,  78,  79 

Counseling  crime  by,  37 

Criminal   responsibility,  33,  34 

Cruelty  to,  758 

Earnings    of   child,   living   on,   as    va- 
grancy, 449  (7) 

Factories,    laboring    in,    759    (a),    759 
(b);  3149  (a) -3149  (i)  C.  C. 

Foeticide,   80-82 

Furnishing  weapons  to,  350 

Gambling,  393 

Homicide  in  defense  of,  74 

Industrial     farms,     transfer     to,    from 
chain-gang,  1274 
Verdict  and  sentence,  1269 

Industrial  Home,  enticing  inmates  of, 

112,  897  , 

Harboring     absconding     children, 

113,  897 
Instigating  crime  by,  37 
Kidnapping,  110,  111 
Liquor,  furnishing  to,  444 
Miscarriage,  causing,   82 
Murder  of,  advising,  77 


MINORS,  cont'd. 

Mutual  protection  of  parents  and  chil- 
dren, 74 

Pool,  playing,  406 

Selling  weapons  to,  350 

Ten-pins,  playing,  406 

Unborn,   advising  killing,   77 
Foeticide,  80-82 

Vocations,  dangerous  or  improper,  put- 
ting to,  756,  757 

Voting,  664 

Weapons,  selling  or  furnishing  to,  350 

Witnesses,   competency   as,    1038 

Work,  refusal  of  child  to,  as  vagrancy, 
449   (8) 

MINUTES. 

Bank  charter  violated,  dissent  entered 

on,  203 
Public  officers,  forging,  falsifying,  etc., 

284 

MISAPPLICATION. 

County  money  by  treasurer,  187 

MISBRANDING. 

Foods,  drugs,  etc.,  definition,  451;  2101 
C.  C. 
Grand  jury  to  act,  453 
Obstructing  inspector,  452 
Punishment,  451 

MISCARRIAGE. 

Producing,  as  offense,  81,  82 

MISCEGENATION. 

Marriage  of  whites  and  colored  people, 
678 

MISDEMEANOR. 

Accident,  committed  by,  40 

Attempt  to  commit,  punishment,  1066 

City  courts,  jurisdiction,  790  (rr) 

Convicts:  See  Misdemeanor  Convicts. 

Costs,  1124  (a)-1124   (c) 

County    courts,    jurisdiction,    790    (b), 

790  (c) 
Death,  offense   not  punishable  by,  as 

constituting,   2 
Definition,   2,  31 
Drunkenness  as  excuse,  39 
Escape  of  one  convicted  of,  319 
Fear,  acting  under,  41 
Felony  reduced  to,  by  judge,  1062 
Idiots,  liability,  36 
Infants,  liability,  34 
Jury  to  try,  861 
Limitation  of  prosecution,  30 
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MISDEMEANOR,  cont'd. 
Lunatics,  liability,  35 
Married    woman,    acting    under    coer- 
cion, 38 
Menaces,  acting  under,  41 
Misfortune,  committed  by,  40 
Penitentiary  imprisonment,  offense  not 

punishable  by,  as  constituting,  2 
Probation  of  offenders,  1081  (a) 
Punishment,   1062,   1063,  1065 
Recommendation    by    jury    to    mercy, 

1062,  1063 
Threats,  acting  under,  38,  41 

MISDEMEANOR  CONVICTS. 

Abuse  of,  prohibited,  12 

Camps  in  another  county  for  quarry- 
ing, 1173 
Machinery  for,  1174 

Chain-gang,  1124  (a),  1166 

Colored    and    white  .  not    chained    to- 
gether, 679 

Compensation  for  delivery  of,  1171 

Costs,  1124  (a)-1124  (c) 

Counties,  combining   in  working  con- 
victs, 1168 
Hiring  out  by,  1172 

Demand  for  use  on  chain-gang,  1169, 
1170 

Disposed  of,  how,  1166 

Employment,  1167 

Escapes,  319,  320,  322 

Fees  for  delivery  of,  1171 

Fund  from  labor  of,  1124 

Good   behavior,    time    shortened    for, 
1179 

Guards,  providing,  1167 

Hiring  out,   1065,   1124,   1172,   1216 

Industrial  farm:  See  Industrial  Farms. 

Machinery  for  camps,  1174 

Municipal  farms:  See  Municipal  Farms. 

Overseers,   providing,   1167-1170 

Personal   injuries  to,  liability,   1178 

Public  works,  employment  on,  1167 

Quarrying,  chain-gang  camps  for,  1173 
Machinery  for,  1174 

Roads,  working  on,  1166 

Rules  for  government  of,  1177 

Safe-keeping,  1167 

Time     shortened    for   good     behavior, 
1179 

Whipping  by  unauthorized  person,  105 

Whipping-bosses,  1175-1178 

Witnesses,    expenses,    1182-1184 
Producing  as,  1180,  1181,  1184 

MISFORTUNE  OR  ACCIDENT. 

Adjournment    of    court    not    held    be- 
cause of,  794 


MISFORTUNE         OR     ACCIDENT, 

cont'd. 

Cotton  destroyed  by,  effect  as  to"  non- 
payment of  draft  on,  550 

Criminal  responsibility  as  affected 
by,  40 

Liquors,  use  in  case  of,  441 

Locomotives  or  trains,  interference 
with  movement  of,  to  prevent  acci- 
dent, 524 

MISNOMER 

Plea  of,  979 

MISREPRESENTATION. 

See  Cheats  and  Swindlers. 

MISTRIAL. 

Jeopardy  more  than  once  4n  case  of, 
11;  6364  C.  C. 

MOB  VIOLENCE. 

See  Public  Defense. 

Change  of  venue  because  of  danger  of, 

964 
Firearms,   posse   summoned   to    bring, 

365 
Peace  officers,  assisting,  364 

Duty  to  prevent,  362 

Failure  to  try  to  suppress,  363 
Posse,  firearms,  bringing,  365 

Summoning,  362 
Riot,  360 
Unlawful  assembly,  359 

MODELS. 

Obscene,  385 

MONEY. 

Counterfeiting,  237 

Deposit  in  State  depository,  officer  re- 
ceiving interest  for,  199 
Extortion  of,  119,  302-304,  307,  308 
Forgery,  237 

Gambling  for,  389-396,  405 
Interest  on,  197,  199,  700;  3444  C.  C 
Larceny  from  person,  172 
Robbery,  99,  148 
State's,  receiving  interest,  etc.,  on,  197 

Using,  195 

Withholding,  195  • 
Threatening  letters  to  extort,  119 
Unauthorized   issue   of   currency,    250, 
251 

MONOPOLIES. 

Engrossing,  707,  850 
Forestalling,  707,  850 
Regrating,  707,  850 
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MONTH. 

Calendar  month,  2;  5  C.  C. 
Definition,  2;  5  C.  C. 
Scholastic  month,  2;  5  C.  C. 

MONUMENTS. 

Burial    grounds,    injuring    maliciously, 
770 


Coast  survey,  injuring,  769 

MORALITY. 

Public/  offenses   against,  abusive  lan- 
guage, using,  387,  388 
Adultery,  372 
Bestiality,  375-377 
Bigamy,  367-370 
Cigarettes,    furnishing   to    minors, 

491 
Cock-fighting,  405 
Dance  halls,  conducting,  425 
Disorderly  houses,  keeping,  383 
Fornication,  372 
Gambling,  389-396 
Intoxicants,   violating  regulations, 

426-448 
Lewd  houses,  keeping,  382 
Lewdness,  381 
Liquors,  violating  regulations,  426- 

448 
Lotteries,  conducting,  397-404 
Obscenity,  385-388 
Opium  joints,  keeping,  384 
Polygamy,  367-370 
Religious  worship,  disturbing,  412, 

413,  422-424 
Seduction,  378-380 
Sodomy,  373,  374,  377 
Sunday,  fishing  on,  419 
Hunting  on,  417 
Indecent  bathing,  421 
Running  trains  on,  414.  415 
Shooting  on,  418 
Working  on,  416,  420 
Trading-stamps,  issuing,  404 
Vagrancy,  449,  450 
Vulgar  language,  using,  387,  388 

MORGUE. 

Dead  bodies,  duty  of  officers  as  to,  409: 
1756  C.  C. 

MORPHINE. 

Labelling,  458 

Prescription    of   physician,    459:    1651, 

1652  C.  C. 
Sale  of,  illegal,  459;  1651,  1652  C.  C. 
Wrapping  in   scarlet   paper    required, 

458 


MORTAL  WOUND. 

Jurisdiction   of  prosecution   for  homi- 
cide where  death  and  wound  in 
different  counties,  27 
Where  wound  given  on  soil  ceded 
to  United  States,  28 

MORTGAGES. 

Fraud  in  sale  or  removal  of  mortgaged 
property,  720 

MOTIONS. 

Arrest  of  judgment,  980 
Continuance,  986-992 
New  trial,  1090-1091 
Superior     court    judges,    authority    to 
hear,  792  (2) 

MOTIVE. 

Hearsay  evidence  to  ascertain,  1023 

MOTOR  VEHICLES. 

Age  of  drivers,  528  (c);  828  (i)  C.  C. 
Bells,  528  (c);  828  (f)  C.  C. 
Children   as   drivers,  528    (c);   828   (i) 

C.  C 
Horses,  precautions  when  meeting  or 

passing,  528  (c);  828  (g)  C.  C. 
Intoxication   of   drivers,    528    (c):   828 

(i)  C.  C. 
Lights,  528  (c);  828  (d)   C.  C. 
Municipal     regulations,     causing,    52S 

(c);  828  (1)  C.  C. 
Non-residents,    regulations    applicable 

to,  528  (c);  828  (m)   C.  C. 
Number   plates,   528   (c);   828   (c),  828 

(h)  C.  C. 
Personal  injuries,  causing,  528  (c):  828 

(J)  C.  C. 
Registration,  528  (c);  828  (b)  C.  C. 
Sales,   renumbering,   528    (c);   828    (h) 

C.  C. 
Signals,  528  (c);  828  (f),  828  (g)  C.  C. 
Speed,  528  (c);  828  (e)  C.  C. 

MOTORMEN. 

Police  powers  of,  926 

MOUNTAIN  TROUT. 
Fishing  regulations,  609 

MOUNTED  BIRDS. 

Shipping  into  State  for  millinery  pur- 
poses, 594  (m) 

MOWING  MACHINES. 

Regulations  as  to,  467;  973  C.  C. 
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MULES. 

Driving  into  State,  579,  580 

Horse  includes,  153 

Impounding    illegally,    584;    2032-2034 

C.  C. 
Sexes,  both,  included  in  horse,  153 
Using,  without  owner's  consent,  222 

MUNICIPAL   CORPORATIONS. 

Arson  in,  134 

Not  in,  135,  136,  138,  139 
Chain-gang,  working  on  streets,   1221 

(a)-1221  (c) 
Courts  of,  may  commit  offenders,  952 

Inquiry,  officers  holding,  931 
Employees  acting  as  managers  of  elec- 
tions, 913  (a)  C.  C. 
Punishment,  666  (a) 
Escape  from  imprisonment  for  viola- 
tion of  laws  of,  319,  320 
Jurors  when  municipality  a  party,  881, 

882 
Mayors,  jurisdiction  and   powers,   790 

(a) 

Misdemeanor     convicts:     See     Misde- 
meanor Convicts. 

Motor   vehicles,   regulations,   528    (c); 
828  (1)  C.  C. 

Officers   acting  as   managers   of  elec- 
tions, 913  (a)  C.  C. 
Punishment,  666  (a) 

Quarantine  of  vessels,  regulations,  495- 
501 

MUNICIPAL  COURTS. 

City  court:  See  City  Courts. 
Commitment  of  offenders,  952 
County  court:  See  County  Courts. 
Recorder:  See  Recorder. 

MUNICIPAL  ELECTIONS. 

Liquor,  giving  or  furnishing  on  day  of, 
445 
Prescriptions  by  physicians,  446 
Voting  illegally,  666 

MUNICIPAL  FARMS. 

Classification  of  prisoners,  1285 

Conditional  pardon,  1286 

Confirmed  offenders,  disposal  of,  1287 

Dress  of  prisoners,  1285 

Escapes   of  prisoners,   1288 

Establishment  authorized,  1279,  1280 

Juvenile  offenders,  1282 

Pardon,  conditional,  1286 

Parole,  1286 

Rules  and  regulations,  1281,  1283,  1284 

State  Reformatory  law  not  affect,  1259 

Vagrants,  1289 


MURDER. 

Advising  killing  of  unborn  child,  77 
Arson  resulting  in  death,  134,  135.  144 

1062,   1063 
Assault,    effect    of   interval    following 
on  degree  of  homicide,  65 
With  intent,  81,  97,  114 

Solicitor-general's  fee,  1126 
Bastard,  concealment,  79 
Child  by  mother,  presumption,  78 
Contemptuous     gestures,     provocation 

by,  63  % 

Cooling     time,     effect    on    degree    ol 

homicide,  65 
Coroner's  inquest,  1107,  1337-1351 
Death,     killing    in    committing    crime 

punishable  by,  67 
Definition,  59,  60 
Duel  resulting  in  death,  356 
Dying  declarations,  admissibility,  1026 
Evidence,  78,   1026 
Explosives  causing  death,  784-786 
Express  malice  defined,  61 
Felony,  killing  in  committing,  67 
Foeticide,  80-82 
Gestures,  provocation  by,  as  defense, 

65 
Implied  malice  defined,  62 
Imprisonment   in    penitentiary,  killing 
in  committing  crime  punishable  by, 
67 
Intention,   riotous,  killing  in   prosecu- 
tion of,  67 
Jury,  cooling  time  as  question  for,  65 
Limitation  of  prosecution,  30  (1) 
Malice,  as  element,  60-62 
Express,  60,  61 
Implied,  60,  62 
Menaces,  provocation  by,  "as  defense, 

65 
Mob  violence,  resulting  in  death.  362 
Penitentiary,     killing     in     committing 
crime    punishable    by    imprisonment 
in,  67 
Presumption,  78 
Provocation  as  defense,  65 
Punishment,  63,  80,  82,  114 

Killing  in  committing  crime  pun- 
ishable as  for  felony,  67 
Railroad,     obstructing,     resulting     in 
death,  523 
Wrecking  train,  resulting  in  death, 
513 
Recommendation  of  merely,  63,  80,  134, 

135,    144,   356,   784-786,    1062,    1063 
Revenge,  killing  in,  65,  71 
Riotous   intent,   killing   in   prosecution 
of,  67 
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MURDER,  cont'd. 
Stabbing,  114 
Threats  to,  119 

Provocation  by,  as  defense,  65 
Time,    cooling,    effect    on    degree    of 

homicide,  65 
Unborn  child,  80-82 

Advising  killing  of,  77 
Unlawful  act,  killing  in  commission  of, 

67 
Words,  provocation  by,  as  defense,  65 

MURRAIN. 

Cattle  having,  driving,  577-580 

MUSIC. 

Militia  organizations,  1452 
MUSTER. 

Interfering  with  officer  or  soldier  on 
duty  at,  352 

MUTILATION. 

Deed,  etc.,  larceny,  163 

Public  documents  by  officer,  287 

MUTINY. 

Definition,  334 
Instigating,  335 
Punishment,  334 
Witnesses  at  trial  for,  336 

MUTUAL  PROTECTION. 

Parents  and  children,  74 

NAMES. 

Associations,    use    of,    257,    258;    1993 

C.  C. 
Assumed,   executing  or  indorsing  in- 
struments, 247,  249 
Practicing  medicine  under,  462  (a) 
Voters,   registration,    660 
Benevolent   associations,   use   of,   258; 

1993  C.  C. 
Charitable    associations,    use   of,    258; 

1993  C.  C 
Clubs,  use  of,  258;  1993  C    C. 
Counterfeiting  trade-names,  254,  255 
False,   practicing  medicine  under.  462 

.(a) 
Fictitious,  executing  or  indorsing  in- 
strument, 247,  249 
Practicing  medicine  under,  462  (a) 
Voters,    registration,   660 
Forging  to   instruments,   231-23t,  238, 

239,   241-245 
Fraternities,  use  of,  258;  1993  C.  C. 
Humane    societies,    use    of,    258;    1993 
C.  C. 


NAMES,   cont'd. 

Militia  organizations,  1451 
Misnomer,  plea  of,  979 
Prisoners,  jailer's  report  as  to,  1162 
Rape,  publication  of  name  of  female, 
343  (a) 
Punishment,  343   (b) 
Reformatory    Prison    changed    to    In- 
dustrial Farm,  1260 
Societies,  use  of,   258;    1993   C.   C. 
Trade-names,    counterfeiting,    254,    255 

Unlawful  use,  256 
Use  of  names  of  fraternal,  etc.,  asso- 
ciations, 258;  1993  C.  C. 
Voters*,  list  of,  657-659;  82  C.  C. 
Registration,  657-662 

NAPHTHA. 

Adulteration,  642   (b);   1809   (c)   C   C. 
Flash    test    prerequisite    to    sale,    639; 

1809  C.   C. 
Inspection,  sale  without,  642 
Labelling    barrels,    etc..    642    (a),    642 

(c);  1809  (c),  1809  (e),  1809  (f)  C.  C. 

NARCOTICS. 

Habitual     users,     prescriptions,     459; 

1651,  1652  C.  C. 
Militia  duty,  exemption  of  users,  1371 
Opium:     See   Opium. 

Joints,  keeping,  384 
Prescription    of    physician,    459;    1651. 

1652  C.  C. 
Sale  of,  illegal,  459;  1651,  1652  C.  C. 
Grand  jury  charge,  850 

NATIONAL  GUARD. 

See  Public  Defense. 

NATIVE  GOLD. 

Purchase,    registration    of,    699;    1981 
C.  C. 

NAVAL  MILITIA. 

See  Public  Defense. 

NAVAL  STORES. 

Inspectors,  brand,  false,   653 
Brand,  interfering  with,  652 
Charges,  651 
Disinterested,  650 

NAVIGABLE  STREAMS. 

See    Boats    and  Crews;   Maritime 
Laws. 
Phosphate   rock   mined   from,   without 
license,  201. 
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NAVIGATION. 

See  Boats    and    Crews;    Maritime 
Laws. 
Fixtures,  injuring,  760 

NAVY. 

Officers,    detail   to    duty   with   militia. 
1366 

NECESSITY. 

Homicide,  justification  for,  72 
Works  of,  on  Sabbath,  416,  420 

NEGATIVE  AFFIRMATION. 

Burden  of  proof.  1020 

NEGLIGENCE. 

Criminal,  117 

Manslaughter,   64,   67 

Dentists,  471 

Element  of  crime,  31,  40 

Fire  permitted  to  get  into  woods,  230 

Inspector  of  lumber,  648 

Involuntary    manslaughter,     negligent 
homicide  as,  64,  67 

Railroads,  criminal  negligence  of  em- 
ployees, 117 

Woods,  permitting  fire  to  get  into,  230 

NEGROES. 

Carriers  to  furnish  equal  accommoda- 
tions, 533,  534 
Separation   of   races,   534-537 
Exceptions,  540 
Sleeping  cars,   538,   540;   2724, 
2725   C.   C. 
Convicts  to  be  kept  separate,  679,  1201, 

1203.   1249,   1265 
Marriage  to  whites  prohibited,  678 
Person  includes,  2 

Railroads,  equal  accommodations,  533, 
534 
Separate  cars,  534-537 

Assignment  of  passengers  to, 

535,  536 
Nurses   excepted,   540 
Sleeping-car  accommodations,  538; 
2724,    2725    C.    C. 
Nurses  excepted,   540 

NESTS. 

Birds,  destruction,  594  (c),  594  (m) 
NETS. 

Fish,  catching,  601,  603,  605,  606,  609, 

612,  614 
Game,  capturing,  594  (g) 
Terrapin,  catching,  595,  597,  593 


NET  PROFITS. 

Bank    dividends    allowed    from,   only, 
208 

NEUTER   GENDER. 

Masculine  includes,  1  (3);  4  (3)  C.  C 

NEW  TRIAL. 

Acquittal,  effect,  1082 

Brief  of  evidence,  contents,  1094 

Objections     raised     before     trial 
judge,  1090  (a) 
Charge  of  court,  erroneous,  1087 

Request  refused,  1087 
Children's   courts,  889 
City  courts,  790  (ddd) 
Discretion  of  court,  1085,   1089 
Equity,  verdict  contrary   to  principles 

of,  1084 
Evidence,  brief  of,  contents,  1094 
Illegal     admission     or    exclusion, 

1086 
Newly-discovered,   1088 
Verdict   contrary   to,    1084,   1085 
Extraordinary  cases,   1090,   1091 
Jeopardy  more  than  once   in  case  of, 

11;  6364  C.  C. 
Justice,  verdict  contrary  to  principles 

of,   1084 
Motion  for,  1090-1094 
Newly-discovered  evidence,  1088 
Notice,  1091 

Objections,  absence  of  proof  of  vennc, 
1101  (a) 
Raising  before  trial  judge,  1090  (a) 
Power  to  grant  on  acquittal,  10d2 

On    conviction,    1083 
Rule    nisi,    operation    as    supersedeas. 
1093 
Service,  1092 
State  not  entitled  to,  10?2 
Supersedeas,    rule    nisi    operating  as, 

1093 
Time  for  application,  1090,  1091 
Vacation,  motion  in,  1090,   1091 

NEWLY  DISCOVERED  EVIDENCE, 

New  trial  for,  1088    . 
Third  bill  by  grand  jury  in  case  of, 
955 

NEWSPAPERS. 

Advertisement    for    bids     for    county 
work,  failure,  283;  387,  388  C.  C. 
Gift  enterprise.  401,  402 
Lottery,  401,  402 
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NEWSPAPERS,  cont'd. 

Libel,    publisher      competent   witness. 
341 
Refusing  to  give  name  of  author, 
indictable   as   author,   341 
Punished  for  contempt,  341 
Name  or  identity  of  victim  of  rape  or 
assault    to    rape,  publication  of, 
343  (a) 
Punishment,  343  (b) 
Notice  of  quarantine,  495 
Obscene  pictures  in,  385 
Pictorial,  obscene  matter,  385 

NIGHT-TIME. 

Arson,  143 

Cotton  bought  after  sunset,   555 
Game,  hunting  or  killing,  594  (g) 
Possession    of    tools    used    in   crime. 
183  (a) 
Punishment,   183   (b) 

NINE-PINS. 

Gambling  with,  392-395 
Minors  rolling,  without  parent's  con- 
sent, 406 

NIPPERS. 

Making,    mending    or    possessing  for 
use  in  crime,  183  (a) 
Punishment,  183  (b) 

NITROGLYCERINE. 

Houses,   destroying   or  injuring,   784- 

787 
Possession  of,  for  use  in  crime,  183  (a) 
Punishment.  183  (b) 

MNO  BILL." 

Bar  by  two  returns  of,  955 
NOISE. 

Disturbing  proceedings  of  military,  353 
NOLLE  PROSEQUI. 

Clerk  of  court,  fees  for  entering,  1133 
Limitations     of     prosecutions,    effect. 
30  (4) 

Solicitor-general  may  enter,   801,  982 
Fees  for  entering,  1126,  1127 

NON  COMPOS  MENTIS. 
See  Insane  Persons. 
Definition,  2;  5  C.  C. 
Insane  and  lunatic  synonymous  with 

2;  5  C.  C. 
Lunatic  and  insane  synonymous  with 
2;  5  C.  C. 

6  Oa  Code— 65 


NON-RESIDENTS. 

Fishing  rights,  610 

Motor  vehicle  regulations  applicable 
to,  528  (c);  828  (m)  C.  C. 

Transfer  of  claim  to,  to  defeat  ex- 
emption of  wages,  131;  5299  C.  C. 

NOSE. 

Mayhem,  84,  88,  89 

NOTARY  PUBLIC.    • 

Dockets,   contents,  297 

Laying  before  grand  jury,  297 

Separate,  to  be  kept,  297 
Fine  and  forfeiture  fund,  payment  oi 

costs,  1120 
Indictment,  not  to  act  pending,  300 
Justices   of  the   peace,   ex   officio,   de- 
livery of  Code  to  successor,  298 

Dockets,  297,  298 

Posting  fee  bill  required,  306 
Report  to  grand  jury,  298 

Failure  to  make,  299 

"NOT  GUILTY." 

Plea  of,  971,  972,  975 

Corporation   defendant,  963 
Non-appearance     of    corporation, 
963 

Verdict,  form  of,  1059 

NOTES. 

Altering,  231  (7),  244 

Bank-notes,  240 
Bank-notes,  altering,  240 
Counterfeit,  238,  242,  243 
Destroying   maliciously,   742 
Unauthorized  issue  of,  250,  251 
Circulating,     countersigning     for     ex- 
cessive amount,  309;  2319  C.  C. 
Consideration,  expressing,  635   (a) 
Conversion   of,  or  of  proceeds,   when 
entrusted  for  collection,   193 
When  entrusted  to  be  applied  for 
benefit   of   owner,    192. 
Copyright  notes,  635;  4293  C.  C. 
Counterfeiting,  231  (7),  244 

Bank-notes,  238,  242,  243 
Fictitious   name,   use   in   executing  or 

indorsing,  247 
Forgery,  231  (7),  244 
Larceny  of,  164 
Patent  notes.  635;  4203  C.  C. 
Proprietary     right     notes,     635;     4293 

C.  C. 
Unauthorized   issue   of   currency,   250, 
251 
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NOTICE. 

Drunkard,  fact  that  person  is,  443 
Firing  woods,  person  must  give.  228. 
Fishing    in    waters    of    posted    lands, 

218;  1958  C.  C. 
Habeas    corpus    proceedings,    hearing, 

1314 
Hunting   on   posted   lands,   218;    195S- 

1962  C.  C. 
Indictment  against   corporation,  963 
Insolvent  bank,  purchaser  from,  with- 
out, 206 
Intruder    removing    from    land    after, 

not  trespasser,  216  (4) 
New  trial,  application  for,  1091 
Oleomargarine,   sale   without,   559 

Use  of,  by  hotels,  etc.,  560 
Posted  lands,  hunting  and  fishing,  218; 

1958-1962    C.    C. 
Purchaser     without,     from     insolvent 

bank,  206 
Public   work,  failure  to  j?ive,  283;  388 

C.  C. 
Quarantine  regulations,  495 
Smallpox,  493 
Woods,  person  firing  must  give,  228 

NUGGETS. 

Gold,  registration  of  purchase,  699; 
1981  C.  C. 

NUISANCES. 

Blind  tiger,  internal  revenue  special 
tax  receipt  prima  facie  evidence  in 
suit  to  abate,  448  (a) 

Erection  as  indictable,  681 

NUMBER. 

Days,  how  computed,  1  (8);  4  (8)  C. 
C. 

Game  birds  or  animals  which  may  be 
killed,  594  (a),  594  (e) 

Joint  authority  to,  executed  by  major- 
fry,  1  (5);  4  (5^  C.  C. 

Jurors  on  grand  jury,  812 
Petit  jury,  854 

Lotteries,  selling,  397 

Wheels,  drawing  from,  399,  400       j 

Plural  includes  singular,  1  (4);  4  (4) 
C.  C. 

Singular  includes  plural,  1  (4);  4  (4) 
C.  C. 

NUMBER  PLATES. 

Motor  vehicles,  528  (c);  ?2S  (c),  828 
(h)  C.  C. 

NUMERALS. 
Writing  includes,  2;  5  C.  C. 


NURSERYMEN. 

Inspection    of    trees    before    shipping, 
479,  480;  2128,  2130  C.  C. 

NURSES. 

County  jair  Hospital,  1158  (a) 

NURSING. 

Practicing  illegally,  474;   1708  C.    C 

NUX  VOMICA. 

Labelling,  454 

Prescriptions  of  physicians,  456 

Punishment  for  violating  law,  457 

OATH. 

Affirmation  included  in,  2;  5  C.  C. 
Answer  of  master  of  vessel  as  to  dis- 
ease, 496 
Bailiffs,  grand  jury,  832 

Petit  jury,  883 
Children  not  understanding  nature  of, 

as  witnesses,  1038 
Clerk  of  superior  court,  violation,  269 
Definition,  2;  5  C.  C. 
False  swearing,  261,  262,  266-269 

Subornation.   263,   264 
Filing,  failure  of  officer,  273,  274,  276 
Georgia    Training    School    for     Girls, 

managers,  1259  (d) 
Grand  jury,  829 

Bailiffs,  832 

Commissioners,  815 
Clerk,  817 

Witnesses  before,  835.  838 
Habeas  corpus,  return  to  writ,   1300 
Industrial  farm  superintendent,   1267 
Jailers,  1150.  1160 
Jury 

Commissioners,   815 

Clerk  of  board,  817 
Violation.  269 

Coroner's  inquest,   1343 

Petit.   853,   860,   1003,   1005 
Militia  omcers,  1390 

Administration  by,  1454 
Officer,  failure  to  take  or  file,  273.  274* 

276 
Perjury,  259,  260,  265 

Subornation,  263,  264 
Petit  jurors,  853,  860,  1003,  10O5 
Prison  commission,  1187 

Physician,  1197 

Wardens,  1197 
Prisoner's  statement,  1036 
Solicitors-general,    administration,    798 

(3) 
Special  jurors,  853 
Statement  of  prisoner/  1036 
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OATH,  cont'd. 
Stenographic  reporter,  superior  court. 

810 
Subornation  of  perjury  or  false  swear- 
ing, 263,  264 
Superior   court,   clerk,  violation,   269 
Judges  may  administer,  792   (3) 
Tax-collector,    acting     before    giving, 

276 
Taxpayer,   failure   of    tax-receiver     to 

administer,  278;  1082  C.  C. 
Voter,  primary  election,  670 

Registration,  660,  661;  47  C.  C. 
Wardens,  1197 
Weigher  of  produce,  failure  to  take  or 

file,  274 
Witnesses,  1006 

Coroner's  inquest,  1345,  1346 
Grand  jury,  835,  838 

OBSCENE  EXHIBITIONS. 

Children  disposed  of  for.  756,  757 

OBSCENE  LANGUAGE. 

Using,  387 

Disturbing  religious  worship,  412 
Intoxicated  person,  442 
Jurisdiction  of  offense,  388 
Passenger,  ejection  by  conductor, 
925,  927 
Ejection    by    steamboat    cap- 
tain, 930 

OBSCENE  PICTURES  AND  PRINTS. 

Prohibition  of,  386 
Use  of,  385 

OBSTRUCTING    BOARD    OF    CON- 
TROL. 

Misdemeanor,  482;   2126,  2138  C.   C. 

OBSTRUCTING  DRAINAGE.  j 

Misdemeanor,  490,  490  (a);  438  C.  C. 

OBSTRUCTING      HIGHWAYS      OR 
ROADS. 

Highways,  766,  767 
Read,  543 

Registered,  547 

OBSTRUCTING   INSPECTOR. 

Foods,  drugs,  etc.,  452 
Live-stock,  583 
Naval  stores,  652 

OBSTRUCTING  JUSTICE. 
Embracery,   333 

Sentence  of  children's  court,  obstruct- 
ing, 897 


OBSTRUCTING  LEGAL  PROCESS. 

Definition  and  punishment,  311,  312 
Escapes,  317-323 
Grand  jury  charge,  850 
Rescue.  313-316* 

OBSTRUCTING  PASSAGE  OF  TIM- 
BER. 

Definition  and  punishment,  776 
OBSTRUCTING  PILOTS. 

Misdemeanor,  687 
OCCUPANT. 

Burning  of  house  by,  145 
OCCUPATIONS. 

Barbers,  regulation,  476  (a);  1754  (a)- 
1754   (n)   C.  C. 

Children    put    to    dangerous    or    im- 
proper occupations,  756,  757 

Female  employees,  seats  for,  130 

Interfering  with,  126-129 

Tax,  failure  to  pay,  466,  469;  957,  978 
C.  C. 

Vagrancy,  449,  450,  1289 

OCCUPIED  DWELLING-HOUSE. 

Burning  of,  on   farm,  135 
OFFICE. 
Disqualification  to  hold  by  conviction 
of  bribery,  1077 
Embezzlement     of     public     funds, 

1077 
Extortion,  304 
Larceny.  1077 
Malfeasance  in  office,  1077 
Moral  turpitude,  crimes  involving, 

1077 
Receiving  interest  or  profits  from 
use  or  loan  of  public  funds,  198 
Treason,  1077 

Votes,  buying  or  selling,  665 
Farming  out,  285 
Sale  of,  285 

OFFICERS. 

Bank,  embezzlement,   186 

Gambling,  394 

Insolvent,  president  making  or 
consenting  to  conveyance,  etc.. 
by,  206 

Lending  to  another  officer  with- 
out permission,  211 

Purchasing  its  papers  at  discount, 
207 

Using  or  borrowing  its  money  or 
property,  210,  211 

Violating  charter,  202 
Presumption,  203 
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OFFICERS,  cont'd. 
Corporation,     embezzlement    by    offi- 
cers, 186 
Failure  to  provide  seats  for  female 

employees,  130 
Lending   to   another   officer  with- 
out permission,  211 
Using    or    borrowing     money    or 
property,  210,  211 
Defined.  1377 
Embezzlement   by  officer  of  bank  or 

other  corporation,  186 

Fraternal  beneficiary  order  prohibited 

from  doing  business,  629;  2866  C.  C. 

Insolvent     bank,  president  making  or 

consenting  to  conveyances,  etc.,  by, 

206 

Investment  companies  doing  business 

without  license,  628;  2899  C.  C. 
Joint  authority  executed  by  majority, 

1   (5);  4  (5)  C.  C. 
Militia:  See  Public  Defense. 
Public:    See  Public  Officers. 

OFFICIAL  BOND. 

Approval,  acting  before,  275,  276 
Filing,  acting  before,  275,   276 

OFFICIAL  OATH. 

See  Oath. 

OFFICIAL  SEALS. 

Counterfeiting,  246 
Forgery,  246 
Mark  as,  2;  5  C.  C. 
Scrawl  as,  2;  5  C.  C. 
Using  forged  seal,  246 

OILS. 

Branded  vessels,  illegal  use  of,  640 
Clerk  of  inspector,  violation  of  duties, 

641 
Deputy  of  inspector,  violation  of  du- 
ties, 641 
Explosives,  adulteration,  642  (b);  1809 
(c)   C.  C. 
Labelling    barrels,    etc.,    642    (a), 
642  (c);  1809  (c),  1809  (e),  1809 
(f)    C.  C. 
Use  on  passenger  cars,  516 
Inspector,  brand,  illegal  use  of,  637 
Duplicate   of  request  for,  638 
Violation  of  duties,  641 
Sale,   639,  642 


OLEOMARGARINE. 

Notice  to  guests,  560 
Sale  without  notice,  559 

ONUS  OF  PROOF. 
See   Burden  of  Proof. 

OPIATES. 

See  Narcotics. 
Intoxication  caused  by,  as  offense,  442 

OPINIONS. 
Experts,  1042,  1048 
Judge,    expressed    in    charge    to    jury, 

1058 
Public  officer,  influencing,  271 
Witnesses,  1047 
Experts,   1048 

General  bad   character,   1053 
Handwriting,  1042 

OPIUM. 

See  Narcotics. 

Labelling,  454 

Prescriptions   of  physicians,   456,    459; 

1651,   1652,   C.   C. 
Punishment    for    violating    law,     457, 

459 
Record  of  sale,  455 

OPIUM  JOINTS. 

Maintaining,  384 

OPPRESSION. 

Board  of  commissioners,  295,  296 

County  judge,  295,  296 

False   imprisonment,    element    of,    108 

Judge,  295,  296 

Justices  of  the  peace,  295,  296 

Ordinary,  295,  296 

Prisoners  by  jailers,  286 

OPPROBRIOUS  WORDS. 

Provocation  by,  as  defense  to   assault 
or  assault  and  battery,  103 
As  defense  to  murder,  65 
Using,    for    not    accepting    duel    chal- 
lenge, 358 
Tending  to  cause  breach  of  peace, 
387,  388 

OPTIONAL  LAWS. 

Grand  jury,  recommendation  by,  of 
law  as  to  floating  sawdust  into 
streams,  230   (c) 

ORCHARD. 

Trespass  on,  217 
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ORCHARD  PRODUCTS. 

Consignment,  buyer   giving  worthless 

check,   553 
Failure  to   pay  proceeds   of  sale, 

552 
Sunday,  running  fruit  trains,  414,  415 

ORDERS. 

Altering,  231  (2,  4,  5,  7) 
Counterfeiting,  231  (2,  4,  5,  7) 
County,  purchase  by  county  officers  at 

discount,  280,  281 
Drawing     without     funds,     718     (b), 

718   (d) 
Forging,  231   (2,  4,  5,  7) 
Governor,   as   to   contagious   diseases, 

492 
Liquors,  taking,  434 
Obstructing  service,   311,   312 
Purchase    by    county    officers    at    dis- 
count, 281 
Unauthorized    issue   of   currency,   250, 

251 
Worthless,  giving  for  farm  products, 
553 

ORDER  OF  ARGUMENT. 

Counsel,  1055 

ORDINARIES. 

Advertising,    demanding    illegal    rate. 

307 
Books,  records,  etc.,  inspection,  841 
Consent  to  excavate,  etc.,  public  road, 

544,  545 
Contracts,    illegally  letting  for  public 

work,  283;  387-389  C.  C. 
Discharge  of  insolvents  from  jail,  1108 
Extortion,  302,  303,  307 
Fees,  1142 

Recording    prescription    for    alco- 
hol, 427 
Grand  jury,  charge  on  neglect  of  du- 
ties, 850 
Incompetency  as  juror,  811 
Industrial  Farm,  raising  funds  for,  1277 
Jurisdiction   to    remove   county   treas- 
urer, purchasing  orders  or  claims  at 
discount,  280 
Letting    contracts    illegally,    283;    387- 

389   C.   C. 
License    to    carry    pistols,    grant,    348 

(a)-348   (c) 
Malpractice,   definition,   295 
Indictment.  296 
Punishment,  295 
Militia  duty,   exemption   from,   1371 


ORDINARIES,  cont'd. 
Pensions,  duties,  etc.,  as  to:    See  Pen- 
sions. 
Public  buildings,  neglect  of  duty  as  to, 
845 

ORDNANCE  DEPARTMENT. 

Militia,  organization,  etc.,  1363-1366 

ORIGINAL  EVIDENCE. 

Copy,  admissibility  dependent  on  ex- 
istence of  original,   1022 
Hearsay,  1023 

OSTEOPATHY. 

Practicing  fraudulently,  470;  1737-1741 
C.  C. 

OUTHOUSE. 

Burglary,  outhouses  as  parts  of  dwell- 
ing, 146 
Burning  of,  as  crime,  132-145 

By  person  in  possession,  145 

Not  in   city,   138 
Setting  fire  to,  not  in  city,  139 

OVERCHARGES. 

Advertising,   307 
Extortion,  302,  303 
Public  officers,  302-307 
Railroad  officials,  730 

OVERSEERS. 

Road,    failure  of    duty,  541,  542;    705- 
711  C.  C. 

OWLS. 

Killing  or  possessing,  594    (ra) 

OWNERS  OF  PROPERTY. 

Arson,  ownership  of  property  burned, 

134 
Burning  of  house  or  outhouse  by  ten- 
ant of,  145 
Dead  animals,  burial,  485,  487 
Decaying  matter,  burial,  480,  487 
Hindering    working    of    property,    129 
Homicide     in     defense     of     property, 
70-72 

OXALIC  ACID. 

Labelling,  454 

Prescriptions  of  physicians,  456 

Punishment  for  violating  law,  457 

OXEN. 

Diseased,    driving    or    importing,    577, 

578,  581 
Driving  into  State,  579,  580 
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OYSTERS. 

Beds,  non-residents  procuring,  620 
Private,     taking     from,     615,     617, 
619 
Closed  season,  615 
Marks,  removing  or  defacing,  617 
Night-time,  taking  in,  621 
Non-resident  taking  to  sell,  610,  620 
Private    beds,    taking    from,    615,    617, 

619 
Replanting,   615,   616,  619 
Rough  taking,  616 
Sabbath,    carriage    on    trains    on,    414, 

415 
Time  for  taking,  615 
Tongs,  to  be  taken  with,  618,  619 

PACKING  HOUSES. 

Food,    sanitary    regulations,    453    (a); 
2119    (a)    C.    C. 

PAMPHLETS. 

Insurrectionary,   circulating,   58 
Obscene,  385 

PANELS. 

Jurors,   857,   858,   863 

PAPERS. 

Cigarette,  furnishing  to  minors,  491 
Counterfeiting,  possession  for  purpose 

of,  243 
Destruction    of,    connected   with    elec- 
tions, 165 
Relating  to  property,  163 
Detaining  from  successor  in  office,  287 
Forgery,    possession   for   purpose    of, 

243 
Impression  on,  as  constituting  seal,  2; 

5  C.   C. 
Insurrectionary,   circulating,    58 
Larceny  of,    connected  with  elections, 
165 
Discharging   payment,   164 
Relating  to  property,  163 
Securing  payment,  164 
Obscene,  385 
Official,    detaining    from    successor    in 

office,  287 
Possession    for   counterfeiting   or   for- 
gery purposes,  243 
Public,    detaining    from    successor    in 

office,  287 
Seal   as   including   impressions   on,   2; 
*  C.  C. 

PAR  VALUE. 

Purchase  of    county  orders  or  claims 
at  less  than,  280 


PARADES. 

Arms,    benevolent,    etc.,    associations, 
carrying,  1447 
Students  may  carry,   when,    1447 
Military,   disturbance   at,   351-353 

PARDON. 

Disqualification  to  vote  or  hold  office, 

effect,  665,  1077 
Governor's  power  and  duty,  1078 
Municipal  farm  prisoners,  1236 
Principal,  effect  as  to  accessory,  49 
State   Reformatory  inmates,    1248 
Vote,  disqualification  to,  by  reason  of 

conviction  of  crime,  effect,  665,  1077 

PAREGORIC. 

Labelling,  454 

Prescriptions   of   physicians,   456 
Punishment  for  violating  law,  457 
Record  of  sale,  455 

PARENT  AND  CHILD. 

Abandonment  of  child,  116 

Vagrancy,   449    (6) 
Abortion,  81,  82 

Advising  killing  of  unborn  child,  77 
Alcohol  for  use  by  child,  delivery   to 

parent,  429 
Bastards:     See   Bastardy. 
Child   labor,   regulations,   759    (a),    759 

(b);  3149  (a) -3149  (i)  C.  C. 
Concealment  of  death  of  child,   78,   79 
Desertion   of  child,   116 

Vagrancy,  449   (6) 
Drugs,   administering,   to    destroy    un- 
born child,   81 
To  produce  abortion,  82 
Earnings    of   child,   living   on,    as    va- 
grancy, 449   (7) 
Foeticide,  80-82 

Habeas  corpus,  custody  of  child,   1307 
Industrial    farms,    transfer    of    infants 
to,    from    chain-gang,    1274 
Verdict  and   sentence,   1269 
Industrial  Home,  enticing  inmates   of, 
112 
Harboring     absconding     children, 
113 
Kidnapping,  110,  111 
Legitimacy:      See    Bastardy. 
Liquor,    consent    to    furnish    to    child, 

444 
Medicine,     administering,    to     destroy 
unborn  child,  81 
To  produce  abortion,  82 
Miscarriage,  81,   82 
Mutual  protection,  74 
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PARENT  AND  CHILD,  cont'd. 
Playing  billiards,  etc.,  without  parent's 

consent,  406 
Pregnancy  of  convict,  sentence,  1070. 

1071 
Unborn  child,  advising  killing  of,  77 

Foeticide.  80-82 
Vagrancy,     desertion     of     child     as, 
449  (6) 
Living   on    earnings    of    child    as, 

449  (7) 
Refusal     of     child     to     work     as, 
449   (8) 

PARRS. 

Drunkenness  at.  442 

PAROL  CONTRACT. 

Interference  with  relation  created  by, 
123-125;  3712-3715  C.  C. 

PAROLE. 

Convicts,    1223-1227 
Georgia  Training  School  for  Girls,  in- 
mates,  1259   (i),   1259   (j) 
Municipal   farm   prisoners,    1286 
State  Reformatory  inmates,  1245,  1247 

PARTIES. 

Accessories,  44 

After  the  fact,  defined,  47 

Harboring  guilty  persons,  326 
Punishment,  48 
Receiving  stolen  goods,  168 
Before  the  fact,  advising  killing  of 
unborn  child,  77 
Defined,  45 
Punishment,  46 
Time  of  trial,  49 
Appearing  before  grand  jury   in  mal- 
practice proceedings,  296 
Discontinuing  suit  for  penalty,  329 
Joint   defendants,   continuance,   993 

Trial,  995 
Principals,  duelling,  liability,  354-556 
First  degree,  defined,  42 
Instigators      or      counsellors      of 

crime,  37    . 
Person     causing    commission     of 
crime  by  threats,  41 
Drunkenness  of  perpetrator  of 
crime,  39 
Receiving    stolen    goods,    punish- 
ment, 169 
Second   degree,   defined,   42 
Punishment,  43 


PARTNERSHIP. 

Advertisements,     counterfeiting,     254, 
255 
Unlawful  use  of,  256 
Bill     on.     forging,     counterfeiting     or 

altering,  244 
Checks  on,   forging,   counterfeiting  or 

altering,  244 
Drafts    on,    forging,    counterfeiting   or 

altering,  244 
False    pretenses    in    obtaining    goods, 

etc.,   from,  249 
Investment   company   business,   trans- 
acting    without     license,     628;     2899 
C.  C. 
Labels,  counterfeiting,  254,  255 

Unlawful  use  of,  256 
Limited,  fraud  by  partner,  727 
Name,  unauthorized  use  of,  256,  257 
Note  of.  forging,  counterfeiting  or  al- 
tering, 244 
Seal,  unauthorized  use  of,  257 
Trade-marks  or  trade-names,  counter- 
feiting. 254,  255 
Unlawful  use  of,  256 

PARTRIDGES. 

Closed  season,  594  (d) 
Game  birds,  deemed  to  be,  594  (a) 
License  to  hunt,  594  (c).  594  (h) 
Number  which  may  be  killed,  594  (e) 
Sale  prohibited,  594  (b),  594  (c) 
Transportation     prohibited,     594     (c), 
594  (i) 

PASSENGERS. 

Colored,      accommodations     for,     533- 

540 
Drinking  water  required  on  cars,  529 
Charge  to  grand  jury,  531,  850 
Conductor's  failure  to  furnish,  531 
Equal   accommodations,  533,   534 
Intoxication,   442,   930 
Lights  required  on  cars,  529,  539 
Charge  to  grand  jury,  531,  850 
Conductor's  failure  to  furnish,  530 
Explosive  oils  used,  516 
Obscene  language,  use,  442,  925-927 
Station  accommodations  for,  522;  2727 

C.  C. 
Tickets,    illegal    traffic    in,    636;   2733, 

2734  C.  C. 
Trains,  cinder  deflectors,  540  (a);  2723 
(a)  C.  C. 
Drinking  water  on,  529-531,  850 
Lights   on,   529-531,   539,   850 
Police  powers  of  conductors,  338, 

925-927 
Running  on  Sunday,  414,  415 
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PASSENGERS,    cont'd. 
Water  required  on  cars,  529 

Charge  to  grand  jury,  531.  850 
Conductor's  failure  to  furnish,  530 

PASSES. 

Railroad,   judges,   324   C.   C. 

Military  officers,  1462   (a) 
Street  railroads,  2605   C.  C. 

PAST  TENSE. 

Future  included  in,  1  (2);  4  (2)  C.  C. 

PATENT  RIGHTS. 

Sale  of,  regulations,  635;  4293  C.  C. 

PAUPERS. 

Affidavit  in  forma  pauperis,  super- 
sedeas, 1104 

Bond  to  support,  failure  to  give,  683; 
560  C.  C. 

Militia   duty,   exemption    from,   1371 

PAVED  ROADS. 

Injuring  or  destroying,  544 

PAYMENT. 

Affidavit,  false,  of  contractor,  266 

Bank  deposits,  failure,  205 

Bribe,  271,  272 

Claim  against  county  in  property  at 
value  above  true  value,  280 

Coin,  counterfeited  or  forged,  237 

Costs,  when  compelled,  13 

Counterfeited  coin,  237 

Debts,  false  affidavit  of  contractor,  266 

Fines,  time  for,  1111 

Forged  coin,  237 

Order  against  county  in  property  at 
value  above  true  value,  280 

Public  work,  county  officers  accept- 
ing part  of,  283;  387-389  C.  C. 

Unauthorized  issue  of  currency,  250, 
251 

PEACE. 

Crimes  against    public    peace,    abusive 
language  causing,  387,  388 
Affrays,  361 

Arrest,  privilege  of  electors,  911 
Legislators,  912 
Militiamen,   913,   1414 
Capitol   building   or   grounds,   dis- 
orderly conduct,  219-221 
Defamation    of    virtuous     female, 

343 
Disorderly      house,      maintaining. 

383 
Disturbing  divine  service,  412,413. 
850 


PEACE,   cont'd. 
Crimes  against  public  peace,  cont'd. 
Disturbing,  cont'd. 

Military  parades,  351-353 
Schools,  424 
Duelling,  354-358 
Forcible   entry  and   detainer,    344- 

346 
Insurrection,  50,   55-58,  1434 
Intoxication  at  church,  etc.,  439 

In  public  place,  442 
Libel,   340-342 
Malicious  mischief,  742-787 
Militia,    ordering    into  active    ser- 
vice, 1376 
Mob  violence,  362-365,  1434 
Obscene  language,  use  of,  387,  388, 

442,   925,    927 
Parades,   disturbing,   351-353 
Passenger,  ejection  for  disorderly 

conduct,  ^25,  927,  930 
Riot,   360,   1434,   1436-1438,    1441 
Unlawful      assembly,      359,      1434, 

1436-1438,    1441 
Vagrancy,  449,  450,  1289 
Weapons,   carrying  concealed,  347, 
348 
Furnishing  to  minor,  350 
Grand  jury  charge,  850 
Pointing  at  another,  349 
Justices   of  the  peace,  jurisdiction    to 

conserve,  789  (1) 
Warrants    for    good    "behavior,    1317- 
1319 
To  keep  the  peace,  1320-1324 

PEACE  OFFICERS. 

Appointment,  337 

Authority,  acting  without,  338 

Duel,  failure  to  prevent,  357 

Gambling   house,    suspected,   breaking 

open,  396 
Mob   violence,  duty  to  prevent,  362 

Failure  to  try  to  suppress,  353 
Vagrants,  duty  to  give  information  as 

to,  449 

PEACE  WARRANTS. 

See  Warrants  for  Good  Beh?.vior; 
Warrants  to  Keep  the  Peace. 

PEDDLERS. 

License,   selling  without,   631 

PENALTIES. 

Breaking  pound,  584;  2035  C.  C. 
Compounding,  329 

Drifted   timber    or    lumber,    disposing 
of,  224 
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PENALTIES,    cont'd. 
Estrays,  taking  up  illegally,  585 
Fines:  See  Fines.  * 

Habeas  corpus,  refusal  of  writ,  1315 
Insurance     companies,      unauthorized, 

agents  acting  for,  626;  2444  C.  C. 
Punishment:   See   Punishment. 

PENIS. 

Mayhem,  84,  90,  91 

PENITENTIARY. 

Abuse  of  prisoner  prohibited,  12 
Aiding  escape  from,  321 
Board  of  pardons:  See  Board  of  Par- 
dons. 
Camps,  arrest  of  violators  of  law  re- 
lating to,  1235 
Employees,   discharge,   1198 
Guard  lines,  establishment,  1231 

Passing,  1232 
Inspection,  1202 
Loitering   prohibited,   1234 
Physicians  may  practice,  1196 
Punishment  for  violating  laws  re- 
lating to,  1236 
Sanitary  rules,  1200 
Supervision,  1199 
Traffic   with    convicts,    1233 
Central,  1214 
Colored      persons,     confining       with 

whites,  679,   1201,  1203,   1249,  1265 
Concealing    person    guilty     of    crime 

punishable  by  imprisonment,  326 
Convicts,  conveyance  to,  1081 

Corruption    of    blood    worked    by 

conviction,  16 
Dead   bodies,   duty  of   officers  as 

to,  409;  1756  C.  C. 
Escapes:  See  Escapes. 
Fine   and   forfeiture   fund,   money 

from  labor,  1124 
Insane,    care    for,  at    State  farm, 
1229 
Sending  to  State  farm,  1229 
Militia  duty,  exemption  from,  1371 
Mutiny,  334 

Instigating,  335 
Witnesses  at  trial,  336 
Negroes,  separation   from  whites, 

679,    1201,    1203,    1249,    1265 
Punishment     of,    by    unauthorized 

persons,  105 
Refusal  of  keeper  to  receive,  290 
Temporary     confinement     in    jail, 

1079,  1080 
Working  on  Sunday,  420 


PENITENTIARY,  cont'd. 

Disfranchisement  by  conviction  of 
crime  punishable  by  imprisonment 
in,  665,  1077 

Felony,  offense  punishable  by  impris- 
onment in  penitentiary  as  constitut- 
ing, 2 

Harboring  person  guilty  of  crime 
punishable  by  imprisonment,  326 

Industrial  Farm:  See  Industrial 
Farms. 

Keeper,     refusal     to    receive    convict, 
290 
Voluntarily   permitting   escape   of 
prisoner,  322 

Misdemeanor,  offense  not  punishable 
by  death  or  imprisonment  in  peni- 
tentiary as  constituting,  2 

Municipal  farm:  See  Municipal 
Farms. 

Murder,  killing  in  commission  of 
crime  punishable  by  imprisonment 
in  penitentiary,  as  constituting,  67 

Officers,  voluntarily  permitting  es- 
cape of  prisoner,  322 

Pardons,  board  of:  See  Board  of 
Pardons. 

Prison  commission:  See  Prison  Com- 
mission. 

Punishment,  unauthorized,  for  violat- 
ing rules,  105 

Receiving  person  guilty  of  crime  pun- 
ishable by  imprisonment,  326 

Rules,  unauthorized  punishment  for 
violating,  105 

Sunday,  convicts  working  on,  420 

Trial  for  escape  from,  323 

Unauthorized  punishment  of  convict, 
105 

Voluntary   escape,   permitting,   322 

PENSIONS. 

Affidavits  of  applicants  for,  1484,  1501 

(b),  1501  (j) 
Aged    and    infirm    soldiers,    additional 
pension     to    those    already    en- 
rolled, 1489 
Application,  1486 
Ordinary's    certificate,   1487 
Payments,  1485 
Proof  in  support  of  claim,  1486 

Additional  proofs,  1488 
Subsequent  payments,   1490 
Application   for,   1484,    1501    (b),    1501 

(g),  1501  (1) 
Blindness,  1485 
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PENSIONS,  cont'd. 
Commissioner,    blank    vouchers,    etc., 
furnishing,  1508 
Claims,  passing  on,  1474 
Clerk,  salary,  1482 
Duties,   1474,   1508,   1509 
Election,    1468-1470 
Inspection  of  books  of,  1480 
Ordinaries'  lists,  checking,  1508 
Pension    list,    furnishing    to    ordi- 
nary, 1477 
Power   of  attorney,   not   to  exer- 
cise, 1476 
Report  to  Governor,  1475 
Revision  of  rulings  of,  1481 
Salary,  1471 
Clerk,  1482 
Stenographer,  1482 
Term   of  office,   1472 
Vacancy   in   office,   1473 
Compensation,   ordinaries,    1498,   1511, 
1511  (a),  1514 
Prohibited,  when,  1514 
Confederate  Soldiers'  Home,  inmates, 

1518 
Cost  of  roll-book  and  record,  1479 
Deserters,  1501  (k) 

Embezzlement  of  pension  money,  185 
False   swearing,    application    for,    1501 

(J) 
Fees,  ordinaries,  1498,  1511,  1511   (a), 

1514 
Garnishment  of,  1495 
Grand  jury  to  examine   lists  of  pen- 
sioners, 1496 
Income  of  applicant,  1501  (a),  1501  (c) 
Lists,    commissioner    to    furnish    ordi- 
naries, 1477 
Grand  jury  to  examine,  1496 
Ordinaries'  duty  as  to,  1478,  1507 
Lunatic,     pensioner     becoming,    1502, 

1503 
Maimed  soldiers,  1483,  1484 
Military  service,  length  of,  1501  (a) 
Witnesses,  1501   (e) 
Work    not    connected    with,    1501 
(h) 
Oaths  of  applicants  for,  1484,  1501  (b) 
Ordinaries,  affidavits  certified  to,  1484 
Applications,  blanks  furnished  to, 
1498 
Sworn  to  before,  1486,  1498 
Certificate  as  to  proof,  1487,  1498 

Residence,  1493 
Compensation,  1498,  1511,  1511  (a), 
1514 


PENSIONS,  cont'd. 
Ordinaries,  cont'd. 

Lists,    checked    by    commissioner, 
1508 
Duty  as  to,  1477,  1478 
furnishing    to    commissioner, 
1507 
Lunatics,    notifying    commissioner 
of,  1503 
Pay  pensioners,  when,  1510 
Pensions  paid  to,  when,  1504 
Treasurer's  check,  duty  as  to,  1510 
Payable  to,  1509 
Payment,  how  and  when,  1504-1506 
Proofs,      1484,     1486,     1488,     1498-1500, 

1501  (e)-1501  (g) 
Property  of  applicant,   1501   (a),  1501 

(c),  1501  (d),  1501  (f) 
Remarriage  of  widows,  1501  (i) 
Roll-book,  cost  of,  1479 

Examination  by  grand  jury,  1496 

Grand  jury  charge,  850 
Ordinary's  duty,  1478 
Salary  of  commissioners,  1471 
Clerk   of,    1482 
Stenographer  of,  1482 
Time  to  file  application,  1501  (1) 
Treasurer's   check,   duty   of   ordinary, 
1510 
Payable  to  ordinary,  1509 
Widows,  aged  and  infirm,  1497 
Blanks,  1498 
Confederate     soldiers,      1491-1493, 

1501   (a)-1501    (1) 
Deceased    pensioners,    1494,    1499, 

1500 
Exemption      from      garnishment, 

etc.,  1495 
Paid  to,  when,  1505 
Proofs,     1498-1500,     1501     (e)-1501 

(g) 
Remarriage,   1501   (i) 
Resident  at  specified  dates,  1501 

PEREMPTORY   CHALLENGES. 

Jurors,  1000 

PERIODICAL. 

Name  or  identity  of  victim  of  rape  or 
assault   to   rape,   publication  of, 
343  (a) 
Punishment,  343  (b) 

PERISHABLE  GOODS. 

Carriage    on    trains    on    Sunday,   414, 
415 
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PERJURY. 

Conviction  caused  by,  265 
Death  caused  by,  265 
Definition,  259 

Evidence,  admissibility  of  former  tes- 
timony, 665 
False  swearing.  261,  266-260 
Punishment,   262,   266-269 
Subornation,  263,  264 
Fraternal  benefit  societies,  false  state- 
ments, 630  (a) 
Gambling     prosecution,     evidence     at, 

admissible,  395 
Number  of  witnesses,   52,   1017 
Pension,  application  for,  1501  (j) 
Privilege   of   witness,   prosecution   for 

enticing  apprentice,  122 
Punishment,  260,  265 
Recommendation    by    jury   to    mercy, 

1062 
Subornation,  263 
Punishment,  264 

Recommendation      by      jury      to 
mercy,  1062 
Voter,  false  oath,  670 
Witnesses,  number,  52,  1017 

Prosecution   for   enticing  appren- 
tice,  122 

PERQUISITES. 

Attorn ey-gejieral,  extortion,  304 

PERSON. 

Colored  persons  included  in,  2 
Corporation  included  in,  2;  5  C.  C. 
Crimes      against,      abandonment      of 
child,  116 
Abortion,  80-82 
Advising  killing  of  unborn   child, 

77 
Araron     causing    death,    134,    135, 

144 
Assault,  95,  96 

With  intent  to  injure  clothes, 
101 
Murder,   97 
Rape,  98 
Rob,   99,    100 
Bastard,  concealment  of  death  of, 

78 
Battery,  102-105 
Blackmail,  118 

Clothes,  assault  with  intent  to  in- 
jure, 101 
Concealment  of  death  of  child,  77, 

78 
Conspiracy,  120 


PERSON,  cont'd. 
Crimes  against,  confd. 

Convicts,     punishing    without    au- 
thority,  105 
Criminal  negligence,  117 
Croppers    of    another,    employing, 
123,  124;  3712-3715  C.  C. 
Enticing,  125 

Interfering      with.      123,     124, 
129;  3712-3715  C.  C. 
Employees     of    another,    employ- 
ing,     123,      124;      3712-3715 
C.   C. 
Enticing,  125 

Interfering  with,  123,  124,  126- 
129;  3712-3715  C.  C. 
Enticing  apprentices,  121,  122 

Children        from        Industrial 

Home,  112 
Employees,      farm      laborers, 
etc.,  125 
Exemption  of*  wages,  transferring 
claim  to  defeat,  131;  5299  C.  C. 
False   imprisonment,   106-108 
Farm    laborers    of    another,    cm- 
ploying,    123,    124;    3712-3715 
C.  C. 
Enticing,  125 

Interfering  with,  123,  124,  126- 
129;  3712-3715  C.  C. 
Female  employees,  failure  to  pro- 
vide seats  for,  130 
Foeticide,  80-82 

Garnishment,  transfer  of  claim  tc 
defeat  exemption  of  wages,  131; 
5299  C.  C. 
Harboring    child    from    Industrial 

Home,  113 
Homicide,    59-82 
Kidnapping,  109-111 
Laborers    of    another,    employing 
123,   124;   3712-3715   C.   C. 
Enticing,  125 

Interfering     with,     123,     124, 
126-129;    3712-3715    C.    C. 
Maiming,    arson    producing,    134, 

135 
Manslaughter,  64-69 
Mayhem,  83-92 
Miscarriage,  producing,  82 
Murder,  59-63 

Advising     killing     of     unborn 

child,  77 
Assault  with  intent  to,  97 
Foeticide,  80-82 
Negligence,  117 
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PERSON,  cont'd. 
Crimes  against,  cont'd. 
Rape,  93,  94 

Assault  with  intent  to,  98 
Robbery,    assault    with    intent    to 

commit,  99,  100 
Seats  for  female   employees,  fail- 
ure to  provide,  130 
Servants    of    another,    employing, 
123,   124;   3712-3715  C.   C. 
Enticing,  125 

Interfering     with,      123,      124, 
126-129;  3712-3715  C.   C. 
Shooting  at  another,  115 
Stabbing,  114 
Tenants,     interfering     with,     124; 

3712-3715  C.  C. 
Threatening  letters,  sending,  119 
Transferring      claim      to      ijefeat 
wages      exemption,      131;      5299 
C.  C. 
Voluntary  manslaughter,  64-66 
Wages,   transfer   of   claim   to   de- 
feat exemption,  131;  5299  C.  C. 
Whipping  wife,  104 
Death,  arson  causing,  as  crime  against, 
134,  135,  144. 

Defense,  furnishing  weapons  to  minor 
for,  exception,  350 
Homicide  in,  70,  71,  73 
Pointing    weapon    at    another    in, 

349 
Shooting  at,  toward  or  into  dwell- 
ing in,  115  (a) 
Definition,  2;  5  C.  C. 
Jurisdiction  of  State;  22 
Larceny      from,      contradistinguished 
from  robbery,  151 
Defined,   172,  174 
Force  that  may  be  used,  174 
Punishment,  173 
Robbery  distinguished,  172,  174 
Personating  another,  248 
Right  to  prosecute  or  defend  in  courts 
in  person,  7 

PERSONAL  INJURIES. 

Assault,  95,  96 

Battery,   102-105 

Criminal  negligence  causing,  117 

Mayhem,  83-92 

Misdemeanor  convicts,  1178 

Mother,     causing     death     of     unborn 

child,  80 
Motor   vehicles   causing,   528    (c);   828 

(j)  C.  C. 
Pension  for,  1483 


PERSONAL  INJURIES,  cont'd. 
Threats  of,  119 

Warrant  for  good  behavior,  1317-1319, 
1324 
To  keep  the  peace,  1320-1324 

PERSONAL  LIBERTY. 

Due  process  of  law,  deprivation  with- 
out, 6;  6359,  6688  C    C 
False  imprisonment,  106-108 

PERSONAL  PROPERTY. 

Conditional     purchase,      concealment, 
723  (a) 
Removal*  723   (a) 
Detached    from    realty,    anything    be- 
comes, 167 
Mortgage,   wrongful   sale   or   removal 

of  property  under,  720 
Property  includes,  2;  5  C.  C. 
Realty,    anything    detached    from,   be- 
comes, 167 
Sale,     property     held     under     condi- 
tional purchase,  722 
Under  mortgage,  720 
Threatening  to  destroy  or  injure,   119 

PERSONATING  ANOTHER. 

Execution  of  instrument,  248 
Falsely,  710 

Witness,  etc.,  711 
Medicine,    practicing     under    assumed 

name,  462  (a*) 
Militiamen,  1450 
Voting,   660,  670 

PERSONATING  IN  BAIL. 

Definition  and  punishment,  310 

PERSUASION. 

Homicide  in  defense  of  habitation    or 

property,  after,  72 
Influencing  public   officers,   271 
Lobbying,  324-325  (e);  6386  C.   C. 

PETIT  JURY. 

See  Jury. 

PETITION. 

Certiorari,  county  court,  790   (dd) 
Habeas    corpus,    1293 

PETROLEUM. 

See  Oils. 

Flash    test    prerequisite    to    sale,   639- 

1809  C.  C. 
Inspection,   sale   without,   642 
Violation   of  laws,   641 
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PHARMACEUTICAL    COLLEGES. 

Alcohol,  sale  of,  to,  430 

PHARMACEUTICAL  PREPARA- 

TIONS. 

See  Drugs;   Medicine. 

PHARMACEUTISTS. 

Alcohol,   regulations   as   to   sale,   etc., 

426,  428-433 
Intoxicating  liquors,  sale  of,  426,  428- 
433 
Internal   revenue    special   tax   re- 
ceipt,    prima     facie     evidence, 
448   (a) 
Jury  service,  exemption  from,  871 
Militia  duty,  exemption  from,  1371 
Morphine,    labels    and     wrappers    re- 
quired, 458 
Narcotic  drugs,  sale  of,  459;  1651,  1652 
C.  C. 
Grand  jury  charge,  850 
Poisons,  labelling,  454 

Morphine,    wrappers,    and    labels, 

458 
Prescriptions,  456 
Punishment  for  violating  law,  457 
Records  of  sales,  455 
Registration,  compounding  or  vending 
drugs    without,    460,   461;    1728-1730 
C.  C. 
Sale  of  liquors  or  pure  alcohol  by,  426, 
428-433 

PHARMACY,  BOARD  OF. 

Fines    for    illegally    compounding    or 
vending  drugs  payable  to,  461 

PHEASANTS. 

Closed  season,  594  (f) 
Game  birds,  deemed  to  be,  594  (a) 
License  to  hunt,  594  (c),  594  (h) 
Number  which  may  be  killed,  594  (e) 
Sale  prohibited,  594  (b).  594  (c) 
Transportation     prohibited,    594     (c), 
594  (i) 

PHOSPHATE  ROCK. 

Mining    on    State's    property    without 
license,  201 

PHOTOGRAPHS. 

Obscene,  385 

PHYSICIANS. 

Advice  of,  defense  to  abortion,  81,  82 
Defense    to    homicide    caused    by 
administering    medicine     to    de- 
stroy unborn  child,  81 


PHYSICIANS,  cont'd. 
Alcohol,   prescription   of,   426-428 
Coroner's  inquest,  post  mortem  exam- 
ination, 1348 
Dentists,  cruelty,  471 

False   statement  to  board   of  ex- 
aminers, 473 
Illegally      practicing,      472;     1746, 

1751,  1753  C.  C. 
Indecent  conduct,  471 
Jury  service,  exemption  from,  871 
Malpractice,  471 
Narcotics,  regulation  of  sale,    459; 

1651-1654  C.  C. 
Negligence,  471 
Practicing     illegally,      472;     1746, 

1751,  1753  C.  C. 
Special  tax,  476  >  918  C.  C. 
Diploma  of  medical  college,  filing  an- 
other's with  medical  examiners, 
462  (a) 
Grant  of,  regulated,  463 

Charge  to  grand  jury,  464,  850 
False     representations     to     fraternal 

benefit  societies,  630  (a) 
Foeticide,  advice  as  defense,  81,  82 
Jury  service,  exemption  from,  871 
Liquor,   prescription   for,   426-429,   432, 
433,  446 
Use  in  regular  practice,  441 
Militia  duty,  exemption  from,  1371 
Miscarriage  produced  under  advice  of, 

81,  82 
Narcotics,  sale  on  prescription  of,  459; 

1651,  1652  C.  C. 
Osteopaths,  fraudulent  practice,  470 
Poisons,  prescribing,  456,  457 
Practicing  illegally,  462,  475 
Prescription  of  alcohol,  426-429 

Liquor   426-429,  432,  433,   436,   446 
Narcotics,  459;  1651,  1652  C.  C. 
Poisons,  456,  457 
Prison   commission,    appointment    by, 
1191 
Private  practice,  1196 
Salary,  1191 
Smallpox,  concealing,  493 

Spreading,  494 
Tax,  special,  on  practitioners,  476 
Veterinarian,    narcotics,    sale    on    pre- 
scription of,  459;  1651,  1652  C.  C. 
Practicing  illegallv,  475;  2057-2064 

C.  C. 
State,  interfering  with,  583 

PICK-LOCKS. 

Making  or  mending,  183  (a) 
Punishment,  183  (b) 
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PICK-LOCKS,  confd. 

Possession    of,    183    (a),  183   (b),  680 
Punishment,  183  (b),  680 

PICNICS. 

Shooting  at,  515 

PICTURES. 

Libel  expressed  by,  340 
Obscene,  385 

PILOTS. 

Buoys  or  beacons  to  guide,   destroy- 
ing, 744 
Jury  service,  exemption  from,  871 
Licenses,  acting  without,  687 

Exception    where    vessel    in    dis- 
tress, 688 
Militia  duty,   exemption   from,   1371 
Obstructing  in  duty,  687 
Quarantine  duties,  499 

PISTOLS. 

Aiming  at  another,  349 
Carrying  concealed,  347 
Grand  jury  charge,  850 
License,  348  (a) 
Fee,  348  (c) 

Method  of  obtaining,  348  (b) 
Punishment,  348   (d) 
Public  gathering,  348 

Militia      muster     ground     ex- 
cepted, 348 
Officers   excepted,   348 
Convict    guard-lines,      taking     inside, 

1232 
Discharge  on  or  near  highways,  504 
Duelling,  354-358 
Fish,  killing  with,  604 
Minor,  selling  or  furnishing  to,  350 
Pointing  at  another,  349 
Posse  summoned  to  suppress  mob  vi- 
olence, to  bring,  365 
Sale  to  minor,  350 
Shooting  at  another.  115 
At  or  in  car,  512 
At  picnics,  515 

At,   toward   or  into  dwelling,   115 
(a) 
Punishment,   115   (b) 
On  excursion  train,  515 
On  Sunday,  418 

PITCH. 

Payment  for,  failure  to  make,  551 

PITFALLS. 
Game  killed  or  captured  by,  594  (g) 


PLANTS. 

Infested  with  disease  or  insects,  sale, 
etc.,  479-482;  2126,  2128,  2130,  213S 
C.  C. 

PLANTATION. 

Arson  on,  135,  136,  138 

Attempt  to  commit,  137 
Dwelling-house,    burning   of,    on,    133, 
136 

Attempt  to  burn,  137 
Outhouse  on,  setting  fire  to,   139 
Products  of:  See  Farm  Products. 

PLATES. 

Counterfeiting,  possession  for  purpose 

of,  243 
Forgery,    possession    for    purpose    of, 

243 

PLAY. 

Cheating  at,  704 
Gambling:  See  Gaming. 

PLEAS. 

Entry  on  indictment,  974 

"Guilty,"  971 

Insanity.  976 

Issue,  973 

Misnomer,  979 

"Not  guilty/'  971,  972,  975 

Corporation  defendant,  963 
Recording,  971-973 
Special,  to  be  in  writing,  975 
Standing  mute,  972 
Withdrawal  of  plea  of  guilty,  971 
Writing,  must  be  in,  975 

PLEDGES. 

Warehousemen,    of    goods 


701 


deposited, 


PLOVER. 

Closed  season,  594  (d) 

PLOWING. 

Registered  roads,  547 

PLUMAGE. 
Game  birds,  sale  or  purchase,  594    (c) 

PLUNDERING  VESSEL. 

Simple  larceny,  170 

PLURAL  NUMBER. 
Singular  included  in,  1  (4) ;  4  (4)   C.  C 

PLURAL  VOTING. 

Punishment,  663,  673' 
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POINTING       WEAPON       AT     AN- 
OTHER. 

Definition  and  punishment,  349 

POISONS. 

Abortion  produced  by,  82 
Coroner's    inquest,    analysis    of   stom- 
ach for,  1348 
Druegists,  book  of  sales,  455,  457 

Prescriptions,  456,  457 
Fish,  poisoning,  611,  774 
Foeticide  by  use  of,  81 
Foods,  placing  in,  451;  2101  C.  C. 
Game,  killing  by  use  of,  594  (g) 
Homicide  by  use  of,  81 
Jurisdiction    where    death     caused    by 

poison   administered   in  another 

county,  27 
Administered     on     soil    ceded    to 

United  States,  28 
Labels,  454,  457,  458 
Morphine,  wrapping  and  labelling,  453 
Murder  by  use  of,  81 
Narcotics,  sale  of,  459;  1651,  1652  C.  C. 
Prescription  of,  456.  457 
Punishment  for  violating  law,  457,  461 
Vending  illegally,  460 

Fine,  461 
Water,  poisoning,  775 

POLICE   POWERS. 

Conductors    of   trains  or    street    cars, 

338,   535,   925-927 
Steamboat  captains,  929,  930 

POLICEMEN. 

Acting  as,  without  authority,  333 
Appointment,   337,  928 
Carrying  deadly  weapons,  348 
Divine    worship,    police    at    places  of, 

928 
Jury  service,  exemption   from,  871 
Militia  duty,  exemption  from.  1371 
Street-railroad  passes,  2605  C.  C. 
Vagrants,  duty  to  give  information  as 

to,  449 
Weapons,  carrying,  348 

POLICY. 

Public,  offenses  against,  367-702 

POLYGAMY. 

Absence  of  spouse  for  5  years,  effect, 

369 
Children,  legitimacy,  369 
Defined,  367 
Punishment,  368,  370 


POMOLOGY. 

Infested  plants,  trees,  etc.,  sale  and 
shipment  of,  479-483;  2126,  2128, 
21~0,  2134,  2135,  2138  C.  C. 

PONDS. 

Fishing    in    another's.    218;     1958-1962 

C.  C 
Fish-ponds4,  injuring,  772 

POOL-TABLE. 

Betting  at.  392-395 

Minors  playing  at,  without  parent's 
consent,  406 

POPULATION. 

Census,  United  States,  as  evidence, 
1137 

PORK. 

Weight  or  bulk,  increasing  with  dirt 
or  rubbish,  709 

POSITIVE  AND  NEGATIVE  TESTI- 
MONY. 

Relative  weight,  1011 

POSSE. 

Arrest.  916 

Carrying  deadly  weapons,  343 

Mob  violence,  suppressing,  362,  365 

POSSESSION. 

Altered   instruments,   242 
Bank  paper,  for  counterfeiting  or  for- 
gery purposes,  243 
Burglar's  tools,  183  (a),  183  (b),  680 
Burning  of  house  or  outhouse  by  per- 
son in.  145 
Cotton,    deprivation    by    fraud,    effect 
as  to  non-payment   of  draft  on,  550 
Counterfeit  instruments,  242 
Detaining  books,  etc.,  from   successor 

in  office,  287 
Forcible    entry    and    detainer,    344-346 
Forged  conveyance,  possession  under, 
252 
Instruments,  242 
Game,  594  (c),  594  (d),  594  (i) 
Machinery,  for  counterfeiting  or  for- 
gery purposes,  243 
Non-game  birds,  594  (m) 
Paper,    for    counterfeiting  or    forgery 

purposes,  243 
Pick-locks,  183  (a),  183  (b),  680 
Plates,    for   counterfeiting   or    forgery 

purposes.  243 
Public    property,    conspiracy    to    ille- 
gally obtain,  291-294 
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POSSESSION,    cont'd. 
Restitution    of,    in    forcible  entry  and 

detainer  case,  346 
Tools  used  in  burglary,   183   (a),  183 

(b),  680 
Types,    for    counterfeiting   or   forgery 

purposes,  243 

POST  MORTEM  EXAMINATION. 

Coroner,  1348 

POST-OFFICE. 

Clerks,  gambling,  394 

Jury  service,  exemption  from,  871 

POSTED  LANDS. 

Fishing   in    waters   of,   218;    1958-1962 

C.  C. 
Hunting  on,  218;  1958-1962  C.  C. 

POSTING. 

Advertisement  of  gift  enterprise,  401, 
402 
Lottery,  401,  402 
Copy  of  hotel  law,  718  (c) 
Fee  bill  required,  306 
Oleomargarine,   notice   of   use   of,   by 

hotels,  etc.,  560 
Public  work,  notice  of,  283;  388  C.  C. 
Quarantine,  notice  of,  495 
Toll  rates,  569 

POTASSIUM. 

Cyanide  of,  labelling,  454 

Prescriptions  of  physicians,  456 
Punishment  for  violating  law,  457 
Record  of  sale,  455 

POULTRY. 

Consignments  of,  failure  to  pay  pro- 
ceeds of  sale,  552 

POUNDS. 

Breaking  pound,  584;  2032-2034  C.  C. 
Estraying    impounded    animal,    failure 

as  to,  584;  2032-2034  C.  C. 
Impounding     animals     illegally,     584; 

2032-2034   C.   C. 

POWDER. 

Houses,    destroying   or    injuring,    784- 
787 

POWER. 

Authority,    joint,    executed    by  major- 
ity, 1  (5);  4  (5)  C.  C. 

POWER  OF  ATTORNEY. 

Destroying  maliciously,  742 


PRACTICE  OF  PROFESSIONS. 

Certified  public  accountant,   702;    199S 

C.  C. 
Dentistry,    469,    471-473,    476;    918,     97S 

C.  C. 
Embalming,  411;  1718  C.  C. 
Law,  disbarment  for  barratry,   332 

Special  tax,  469,  476;  918^  978  C.  C. 
Medicine,  462,  469,  476;  918,  978   C.   C 
Osteopathy,  469,  470;  918,  978   C.   C. 
Surgery,   462,   469,  476;   918,   978    C.    C. 
Vetinary    surgery,    469,   475;    918,    978 

C.  C. 

PREACHERS. 

Jury  service,  exemption   from,    871 
Liquor,  use  for  sacramental  purposes, 

441 
Marriage,    ceremony,    performing    ille- 
gally, 677 
Whites   and   colored   persons,    67S 
Militia  duty,  exemption  from,  1371 

PRECEDING. 

Definition,  2;  5  C.  C. 

PREGNANCY. 

Abortion,  81,  82 

Advising  killing  of  unborn  child,  77 
Death  sentence  of  female,  time  of  ex- 
ecution, 1070,  1071 
Foeticide,  80-82 

Homicide  of  pregnant  woman,  81 
•  Of  unborn  child,  advising,  77 

PRELIMINARY  EXAMINATION. 

See  Courts  of  Inquiry. 

PREMIUMS. 

Insurance,  rebates,  627  (b) 

Receiving   after    company's    insol- 
vency, 627  (c);  2514  (g)   C.   C. 

PREPONDERANCE. 

Evidence,  1012 

PRESCRIPTIONS. 

Alcohol,  delivery  of,  under,  429 

Form,  426 

Physician  not  to  fill,  428 

Record.  427 

Refilling,  428 
Liquors,  426-429,  432,   433,  436,    446 
Narcotics,  459;   1651,   1652  C.  C. 
Poisons,  456,  457 

PRESENT  TENSE. 

Future  included  in,  1  (2);  4  (2)    C.  O 
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PRESENTMENT. 

County  courts,  790  (r),  790  (s) 
Indictments    treated  as,  930 
Publication,  851 

Solicitor-general  to  draw  up,  798   (4) 
Prosecution  of,  807 

PRESIDENT. 

Bank,  embezzlement,   186 

Illegally    declaring   dividends,   208 
Insolvent    or    failing     to    redeem 
bills,  punishment  of,  204 
Making  or  consenting  to  con- 
veyances, etc.,  by,  206 
Purchasing  its  paper3  at  discount, 
207 
Shares  with  capital  stock,  209 
Violating  charter,  202 
Presumption,  203 
Corporation,  embezzlement,  186 

PRESUMPTIONS. 

Charter  of  bank,   violation   of,  203 

Fact,  defined,  1014 

Fraud  in  case  of  insolvency  of  bank, 
or  failure  to  redeem  bills,  204 

Guilt,  rebuttal,  1016 

Homicide  of  child  by  mother,  78 

Innocence,  rebuttal,  1016 

Insanity,   rebuttal,   1016 

Intent  to  defraud,  716 

Law,  defined,  1014 

Life,  continuance  for  seven  years,  re- 
buttal, 1016 

Murder  of  child  by  mother,  78 

Non-production   of  evidence,   1015 

Presumptive  evidence  defined,  1009 

Prima  facie,  1016 

Rebuttal  of,  1016 

PRIMA  FACIE  EVIDENCE. 

Guilt  of  embezzlement,  187 
Oath  taken  by  taxpayer,  267 
Presumptions,  1016 

PRIMARY  ELECTIONS. 

Betting  on,  396  (a) 

Punishment,  396  (b) 
Buying  and  selling  votes,  665,  675 
Crime,  conviction  of,  as  disqualifying 

voter,  665,  1077 
Definition,  within  liquor  laws,  447 
Evidence,     prosecution    for     violating 

law,  676 
Liquor,   giving   or   furnishing   on    day 
of,  445 
Prescriptions  by  physicians,  446 

6  Ga  Code— 66 


PRIMARY  ELECTIONS,  cont'd. 
Manager,  corruption,  669 

Duties,   violation   of,   668;   130-135, 

137.  138  C.  C. 
Fraud,  669 

Violation  of  duty,  667,  663 
Oath   of  voter,   false,  670 
Perjury,  false  oath  by  voter,  670 
Personating  another,  670 
Plural  voting,  673 
Qualification  of  voters,  665 
Witnesses,    prosecution    for    violating 
law,  676 

PRINCIPALS. 

Advisers  of  crime  by  infants,  lunatics 

or  idiots,  37 
Counsellors  of  crime  by  infants,  luna- 
tics or  idiots,  37 
Drunkenness  of  perpetrator  of  crime, 

liability  of  one  causing,  39 
First  degree,  defined,  42 
Husband,  coercing  wife,  38 
Instigators  of  crime  by  infants,  luna- 
tics or  idiots,  37 
Receiving  stolen  goods,  principal  not 
taken,  169 
Bar  to   prosecution   as   accessory, 
169 
Second  degree,  defined,  42 

Punishment,    43 
Threats,    liability    of    person    causing 
commission  of  crime  by,  41 

PRINCIPAL  AND  AGENT. 

Contingent  fees  of  agent  for  influenc- 
ing legislation,  325  (b) 
Punishment  for  receiving,  325  (e.) 
Legislation,    employment   of   agent   to 

influence,  324-325  (e) 
Lobbying  through  agent,  324-325   (e) 
Registration    of    agent  on    legislative 
appearance  docket,  325  (a) 
Punishment  for  failure  to  register. 
325  (e) 

PRINTER. 

Contempt  of  court  for  refusal  to  give 

name  of  author  in  libel  case,  341 
Libel,  competent  witness,  341 

Refusing  to  give  name  off  author 
indictable  as  author,  341 
Punished    for    contempt,    341 

PRINTING. 

Advertising  gift  enterprise,  401,  402 
Lottery,  401,  402 
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PRINTING,  cont'd. 
Advertising,  cont'd. 

Obscene    pictures,    etc.,    for     sale, 
385 
Bank-notes,  counterfeit,  238,  243 
Checks,   counterfeit,   239,  243 
Drafts,  counterfeit,  239,  243 
Flour    sacks,     weight,    562,    563,    565; 

1867-1869  C.  C. 
Insurrectionary  papers,  58 
Libel  expressed  by,  340 
Name  or  identity  of  victim  of  rape  or 
assault  to  rape,  343  (a) 
Punishment  for  publishing,  343  (b) 
Notes,  counterfeit  bank-notes,  238,243 
Obscene  prints,  386 
Proclaiming  one  to  be  coward,  for  re- 
fusal to  fight  duel,  358 
Rape,  printing  name  or  identity  of  fe- 
male, 343  (a) 
Punishment,  343  (b) 
Writing  includes,  2;  5  C.  C. 

PRISON. 

Commission:  See  Prison  Commission. 
Penitentiary:    See    Penitentiary. 
Reformatory:  See  Industrial  Farms. 

PRISON  COMMISSION. 

Abstract  of  title  of  farm,  1203 
Appointment,  1185,  1186 
Guards,  1192 
Officers,  1191 
Physicians,  1191 
Secretary,  1190 
Wardens,  1192 
•  Behavior   of  convicts,   1221,   1228 
Board  of  pardons:  See  Board  of  Par- 
dons. 
Bond,  1187 

Secretary,  1190 
Wardens,  1197 
Books,  keeping,  1214 
Bridge  building,  knowledge  of  super- 
visors, 1195 
Camps,  penitentiary:  See  Penitentiary. 
Central     penitentiary,      establishment, 

1214 
Chairman,  election,  1186 
Civil  engineers  as  supervisor's,  1194 
Clerks  of  court,  reports  of  convictions 

and  sentences,  1219 
Clothing  for  convicts,  regulation,  1199 
Commutation    of    sentences    for    good 
behavior,  1221 


PRISON  COMMISSION,  cont'd. 
Counties,    combining    to    work    roads, 
1207 

Farms  for  convicts,  1218 
Prorating  excess  convicts  among, 

1210 
Quota  of  convicts,  1207,  1208 
Disinfection  of  quarters,  duty  of  com- 
mission, 1200 
Election,  1185 

Employees,     character    and    qualifica- 
tions, 1193 
Discharge,  power,  1198 
False     statement    to    obtain    em- 
ployment, 1193 
Interest  in  convicts'  labor,  1196 
Equipment,  purchase,  1204 
Excess     convicts,    disposal    of,    1210^ 

1212 
Expenses,  1188 
Farms,  counties,  1218 

Placing    convicts    on,    1201,    1205, 

1214,  1215,  1229 
Purchase  and  control   of,  1203 
Superintendent,  1215 
Transfer  of  convicts  to  municipal, 

1252 
Use  of,  1214 
Felony     convicts,    disposal     of,    1207, 

1210,  1211,  1214 
Food  for  convicts,  regulation,  1199 
Grades  of  behavior  of  convicts,  estab- 
lishment, 1228 
Guards,  appointment,  1192 

False  statement  to  obtain  employ- 
ment, 1193 
Interest  in  convicts'  labor,  1196 
Salary,  1193 
Hiring  out   convicts,   1203,    1211,  1216, 

1217,  1220 
Hours   of   labor,   convicts,    regulation, 

1199 
Insane     convicts,     sending     to    State 

farm,  1229 
Inspection  of  convicts,  1194 

Convict  camps,  1202 
Inspectors,  interest  in  convicts'  labor, 

1196 
Lease  of  lands  for  working  convicts, 

1213 
Map  of  farm,  1203 
Mileage,  1188 
Misdemeanor     convicts,     disposal    or, 

1216 
Negroes,  separation  from  white  pris- 
oners,  1201,   1203 
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PRISON  COMMISSION,  cont'd. 
Oath,  1187 

Physicians,  1197 
Secretary,    1190 
Wardens,  1197 
Office  and  office  supplies,  1189 
Officers,  appointment  by  commission- 
ers, 1191 
Pardons,    board    of:      See    Board    of 

Pardons. 
Penitentiary     camps:       See     Peniten- 
tiary. 
Physicians,  appointment,  1191 

Interest    in    convicts'    labor,    1196 
Oath,  1197 
Practicing,    1196 
Salary,  1191 
Punishment    of   convicts,    duty   as   to 

1199 
Purchase   of   lands   for   working   con- 
victs, 1203,  1213 
Races,  separation,  1201,  1203 
Railroads,  contracts  to  transport  con- 
victs to  farms,  1203 
Records,  keeping,  1214,  1219 
Reformatory,    State,    control    of,    1241 
Reports  to  General  Assembly,  1220 
Road  building,   equipping  forces,   1209 

Knowledge  \>f  supervisors,   1195 
Rules     regulating     convicts,    duty    to 

make,  1199,  1220 
Salary,  1188 

Guards,    1193 
Physicians,   1191 
Secretary,  1190 
Supervisors,  1194 
Warden,  1193 
Sanitary   rules,   commission   to   make 
1200 

Secretary,     appointment    and    salary, 

1190 
Separation  of  races,  1201,  1203 

Sexes,  1203 
Sex#s,  separation,  1203 
State    Reformatory,   selection    of   site 

for,  1256 
Stockades,  1203 
Sunday,  causing  convict  to  work  on 

420 
Superintendent,     of     farms,     employ- 
ment, 1215 
Salary,  3215 
Supervisors,   appointment,    1194 

Road-building    knowledge,    1195 
Salary,  1194 
Supplies,  office,  1189 
Surplus     products     and     funds,     dis- 
posal of,   1206 


PRISON  COMMISSION,  cont'd. 
Term  of  office,  1185,  1186 

Secretary,  1190 
Traveling  expenses,  1188 
Vacancies,  1186 
Wardens,  appointment,  1192 
Bond,  1197 
False  statement  to  obtain  employ- 

ment,  1193 
Interest  in  convicts'  labor,  1196 
Oath,  1197 
Salary,  1193 
White  and  colored  convicts  to  be  kept 
separate,  1201,  1203 

PRISONERS. 

Abuse  of,  12 

Cruelty  of  jailers,  286 

Dead   bodies,    duty   of  officers   as   to 

409;  1756  C.  C. 
Escape  of,  317-323 

Refusal  of  officers  to  receive,  289,  290 
Rescue  of,  313-316 

PRISONER'S  STATEMENT. 

Courts  of  inquiry,  935 
Cross-examination,  1036 
Oath,  1036 

Right   to  make,   1036 
Weight,  1036 

PRIVATE  BRIDGES. 

Regulations,  violation,  573 

PRIVATE  BURYING-GROUNDS. 

Injuring  maliciously,  770,  771 

PRIVATE  CAUSEWAYS. 

Regulations,  violation,  573 

PRIVATE   FERRIES. 

Regulations,   violation,  573 

PRIVATE  INSANE  ASYLUMS. 

Letters     of     inmates    protected,    574; 
1624-1626  C.  C. 
Grand  jury  charge,  850;  162*  C.  C. 
Malicious   imprisonment  of  sane  p— - 
sons.  575 
Grand  jury  charge,  850 

PRIVATE  PARTS. 

Castration,  84,  90,  91 
Mayhem,  84,  90,  91 


PRIVATE  RESIDENCE. 
Intoxication  at,  442 
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PRIVATE  SCHOOLS. 

PROCESS,  confd. 

Disturbing,  424 

Civil,  exemption  of  militiamen,  1414 

Liquors,    sale    within    three   miles 

of, 

Rescue  of  one  in  custody  on,  315 

435 

Compulsory,    to    obtain    testimony,  8 

PRIVATE  TURNPIKES. 

(3) 
Corporation,  against,  963 

Regulations,   violation,    573 

Corrupting,  284 

PRIVIES. 

Criminal,  rescue  of  one  in  custody  on, 

314 
Embezzling,  284 

Hotels,  sanitary  regulations,  540   { 

CM; 

3514  (c),  35J4  (e)  C.  C. 

Exemption  of  militiamen,  1414 

PRIVILEGE. 

False  imprisonment  under,  108 
Falsifying,  284 

Arrest,  electors,  911 

Fraudulent  levy,  215 

Legislators,  912 

Larceny  of,  284 

Militiamen,  913 

Obstruction  of,  311,  312 

Civil  process,  militiamen,  1414 

Rescue  of  one  in  custody  on,  314,  315 

Jury  duty,  871,  1413 

Stealing,  284 

Militia  duty,  1370,  1371,  1373 

Withdrawing,  284 

Road  duty,  1413 

PROCLAMATION. 

PRIVILEGED    COMMUNICATIONS. 

Governor,   as   to   contagious   diseases, 

Attorney  and  client,  1037  (5) 

492 

Defamation  of  virtuous  female  not 

in- 

State   Reformatory,   1258 

elude,  343 

PRODUCE. 

PROBATION. 

Dairy    products,    consignee    failing  to 

Arrest  of  probationers,  1081   (d) 

pay  proceeds  of  sale,  552 

Child  released  on,  895,  896 

Oleomargarine.  /sale    without  no- 

Delinquent probationers,  1081  (d) 

tice,  559,  560 

Offenders,  molding  sentence,  1081 

(a) 

Farm     products,     butter,      consignee 

Officers,  accounts,  1081  (c) 

failing  to  pay  proceeds  of  sale, 

Appointment,  1081  (b) 

552 

Bond,   1081    (b) 

Buying  from  tenant,  554 

Children's      courts,      appointment, 

Checks,   worthless,   giving,   553 

898 

Consignee  failing  to  pay  proceeds 

Compensation,   900 

of  sale,  552 

Compensation,  1081  (b) 

Corn,  nonpayment  for,  551 

Consent  to  act,  1081  (b) 

Purchase  from  tenants,  554 

Duties,  1081  (c) 

Cotton:     See  Cotton. 

Investigations,  1081  (c) 

Drafts,  worthless,  giving,  553 

Powers,  1081   (c) 

Eggs,  consignee  of,  failing  to  paj 

Records,  1081  (c) 

proceeds  of  sale,  552 

Volunteers,  1081   (b) 

Engrossing,  707                        • 

Reports  of  probationers,  1081   (d) 

Forestalling,  707 

Revocation   of  privileges,  1081   (d] 

Fruit,  consignments  of,  failure  to 
pay  proceeds  of  sale,  552 

PROCEEDS  OF  SALE. 

Melons,    consignments    of,    failure 

Consignment    of    dairy,    farm    or 

or- 

to  pay  proceeds  of  sale,  552 

chard  products,  failure  to  pay  over, 

Orders,   worthless,   giving,   553 

552 

Pitch,  nonpayment  for,  551 

Cotton,  failure  to  pay  owner,  549, 

550 

Poultry,    consignee    of,    failing  to 

Fraudulent  conversion  by  bailee, 

190, 

pay  proceeds  of  sale,  552 

194 

Regrating,  707 

Rice,  nonpayment  for,  551 

PROCESS. 

Rosin,  nonpayment  for,  551 

Altering,  284 

State  Reformatory,  sale  of  surplus 

Avoiding,  284 

products,  1255 
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PRODUCE,  cont'd. 
Farm  products,  confd. 

Tar,  nonpayment  for,  551 
Tenants,  purchase  from,  554 
Turpentine,    nonpayment    for,    551 
Vegetables,   consignees   of,   failing 
to    pay    over   proceeds    of   sale, 
552 
Orchard       products,       buyer      giving 
worthless  check,  553 
Consignee     failing     to     pay    over 

proceeds  of  sale,  552 
Sunday,  running  fruit  trains,  414, 
415 
Severing  from  realty,  768 
Weigher    of,    failure    to    take    or    file 
oath,  274 

PRQFANE  LANGUAGE. 

Using,  387 

Disturbing   religious   worship,  412 
Intoxicated  person,  442 
Passenger,   ejection,  925,  927,  930 

PROFESSIONS. 

Dentistry,  false  statement  to  board  of 
examiners,  473 
Illegally     practicing,     472;     1746, 

1751,  1753  C.  C. 
Malpractice,  471 
Special  tax,  476 
Diplomas,   filing  another's   with   med- 
ical examiners,  462  (a) 
Grant   by  medical   colleges   regu- 
lated, 463 
Charge  to  grand  jury,  464,  850 
Law,  barratry,  330-332 

Special     tax,    469,    476;    918,    978 
C.  C. 
Medicine,  diplomas  to  practice,  regu- 
lations, 462   (a),  463,  464,   850 
Practicing  illegally,  462 
Special    tax,    469,    476;     918,    978 

C.  C. 
Veterinary,      practicing     illegally, 
475;  2057-2064  C.  C. 
Nursing,  474;  1708  C.  C. 
Osteopathy,     practicing     fraudulently, 
470 
Special    tax,    469,    476;    918,    978 
C.  C. 
Surgery,  diplomas  to  practice,  regula- 
tions, 462   (a),  463,  464,  850 
Practicing  illegally,  462 
Special     tax,    469,     476;     918,    978 
C.  C. 


PROFESSIONS,   confd. 
Tax  on,  failure  to  pay,  469,  476;  918, 

978  C.   C. 
Veterinary  medicine  or  surgery,  prac- 
ticing    illegally,    475;    2057-2064 
C.  C. 
Special   tax,  469,   476;   918,   978   C. 
C. 

PROFESSORS. 

Militia  duty,  exemption  from,  1371 

PROFITS.  ' 

Public    funds,    receiving   profits    from, 
198 
Office,  dividing,  285 
Work,    county    officers    accepting 
part  of,  283;  387-389  C.  C. 

PROHIBITION. 

Intoxicating   liquors,    sale   or   use    of, 
426-448 

PROMISE  OF  SECRECY. 

Confession  under,  1033 

PROMISSORY  NOTES. 

Altering,  231   (7),  244 
Copyright  notes,  635;  4293  C.  C. 
Counterfeiting,  231  (7),  244 
Fictitious  name,  use  in  executing  or 

indorsing,   247 
Forgery,  231   (7),  244 
Larceny,  164 

Patent  notes,  635;  4293  C.  C. 
Proprietary     right     notes,    635;    429< 

C.  C. 

PROOF. 

See  Burden  of  Proof;  Evidence;  Pre- 
sumptions. 

PROPERTY. 

Burning,  132-145 

Conspiracy  to  illegally  obtain,  291-294 
Conversion,   fraudulent,   188-194 
Defense     of,    furnishing    weapons     tc 
minor  for,  exception,  350 
Homicide,  70-72 

Pointing    weapon    at    another    in, 
exception,  349 
Definition,  2;  5  C.  C. 
Drifted  timber,   disposing  of,   or   pur- 
chasing, 224,  225 
Due  process  of  law,  in  deprivation  of. 

6;  6359,  6688  C.  C. 
Embezzlement,  184-187 
Exemption    from   taxation   by   county 
authority,  279 
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PROPERTY,  confd. 

Firing  woods,  227-230 

Forcible  entry  and  detainer,  344-346 

Fraud    in    sale    or    removal    of  mort- 
gaged property,  720  • 

Fraudulent    conversion,   188-194 
Levies,  215 
Seizures,  214 

Hindering  owner  from  working,  129 

Homicide  in  defense  of,  70-72 

Horse,  using  without  consent,  222 

Larceny,  151-183  , 

Levy  on,  fraudulent,  215 

Lien  of  State  for  costs,  16 

Mining  unlawfully,  201,  212,  213 

Mortgage,   wrongful   sale   or   removal 
of  property  under,  720 

Mules,   using  without  consent,  222 

Paying  for  county  orders  or  claims  in, 
at  value  above  true  value,  280 

Personal    property    included    in,    2;    5 
C.  C. 

Real  property  included  in,  2;  5  C.  C. 

Robbery,  148-150 

Sale,    wrongful,    of    mortgaged    prop- 
erty, 720 

Shooting  at,  toward  or  into  dwelling 
in  defense  of,  115  (a) 

Skinning  cattle,  223 

State's  property,  offenses  relating  to, 
195-201 

Sunday,  shooting  in  defense  of,  418 

Tan  bark,  cutting,  226 

Taxation,    exemption    by    county    au- 
thority, 279 

Threatening  to  destroy  or  injure,  119 

Trespass,  216-221 

Withholding  State's,  195 

PROPRIETARY  RIGHTS. 

Sale  of,  regulations,  635;  4293  C.  C. 

PROSECUTOR. 

Costs,  liability  for,  1109 
Name,     endorsement     on    indictment, 
1109 

PROSTITUTION. 

Adultery,  372 
Fornication,  372 
Lewd  house,  keeping,  382 
Lewdness,  381 

PROTECTION. 

Family,  70-72,  74 
Habitation,  70-72,  115  (a) 
Mutual  protection  by  parents  and  chil- 
dren, 74 


PROTECTION,  confd. 
Person,    70-72,    115    (a) 
Property,   70-72,  115   (a) 
Self-defense,  70,  71,  73 
Shooting  at,  toward  or  into  dwelling 

in    defense    of   person,   property    or 

habitation,  115  (a) 

PROTEST. 

Liquor,  sale  of,  to  drunkard,  443 

PROVISIONS. 

Putting  dirt  or  rubbish  in,  709 

PROVOCATION. 

Defense  to  assault,  103 
Battery,  103 
Murder,    65 
Implied    malice,    absence    of   provoca- 
tion as  element  of,  62  % 
Mayhem,  absence  of  provocation,   ele- 
ment of,  84 
Peace  bond,  violation  of,  1322 

PUBLIC  ACCOUNTANTS. 

Practicing  illegally,  702;  1995  C.  C- 

PUBLIC  AMUSEMENT. 

Child  labor,  regulations,  759   (a),    759 

(b);  3149  (a)-3149  (i)  C.  C. 
Maintaining,  425 
Militia  uniforms,   wearing  on    theatre 

stage,   1450 

PUBLIC  BUILDINGS. 

Capitol  building,  injury  to,  219 

Courts   which   may   try   offenders, 

220 
Janitors  and  watchmen  may  make 
arrests,  221 
Contracting  illegally  for,  283;   387-389 

C.  C. 
Grand  jury  to  inspect,  845 
Injuring   maliciously,   777 
Larceny  from,  180 

PUBLIC  BURYING-GROUNDS. 

Injuring  maliciously,  770,  771 

PUBLIC  CONTEMPT. 

Libel,  340 

PUBLIC  CONVENIENCE. 

Carriers,  see  Railroads,  post. 
Highways,  altering,   543 

Commissioners     failing     in     duty, 
542;   705-711  C.  C. 

Destroying,  543-545 

Encroachments,  546 
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PUBLIC  CONVENIENCE,  cont'd. 
Highways,  cont'd. 

Gates,  leaving  open,  548 

Obstructing,    543,    547 

Overseers     failing    in    duty,    541, 

542;   705-711   C.   C. 
Registered,  encroachments,  546 
Obstructing,  547 
Railroads,     colored     passengers,     ac- 
commodations,     533-540;      2724, 
2725  C.  C. 
Equal    accommodations    for    pas- 
sengers, 533-540;  2724,  2725  C.  C. 
Lights  on  passenger  cars,  529,  539 
Charge  to  grand  jury,  531,  850 
Conductor  failing  to  provide, 
530 
Seats  to  be  comfortable,  539 
Station  accommodations,  532;  2737 

C.  C. 
Ventilation  of  cars,  539 
Water  on  passenger  cars,  529 
Charge  to  grand  jury,  531,  850 
Conductor  failing  to  provide, 
530 

PUBLIC  DANCE-HALL. 

Maintaining,  425 

PUBLIC  DECENCY. 

Crimes  against,  adultery,   372 
Bestiality,   375-377 
Bigamy,   367-370 
Disorderly    houses,    keeping,    382, 

383 
Fornication,  372 
Incest,  371 
Lewdness,  381,  382 
Obscenity,   385-388 
Opium  joints,  keeping,  384 
Polygamy,  367-370 
Seduction    378-380 
Sodomy,  373,  374,  377 
Tippling    houses,     keeping    open. 

381 

PUBLIC  DEFENSE. 

Absence  of   officers   or  men,   excuses. 

1405 
Act    of    Congress,    organizations    not 

subject  to,  1449 
Active   militia,  membership,  1375 

Service,  ordering  militia  into,  1376 
Pay  for,   1419 
Adjutant-general,   13G2 
Department  of,  1364 
Military  records,  1362  (b) 
Reports,  enclosures,  1362  (a) 
Salary,  1362,  1419  (a) 


PUBLIC  DEFENSE,  cont'd. 
Advisory  boards,  1461 
Aides-de-camp,    1361,     1363    (a),    1309, 

1391   (a) 
Appeals  from  elections,  1387 
Arms,   equipment,   etc.,   1428-1432 

Officer  or  soldier  disposing  of,  200 
Armed    military    force    from    another 

State,  1418 
Arrest   of   disturbers  at   parades,   etc., 
351-353 
Militiamen,    privilege,   913,   1414 
Articles  of  war,  1459 
Assaulting  troops,  1439 
Assessment   rolls,   examination   of,   to 
ascertain    persons    liable    to    militia 
service,  1374 
Attendance  at  drills,  1406 
Bands  of  music,  1452 
Bars,  award  of,  1460 
Battalion,  naval  militia,  1445 
Board  of  examination,  1388,  1389 
Retiring  board,  1392 
Survey,  1430,  1430  (a),  1431  (b) 
Camps  of  instruction,  1402,  1406 

Trespass  on,  1446 
Carrying    deadly    weapons     to    or    at 
public  gathering,  muster  ground  ex- 
cepted, 348 
Change  of  venue,  trial  of  militiamen, 

1457 
Chaplain,  re-commission,  1385  (a) 
Chiefs    of    staff    departments,     duties, 

1365 
Citizens,  duty  when  shot  is  fired,  1440 
Civil  officers,  orders  of,  1458 

Process,  exemption  from,   1414 
Combinations   to    oppose   enforcement 

of  law,  see  Riots,  post. 
Commander  in  chief,  Governor  is,  1360 
Confederate  flags,  1424,  1425 
Congress,  organizations  not  subject  to 

Act  of,  1449 
Consent  of    Governor  to    leave  State, 

1417 
Court-martial,  band  members,  1452 
Constitution  and  proceedings,  1407 
Convicts,  disposition  of,  1410 
Definition,  1407   (a) 
Discharge  or  expulsion,  1411 
Immunity  of  officers,  1408 
Jurisdiction  presumed,  1409 
Penalties,  1407  (a),  1412 
Deadly    weapons,    carrying    to    or    at 
public  gathering,  muster  ground  ex- 
cepted, 348 
Definitions,  1377,  1407  (a) 
Departments,    officers    organized    into, 
1364 
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PUBLIC  DEFENSE,  cont'd. 
Deserters,  1379 
Discharge,  enlisted  men,  1400 

Officers,  1393 
Discipline,  1403 

Disorder  at  parades,  etc.,  351-355 
Dispersion    of    mob,    1434,    1436-1438, 

1441 
Disposing  of  State's  arms,  200 

Unserviceable    military     property, 
1431   (b) 
Disturbing,  at  parades,  etc.,  351-353 
Donations,     accepted      by     Governor, 

1432 
Drills,  1401,  1406 
Encampment,  1402,  1406,  1446 
Enlistments,  1395-1400 
Enrollment  of  persons  liable  to  militia 

duty,  1372-1374 
Equipment,   1428-1432 
Exemption  from  arrest,  913,  1414 
Jury  duty,  871,  1413 
Militia  duty,  1370,  1371,  1373 
Road  duty,  1413 
Street  tax,  1413 
Expenses,  payment,  1416 

Troops   in   aiding   civil   authority, 
1462  (b) 
Fines,  military  fund,  1415 
Payment,  1407  (a) 
Remission,  1453 
Flags,  Confederate,  1424,  1425 

Spanish-American   war,   1425    (a) 
State,  1426 
Foreign  forces,  1418 
Georgia   volunteers,     see    Volunteers, 

post. 
Governor,  aide-de-camp,  1361,  1363 
(a),  1369,  1391   (a) 
Commander  in  chief,  1360 
Regulations,   1368 
Staff  of,  1361 
Hospital  corps,  non-commissioned  of- 
.    ficers,  1394  (a) 
Incorporated  commands,  1448 
Inspector-general,   department,    1364 
Insurrection,  declaring  state  of,  1434 

Suppression,  1433 
Instruction,  1401,  1402,  1406 
Judge    advocate-general,     department, 

1364 
Jury  duty,  exemption  from,  871,  1413 
Leaving  State,  1417 
License  to  militiamen  to  carry  pistols, 

348  (a) 
Marches,  practice,  1402 
Medals  and  bars,   1460,  1460   (a) 
Medical  department,  1364,  1385  (a) 


PUBLIC  DEFENSE,  cont'd. 
Membership  of  militia,  1370,  1375 
Military     aides-de-camp,     1361,     1363 
(a),  1369,  1391  (a) 
Funds,  1415 

Messages,  right  of  way,  1427  (a) 
Records,   adjutant-general's   office, 
1362  (b) 
Music,  1452 

Muster  ground  excepted  in  law  against 
carrying   deadly   weapons    to   or  at 
public  gathering,  348 
Names,  1451 
National  Guard,  officers,  1369  (a),  1383 

Organization,  1381 
Naval  militia,  battalion,  1445 
Officers,   1443 
Organization,  1442 
Pay,  1444 
Service,  1444 
Oath,  enlistment,  1397 
Officers,  1390 

Authority  to  administer,  1454 
Officers,    allowances    for     equipment, 
1423 
Commissioned  by  Governor,  1383 
Definition,  1377 
Discharge,  1393 

Disposing  of  State's  arms,  200 
Election,  1386-1387 
Eligibility,  1384 

Equipment,  allowances  for,  1423 
Examinations,   1388,   1389 
Immunity  from  court-martial,  140* 
Naval   militia,   1443,   1444 
Non-commissioned  staff,   1394 
Hospital   corps,    1394    (a) 
Oath,  1390 

Administering  of,  1454 
Organized  into  departments,  1364 
Pay,  1419,  1419  (a) 
Purchases  for,  1429 
Railroad  passes,  1462  (a) 
Rank,  1385 

Retirement,  1391-1392 
Term    ot   service,    1369    (a),   1383, 

1391  (b) 
Transfer,  1398 
Uniforms,  etc.,   1422,  1423 
Order  at  parades;  etc.,  preservation  of, 
351-353 

Orders,  civil  officers,  1458 

How  given,  1404 

To  disperse,  1436,  1437 
Ordnance  department,  1364 
Organization   of  militia,   1370-1380 
Organizations,    other    military,    1447 
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PUBLIC  DEFENSE,  contd. 
Parades,  etc.,  preservation  of  orcter  at. 
351-353 

Student  organizations,   1447 
Pay  for  active  service,  1419,  1419   (a) 
Penalties,  remission,  1453 
Pointing  weapon  at  another  in  sham 

battle,  349 
Poll  lists,  examination  of,  to  ascertain 
persons    liable   for    militia    service, 
1374 
Practice  marches,  1402 
Prisoners,  protection  of,  1455 
Process,  exemption  from,  1414 
Property,  accounting  for,   1430 

Inspection,  1382 

Seizure  of  State's,  1431 
Purchases  for  officers  and  men,  1429 
Railroad  passes,  use  by  officers,  1462 

(a) 
Re-enlistments,  1396 
Regulations,  army,  1459 

Publication  of,  1462 
Rent,  allowance  for,  1420 
Reports  to  Governor,  1362  (a),  1456 
Reserve  militia,  call  for,  1378 

Membership,  1375 

Organization,  1380 
Retired  enlisted  roll,  1399 

Enlisted  men,  1399  (a),  1399  (b) 

Officers,   1391-1391   (b) 
Retiring  board,  1392 
Returns  of  fines  and  penalties,  1453 
Right  of  way  for  troops,  1427 
Riots    and    mob    violence,     assaulting 
troops,   1439,  1440 

Control  of  streets,  1441 

Governor's  duty,  1434 

Military  messages,   right   of  way, 
1427  (a) 

Order    to    disperse    before    firing, 
1436 

Penalty,  1437,  1438 

Resisting  attack,   1439,   1440 

State  of  insurrection,  1433 
Road  duty,  exemption  from,  1413 
Seizure  of  State's  property,  1431 
Selling  State's  arms,  200 
Sham    battle    by     military,     pointing 

weapon  at  another  in,  349 
Soldier  disposing  of  State's  arms,  200 
Spanish-American  war  flags,  1425   (a) 
Staff  departments,  officers,  1360-1369  (a) 

Organization  of,  1367 
State,  another,  militia  from,  1418 

Militia  leaving,  1417 
Streets,  control  of,  1441 

Right  of  way  for  troops,  1427 

Tax,  exemption  from,  1413 


PUBLIC  DEFENSE,  cont'd. 
Subsistence  department,  1364,  1365 
Target-practice,  1401 
Trains  run  on  Sunday,  under  orders  of 

military  authorities,  414  (6) 
Transfer  of  officers  and  men,  1398 
Trespass  on  camp-grounds,  1446 
Uniforms,  1421-1423 

Wearing  illegally,  1450 
United   States  officers,  assignment  to 

militia,  1366 
Venue,  change  of,  1457 
Volunteers,  eligibility,  1464 
Expenses,  1467 
Laws  to  which  subject,  1467 
National    Guard   brigades,   attach- 
ment to,   1466 
Organization,  1463 
Regulation  and  control,  1465 
War,  articles  of,  1459 
Weapons,    carrying    to    or  at    muster 
ground,  348 
Pointing   at  another  in  sham  bat- 
tle, 349 

PUBLIC  DOCUMENTS. 

Stealing,  altering,  etc.,  284 

PUBLIC  FUNDS. 

Commissioner  of  roads  and  revenues, 
illegally  letting  contracts  for  public 
work,  283;  387-389  C.  C. 

Embezzlement,  184,  185,  187 

Interest  on,  illegally  received,  197-199 

Purchase  of  orders  or  scrip  to  be  paid 
out  of,  at  discount,  281 

Using  by  public  officer,  196 

Withholding,   195 

PUBLIC  GATHERING. 

Carrying  deadly  weapons  to  or  at,  348 
Unlawful    assembly:      See    Unlawful 
Assembly. 

PUBLIC  HATRED. 

Libel,  340 

PUBLIC  HEALTH. 

See  Sanitation. 
Adulteration    of    foods,    etc.,    451-453; 

2101  C.  C. 
Boll-weevil,   bringing  into   State,  483; 

2134,  2135  C.  C. 
Carcasses   of    animals,    burying,    484, 

485,  487 
Cattle,    diseased,   regulations,    577-583; 

2071-2083   C.   C. 
Cemeteries,  violation  of  regulations  as 

to,  409;  1755-1760  C.  C. 
Cigarettes,   furnishing  to   minors,   491 
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PUBLIC  HEALTH,  conft. 
Clothing,      second-hand,      importatior 

and  purchase,  477..  478 
Contagious   diseases,   regulations,   492- 

503;   1632-1650   C.   C. 
Cotton-seed  meal,  inspection,  etc.,  of, 

645 
Decayed  matter,  burying.  486,  487 
Drainage,  canals,  interference  with,  490 
Orders,    noncompliance    with,    489 
Drugs,  narcotic,  sale  of,  454-461;  1651- 

1654   C.    C. 
Fertilizers,  sale  of,  643 

Sale  of  formulas  for,  561 
Grain,  inspection  of,  644 
Human  bodies,  disinterment,  403,  410 
Embalming,  411;  1718  C.  C. 
Traffic  in,  407 
Infectious   diseases,   477,   478,   492-503, 

581;   1632-1650   C.   C. 
Infested  trees,   etc.,   sale   or  shipping. 

479-487;   2126,   2128,  2130,  2138  C.   C. 
Live  stock,  diseased,  regulations,  577- 

583;   2071-2083   C.   C. 
Misbranding  foods,  etc.,  451-453;  2101 

C.  C. 
Narcotics,   sale   of,   454-461;    1651-1654 

C.  C. 
Nuisances  injuring,  681 
Oleomargarine,   sale   and   use   of,   559, 

560 
Poisons,    sale    of,    454-461;    1651-1654 

C.  C. 
Quarantine    regulations,    495-501,    582; 

1634-1648,  2071-2082  C.   C. 
Second-hand    clothing,     regulation    of 

sale,  477,  478 
Stale  matter,  burial,  486,  4S7 
Turpentine  boxes,  cutting,   488 
Vaccination,  494 
Ventilation,  passenger  cars,  539 

PUBLIC  HIGHWAYS. 

See   Highways  and    Roads. 

PUBLIC  HOSPITAL. 

Dead    bodies,    duty   of   officers   as   to, 
409:  1756  C.  C. 

PUBLIC  INDECENCY. 
See   Public  Decency. 
Bathing,  421 
Lewdness,  381 

PUBLIC    JUSTICE    AND  OFFICIAL 
DUTY. 

Crimes  against,  barratry,  330-332 
Bribery,  270,  271 
Compounding  crimes,  328 
Penalties,  329 


P.UBLIC  JUSTICE  AND   OFFICIAL 
DUTY,  cont'd. 
Crimes  against,  cont'd. 
Embracery,  333 
Escapes,  317-323 
False  swearing,  261,  262,  2G6-269 

Subornation   of,   263,    264 
Harboring  convicts,  327 
Guilty  persons,  326 
Influencing   Governor  or    head  of 

department,  272 
Lobbying,   324-325    (e) 
Mutiny,  334-336 

Obstructing     legal     process,    sen- 
tence, etc.,  311,  312 
Peace  officers,  acting  as,  illegally,. 
338 
Illegal  appointment,   337 
Perjury,  259,  260,  265 

Subornation   of,  263,   264 
Personating  in  bail,  310 
Public  officers,  misconduct,  273-309 
Rescues,  313-316 

Sentence  of  children's   court,   ob- 
structing, 897 
Subornation    of    perjury     or   false 
swearing,  263,  264 
Homicide  in  execution  of,  70 

PUBLIC  MORALITY. 

Adultery,  372 

Bestiality,  375-377 

Bigamy,  367-370 

Billiard  tables,  minors  using,  406 

Cigarettes,  sale  to  minors,  491 

Cock-fighting,  405 

Dance-halls,  operating,  425 

Disorderly   houses,   keeping,    382-384 

Fornication.  372 

Gaming,  389-396  (b) 

Incest,  371;  2932  C.  C. 

Intoxicating  liquors,   regulations,   426- 

448 
Lewdness,  381,  382 
Lotteries,  etc.,  397-403 
Nuisances  corrupting,  681 
Obscenity,  385-388 
Polygamy,  367-370 
Pool  tables,  minors  using,  406 
Religious  worship,  disturbing,   412,413, 

422-424 
Seduction,  378-380 
Sodomy,  373,  374,  377 
Sunday,  violating  laws  as  to,  414-421 
Ten-pins,  minors  rolling,  406 
Trading-stamps,  issuing,  etc.,  404 
Vagrancy,  449,  450 
Vulgar  language,   using,  387,   388 
Waiver  of  laws,  5 
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PUBLIC  OFFICE. 

Disqualification  to  hold   by  convictio? 

of  bribery,  1077 
Embezzlement    of     public    funds 

1077 
Extortion,  304 
Larceny,  1077 
Malfeasance  in  office,  1077 
Moral  turpitude,  crimes  involving. 

1077 
Receiving  interest  or  profits  from 

use  or  loan  of  public  funds,  193 
Treason,  1077 

Votes,  buying  or  selling,  605 
Farming  out,  285 
Sale  of,  285 

PUBLIC  OFFICERS. 

See  specific  heads. 

Altering  official  instruments,  231  (1-5) 
Arms  belonging  to  State,  disposal  of, 

200 
Assault  by,  under  color  of  office,  288 
Betting  on  elections,  396  (a) 

Punishment,  396  (b) 
Bonds,    acting    before    filing    or    ap- 
proval, 275,  276 
Bribery,  270,  271 
Carrying  deadly  weapons.  348 
Code,  substantial  compliance  with,  re- 
quired, 1  (6);  4  (6)  C.  C. 
Commission  illegally  received  for  de- 
positing in  State  depository,  199 
Compensation,     attorney-general,    ex- 
tortion, 304 
Bailiffs,  876 

Special  criminal,  1132 
Clerks  of  court,  1133 
Constables,  1140 

Statement,  6017  (b)  C.  C. 
Coroners,  1141 

County   officers,    delivery   of   mis- 
demeanor convicts,  1171 
Deposit  of  State's  money,   receiv- 
ing fee  for,  197 
Dividing,  285 

Extortion,  302-304,  307,  303  i 

Fee  bill,  posting  in  office  required. 

306 
Guards,  1136,   1137,  1137   (a),  1161 
Illegal,  taking,  305-307,   1125 
Inspectors  of  lumber,  646 
Jail,   for  convict   detained  as  wit- 
ness, 1182,  1183 
Jailers,  1135,  1161 
Deputies,  1136 


PUBLIC  OFFICERS,  confd. 
Compensation,  cont'd. 

Jury  commissioners,   1138 

Jurors,   876-878 

Justices  of  the  peace,  1139 

Statement,  6017  (b)  C.  C. 
Ordinaries    assisting     pensioners, 
1511,  1511   (a),  1514 
Recording  prescription  for  al- 
cohol, 427 
Seducer's  bond,  1142 
Pensions,      assisting      pensioners, 
1511,   1511    (a),   1514 
Commissioners,    1471 
Clerk,   1482 
Stenographer,    1482 
Prison    commission,   1188 

Secretary,  1190 
Reporter,   1131 
Sheriffs,  1134 

Solicitor-general,    attorney    acting 
for,    806 

Certificate  of  services,  1127 
City  court,  1129 
Enumeration,    1126 
Extradition    proceedings,    1359 
Supreme  Court,  1128,   1130 
Special  criminal  bailiffs,  1132 
State's    money,    receiving   fee    for 

deposit  or  use  of,  197 
Statements   as   to  fees,   failure   to 

make,  285  (a) 
Stenographic  reporter,  1131 
Superior  court  clerks,  1133 
Conspiracy  to  defraud  State  or  county 
291-294 

Contracts,      illegally      letting      public 

work,  283;   387-389  C.  C. 
Conviction    of    crime    as    disqualifying 

to  hold  office:    See  Public  Office. 
Counterfeiting      official       instruments, 

231    (1-5) 
Deadly  weapons,  carrying,  348 
Deposit    in    State    depository,    interest 
illegally  received,   199 
Of  State's  money,  receiving  inter- 
est, etc.,  for,  197 

Deputies.,  failure  to  take  or  file  oath 

273 
Detaining  books,  etc.,  from,  287 
Disqualification    by    receiving    interest 
or  profits   from  use  or  loan   of 
public    funds,    198 
By      conviction    of     crime;       See 
Public  Office. 
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PUBLIC  OFFICERS,  confd. 

Election     for    mayor    and     alderman, 
municipal  employees  or  officers 
acting  as  managers  of,  913   (a) 
C.  C. 
Punishment,  666  (a) 
Embezzlement  by,  184,  187 
Extortion,    defined,    302,   304,    307,    308 

Punishment,  303,   304.   307,  308 
Fees,  see  Compensation,  ante. 
Forging      official       instruments,       231 

(1-5) 
Fraudulent  seizure  by  one  claiming  to 
be,  214 

Interest  illegally  received  for  deposit- 
ing in  State  depository,  199 
Receiving,   for   deposit   or  use   of 
state's  money,  197 
On  public  funds,   198 
Joint  authority  executed  by  majority, 

1  (5);  4  (5)   C.  C. 
Liability    of,     not    modified    by    law 
against    using   or   receiving   interest 
on  State's  money,  197 
Loan  of  public  funds,  receiving  inter- 
est for,  198 

Malpractice,  295-301 
Municipal   election,   employees   or   of- 
ficers  acting   as   managers,   913 
(a)  C.  C. 
Punishment,   666    (a) 
Oath,  failure  to  take  or  file,  273,  274, 

276 
Profits  on  public  funds,  receiving,  198 
Public    documents,    stealing,    altering, 
etc.,  284 
Funds,   receiving  profits  or  inter- 
est from  use  or  loan  of,  198 
Removal  from  office,  attorney-general, 
304 
Bank  examiners,  622 
Board  of  commissioners,  for  mal- 
practice, 301;  528  C.   C. 
Coroner,     for    refusal     to    receive 
prisoner,  289 

County    judge,     for     malpractice, 
301;  528   C.  C. 
Treasurer,   for  embezzlement, 
187 
Malpractice,  301;  528  C.  C. 
Purchasing      orders       or 
claims  at   discount,   280 
Extortion  as  ground,  303,  304 
Fees,  illegal,  taking.  1125 
Inspector  of  lumber,  647,  649 
Naval  stores,  650 


PUBLIC  OFFICERS,  confd. 
Removal  from  office,  cont'd. 
Jailers,  for  cruelty,  286 

Refusal  to  receive  prisoner,  289 
Judge,     county,     for    malpractice, 

301;  528  C.  C. 
Justice  of  peace,   for  malpractice, 
301;  528  C.  C. 

Magistrate,     for     false    imprison- 
ment, 108 

Malpractice,    as    ground    for,  295, 
299-301;    528    C.    C. 

Ordinary,     for     malpractice,   301; 

528  C.  C. 
Peace   officers,   failure   to  prevent 

duel,  357 
Penitentiary    keeper,    for    refusal 

to  receive  convict,  290 
Pilots,  for  violation  of  quarantine 

duties,  499 
Public  officers  purchasing  county 
orders,    etc.,    at    discount,   280, 
281 
Sheriff,  for  refusal  to  receive  pris- 
oner, 289 
Solicitor-general,    exacting   illegal 

costs,  802 
Stenographic     reporter,     superior 

court,  810 
Tax-collector,     for      malpractice, 
301;  528  C.  C. 
Sale  of  arms  belonging  to  State,  200 

Office,  285 
Seizure  by  one  claiming  to  be,  214 
Speculation  in  county  orders,  etc.,  281 
State  depository,  interest  illegally  re- 
ceived for  depositing  in,  199 
Stealing,    altering,    etc.,    public   docu- 
ments, 284 
Substantial     compliance     with     Code, 

sufficient,  1  (6);  4  (6)  C.  C. 
Successors  detaining  books,  etc.,  from, 

287 
Use  of  public  funds,  receiving  profits, 

etc.,  from,  197,  198 
Weapons,  carrying,  348 

PUBLIC  ORDER. 

See   Public   Peace. 

Abrogation   of   laws    for   preservation 

of,  5 
Waiver  of  laws,  5 

PUBLIC  OUT-CRY. 

Contract   for   public   work,   failure  to 
let  by,  283;  387  C.  C. 
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PUBLIC  PEACE. 

Crimes      against,      abusive      language 
causing,  387,  388 
Affrays,  361 

Arrest,  privilege  of  electors,  911 
Legislators,  912 
Militiamen,   913 
Capitol   building  or  grounds,   dis- 
orderly conduct,  219-221 
Defamation     of    virtuous    female, 

343 
Disorderly     house,      maintaining, 

383 
Disturbing  divine  service,  412,  413, 
850 
Military  parades,  351-353 
Schools,   424 
Dueling,    354-358 
Forcible  entry  and   detainer,  344- 

346 
Insurrection,  50,  55-58,  1434 
Intoxication  at  church,  etc.,  439 
In  public  place,  442 
Passengers,    930 
Libel,  340-342 

Malicious   mischief,   742-787 
Militia,  ordering  into  active  serv- 
ice, 1376 
Mob  violence,  362-365,  1434,  1436- 

1438,  1441 
Obscene     language,    use    of,    387, 
388,  412,  442,   925,   927,   930 

Parades,  disturbing,  351-353 
Passenger,  ejection  for  disorderly 

conduct,  925,  927,  930 
Riot,  360,   1434,   1436-1438,   1441 
Unlawful      assembly,      359,     1434. 

1436-1438,    1441 
Vagrancy,  449,  450,  1289 
Weapons,  carrying  concealed,  347, 
348 
Furnishing  to  minor,  350 
Grand  jury  charge,  850 
Pointing  at  another,  349 
Shooting   guns,     115-115     (b), 
418,   504,   512,   515 
Justices   of  the   peace,   jurisdiction   to 
conserve,  789  (1) 

Warrants    for    good    behavior,     1317- 
1319 
To  keep  the  peace,  1320-1324 

PUBLIC  PLACES. 

Affray,  361 

Carrying  deadly  weapons,  348 
"  Intoxication,    442 
Obscene  prints  in,  386 


PUBLIC  POLICE. 

Offenses  against,  367-702 

PUBLIC  POLICY. 

Offenses  against,  367-702 

PUBLIC   PROPERTY. 

Capitol    building,    injuring,    219-221 

Conspiracy  to  illegally  obtain,  291-294 

Embezzlement,  184 

Inventories  of,  grand  jury  charge,  850 

Phosphate  rock,  digging,  201 

Sale  of  arms  of  State,  200 

Withholding,  195 

PUBLIC  RIDICULE. 

Libel,  340 

PUBLIC  ROADS. 

See  Highways. 

PUBLIC  SAFETY. 

Building  regulations,  violation,  511 
Firearms,  discharge  at  picnics,  515 
In  or  at  passenger  cars.  512,  515 
On  or  near  highways,  504 
Locomotive    engineers,     qualifications 
of,  525;  2696  C.  C. 
Headlights,    526;   2697    C.    C. 
Picnics,  shooting  firearm  at,  515 
Railroad,  bell,  ringing  of,   520 
Blow-posts,  518;  2675   C.   C. 
Commission,    disclosures   by,    528; 
2665    C.    C. 
Violation    of    orders    of,    527; 
2668  C.  C. 
Destroying,  522,   523 
Discharging     firearms     at     or     in 

trains,  etc.,  512,  515 
Explosive  oils  used  to  light  cars 

516 
Interfering  with  running  of  trains 

524 
Intrusion  on  track,  521 
Locomotive    engineers,     qualifica- 
tions, 525;  2696   C.  C. 
Headlights,  526;  2697  C.   C. 
Obstructing,  522,  523 
Signboards      on      right    of     way, 

526  (a);  2698  (a)   C.  C. 
Stopping  trains  at  crossings,  517 
Whistles,    failure     to    blow,     519, 

520;    2675    C.    C. 
Wrecking  trains,  513,  514 
Street-railroads,    discharging    firearms 
at  or  in  cars,  512,  515 
Wrecking  cars,  513,  514 
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PUBLIC  SAFETY,  confd. 

Surf-bathers,  life  boats,  505 
Life  lines,  507,  509,  510 
Life  preservers,  507,  509,  510 
Life  savers,  506.  509 
Tide  flags,  508,  509 

Trains,  crossings,  stopping  at,  517 
Discharging  firearms  at  or  in,  512, 

515 
Lighting  with   explosive   oils,   516 
Movement  of,  interfered  with,  524 
Signals,  519,  520;  2675  C.  C. 
Wrecking,  513,  514 

PUBLIC  SCHOOLS. 

Books   adopted   to   be   used,   696,   697; 
1439,   1460  C.  C. 
Contract    price,    demanding    more 

than,  697;   1439,  1460  C.  C. 
Supplementary    readers,    696,    697; 
1460  C.  C. 
Certificate  issued  to  teacher,  altering, 
233 
Counterfeiting,  233 
Forgery,  233 
Disturbing,  424 

Licenses  to  teach,  altering,  233 
Counterfeiting,    233 
Forgery,    233 
Liquor,   carrying   to,   436 

Sale,  within  three  miles  of,  435 
Obscene  prints  in  or  about,  386 
Officers,  gifts  to,  by  school  book  pub- 
lishers, 698   (a) 
Scholastic  month,  2;  5  C.  C. 

PUBLIC  SCHOOL  FUND. 

Fines,  branded  oil  vessels,  wrongfully 
using,   640 

Cruelty  to  animals,  754 

Embalming,  illegally  practicing, 
411 

Illegal  grant  of  medical  diploma, 
463 

Oil-inspection  regulations,  viola- 
tion of,  640 

PUBLIC  SEALS. 
Counterfeiting,  246 
Forgery,  246 

Using    forged    or     counterfeited    seal, 
246 

PUBLIC  TRADE. 

Adulterating    foods,    drugs,    etc.,    451- 

453,  655 
Copyrights,  sale  of,  635;  4293   C.   C. 


PUBLIC  TRADE,  cont'd. 

Drugs,  compounding  and  sale  of,  454- 
461 

Farm  products,   regulations,   549-553 

Fertilizers,  regulations,  561,  643 

Freight  trains,  running  on  Sunday, 
414,  415 

Illuminating  fluids,  sale  of,  639;  1809 
C.  C. 

Intoxicating  liquors,  violation  of  reg- 
ulations, 426-448 

Misbranding  foods,  drugs,  etc.,  451-453, 
655 

Mowing-machines,  violation  of  regu- 
lations, 467;  973  C.  C. 

Oils,  sale  of,  639,  642;   1809   C.    C. 

Oleomargarine,  regulations,  559,    560 

Patent  rights,  sale  of,  635;  4293    C.   C 

Peddling,  631 

Poisons,  sales  of,  454-461 

Proprietary  rights,  sale  of,  635:  4293 
C.  C. 

Registration  of  business,  469;  978 
C.  C. 

Sewing-machines,  violation  of  regula- 
tions, 468;  976  C.  C. 

Soft  drinks,  sale  of,  465,  466;  957  C.  C 

Sunday,  violation   of,   381,   414-416 

Tax  on  business,  469;  978  C.   C. 

Tickets,  traffic  in,  636;  2733,  2734  C-  C 

Tippling  houses,  keeping  open  on 
Sunday,  381 

Trains,  running  on  Sunday,  414,  415 

Weights,  stamping  on  foods,  etc..  562- 
566 

PUBLIC  TRIAL. 

Accused  to  have,  8   (5) 

PUBLIC  WAREHOUSEMEN. 

Unlawful  disposition  of  goods,  701 

PUBLIC  WORK. 

Competitive  bidding,   preventing,    741; 

390,  391   C.   C. 
Contract,  illegal,  283;  387-389   C.    C. 
Misdemeanor    convicts     working      on: 

See  Misdemeanor  Convicts. 

PUBLIC  WORSHIP. 
Carrying    deadly    weapons    to     or     at 
piace  of,  348 
Liquors  to  place  of,  438,  441 
Disturbing,  412 

Grand  jury  charge,   850 
Intoxication    at   place    of,    439 
Larceny   from  house  appropriated    to, 
180 
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PUBLIC  WORSHIP,  confd. 
Liquors,  carrying  to  place  of,  438,  441 

Drinking  at  place  of,  440,  441 
Police  at  place  of,  appointment,  928 
Weapons,  carrying  to  or  at  place  of, 
348 

PUBLICATION. 

See  Advertisement. 
Campaign  expenses,  671;  92  C.  C. 

Grand  jury  charge,  850 
Counterfeited  coin,  237 
Forged  coin,  237 
Grand  jury  presentments,  851 
Instrument  impressed  with  forged  or 

counterfeit  seal,  246 
Marriage  banns,  performing  ceremony 

without  publication,  677 
Militia  regulations,  1462 
Name    or   identity   of   victim   of   rape 
or  assault  to  rape,  343  (a) 
Punishment,   343    (b) 
Notice    of   contract    for    public   work, 
failure  to  make,  283;  387,  388  C.  C. 
Proclaiming  o/ie  to  be  coward,  for  re- 
fusal to  fight  duel,  358 
Rape,  publication  of  name  or  identity 
of  female,  343  (a) 
Punishment,  343   (b) 
Scire  facias  served  by,  962 

PUBLISHER 

Contempt  of  court  in  refusing  to  give 

name  of  author  in  libel  case,  341. 
Fees  for  advertising,  officers  retaining 

part  of,  308 
Libel,  competent  witness,  341 

Refusing  to  give  name  of  author, 
indictable  as  author,  341 
Punished  for  contempt,  341 

PUNISHMENT. 

Abuse  of  prisoner,  12 

Accessory  after  the  fact,  48 
Before  the  fact,  46 

Attempts  to  commit  crime,  19,  1066 

Authority,  convicts  punished  without, 
105 

Banishment  beyond  State,  10 

Benefit  cf  clergy,  17 

Bill   of  attainder,   3 

Capital:  See  Capital  Punishment. 

Coexisting  laws,  18 

Convicts,   unauthorized   person  inflict- 
ing, 105 

Conviction  to  precede,  20 

Corruption  of  blood,  16 

Counsellors  of  crime,  37 


PUNISHMENT,  cont'd. 
Cruel  and  unusual,  prohibited,  12 
Cruelty  in  jailers,  286 
Death:     See  Death. 
Discretion  of  court,  1063 
Due  process  of  law,  6;  6359,  6688  C.  C. 
Excessive  fines,  12 
Felonies,  1062 

Offense    punishable    by    death    or 
imprisonment  in  penitentiary  as 
constituting,  2 
Forfeiture  of  estate,  16 
Husband  coercing  wife,  38 
Idiots,   36 

Imprisonment   in   penitentiary,   killing 
in  commission  of  crime  punish- 
able by,  as  murder,  67 
Successive  imprisonments,  1067 
Infants,  34 

Instigators  of  crime,  37 
Involuntary  servitude,  15 
Lunatics,  35 
Misdemeanors,    1065,   1066 

Offenses  not  punishable  by  death 
or  imprisonment  in  penitentiary 
as  constituting,  2 
Penitentiary,  killing  in  commission  of 
crime    punishable    by    imprisonment 
in,  as  murder,  67 
Pregnant   convict,   1070,   1071 
Principals,  husband  coercing  wife,  38 
Instigators   or   counsellors   of   in- 
fants, etc.,  37 
Persons    causing     commission    of 
crime  by  threats,  41 
Drunkenness  of  perpetrator  of 
crime,  39 
Second  degree,  43 
Recommendation  of  jury:  See  Recom- 
mendation by  Jury,  to  Mercy. 
Second  offense,  1068 
Sentence,   1062-1081    (d) 
Successive  imprisonments,  1067 
Unauthorized,   of  convict,   105 
Unusual,  12 
Whipping,  10 

PURCHASER. 

Bona   fide,    from    insolvent   bank,   206 
Native  gold,  bullion,  etc.,  699 


PURE  FOOD. 

Adulterated  foods,  drugs,  etc.,  451-453; 
2101  C.  C. 

Misbranded  foods,  drugs,  etc,  451-453; 
2101  C.  C. 

Oleomargarine,  regulations,  559,  560 
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PUTATIVE  FATHER. 

Bond   for  maintenance   of   child,   682, 
1332,  1335 
Action,    1336 
Warrant  against,  1331 

PUTTING  OUT  EYE. 
Mayhem,  83-92 

QUAIL. 

Closed  season,  594   (d) 
Game  birds,  deemed  to  be,  594  (a) 
License  to  hunt,  594   (c),  594  (h) 
Number  which  may  be  killed,  594  (e) 
Sale  prohibited,  594  (b),  594  (c) 
Transportation     prohibited,     594     (c), 
594  (i) 

QUARANTINE. 

Cattle,  diseased,  582;  2071-2082  C.  C. 
Contagious  diseases,  495-501;  1634-1648 

C.  C. 
Infectious  diseases,  495-501;  1634-1648 

C.  C. 
Inland  travelers  to  perform,  498;  1639 

C.  C. 
Prescribing,  495;  1634  C.  C. 
Punishment  for  violating  regulations, 

495-501;   1634,   1640,   1641   C.   C. 
Regulations,   495-501;   1634-1648    C.    C. 
Vessels,  bill  of  health,  497;  1638  C.  C. 
Municipalities     to    regulate,    495; 

1634  C.   C.  . 

Passengers'  duties,  500;  1641  C.  C. 
Pilot's  duty  before  boarding,  499; 

1640  C.  C. 
Removal    to    quarantine    grounds, 
496;  1636  C.  C. 

QUARRYING. 

Convict  camps  for,  1173,  1174 

QUASHING  INDICTMENT. 

Limitations  of  prosecutions,  effect,  30 
(4) 

QUESTIONS. 

Cross-examination  of  prisoner,  1036 
Witnesses,    1044 

Leading   questions,   1045 
Jury,  cooling  time,  65 

Credibility  of  witnesses,  1054 
Disinterment,    reasonable    ground 

for,  410 
Force,  in  forcible    entry  and  de- 
tainer   prosecution,    346 
Impeachment  of  witness,    1052 
Justification  for  assault,  103 


QUESTIONS,  confd. 
Jury,  cont'd. 

Possession,  in  forcible  entry   and 

detainer  prosecution,   346 
Voir  dire,  1001,  1002 
Leading,  1045 

Witnesses,     cross-examination,      1044, 
1045 
Examination,  separate,  1043 
Incriminating  answers,  compelling, 

9,   1037 
Interpreters,  1040 
Leading,  1045 

QUO  WARRANTO. 

Superior  court  judges  may  issue,    792 
(1) 

RACES. 

Carriers  to  furnish  equal  accommoda- 
tions   to    passengers    regardless 
of  race,  533,  534 
Separation   of   white   and    colored 
persons,   534-537 
Nurses  and  servants  excepted, 

540 
Sleeping   cars,   538,   540;    2724, 
2725  C.  C. 
Convicts,    colored    and    white,    to    be 
kept  separate,   679,  1201,   1203,    1249, 
1265 
Marriage  of  whites   and   colored   per- 
sons, 678 
Person  includes  colored  persons,  2 
Railroads,  equal  accommodations,  533, 
534 
Separate  cars,  534,  537 

Assignment  of  passengers    to, 

535,    536 
Nurses  excepted,  540 
Sleeping-car  accommodations,  538; 
2724,  2725  C.  C. 
Nurses  excepted,  540 

RACING. 

Entering  animal  out  of  proper    class, 
724 
Rules    for    determining   class,    725 
True  name  of  animal,  726 
Under  false  name,  724 

RAFTS. 
Life,  hotel-keepers  on  beaches  to  fur- 
nish, 505 

RAFTSMAN. 
Drifted    timber    or    lumber,    disposing 
of,  224 
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RAILROADS. 

See  Carriers. 
Affidavit,  false,  of  building  contractor 

as  to  payment  of  debts,  266 
Altering  of  receipt  for  employees  as- 
sociation dues,  234 
Uttering  receipt,  236 
Bell,    tolling   within   corporate   limits, 
520 

Blow-posts,   neglecting  to  erect,   518; 

2675  C.  C. 
Bridges,  burning,  142 

Recommendation      by      jury      to 
mercy,  142,  1062 
Car,   breaking   and   entering  with   in- 
tent to  steal,  or  stealing  there- 
from, 181 
Cinder  deflectors,    540   (a);    2723 

(a)  C.  C. 
Destroying,  522,  523 
Drunkenness   on,   442 
Explosive  oils,  use  of,  516 
Lights  required,   529,  539 

Charge  to  grand  jury,  531,  850 
Conductor's  failure  to  furnish, 
530 
Passengers,  see  Passengers,  post.' 
Rocking,  512 
Shooting  at,  512 
Sleeping,  separation  of  races,  538. 

540;   2724,  2725   C.   C. 
Ventilation,  539 
Water  required,  529 

Charge  to  grand  jury,  531,  850 
Conductor's     failure    to    pro- 
vide, 530 
Wrecking,  513,  514 
Colored    passengers,    accommodations 

for,   533-540;   2724,   2725   C.    C. 
Commission,    disclosures    by    commis- 
sioner, 528;  2665  C.  C. 
Orders,  violation  of,  527;  2668  C. 
C. 
Conductors,  powers  of  police  officers, 
338,    925-927 

Conspiracy    to    wreck    company,    736, 

737 
Counterfeiting  of  receipt  for  employ- 
ees association  dues,  234 
Uttering  receipt,  236 

Criminal     negligence     of    employees, 

117 
Crossings,    signboards,    526    (a);   2698 
(a)  C.  C. 
Stopping  at,  517 

6  Ga  Code— 67 


RAILROADS,  cont'd. 
Destroying,  522,  523 
Drinking  water  on  passenger  cars,  529 
Charge  to  grand  jury,  531,  850 
Conductor's     failure     to     furnish, 
530 
Employees,  altering  of  receipt  for  as- 
sociation dues,  234,  236 
Counterfeiting  receipt  for  associa- 
tion dues,  234,  236 
Criminal  negligence,  117 
Forgery  of  receipt  for  association 

dues,  234,  236 
Jury  service,  exemption  from,  871 
Militia  duty,  exemption  from,  1371 
Passes,   2735    C.    C. 
Excursion  trains,  shooting  on,  515 
Explosive  oils,  lighting  cars  with,  516 
False  affidavit   of  building  contractor 

as  to  payment  of  debts,  266 
Forgery  of  receipt  for  employees  as- 
sociation dues,  234 
Uttering  receipt  236 
Injuring,  522,  523,  1062 
Lights    on    passenger    cars,    required, 
529,  539 
Charge  to  grand  jury,  531,  850 
Conductor's  failure  to  furnish,  530 
Explosive  oils  used,  516 
Locomotives,  electric  headlights,  526; 
2697  C.  C. 
Engineer's  qualifications,  525;  2696 

C.  C.  • 

Ringing  bell  within  corporate  lim- 
its, 520 
Negligence,     criminal,    of    employees, 

117 
Obstructing,  522,  523 

Recommendation      by      jury      to 
mercy,  1062 
Overcharges,  730 
Passengers,  drunkenness,  442 

Ejection  by  conductor,  925,  927 
Equal    accommodations    for    col- 
ored passengers,   533,   534 
Separate   cars   or   apartments, 
534-538 
Assigning    passengers    to, 
535-537 
Sleeping   cars,   538,   540;   2724, 
2725  C.  C. 
Seats  for,  539 
Station        accommodations,      532; 

2727  C  C. 
Tickets,  illegal  traffic  in,  636;  2733, 
2734  C.  C. 
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RAILROADS,  confd. 
Passes,  former  employees,  2735  C.  C. 
Judges,   324   C.   C. 
Military   officers,   1462    (a) 
Postal  clerks,  jury  service,  exemption 

from,   871 
Receipts    for    property    delivered    for 

carriage,  633 
Rocking  cars,  512 

Recommendation      by      jury      to 
mercy,  512,  1062 
Shooting  at  or  in  cars,  512 

Recommendation      by      jury      to 
mercy,  512,  1062 
Signals,   518-520;   2675,   2677   C.   C. 
Signboards  on  right  of  way,  526  (a); 

2698  (a)  C.  C. 
Speed    of    trains,    checking;    519;   2675 

C.  C. 
Station    accommodations    for    passen- 
gers,   532;    2727    C.    C. 
Stealing  rides  on  trains,  717 
Sunday,  running  trains  on,  414,  415 
Tickets,    illegal    traffic    in,    636;    2733, 

2734  C.  C. 
Tracks,  intrusion  on,  521 
Trains,  bells,  tolling,  520 

Cinder    deflectors,    540    (a);    2723 

(a)  C.  C. 
Crossing  stops,  517 
Destroying,  522,  523 

Recommendation    by  jury    to 
mercy,  1062 
Drunkenness  oh,  442 
Engineers,    qualifications    of,    525; 

2696  C  C. 
Excursion,  shooting  on,  515 
Interfering    with     movement    of, 

524 
Lights,  529-531 

Explosive  oils  used.  516 
Grand  jury  charge,  531,  850 
Obstructing,  522,  523 
Passengers,  see  Passengers,  ante. 
Sabbath,  running  on,  414,  415 
Shooting  at,  512 

Speed,  checking,  519;  2675  C.  C. 
Whistles,    blowing,    518-520;    2675 

C.  C. 
Wrecking,  513,  514 

Recommendation    by    jury    to 
mercy,  513,  1062 
Ventilation  of  cars,  539 
Water  on  passenger-cars,  529 

Charge  to  grand  jury,  531,  850 
Conductor's     failure     to     furnish, 
530 


RAILROADS,  confd. 
Whistle,  failing  to  blow,  519,  520;  2675 

C.  C. 
Wrecking  railroad  company,  734 
Attempting  to  wreck,  735 
Conspiring  to  wreck,  736,  737 
Definition,  738 
Evidence  of  intent,  739 
Wrecking  trains,  cars,  etc.,  513,  514 
Recommendation      by      jury       to 
mercy,  513,  1062 

RAPE. 

Assault  with  intent  to,  98 

Recommendation      by      jury       to 
mercy,  1062 
Definition,  93 
Publication  of  name  of  female,  343  (a) 

Punishment,  343  (b) 
Punishment,  94 
■    Recommendation    by    jury    to    mercy, 
94,  1062 

RATES. 

Advertising,    demanding    illegal     rate, 

307 
Carriers,  730-733 
Interest,  700;  3444  C.  C. 
Speed     of   motor   vehicles,     528      (c); 
828  (e)  C.  C. 
Train,  519;  2675   C.  C. 
Toll,  regulation,  567,  569.  570,  573 

REAL  PROPERTY. 

Conveyance  by  forged  title,  252 
Cutting  wood,  etc.,  on  land  of  another, 

216  (1) 
Forcible  entry  and  detainer,  344-346 
Larceny   of  thing   savoring   of    realty 

166 
Personalty,    anything    becomes,    when 

detached   from,   167 
Property  includes,  2;  5  C.  C. 
Severing  produce   from,   768 
Squatting  or  settling  on,  216   (4) 
Taking    and    carrying    away    property 

from  land  of  another,  216   (2) 
Threatening  to  destroy  or  injure,  lid 
Trespass,  216,  217 

REASONABLE  DOUBT. 

Evidence,  1013 

REASONABLE  FEAR. 

Justification  for  committing  crime  un- 
der threat,  41 
Homicide,  71 
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REBATES. 

Insurance  premiums,  627   (b) 

REBUTTAL. 

Presumption,  arising  from  failure  to 
produce   evidence,   1015 

Continuance  of  life,  1016 

Fraudulent  insolvency  of  bank, 
204 

Guilt,  1016  • 

Innocence,  1016 

Mental  capacity,  1016 

Prima  facie,  1016 

RECEIPTS. 

Altering,  231  (6),  234 

Uttering,  236 
Carriers,    for    property    delivered    for 

carriage,  633 
Counterfeiting,  231   (6),  234 

Uttering,  236 
Destroying  maliciously,  742 
Dues,    railway    employees  association, 
altering,  234,  236 

Counterfeiting,  234,  236 

Forgery,  234,  236 
Forgery,  231  (6),  234 

Uttering,  236 
Innkeepers,  for  baggage,  634 
Internal  revenue  special  tax,  evidence 
in  suit  to  enjoin  blind  tiger,  448  (a^ 
Larceny  of,  164 

Railway  employees  association  dues, 
altering,  234,  236 

Counterfeiting,  234,  236 

Forgery,  334,  236 

RECEIVING  CONVICTS. 

Definition  and  punishment,  327 
Refusal  of  keeper  of  penitentiary,  290 

RECEIVING  GUILTY  PERSONS. 

Definition  and  punishment,  326 

RECEIVING  PRISONERS. 

Refusal  of  officers,  289,  290 

RECEIVING  STOLEN  GOODS. 

Accessory  after  fact,  168 

Principal   not  taken,  bar  to   prosecu- 
tion as  accessory,  169 

Punishment,  168 

Principal  not  taken,  169 

Search-warrant  for  stolen  goods,  1325- 
1329 

RECOGNIZANCES. 

See  Bail. 


RECOGNIZANCES,  cont'd. 
Bill  of  exceptions,  on  filing  of,  1104 
Forfeiture.  961 

Concealing,  284 

Discharge  of,  284 

Scire  facias,  962  ^ 

Personating  in,  310 
Solicitor-general's    fee    for     litigating, 

1126 
Witnesses  at  coroner's  inquest,  1346 

RECOMMENDATION. 

Grand  jury,  of  law  as  to  floating  saw- 
dust into  streams,  230  (c) 

RECOMMENDATION  BY  JURY,  TO 
MERCY. 

Arson,    resulting   in     death,    134,    135, 

144,  1062,  1063 
Assault  with  intent  to  rape,  1062 
Burning  railroad  bridges,  142,  1062 
Capital    cases,    other    than     homicide, 

1060 
Duel  resulting  in  killing,  356 
Election  laws,  violation  of,  672 
Explosives  causing  death,  784-786 
False  swearing,  1062 
Felonies    punished    as    misdemeanors, 

1062 
Foeticide,  80,  1062 
.  Homicide,    63,    80,    134,    135,    144,    356. 

784-786,  1062,  1063 
Insurrection,  57,  1062 
Manslaughter,  1062 
Mayhem,  90,  1062 
Murder,  63,  80,  134,  135,  144,  356,  784- 

786,  1062,  1063 
Penitentiary    officials    profiting    from 

convicts'  work,  1196 
Perjury,  1062 

Railroads,  destroying,  etc.,  1062 
Rape,  94,  1062 

Assault  with  intent  to,  1062 
Seduction,  1062 
Shooting  at  trains,  512,  1062 
Sodomy,  1062 
Subornation  of  false  swearing,  1062 

Perjury,  1062 
Term  of  imprisonment,  1063 
Trains,  rocking.  512,  1062 
Shooting  at,  512,  1062 
Wrecking,  513,  1062 
Treason,  51,  1062 

RECORDS. 

Alcohol,   prescription   for,  427 

Sale  by  wholesale  druggists,  430 
Altering,  284 
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RECORDS,  confd. 

REFORMATORY,  GEORGIA  STATE, 

Avoiding,  284 

cont'd. 

Bond  in   seduction  prosecution,   380 

Colored    prisoners,     separation    from 

Certificate    of    board    of    health  as  to 

whites,  1249 

second-hand  clothing,  478 

Conditional  discharge  of  inmates,  1246 

^Commitment     of   State    Reformatory 

Arrest  and  return,  1247 

inmates,    125 

County     reformatories,     effect    as  to, 

Corrupting,  284 

1259 

County,  grand  jury  to  inspect,  845 

Credits  for  good  behavior,  1253,  1254 

Deed   must  be   on,   before   cutting  or 

ifeportment,   system  of  marks,  1253 

removing   timber   or   tan-bark   from 

Discipline,  1244 

uninclosed  land,  226 

Education  of  inmates,  1242,  1243 

Detaining  from  successor  in  office,  287 

Employees,  1242 

Embezzling,  284 

Employment  of  inmates,  1243 

Falsifying,  284 

Equipment,   1257 

Forging,  falsifying,  etc.,  284 

Establishment,  1237 

Habeas  corpus  proceedings,  1313 

Farm,  State,  transfer  from,  1252 

Jailers,  1154,  1155 

Good  behavior  of  inmates,  1253,  1254 

Licenses  to  carry  pistols,  348  (b) 

Guard,  1242 

Military,       adjutant-general's       office, 

Indeterminate  sentence,  1239 

1362  (b) 

Industrial  Farm,  effect  as  to,  1259 

Official,    detaining   from    successpr   in 

Location,  1256.  1257 

office,  287 

Manual  training  of  inmates,  1243 

Plea  to  indictment,  971-973 

Municipal  reformatories,   effect  as  to, 

Poisons,  sale  of,  455 

1259 

Prescription  for  alcohol,  427 

Pardon  of  inmates,  1248 

Poisons,  456 

Parole  of  inmates,  1245 

Prison  commission,  1219 

Arrest  and  return,  1247 

Public,    detaining    from    successor    in 

Prison  commission  to  control,  1241 

office,  287 

Proclamation  by  Governor,  1258 

Stealing,  284 

Races,  separation,  1249 

Trial  for  escape  from  penitentiary,  use 

Record  of  commitment,  1251 

at,  323 

Registration  of  inmates,  1250 

Vital    statistics,    503    (a);    1676    (m)- 

Release  of  inmates,  1248 

1676   (mm)   C.  C. 

Separation  of  races,  1249 

Withdrawing,  284 

Sexes,  1249 

Site,  1256,  1257 

RECORDER. 

Superintendent,  1242 

Atlanta,  may  try  persons  for  injuring 

Teachers,  1242 

Capitol  building  or  grounds,  220 

Term  of  imprisonment,  1239,  1240 

Commitment  of  offenders,  952 

Trades,  instruction  of  inmates  in,  1243 

Work  of  inmates,  1243 

RED  PRECIPITATE. 

REFORMATORY  PRISON. 

Labelling,  454 

See  Industrial  Farms. 

Prescriptions  of  physicians,  456 

Punishment  for  violating  law, '  457 

REFRESHMENTS. 

Record  of  sale,  455 

Jury,  allowance  to,  884 

REFEREE. 

REFUSING  TO  RECEIVE  PRISON- 

Bribery,  271 

ERS. 

REFORMATORY,  GEORGIA  STATE. 

Definition  and  punishment,  289 
Penitentiary  prisoner,  290 

Age  of    convicts    committed  to,  1238- 

1240 

REGISTERED  LANDS. 

Agricultural  products,  1255 

Fishing   in    waters    of,    218;    1958-1962 

Arrest  and  return  of  inmates,  1247 

C.  C. 

Chain-gang,  transfer  from,  1252 

Hunting  on,  218;  1958-1962   C.  C 
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REGISTERED  ROADS. 

Encroaching  on,  546 
Obstructing,  547 

REGISTRAR. 

Voter's  lists,   falsifying,  662 

REGISTRATION. 

See  Records. 
Attorneys  and  agents  employed  to  in- 
fluence legislation,  325   (a) 
Punishment   for   failure   to   regis- 
ter, 325  (e) 
Barbers,  476  (a);  1754  (a)-1754  (n)  C. 

C. 
Business,  469;  978  C.  C. 
Lobbyists,   325   (a),   325    (e) 
Motor  vehicles,  528  (c);  828  (b)  C.  C. 
State   Reformatory  inmates,   1250 
Voters,  657-662 

REGISTRY. 

Forging,  falsifying,  etc,  284 

REGRATING. 

Definition  and  punishment,  707 
Grand  jury  charge,  850 

RELATIONSHIP. 

Witness  to  parties,  showing,  1049 

RELIGIOUS  ENTERTAINMENTS. 

Maintenance,  425 

RELIGIOUS  WORSHIP. 

Camp-grounds,  intrusion  on,  422 

Vending  near,  423 
Deadly    weapons,    carrying    to    or    at 

place  of,  348 
Disturbing,  412 

Charge  to  grand  jury,  850 
Indecent  bathing  near  house  of,  421 
Intoxication  at  place  of,  439 
Liquors,  carrying  to  place  of,  438,  441 

Drinking  at  place  of,  440,  441 
Masonic     societies,      disturbing,     412, 
413 

Sale  of  liquors  near,   413,   435 
Police  at  place  of,  appointment,  928 

REMOVAL. 

Property,  by  pretended  United  States 
agent,  214 
Held   under   conditional  purchase, 
723   (a) 
Tan-bark   or   timber   from   uninclosed 
land,  226 


REMOVAL  FROM  OFFICE. 

Attorney-general,  304 

Bank  examiners,  622 

Board  of  commissioners,  for  malprac- 
tice, 301;  528  C.  C. 

Coroner   for   refusal    to   receive    pris- 
oner, 289 

County    judge,    for    malpractice,     301; 
528  C.  C. 
Treasurer,  for  embezzlement,  187 
Malpractice,  301;  528  C.  C. 
Purchasing   orders    or    claims 
at  discount,  280 

Extortion  as  ground,  303,  304 

Fees,  illegal,  taking,  1125 

Inspector  of  lumber,  647,  649 
Naval  stores,  650 

Jailers,  for  cruelty,  286 

Refusal  to  receive  prisoner,  289 

Judge,    county,    for    malpractice,    301; 
528  C.  C. 

Justice  of  peace,  for  malpractice,  301; 
528  C.  C. 

Magistrate,  for  false  imprisonment,  108 

Malpractice,  as  ground  for,  295,  299- 
301;  528  C.  C. 

Ordinary,    for    malpractice,    301;    528 
C.  C. 

Peace  officer,  failure  to  prevent  duel, 
357 

Penitentiary  keeper,  for  refusal  to  re- 
ceive convict,  290 

Pilots,  for  violation  of  quarantine  du- 
ties, 499 

Public  officers  purchasing  county  or- 
ders, etc.,  at  discount,  280,  281. 

Sheriff,  for  refusal  to  receive  prisoner, 
289 

Solicitor-general,  exacting  illegal  costs, 
802 

Stenographic  reporter,  superior  court, 
810 

Tax-collector,    for    malpractice,    301; 
528   C.   C. 

RENT. 

Lease  by  forged  title,  252 

Renting   lands    to   tenant    of   another. 

124;   3712-3715   C.   C. 
Sale  of  property  under  lien  for,  721 

REPAIRS. 

Bridges,   572,    573 

Causeways,  572,  573 

Ferry,   572,  573 

Public  work,  contracting  illegally  for, 

283;   387-389   C.   C. 
Turnpikes,   567,  572,  573 
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REPEAL. 

Laws,  effect  on  prosecution  and  pun- 
ishment, 18 

REPORTS. 

Expenses  of  legislative  agents,  325  (c) 
Punishment  for  failure  to  file,  325 
(c) 
Georgia    Training    School    for   Girls, 

1259   (g),   1259   (k) 
Jailers,  1162,  1163 
Justices    of   peace    as    to    delivery    of 

Code,  etc.,  by  predecessors,  298,  299 
State  Veterinarian,  453  (b);  2119  (d) 

C.  C. 
Stenographic,  use  in  brief  of  evidence, 

1094 
Tax-collector,  false  swearing,  268 

REPORTER. 

Stenographic,  appointment,  810 

Duties,  810 

Fees,  1131 

Oath,  810 

Removal,  810 
Testimony  at  trial  of  felonies,  report 
of,  1007 

REPRIEVES. 

Governor's  power  and  duty,  1078 

REPUTATION. 

See    Character;    Conduct   of   Par- 
ties. 
Defamation  of  virtuous  female,  343 
Libel,  340 

REQUESTS  TO  CHARGE. 

Duty  to  give,  1056 

New  trial  for  refusal,  1087 

REQUISITION  BY  GOVERNOR. 

Fugitives  from  justice,  1357-1359 

RES  GESTiE. 

Admissibility,    1024 

RESCUE. 
Attempt,  316 
Civil  process,  315 
Criminal  process,  314 
Definition,  313 
Escapes:   See   Escapes. 
Punishment,  314-316 

RESERVOIRS. 

Poisoning,  775 


RESIDENCE. 

See  Citizens. 

Jurors,  challenge  for  cause,   999 
Transfer  of  claim  to   non-resident    to 

defeat    exemption     of    wages,     131; 

5299  C.  C. 
Voters,  663,  665 

RESISTANCE. 

State,  authority  of,  55 
Inciting,  58 

RESISTING  ARREST. 

Definition  and  punishment,  311,  1235 

RESTAURANTS. 

Defrauding,  718  (a) -718  (c) 
Oleomargarine,  notice   of  use    of,    560 

RESTITUTION. 

Possession,  in  forcible  entry  and  de- 
tainer case,  346 

RETURN. 

Habeas    corpus,    writ    of,    1296,     1299, 

1300,  1301. 
Taxes,    exemption    of    property     from 
taxation,  279 
Failure  to  administer  oath  to  tax- 
payer, 278;   1092   C.    C 
Refusal  of  tax-receiver   to   receive, 
277 

REVENGE. 

Homicide  in,  65,  71 

REVENUES. 

Commissioner  of,  contracts,  illegally 
letting  for. public  work,  283;  387-389 
C.  C. 

REVISION. 

Jury  lists,  816,  818,  819 

REWARDS. 

Arrest  of  felons.  902 

Bribery,  270,  2?1 

Officer    receiving,    for    depositing     in 

State  depository,  199 
For   deposit    or   use      of      State's 

money,  197 

RICE. 

Payment  for,  failure  to  make,    551 
Weight   or  bulk,   increasing    with    dirt 
or  rubbish,  709 
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RICE  BIRDS. 

Killing  or  possessing,  594   (m) 

RICE-DAMS. 

Injuring,   maliciously,  750 

RIDICULE, 

Libel,  340 

RIDING. 

Horse  or  mule  without  owner's  con- 
sent, 222 

RIFLE. 

See   Guns. 
Shooting  at,  toward  or  into  dwelling, 
115   (a) 
Punishment,  115  (b) 

RIOTS. 

See  Public  Defense. 

Appointment  of  peace  officers  in  case 

of,  338 
Definition  and  punishment,  360 
Inciting,  58 
Mob  violence,   duty  of  peace   officers 

to  prevent,  362 

RIVERS. 

Fishing  regulations,  600-614 
Jurisdiction  of  offenses  on  river  bound- 
ing State,  24 
On   streams   dividing  counties,  23 

RIVER  BANK. 

Injuring,  maliciously,  750 

ROADS. 

Altering,  543 

Bridges  included  in,  2;  5  C.  C. 

Carcasses  of  animals  or  fowls,  placing 
in,  484 

Commissioners:    See    Road    Commis- 
sioners. 

Contracts,  illegally  letting  for  building 
or  repairing,   283 

Convicts,    working    on:      See    Prison 
Commission. 

Excavations  on,  545 

Firearms,  discharge  on  or  near,  504 

Gates,  opening,  548;  2028  C.  C. 

Injuring  or  destroying,  544,  545 

Intoxication  on,  442 

Obstructing,    543,    547 
Maliciously,  766 

Registered,  encroachments  on,  546 
Obstructing,   547 


ROADS  AND   REVENUES. 

Board  of,  incompetency  as  jury  com- 
missioners,   814 

ROAD  COMMISSIONERS. 

Contracts,    illegally   letting,    283;    387- 

389  C.  C. 
Failure  of  duty,  542;  705-711  C.  C. 

ROAD  DUTY. 

Exemption  of  militiamen,  1413 

ROAD  OVERSEERS. 

Failure  of  duty,  541 

ROBBERY. 

Assault  with  intent  to  commit,  99,  100 

Definition,  148 

Larceny    distinguished    from    robbery, 

151,  172,  174 
Punishment,  intimidation,  150 
Open  force,  149 

ROCKING   CARS. 

Offense  defined,  512 
Recommendation    by    jury   to    mercy, 
512,  1062 

ROGUES. 

Definition  and  punishment,  680 

ROOTS. 

Infested  with  disease  or  insects,  sale, 
etc.,  479-482;  2126,  2128,  2130,  2138 
C.    C. 

ROPE  WALKING. 

Children  put   to  vocation  of,  756,  757 

ROSIN. 

Inspection,  651-653 

Payment  for,  failure  to  make,  551 

RULES. 

Capitol   building   janitors   and   watch- 
men   governed   by,    in   making    ar- 
rests, 221 
Construction  of  statutes,  1;  4  C.  C. 

Words  defined,  2;  5  C.   C. 
Convicts,   control   of,   1199.   1220 
Parole,   1223 

Unauthorized  punishment  for  vi- 
olating,  105 
Industrial  Farm,   1266 
Municipal   farms,    1281,    1283,   1284 
State  Reformatory,  1241,  1245 
Sanitary,   violation,   492-503 
Supreme  Court,  1102 


Digitized  by 


Google 


1064 


INDEX. 


[references  are  to  sections.] 


RULE  NISI. 

SALES,  cont'd. 

New   trial,   operation   as   supersedeas, 

Fertilizer,  without  inspection,  etc,  643 

1093 

Formula,    without    certificate   of 

Service  of,  1092 

approval,  561 

Forged  title,  252 

SABBATH. 

Fraud  in  sale  of  mortgaged  property, 

See  Sunday. 

720 

SACRAMENT. 

Fraudulent  conversion  of  proceeds  by 
bailee,  190 

Liquor,  use  for,  441 

Gold,  registration,  699;  1981  C.  C 

SAFE-CRACKING. 

Human  bodies,  407,  408 

Infested  plants,  trees,  etc.,  481 

Making,  mending  or  possessing  tools 
used  in,   183   (a),  680 

Intoxicating  liquors,  426-435,  437,  443- 
448 

Punishment,  183   (b),  680 

Labels,   counterfeiting,   etc.,  254-257 

SAFETY. 

Lien,  property  under,  721 
Measures,  false,  706 

Public:     See  Public  Safety. 

Misbranded    foods,    drugs,    etc,   451- 

453;  2101  C.  C. 

SAILORS. 

Mortgage,  wrongful  sale  of  property 

Militia  duty,  exemption  from,  1371 

under  720 

Motor  vehicles,  renumbering,  528  (c); 

SALARIES. 

828  (h)  C.  C. 

See  Compensation  and  Fees. 

Narcotic  drugs,  459;   1651,   1652  C  C 

Grand  jury  charge,  850 

SALES. 

Non-transferable      passenger     tickets, 

Adulterated    foods,    drugs,    etc.,    451- 

636;  2733,  2734  C.  C. 

453;   2101   C.   C. 

Oath,    salesman    failing    to    take  and 

Advances,    property    under  lien    for, 

file,  724 

721 

Obscene  pictures,  385 

Advertisement,      counterfeiting,      etc., 

Oils,    flash   test   as   prerequisite,  639; 

254-257 

1809  C.  C. 

Alcohol,  426-433 

Uninspected,  643 

Arms  belonging  to  State,  200 

Oleomargarine.    559,    560 

Bailee  converting  proceeds,  190 

Patent  rights,  635;  4293  C.  C 

Bank,   insolvent,   206 

Peddling  without  license,  631 

Bread  under  assize,  705 

Poisons,  fines,  461 

Bulk,  fraudulent,  718;  3226  C.  C. 

Labels  required,  454,   458 

Camp-grounds,  vending  near,  423 

Morphine,  wrapping  and  labelling, 

Charge  to  grand  jury,  850 

458 

Chemicals,    without    inspection,     etc., 

Narcotic    drugs,    459;     1651,    1652 

643 

C.  C. 

Conditional    purchase,    property    held 

Grand  jury  charge,  850 

under,  722 

Prescriptions,   456 

Settlement  of  cases,  723 

Punishment,  457,  459,  460 

Conversion,  proceeds  by  bailee,  190 

Record,    455 

Where  entrusted  for,  194 

Proceeds  converted  by  bailee,  190 

Convicts,  to,   1233 

Proprietary  rights,  635;  4293  C.  C 

Copyrights,  635;  4293  C.  C. 

Public  office,  285 

Cotton-seed  meal,  without  inspection, 

Rent,  property  under  lien  for,  721 

etc.,   643 

Second-hand  clothing,   477,  478 

Counterfeiting      labels,      trade-names, 

Seed-cotton,  after  sunset,  555 

etc.,    254,    255 

By  tenants,  554 

Marks    or   brands,    goods    having, 

Tickets,    non-transferable,    636;    2733, 

708 

2734  C.  C. 

Crops,  under  lien,  721 

Title,  forgery  of,  252 

Dead  bodies,  407,  408 

Trade-marks  or  trade-names,  counter- 

False weights  and  measures,  706 

feiting,  etc.,  254-257 
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SALES,  confd. 

Trading-stamps,  issuing  to  buyers  of 
goods,  404 

Turpentine,  adulterated,  654-656 

Use,  unauthorized,'  of  labels,  trade- 
names, etc.,  256,  257 

Votes,  665,  675 

Warehousemen,  of  goods  deposited, 
701 

Weapons  to  minor,  350 

Weights,  false,  706 

SANITARIUMS. 

Establishment,  503  (b),  503  (d) 

Regulations,  503  (c) 

State,  aiding  escape  of  patients,  576 
Convicts,  committal,  1074,  1075 
Employees,   exemption   from  jury 

service,   871 
Escape  of  inmates,  576 
Liquor,  sale,  etc.,  near,  437 

SANITATION. 

Burial  regulations,  484-487 

Carcasses,  placing  in  streams,  high- 
ways, etc.,  484 

Convict's  quarters,  1200 

County,  regulations  by,  502,  503;  1670- 
1672,  1674,  1675  C.  C. 

Drainage  cartels,  interference  with,  490 
Order,    noncompliance   with,   489 

Food,  regulations,  453  (a);  2119  (a), 
2119  (b)   C.  C. 

Governor,  regulations  by,  492 

Hotels,  540  (b);  3514  (a)-3514  (e) 
C.  C. 

Jails,  inspection  of  sanitary  condition, 
844,  850 

Quarantine,  495-501;  1634-1648  C.  C. 
Cattle,  582;  2071-2082  C.  C. 

SANITY. 

See  Insane  Persons. 

SAVIN. 

Labelling,   454 

Prescriptions  of  physicians,  456 

Punishment  for  violating  law,  457 

SAWDUST. 

Streams,  floating  into,  230  (a) 
Punishment,   230    (b) 
When  law  against  becomes  effect- 
ive, 230   (c) 

SCALESMAN. 

Oath,  failure  to  take  or  file,  274 


SCHOLASTIC  MONTH. 
Days  in,  number  of,  2;  5  C.  C. 

SCHOOLS. 

Books:    See  School  Books. 
Commissioners:     See  School  Commis- 
sioners. 
Disturbing,  424 

Fines  payable  into  public  school  fund, 
cruelty  to  animals,  754 
Embalming,     illegally     practicing, 

411 
Medical  diploma,  illegal  grant  of, 

463 
Oil-inspection    regulations,    viola- 
tion of,  640 
Wrongfully  using  branded  oil  ves- 
sels,  640 
Liquor,  carrying  to,  436 

Sale  within  three  miles  of,  435 
Month,  scholastic,  2;  5  C.  C. 
Obscene  prints  in  or  about,  386 
Sunday,  carrying  liquor  to,  436 
Disturbing,  424 
Fine  and  forfeiture  fund,  payment 

to,   1112 
Intoxication  at,  439 
Use  of  liquor  at,  440,  441 
Superintendent,    certificate    of    child's 

age,  759  (a);  3149  (b)  C.  C. 
Teachers,     jury     service,     exemption 
from,  871 
License  or  certificate,  altering,  233 
Counterfeiting,   233 
Forgery,  233 
Militia  duty,  exemption  from,  1371 
Training  schools:    See  Georgia  Train- 
ing School  for  Girls. 

SCHOOL  BOOKS. 

Adopted  books   to  be  used,  696,  697; 

1439,   1460  C.  C. 
Contract  price,  demanding  more  than, 

697;  1439,  1460  C.  C. 
Publishers,    gifts    to    school    officers, 

698    (a) 
Readers,      supplementary,      696,     697; 

1460  C.  C. 

SCHOOL  COMMISSIONERS. 

Altering  teacher's  license  or  certifi- 
cate, 233 

Books,  records,  etc.,  inspection,  840- 
843 

Counterfeiting  teacher's  license  or 
certificate,  233 

Forgery  of  teacher's  license  or  certifi- 
cate, 233 

Grand  jurors,  incompetency  as,  811 
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SCIENCE. 

Alcohol,  sale  of,  for  scientific  pur- 
poses, 431 

SCIENTIFIC  INSTITUTIONS. 

Narcotics,  sale  to,  459;  1651  C.  C. 

SCIONS. 

Infested  with  disease  or  insects,  sale, 
etc.,  479-482;  2126,  2128,  2130,  2138 
C.  C. 

SCIRE  FACIAS. 

Clerk  of  court's  fee  for  issuing,  1133 
Forfeited  recognizance,  962 
Judgment,  962 
Service,  962 

SCRAWL. 

Sufficient  as  seal,  2;  5  C.  C. 
SCREENS. 

Food,  places  for  manufacturing,  pack- 
ing, etc.,  453   (a);  2119   (a)   C.  C. 

Hotels,  sanitary  regulations,  540  (b); 
3514  (b),  3514  (e)   C.  C. 

Passenger  cars,  cinder  deflectors,  540 
(a);  2723  (a)  C.  C. 

SCRIP. 

Jury,  purchase  by  county  officers  at 
discount,  281 

SEA-COAST. 

Surf-bathers,  life  boats,  505 
Life  lines,  507,  509,  510 
Life  preservers,  507,   509,   510 
Life  savers,  506,  509 
Tide  flags,  508,  509 

SEALS. 

Counterfeiting,  246 

Definition.  2;  5  C.  C. 

Forgery,  246 

Impressions  on  paper  included,  2:  5 
C.  C. 

Mark  intended  as,  sufficient,  2;  5  C.  C. 

Official,  scrawl  or  other  mark  not  suf- 
ficient, 2;  5  C.  C. 

Scrawl  sufficient,  2;  5  C.  C. 

Unauthorized  use,  257 

SEAMEN. 

Absence    from    vessel    without    leave, 

689 
Apprentices,    aiding    or    inducing    de- 
sertion, 694 
Harboring,  695 


SEAMEN,  cont'd. 
Arrest,  689 

Bond   for  maintenance,   689 
Desertion,  aiding  or  inducing,    694 
Discharge,   demand    for  certificate    ol 
691 
Hiring  without  certificate  of,  692 
693 
Harboring,  695 
Neglect  of   duty,  689 
Search  for,  resisting,  690 
Secreting,  695 

SEARCH-WARRANTS. 

Application  for,  1325 
Binding  over  offender,  1329 
Execution  of,  1326 
Forcible   taking  of  goods,   1328 
Oath,   1325 

Probable  cause  for,  1325,  1326 
Restoration   of  goods   to   owner,    1325 
Seamen,  resisting,  690 
Unreasonable    searches     and    seizures 
prohibited,   1325 

SEATS. 

Cars,  to  be  comfortable,  539 

passengers, 


white 


Colored     and 
533-540 
Female   employees,    130 

SECONDS. 

Duels,  355 

SECOND-HAND  CLOTHING. 

Importation  and  purchase  of,  477f  479 
SECOND  OFFENSE. 
Punishment  for,  1068 

SECRECY. 

Confession  under  promise  of,  1033 
SECRET  SOCIETIES. 

Badges    or    buttons    of,    wearing    ille- 
gally, 258;  1993  C.  C. 
Religious  worship,  disturbing,  412,  413 
Sale,  etc.,  of  liquors  near  place  of 
413,  435 
Side   arms   and   swords,    wearing    and 
parading  with,  1447 

SECRETARY  OF  STATE. 

Legislative    appearance    docket      orn- 
vided  by,  325    (a)  " 
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SECURITY. 

Appearance,      gambling      prosecution, 

396 
Destroying  maliciously,  742 
False    representation    of    solvency    to 

obtain,  712 

SEDUCTION. 

Bond  for  support  of  female,  379 
Suit  on,  380 

Definition,  378 

Marriage,  effect  on  prosecution,  379 

Ordinary's  fee,  recording  bond  of  se- 
ducer, 1142 

Punishment,  378 

Recommendation  by  jury  to  mercy, 
1062 

Witness  at  prosecution,  wife,  379 

SEED-COTTON. 

Sale  after  sunset,  555 
By   tenants,   554 

SEINES. 

Fish,  catching,  600,  603,  605,   609,  612 
Terrapin,   catching,   595,   597,  598 

SEIZURES. 

Agent  of  United  States,  by  one  claim- 
ing to  be,  214 

Officer  of  United  States,  by  one  claim- 
ing to  be,  214 

Seamen,  resisting,  690 

Search-warrants :  See  Search-War- 
rants. 

State's  property,  1431 

Unreasonable,  prohibited,  1325 

SELF-DEFENSE. 

Furnishing  weapons  to  minor  for,  350 
Homicide  in,  70,  71,  73,  114 
Pointing  weapon  at  another  in,  349 
Shooting  at  another  in,  115 
1         At,    toward    or    into    dwelling    in 

defense   of   person,   property  or 

habitation,  115  (a) 
Sunday,  shooting  in,  418 

SELF-INCRIMINATION. 

Compelling,  9,  1037  (3) 

SENTENCE. 

Alternative  sentences  by  police  courts, 
857  C.  C. 

Attempts,  punishment,  1066 

Certiorari,  county  court,  790  (hh) 

Children's  courts,  895,   897 

Commutation  of  term  for  good  behav- 
ior, 1221 


SENTENCE,  confd. 
County  courts,  790  (aa),  790  (hh) 
Death    by    hanging,    1069-1071 

Execution,    jailor's    report    as    to, 

1162 
Sheriff's  fees,  1134 
Disfranchisement   by   conviction,    304, 

665,   1077 
Disqualification  to  hold  office,  bribery, 
1077 
Embezzlement    of    public    funds, 

1077 
Extortion,  304 
Larceny,   1077 
Malfeasance  in  office,  1077 
Moral  turpitude,  crimes  involving, 

1077 
Receiving  interest  or  profits  from 
use  or  loan  of  public  funds,  198 
Treason,  1077 

Votes,  buying  or  selling,  665 
Execution  not  done,  warrant  to  issue, 

1072 
Felonies,  attempts  to  commit,  1066 
Discretion  of  judge,  1063 
Punished    as    misdemeanors,    1062 
Form,  1064 

Georgia  Training  School  for  Girls,  to, 
1259   (i)  • 

Hanging,    death    by,    1069-1071 
Indeterminate,      State      Reformatory, 

1239,  1240 
Inquisition  of  sanity,  1073,  1074 
Insanity,  effect,   1073-1076 
Jail,  imprisonment  in,  1079,  1080 
Misdemeanors.  1065 

Attempts  to  commit,  1066 
Probation  of  offenders,   1081    (a)- 
1081   (dj 
Municipal   farms,   to,   1280 
Obstructing  execution  of,  312 

Grand  jury  proceedings,  848-850 
Pardons,  1078 
Penitentiary,    imprisonment    in.    1063, 

1079-1081 
Pregnancy  of  convict,  1070,  1071 
Probation     of     offenders,     1081     (a)- 

1081   (d) 

Recommendation    by   jury    to    mercy, 

arson    resulting    in    death,    134, 

135,    144,   1062,   1063 

Assault  with  intent  to  rape,  1062 

Burning     railroad     bridges,     142, 

1062 
Capital    cases,   other   than    homi- 
cide, 1060 
Duel  resulting  in  killing,  356 
Election  laws,  violation  of,  672 
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SENTENCE,  confd. 

Recommendation    by   jury   to    mercy, 
cont'd. 
Explosives  causing  death,  784-786 
False  swearing,  1062 
Felonies  punished  as  misdemean- 
ors, 1062 
Foeticide,  80,  1062 
Homicide,  63,  80,  134,  135,  144,  356, 

784-786,   1062,   1063 
Insurrection,  57,  1062 
Manslaughter,   1062 
Mayhem,  90,  1062 
Murder,  63,  80,  134,  135,  144,  356, 

784-786,   1062,   1063 
Penitentiary      officials      profiting 

from  convicts'  work,  1196 
Perjury,  1062 

Railroads,    burning    bridges,    142, 
1062 
Destroying,   etc.,    1062 
Rape,  94,  1062 

Assault   with    intent   to,    1062 
Seduction,  1062 
Shooting  at  trains,  512,  1062 
Sodomy,  1062 

Subornation  of  false  swearing,  1062 
Perjury,   1062 
*  Term  of  imprisonment,  1063 

Trains,  rocking,  512,  1062 
Shooting  at,  512,  1062 
Wrecking,  513,  1062 
Treason,  51,  1062 
Reprieves,  1078 
Resentence    on    recovery    of    sanity, 

1076 
Second  offense,  conviction  of,  1068 
Successive  imprisonments,   1067 
Suspension  when  convict  is  pregnant, 

1071 
Transposition    of    words    and    clauses 
in,  in  construing  statutes,  1   (9);  4 
(9)  C.  C. 
Vote,  disqualification  to,  304,  665,  1077 
Warrant  issued  if  execution  not  done, 
1072 

SEPARATION. 

Colored  and  white  convicts,  679,  1201, 

1203,    1249,    1265 
Passengers,     534-538,     540;     2724, 

2725   C.   C. 
Sexes,  prisons,  etc.,  1203,  1249,  1265 
Witnesses,   1043 

SEPULCHRE. 

Human  bodies,  removal  for  dissection, 
408 


SERVANTS. 

Affidavit,  false,  of  building  contra  cor, 

as  to  payment  of,  266 
Altering    certificate    or    letter    to,    on 
leaving  service,   235,   236 
Receipt  for  railroad  employees  as- 
sociation dues,  234,  236 
Apprentices,  enticing,  121,  122,   694 
Carriers,  suretyship  contracts,  630   (b) 
Certificate  to,  on  leaving  service,    al- 
tering, 235,  236 
Counterfeiting,  235,  236 
Forgery,  235,  236 
Child  labor,  regulations,  759    (a),    759 

(b);   3149   (a)-3149   (i)    C.   C. 
Colored,     accommodations     on      cars, 

535-540;  2724,  2725   C  C. 
Conspiracy  to  interfere  with,  127,   125 
Counterfeiting  certificate  or  letter    to, 
on  leaving  service,  235,  236 
Receipt  for  railroad  employees  as- 
sociation dues,  234,  236 
Criminal  negligence  of,  117 
Embezzlement  by,  184,  186 
Employment    of    servant    of    another, 
123,  124;  3712-3715  C.   C. 
Escaped   convict,  327 
Enticing,   125 

Apprentices,  121,  122,  694 
Escaped  convict,   employment  of,    327 
False  affidavit  of  building  contractor 

as  to  payment  of,  266 
Female,  providing  seats  for,   130 
Forging    certificate   or    letter   to,     on 
leaving  service,  235,  236 
Receipt  for  railroad  employees  as- 
sociation dues,  234,  236 
Fraudulent  conversion  by,  191 
Fraudulently     procuring     money      6n 

contract  for  services,  715,  716 
Georgia    Training    School    for    Girls, 

1259  (e) 
Interference    with,    123,    124,    126-129; 

3712-3715  C.   C. 
Letter  to,  on  leaving  service,  altering, 
235,  236 
Counterfeiting,  235,  236 
Forgery,  235,  236 
Negligence,  criminal,  117 
Penitentiary,    permitting    escapes,    322 
Railroad,     assigning     passengers       to 
cars,   etc.,   535,   536 
Criminal  negligence,  117 
Exemption  from  jury  service,    871 
Receipt    for   association    dues,    al- 
tering, 234,  236 
Counterfeiting,  234,   236 
Forgery,  234,  236 
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SERVANTS,  cont'd. 
Railroad,  cont'd. 

Violation  of  orders  as  to  running 
train  on  Sunday,  415 
Sale  of  crop  under  lien  for  advances, 

721 
Sanitarium,  exemption  from  jury  duty, 

871 
Seats  for  females,  130 
State,  bribing  to  influence  officials,  272 
Exemption  from  jury  service,  871 
Reformatory,  1242 
Vagrancy,  449,  450,  1289 
Wages,  transfer  of  claim  to  defeat  ex- 
emption of,  131;  5299  C.  C. 

SERVICE. 

Bill  of  exceptions,  1102,  1103 
Corporation,  notice  of  indictment,  963 
Habeas  corpus  cases,  1297 
Jury,  exemption©  from,  828,  871,  1413 
Rule  nisi,  new  trial,  1092 
Scire  facias  on  forfeited  recognizance, 
962 

SESSIONS. 

Superior  court,  793 

SET-LINES. 

Fish,  catching,  602 

SETTING  FIRE. 

See  Arson. 
Definition,  141 

Dwelling-house   in   city,   town   or  vil- 
lage, 134 

Not  in  city,  town  or  village,  137 
House,   134,    137 
Outhouse  not  in  city,  139 
Railroad  bridge,  142 
Ships,  barges,  etc.,  761-763 
Woods,  748 

SETTLEMENT. 

Solicitors-general,   with   county   treas- 
urer, 798  (7) 
With  predecessor,  798  (8) 

SETTLEMENT  OF  CASES. 

Approval  of  court,  981 

Prior  to   conviction,  when,  723 

SEVERANCE. 

Joint  offenders,  995 
Produce  from  realty,  768 

SEWING  MACHINES. 

Regulations  as  to,  468;  976  C.  C. 


SEXES. 
Convicts    to    be    kept    separate,    1203, 

1249,  1265 
Horse   includes   both    sexes   of   mule 
and  ass,  153 

SEXUAL  INTERCOURSE. 

Adultery,  372 
Bestiality,  375-377 
Fornication,  372 
Incest,  371;  2932  C.  C. 
Rape,  93,  94 

Assault  with  intent,  98 
Seduction,  378-380 
Sodomy,  373,  374,  377 

SHAD. 

Fishing  regulations,   606-608,   613,   614 

SHADE  TREES. 

Cutting  down,  764 
Trespass,  cutting,  216   (1) 

SHAM  BATTLE. 

Pointing  weapon  at  another  in,  349 

SHEEP. 
Carcasses  of,  regulations  as  to  burial, 

etc.,  484 
Skinning,  223 

SHERIFFS. 

Advertising,  receiving    excessive  rate, 

307 
Bail,  may  receive  where  arrest  under 

bench-warrant,  957 
Blankets,    furnishing     prisoners    with, 

1156 
Books,   records,   etc.,   inspection,   840- 

843 
Carrying  deadly  weapons,  348 
Constables:  See  Constables. 
Contempt  of  court,  1157 
Coroner  acting  as,  fees,  1141 
Costs,  collection  after  conviction,  1134 
Custody  of  jail  and  prisoners,  1156 
Defaulting,  fine,  1157 
Deputy,   acting  as,  without  authority 
338 
Appointment,  337 
Carrying  deadly  weapons,  348 
Obstructing   service   of   orders   or 
sentence  of  court,  311,  312 
Escapes,  permitting,  322 
Extortion,   307 
Fees.  1134 

Summoning  witnesses,  1107 
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SHERIFFS,  confd. 
Fees,  cont'd. 

Taking      offenders      to      Georgia 

Training     School       for     Girls, 

1259   (i) 

Fire,    furnishing   prisoners   with,    1156 

Medical  aid,  furnishing  prisoners  with, 

1156 
Mileage,  producing  convict  as  witness, 

1182-1184 
Militia  duty,  exemption  from,  1371 
Mob  violence,  duty  to  prevent,  362 
Obstructing  service  of  orders  or  sen- 
tence of  court,  311,  312 
Record  of  prisoners,  1154 
Refusal  to  receive  prisoner,  289 
Removal    for    refusal    to  receive  pris- 
oner, 289 
Riots,    mobs,    etc.,    duty    and    powers, 

1434 
Vagrants,  duty  to  give  information  as 

to,  449 
Venue  changed,  duties,  1158 

SHIPMENT. 

False    classification,   731,    732 
Fraudulent  conversion,  189 
Infested  trees,  plants,  etc.,  479-483 
Receipts  by  carriers,  633 
Turpentine,  adulterated,  654-656 

SHIPPING. 

See  Boats  and  Crews;  Maritime  Laws; 
Seamen. 

SHOOTING. 

Another  person,  at,  115 
Cars,  at,  or  in,  512 

Recommendation      by      jury      to 
mercy,   512,  1062 
Excursion  trains,  on,  515 
Fish,  604 

Game,  594  (a)-594  (o) 
Houses,  at,  toward  or  into,  115  (a) 

Punishment,  115  (b) 
Picnics,  at,  515 
Sunday,  418 

SHOP. 

Larceny  from,  175-179 

SHOWS. 

Child   labor,   regulations,  759    (a),  759 
(b);  3149   (a)-3149   (i)    C.   C. 
Putting  children  to  dangerous  oc- 
cupations, 756,  757 

Drunkenness   on    show   grounds,   442 


SHRUBS. 

Infected  with  disease  or  insects,  sale, 
etc.,  479-482;  2126,  2128,  2130,  2138 
C.  C. 

SHRUBBERY. 

Capitol  building,  injuring,  219 
Jurisdiction  of  offense,  220 

SIGHT. 

Destroying,  as  mayhem,  84 
Punishment,  86,  87 

SIGNALS. 

Coast  survey,  injuring,  769 

Motor  vehicles,   528    (c);   828    (f),    828 

(g)  C.  C. 
Pilots.  687 

Railroad   trains,   519,   520;   2675    G.    C. 
Tide   flags,   508,   509 

SIGNATURES. 

Bank-notes,  counterfeit,  238 

Bills,  counterfeited,  forged  or  altered, 
239,  245 

Checks,  counterfeited,  forged  or  al- 
tered, 239,  245 

Definition,  2;  5  C.  C. 

Drafts,  counterfeited,  forged  or  al- 
tered, 239,  245 

Fictitious  name,  use  of,  247 

Mark  included  in,  2;  5  C.  C. 

Notes,    counterfeited,     forged     or     al- 
tered, 239,  245 
Bank-notes,  238 

Personating  another,  248 

SIGNS. 

Libel  expressed  by,  340 

SIGNBOARDS. 

Railroad  right  of  way,  526  (a) 

SILENCE. 

Admissions,  1029 

Plea  of  "not  guilty"  to  be  entered,  972 

SILVER. 

fining    on    land    of    another  without 
permission,  212 
Machinery,  erecting  or  using,   213 

SILVER  COIN. 

Counterfeiting,  237 
Forgery,  237 

SIMPLE  LARCENY. 

Acquittance,   164 

Altering  brands  or  marks,  162 
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SIMPLE  LARCENY,  cont'd. 
Animals,   153-162 
Bank-bill,  164 
Boat,  stealing  from,  170 
Bond,  164 

Brands,  altering,  162 
Cattle-stealing,  156 

Indictment,  157 

Punishment,  158 
County  of  indictment,  152 
Deed,  163 
Definition,  152 
Document,  163 
Dog,  161 
Due-bill,  164 
Election  returns,  185 
Fixtures,  166 
Hog-stealing,  159 

Indictment,  159 

Punishment,  160 
Horse-stealing,  153 

Indictment,  154 

Punishment,  155 
Marks,  altering,  162 
Misdemeanors,  171 
Note,  164 
Paper  connected  with  elections,  165 

Discharging  payment,  164 

Relating  to  property,  163 

Securing  payment,  104 
Realty,  thing  detached  from,  167 

Thing  which  savors  of,  166 
Receipt,  164 
Receiving  stolen  goods,  168 

Principal  not  taken.  1C9 
Robbery,  contradistinguished,  151 
Venue,  152 

Vessel,  stealing  from,  170 
Water-craft,  stealing  from,  170 
Will,  163 

Wrecked  vessel,  stealing  from,  170 
Writing,  163 

SINGULAR  NUMBER. 

Plural  included  in,  1  (4);  4  (4)  C.  C. 

SITE. 

Industrial  Farm,  1264 
State  Reformatory,  selection  of,  1256, 
1257 

SKINNING  CATTLE. 

Punishment,  223 

SLAUGHTER  HOUSES. 

Sanitary  regulatipns,  453  (b);  2119  (c)- 
2119  (h)  C.  C. 


SLAVERY. 

Prohibited,  15 

SLEEPING  CARS. 

Colored    passengers,    separation    from 
white,  538,  540;  2724,  2725  C.  C. 

SLITTING. 

Mayhem,  33-92 

SMALLPOX. 

Concealing,  493 

Proclamation   of  Governor,  492 
Quarantine,  494-503 
Spreading,  494 
Vaccination,  494 

SMOKING. 

Opium,  place  for,  384 

SNIPE. 

Closed  season,  594  (d) 
Game  birds,  deemed  to  be,  594  (a) 
License  to  hunt,  594  (c),  594  (h) 
Number  which  may  be  killed,  594  (e) 
Sale  prohibited,  594   (b),  594  (c) 
Transportation     prohibited,    594     (c), 
594  (i) 

SOCIETIES. 

Badges    or    buttons    of,    wearing  ille- 
gally, 258;  1993  C.  C. 
Emblems    of,   wearing    illegally,   258; 

1993   C.   C. 
Formation  to  entice  apprentices,  121, 

122 
Fraternal,    acting    for,     illegally,    629, 

630;  2866  C.  C. 
Insignia    of,     wearing     illegally,    258; 

1993  C.  C. 
Names,   used  or  adopted  by  another, 

258;  1993  C.  C. 
Prevention  of  cruelty  to  animals,  fines 

to  go  to,  754 
Religious  worship,  disturbing,  412,413 
Sale,  etc.,  of  liquors  near  place  of, 
413,  435 
Side  arms  and    swords,    wearing  and 

parading  with,  1447 

SODOMY. 

Attempt,  377 
Definition,  373 
Punishment,  374 

Recommendation    by    jury    to  mercy, 
1062 
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SOFT  DRINKS. 

Returns  as  to  gross  receipts,  465;  957 

C.  C. 
Tax,  carrying  on  business  after  failure 

to  pay,  466;  957  C.  C. 

SOLDIERS. 

Arms  belonging  to  State  disposed  of 
by,  200 

Defined,  1377 

Embezzlement  of  pension  money,  185 

Home:  See  Confederate  Soldiers' 
Home. 

Interfering  with,  while  on  duty  at  pa- 
rade or  muster,  352 

Pensions:  See  Pensions. 

Preservation  of  order  at  parades  of, 
351-353 

Public  defense:   See  Public  Defense. 

Selling  arms  belonging  to  State,  200 

SOLICITATION. 

Liquors,  sale  of,  434 

SOLICITING  BUSINESS. 

Attorneys,  barratry,  331,  332 

SOLICITORS-GENERAL. 

Absence,   appointment  of  attorney  to 
act,  805 
Fine,  800 
Administration  of  oaths,  798  (3) 
Aiding  presiding  judge,  798 
Attortiey,   appointment   to  act,  805 
Fee.  806 

Prosecution  of  solicitor,  807 
Ruling   solicitor  as,   799 
City  courts,  790  (uu) 
Fees,  790  (uu),  1129 

Failure    to    make    statements 
as  to,  285   (a) 
Costs,  collection  of,  798   (7) 
Exacting  illegal,  802,  803 
County   court,   appointment,   790    (o) 
Compensation    and   fees,    790    (n), 
790    (o),   798    (b) 
Failure    to    make    statements 
as  to,  285   (a) 
Crime,  commission  of,  807 
Deputy  for  children's  courts,  898,  900 
Disqualification,  appointment  of  attor- 
ney to  act,  805 
Divorce   cases,   defense   of,   2967,   2974 

C.  C. 
Fees,  city  court  cases,  790   (uu),  1129 
County   court   cases,   790   (n),   790 

(o),  798   (b) 
Extradition   proceedings,   1359 


SOLICITORS-GENERAL,    cont'd. 

Fees,  cont'd. 

Failure  to  make  statements  as  to, 

2b5  (a) 
Payment,  1127 
Reduced   felonies,   1126 
Schedule  of,  1126 
Superior  court,   1126,   1127 
Supreme  Court  cases,    1128,   1130 
Fines,  collection  of,  798   (7) 

Non-attendance  on  courts,   800 
Fine  and  forfeiture  fund,  distribution, 

1117 
Fugitives  from  justice,  application  for 

requisition,  1357,  1359 
Grand  jury,  attendance  on,  798    (2) 
Exhibit  to,  showing  disposition  of 

moneys,  846 
Taking  money  to  influence,   804 
Indictments,  drawing  up,  798    (4) 
Insurance  commissioner  to  report  vio- 
lations  of  insurance   laws,    626    (a), 
626   (b) 
Nolle  prosequi,  authority  to  enter,  801 

When  and  how  entered,  982 
Oaths,  administration  of,  798  (£} 
Presentments,   drawing  up,    798    (4) 
Prosecution  of,  807 

Civil  actions,  798  (4) 
Indictable  offenses,  798    (4) 
Ruled  as  attorneys  at  law,  799 
Settlement  with   county   treasurer,  798 

(7) 
Settlement   with   predecessor,    798    (8) 
Special  duties,  798 
Superior    court,     attendance     on,     798 

(1,  6) 
United     States     courts,     representing 
State    in    cases    transferred    to,    793 
(a).  798  00 

SOUND  MIND. 

See  Insane  Persons. 

SOVEREIGNTY. 

State,  extent,  21 

SPARROWS. 

Killing  or  possessing,  594  (m) 

SPEAR. 

Carrying  concealed,  347 
Fish,  catching,  612 

SPECIAL  CRIMINAL  BAILIFFS. 

Appointment,  80« 
Compensation,  1132 
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SPECIAL     CRIMINAL      BAILIFFS, 

cont'd. 
Duties,  809 
Fees,  1132 
Removal,  808 

SPECIAL  JURY. 

Insanity,  trial  of  plea  of,  976 
Oath,  853 
Selection,  852 

SPECIAL  PLEAS. 

Insanity,  976,  978 
Misnomer,  979 

"Not  guilty,"  after  special  plea  over- 
ruled, 975 
Writing  required,  975 

SPECIAL  PRESENTMENTS. 

Indictments   treated   as,   956 
Malpractice  by  justice  of  peace,  298 

SPECIAL  TRAINS. 

Sabbath,  running  on,  414,  415 

SPECIAL  WARRANTS. 

Issuance,   907 

SPECULATION. 

County  orders,  281 

Futures,    dealing    in,    403;    4257,    4259 
C.   C. 

SPEED. 

Motor  vehicles,  528  (c);  S2S  (e)  C.  C. 
Railroad  trains,  519;  2675  C.  C. 

SPEED  CONTESTS. 

Entering  animal  out  of  proper  class, 
724 
Rules  for  determining  class,  725 
True  name  of  animal,  726 
Under  false  name,  724 

SPEEDY  TRIAL. 

Accused  to  have,  8  (5) 

SPIRITS  OF  TURPENTINE. 

Adulteration,  penalty  for  selling,  654, 

655 
Inspection,  651-653 
Marking  barrel,  653,  654,  656 

SPIRITUOUS  LIQUORS. 

Regulations  as  to  sale  and  use.  426- 

448 


SPOILING  CLOTHES. 

Assault  with  intent  to  injure  clothea 
101 

SPORT. 

Cock-fighting,   405 
Fishing*  See  Fish  and  Fishing. 
Gaming:  See  Gaming. 
Horse-racing,   724-726 
Hunting:  See  Game. 


SPRINGS. 

Poisoning,  775 

SQUATTING. 

Trespass  on  land,  216  (4) 

SQUIRRELS. 

Closed  season,  594  (d) 
Game  animals,  deemed  to  be,  594  (a) 
License  to  hunt,  594  (c),  594  (h) 
Sale  prohibited,  594  (b),  594  (c) 
Transportation     prohibited,     594    (c), 
594  (i) 

STABBING. 

Punishment.  114 

STABLE. 

Burning  of,  not  in  city,  138 

STAGE-DRIVER. 

Fraudulent  conversion,  189 

STALE  MATTER. 

v    Burial  required,  486,  487 

STALL. 

Camp-grounds,  placing  animals  in,  423 

STAMPS. 

Trading,  issuing.  404 

STAMPING. 

See  Marks  or  Brands. 

STANDING  MUTE. 

Plea  of  "not  guilty"  to  be  entered,  972 

STATE. 

Agreeing  to  receive  interest,  etc.,  on 

money  of,  197 
Announcement  of  ready  tor  trial,  984 
Arms  belonging  to,  sale  of,  200 
Attorney-general,    extortion,    304 
Bribery  of  officers,  271,  272 
Building  belonging   to,   larceny   from, 

180 
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STATE,  cont'd. 
Capitol  or  grounds,  injury  to,  219 
Courts   which    may   try   offenders 

220 
Janitors  and  watchmen  may  make 
arrests,  221 
Comptroller-gjeneral,       countersigning 
excessive      amount      of     circulating 
notes,  309 
Conspiracy    to    defraud,    291-294 
Continuance  by,  985 
County  officer,  receiving  interest,  etc., 

on  money  of,  197 
Crimes  against, 

Insurrection,  attempt  to  incite,  56 
Circulating        insurrectionary 

papers,  58 
Definition,  50,  55 
Punishment,  57 
Treason,   commutation   of  punish- 
ment, 51,  63 
Definition,   50,   51 
First  degree,  50,  51 
Jurisdiction,  53 
Proof,  52 
Punishment,  51 
Second  degree,  50,  54 
Deposit    of   money    of,    receiving   fee, 

interest,  or  reward  for,  197,  199 
Digging  phosphate  on  lands  of,  201 
Embezzlement    by    officers,    servants, 

etc.,  184,  185 
Employees,   embezzlement,   184 

Jury  service,  exemption  from,  871 
Escape  from  imprisonment  for  viola- 
tion of  laws  of,  319,  320 
Fee,   receiving,  for  deposit   or  use  of 

money  of,  197 
Flag,  1426 

General   Assembly:     See   General  As- 
sembly. 
Insurrection,  attempt  to  incite,   56 
Circulating      insurrectionary      pa- 
pers, 58 
Definition,  50,  55 
Punishment,  57 
Interest  on  money  of,  receiving,  197, 

198 
Jurisdiction,  persons,  22 
Places,  21,  25,  27,  29 

Boundary    line    of    two    coun- 
ties, 26 
Boundary  stream,  23,  24 
Soil   ceded   to   United   States, 

28 
Where   overt   acts   of  treason 
outside  of,  53 
Larceny  from  house  belonging  to,  180 


TATE,  confd. 

Legislature:     See  Legislature. 
Lien  for  costs,  16 
Mining     phosphate     rock     on     State's 

property  without  license,   201 
Money   of,   deposited  in    State  depos- 
itory,  officer   receiving   interest, 
199 
Receiving    interest,    etc,  on,  197, 

198 
Using,   196 
Withholding,    195 
Officers:     See  specific  heads. 

Bribery  to  influence,  271.  272 
Disqualification    by    receiving  in- 
terest   or    profits    from    use  or 
loan  of  public  funds,  198 
Election,  betting  on,  ^96  (a) 

Punishment.   396   (b) 
Embezzlement,  184 
Fees,   failure   to  make   statements 

as  to,  punishable,  285  (a) 
Receiving  interest,  etc.,  on  money 
of,  197,  198 
For    depositing    in    State   de- 
pository,  199 
Selling  arms  belonging  to.  200 
Peace  officers  to  be  citizens  of,  33? 
Phosphate    rock,    digging    on    State's 

property  without  license,  201 
Property,  seizure,  1431 

Withholding,  195 
Reward,  receiving,  for  deposit  or  use 

of  money  of,  197 
Securities,  destroying  maliciously,  742 
Servants,  embezzlement,   184 
Severance,  right  of,  995 
Soldier  selling  arms  belonging  to,  201 
Sovereignty,  21 

Transfer    of   claim    out    of,    to   defeat 
exemption  of  wages,  131;  5299  C.  C 
Treason,  commutation  of  punishment, 
51,  63 
Definition,  50,  51 
First  degree,  50,  51 
Jurisdiction,  53 
Proof,  52 
Punishment,  51 
Second  degree,  50,  54 
Using  State's  money,  196 

Receiving    interest,    etc.,  for  nse, 
197,    198 
Withholding   State's   money   or  prop- 
erty, 195 
Work,    competitive    bidding,    prevent- 
ing,  741;   390,   391   C.   C 
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STATE  BANKS. 

Circulating    notes,    countersigning    il- 
legally, 309 

STATE  BANK  EXAMINER. 

Misconduct     or    corruption    in    office, 
622;  2279-2310  C.  C. 

STATE  BOARD  OF  ENTOMOLOGY. 

Obstructing,  482;  2126,  2138  C.  C. 

STATE  DEPOSITORIES. 

Officer  receiving  interest  for  deposit- 
ing in,  199 

STATE  ELECTIONS. 

Arrest,  electors  privileged  from,  911 
Ballots,   delivery  up   at   election   con- 
test, 674 
Buying  votes,  665 
Campaign  expenses,  publication,  671 

Grand  jury  charge,  850 
Campaign  funds,  corporation  contribu- 
tors, 672 
Carrying  deadly  weapons  to  or  at  elec- 
tion ground,  34S 
Commissioner  of  pensions,   1468-1470 
Contest,  ballots  as  evidence,  674 
Conviction    of    crime,    disqualification 

of  voter;  665,  1077 
Corporation,  contribution  to  campaign 

funds,  672 
Destruction  of  papers  connected  with, 
165 
Returns,  165 
Disfranchisement    of    voter    by    con- 
viction of  crime,  665.  1077 
Election      ground,      carrying      deadly 

weapons  to  or  at,  348 
Evidence   in   prosecution,   665,   676 
Falsifying  voters'   lists   or   books,  662 
Industrial     Farm,    establishment     of, 

1262 
Larceny  of  papers  connected  with,  165 

Returns,  165 
Liquor,   giving  or   furnishing   on    day 
of,  445 
Prescriptions  by  physicians,  446 
List    of    voters,    delivery,    657-659;    82 
C.  C. 
Falsifying,  662 

Inspection   by   grand  jury,  847 
Managers,  fraud,  669 

Violation  of  duty,  667,  668 
Minors,  voting,  664 


STATE  ELECTIONS,  cont'd. 
Oath  of  voters,  660,  661,  670;  47  C.  C. 
Plural  voting,  663,  673 
Primary,  betting  on,  396  (a),  396  (b) 
Buying  and  selling  votes,  665,  675 
Crime,  conviction  of,  as  disquali- 
fying voter,  665,  1077 
Definition,  within  liquor  laws,  447 
Evidence,    prosecution    for   violat- 
ing law,  676 
Liquor,    giving    or    furnishing    on 
day  of,  445 
Prescriptions     by    physicians, 
446 
Manager,  corruption,  669 

Duties,  violation  of,  667,  668; 

130-135,   137,   138   C.   C. 
Fraud.  669 

Violation  of  duty,  667,  668 
Oath  of  voter,  false,  670 
Perjury,  false  oath  by  voter,  670 
Personating  another,  670 
Plural  voting,  673 
Qualification  of  voters,  665 
Witnesses,  prosecution  for  violat- 
ing law,  676 
Public  office,  sale  or  farming  out,  285 
Registration   of  voters,   657-662 
Residence  of  voters,  665 
Returns,  destruction  or  larceny  of,  165 
Sale  of  votes,  665 

Superintendent,  violation  of  duty,  608 
Taxes,  payment  before  voting,  665 
Voters,  books,  falsifying,  662 

Disfranchisement  by  conviction  ol 

crime,  665,  1077 
List  of,  delivery,  657-659;  82  C.  C. 
Falsifying,  662 
Grand  jury  to  inspect,  847 
Minors,  664 

Oath,  660,  661,  870;  47  C.  C. 
Personating   another    at    primary, 

670 
Plural  voting,  663,  673 
Privilege  from  arrest,  911 
Qualifications,  664,  665 
Registration,   657-662 
Sale  of  votes,  665,  675 

Witnesses  at  prosecution,  665, 
676 


STATE  FARM. 

Industrial      farms: 

Farms. 
Penitentiary     convicts 

Commission. 


See      Industrial 
See     Prison 
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STATE-HOUSE. 

Defacing,  219 

Arrests,  authority  to  make,  221 
Jurisdiction  to  try  offenders,  220 
Furniture  in,  injuring,  219 
Janitors,  authority  to  arrest,  221 
Obscene  prints  in  or  about,  386 
Watchmen,  authority  to  arrest,  221 

STATE  REFORMATORY. 

Age   of   convicts  committed  to,   1238- 

1240 
Agricultural   products,    1255 
Arrest  and  return  of  inmates,  1247 
Chain-gang,  transfer  from,  1252 
Colored    prisoners,    separation    from 

whites,   1249 
Conditional     discharge     of     inmates, 
1246 
Arrest  and  return,  1247 
County     reformatories,    effect    as    to, 

1259 
Credits  for  good  behavior,  1253,  1254 
Deportment,  system  of  marks,  1253 
Discipline,  1244 

Education  of  inmates,  1242,  1243 
Employees,  1242 
Employment  of  inmates.  1243 
Equipment,   1257 
Establishment,  1237 
Farm,  Stateu  transfer  from,  1252 
Good  behavior  of  inmates,   1253,  1254 
Guard,  1242 

Indeterminate  sentence,  1239 
Industrial  Farm,  effect  as  to,  1259 
Location,   1256,   1257 
Manual  training  of  inmates,  1243 
Municipal   reformatories,   effect  as   to, 

1259 
Pardon  of  inmates,  1248 
Parole  of  inmates,  1245 

Arrest  and  return,  1247 
Prison  commission  to  control,  1241 
Proclamation  by  Governor,  1258 
Races,   separation,  1249 
Record  of  commitment,  1?51 
Registration  of  inmates,  1250 
Release  of  inmates,  1248 
Separation  of  races,  1249 

Sexes,  1249 
Site,  1256,  1257 
Superintendent,  1242 
Teachers,  1242 

Term   of  imprisonment   1239,   1240 
Trades,     instruction     of     inmates     in, 

1243 
Work  of  inmates,  1243 


STATE  SANITARIUM. 

Aiding  escape  of  patients,  576 
Convicts,  committal,  1074,  1073 
Discharge   of  inmates,   977 
Employees,    jury    service,     exemption 

from,  871 
Escape  of  inmates,  aiding,  576 
Liquor,  sale,   etc.,  of,  near,  437 

STATE  SEAL.    - 
Counterfeiting,   246 
Forgery,  246 

STATE  TREASURER. 

Altering  order,   draft   or   warrant    en, 
231    (2,    5)    232 

Counterfeiting  order,  draft  or  warrant 

on,  231  (2,  5),  232 
Forging   order,   draft   or   warrant    on. 

231    (2,    5)    232 
Interest    on    public    money,    receiving, 

197 
Use  of  State  money,  196 
Withholding  State's  money  from,   195 

STATE  VETERINARIAN. 

Dairies,  inspection,  etc.,  453   (b);  2119 

(c)-2119  (f)   C.  C. 
Interfering  with,  583 
Slaughter  houses,  inspection,  etc.,   453 

(b);   2119    (c)-2119    (f)    C.    C. 
Statistics  as  to  food  products,  453  (c); 

2119  (g)   C.  C. 

STATEMENT   OF  DEFENDANT. 

Courts   of  inquiry,   935 
Cross-examination,   1036 
Oath,  1036 
Weight,  1036 

STATIONS. 

Railroad,  accommodations  for  passen- 
gers,  532;  2727   C.   C. 
Obscene  prints  in  or  about,   386 

STATIONARY  ENGINEERS. 

Exemption  from  jury  service,  871 
Licenses,  528   (a),  528   (b) 

STATISTICS. 

Food  products,  453  (c);  2119  (g)   C.  C 
Vital,  regulations,  503   (a);   1676    (m)- 
1676  (mm)    C.  C. 

STATUTES. 

Bill  of  attainder,  3 

Conspiracy   of  legislators    to    pass,   to 
defraud  State  or  county,  293,   294 
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STATUTES,  confd. 

Construction,  1;  4  C.  C. 

Words  defined,  2;  5  C.  C. 
Justices   of   peace   to   deliver   to   suc- 
cessor, 298 
Limitation,  absconding  as  suspending, 
30   (4) 
Concealment  as  suspending,  30  (4) 
Death      is      punishment,      where, 

30  (2) 
Exceptions,  30  (4) 
Felonies,  30  (3) 
Homicide,  30  (1,  2) 
Indictment    nol    pros'd,    renewal, 
30   (4) 
Quashed,  renewal,  30  (4) 
Life  imprisonment  is  punishment, 

where,  30  (2) 
Misdemeanors,  30  (4) 
Murder,  30  (1) 
Seduction,  379 
Unknown  offense,  30  (4) 
Lobbying,     324-325      (e);     4253,    6336 

C.  C. 
Substantial     compliance     with,     suffi- 
cient, 1  (6);  4  (6)  C.  C. 

STEALING. 

See  Embezzlement;  Fraudulent 
Conversion;  Larceny;  Larceny 
after  Trust;  Larceny  from  the 
House;  Larceny  from  the  Per- 
son; Receiving  Stolen  Goods. 

Public  documents,  284 
Rides  on  trains,  717 

STEAMBOATS. 

Captain,  arrest  of  passenger  by,  930 

Police  powers,  929 
Equal     accommodations     to    be    fur- 
nished passengers,  533 
Intoxication  on,  442 

Captain's  power  to  arrest  passen- 
ger, 930 
Passenger,  ejection  or  arrest  by  cap- 
tain, 930 

Receipts    for    property    delivered    for 
carriage,  633 

Tickets,   illegal    traffic   in,   636;    2733, 
2734  C.  C. 

STEEL  WEDGES. 

Making,    mending   or    possessing,    for 
use  in  crime,  183  (a) 
Punishment,   183    (b) 


STENOGRAPHIC  REPORTER. 

Appointment,  810 
Duties,  810 
Fees,  1131 
Oath,  810 
Removal,  810 

Superior  court,  appointment,  etc.,  810 
Testimony  at  trial  of  felonies,  report 
of,  1007 

STEVEDORES. 

Militia  duty,  exemption  from,  1371 

STOCK. 

See  Live  Stock. 

Bank,    dividends    from    capital   stock, 
208 
Purchase    with    capital   stock,    209 
Foreign  building  and  loan  association, 
soliciting,  624 

STOCK  TRAINS. 

Sabbath,  running  on,  414,  415 

STOCKHOLDER. 

Bank,  embezzlement,  186 
Corporation,    embezzlement,    186 

STRAW. 

Burning    maliciously,    745-747 

STREAMS. 

Carcasses  of  animals   or  fowls,  plac- 
ing in,  484 
Fishing    in    another's,    218;    1958-1962 

C.  C. 
Jurisdiction   of  offenses   on   boundary 

streams,   23,   24 
Sawdust,  floating  of,  into,  230  (a) 
Punishment,  230  (b) 
When  law  against  becomes  effect- 
ive, 230  (c) 

STREETS. 

See  Highways;  Roads. 

Carcasses  of  animals  or  fowls,  placing 

in,  484 
Intoxication  on,  442 
Militia    to    control    during    riots,    etc., 
1441 
To  have  right  of  way,   1427 
Motor    vehicles,    regulation,    528    (c); 

828  (a) -828  (n)  C.  C. 
Railroad  crossings,  signals,  518;  2677 

C.  C. 
Troops  to  have  right  of  way,  1427 
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STREET  RAILROADS. 

Colored  passengers,  accommodations 
for,   533-537,   539 

Equal  accommodations  for  passen- 
gers, 533,  534 

Passenger,  ejection  by  conductor,  927 
Obscene  language,  use,  387 

Police  powers  of  conductors,  etc.,  926 

Rocking  cars,   512 

Shooting  at  or  in  cars,  512 

STREET  TAX. 

Exemption   of  militiamen,   1413 

STRYCHNIA. 

Labelling,  454 

Prescriptions  of  physicians,  456 
Punishment  for  violating  law,  457 
Record  of  sale,  455 

SUBORNATION  OF  PERJURY  AND 

FALSE  SWEARING. 
Definition,  263 
Punishment,  264 
Recommendation    by   jury   to    mercy, 

1062 

SUBPOENAS. 

Clerk  of  court's  fee  for  issuing,  1133 
Witnesses,  942,   943 

Non-resident      State's      witnesses, 
1143 

SUBPCENA   DOCKET. 

Superior  court,  clerk  to  keep,  797 

SUBSCRIPTION. 

Definition,   2;   5   C.   C. 
Mark  included  in,  2;  5  C.  C. 
Stock,    foreign   building   and    loan   as- 
sociation,   soliciting,   624 

SUBSISTENCE   DEPARTMENT. 

Militia,  organization,  etc.,   1364-1366 

SUBSTANTIAL   COMPLIANCE. 

Code  substantially  complied  with,  suf- 
ficient, 1  (6):  4  (6)   C.  C. 

SUBSTITUTES      FOR     INTOXI- 
CANTS. 
Sale   of,  448;   1763-1765   C.   C. 

SUCCESSIVE    IMPRISONMENTS. 

Several   imprisonments  to  be,   1067 

SUCCESSIVE  OFFENSES. 

Fraudulent  levies,  punishment,  215 


SUCCESSORS  IN  OFFICE. 

Detaining  books,  etc.,  from,   287 

SUFFICIENT   EVIDENCE. 

Definition,   1009 

SUFFRAGE. 

Arrest,    electors    privileged    from,    911 
Ballots,   delivery   up   at   election    con- 
test, 674 
Buying  votes,  665 
Campaign  expenses,  publication,  671 

Grand  jury  charge,  850 
Campaign  funds,   corporation    contrib- 
utors, 672 
Carrying     deadly    weapons     to    or    at 

election   ground,   348 
Commissioner    of    pensions,     election 

of,  1468-1470 
Contest    of    election,    ballots    as    evi- 
dence, 674 
Conviction    of    crime,    disqualification 

of  voter,  665,  1077 
Corporation,  contribution  to  campaign 

funds,  672 
Destruction  of  papers  connected   with 
election,   165 
Returns  of  election,  165 
Disfranchisement  of  voter  by  convic- 
tion of  crime,  665,  1077 
Election      ground,      carrying      deadly 

weapons  to  or  at,  348 
Evidence  in  prosecution   for  violating 

election  laws,  665,  676 
Falsifying   voters'   lists  .or   books,    662 
Industrial  Farm,  election  for  establish- 
ment of,  1262 
Jail   control  in   certain   counties,    elec- 
tion to  determine,  1165 
Larceny     of    papers    connected      with 
elections,    165 
Returns,    165 
Liquor,    giving   or   furnishing   on    day 
of  election,  445 
Prescriptions  by  physicians,  446 
List    of    voters,    delivery,    657-659;     82 
C.   C. 
Falsifying,  662 

Inspection  by  grand  jury,    847 
Managers  of  elections,  fraud,  669 

Violation    of  duty,    667,    668;    130- 
135,   137,   138  C.   C. 
Minors,   voting,   664 

Municipal  elections,  employees    or   of- 
ficers   acting   as    managers,    666 
(a);  913  (a)  C.  C. 
Offenses,    666 
Oath  of  voters,  660,  661,  670;  47   C.  C. 
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SUFFRAGE,  cont'd. 
Plural  voting,   663,  673 
Primary  election,  betting  on,  396  (a), 
396   (b) 
Buying  and  selling  votes,  665,  675 
Crime,  conviction  of,  as  disquali- 
fying voter,  665,  1077 
Definition,  within  liquor  laws,  447 
Evidence,   prosecution    for   violat- 
ing law,  676 
Liquor,    giving    or    furnishing    on 
day  of,  445 
Prescriptions     by    physicians, 
446 
Manager,  corruption,  669 

•  Duties,  violation  of,  667,  668; 
130-135,   137,   138   C.   C. 
Fraud,  669 

Violation   of  duty,   667,   668 
Oath  of  voter,  false,  670 
Perjury,  false  oath  by  voter,  670 
Personating  another,  670 
Plural  voting,  673 
Qualification  of  voters,  665 
Witnesses,  prosecution  for  violat- 
ing law,  676 
Public  office,  sale  or  farming  out,  285 
Registration  of  voters,  657-662 
Residence  of  voters,  665 
Returns    of    elections,    destruction    or 

larceny  of,  165 
Sale  of  votes,  665 
Superintendent    of    election,    violation 

of  duty,  658 
Taxes,  payment  before  voting,  665 
Voters,  books,  falsifying,  662 

Disfranchisement  by  conviction  of 

crime,  665,  1077 
List  of,  delivery,  657-659;  82  C.  C. 
Falsifying,  662 
Grand  jury  to  inspect,  847 
Oath,  660,  661,  670;  47  C.  C. 
Personating    another    at    primary, 

670 
Plural  voting,  663,  673 
Privilege  from  arrest,  911 
Qualifications,  664,  665 
Registration,  657-662 
Sale  of  votes,  665,  675 
Witnesses  at  prosecution  for  vio- 
lating election  laws,  665,  676 

SUGAR. 

Weight  or  bulk,  increasing  with  dirt 
or  rubbish,  709 


SUITS. 

Barratry,  attorneys  soliciting  business. 
•331 

Definition,  330 

Punishment,  332 
Bond  in  seduction  prosecution,  380 
Discontinuing  suit  for  penalty,  329 
Perjury,  259,  260,  265 

Subornation,  263,  264 

SULPHATE  OF  ZINC. 

Labelling,  454 

Prescriptions  of  physicians,  456 

Punishment  for  violating  law,  457 

SUMMER  DUCKS. 

Closed  season,  594  (d) 

SUMMONS. 

Children's   courts,   892 

Grand  jurors,  827 

Insurance     commissioner,    refusal     to 

obey,  626  (a) 
Jurors,  819,  820,  856 

SUNDAY. 

Bathing,  indecent,  421 

Convict  working  on,  420 

Fishing  on,  419,  600 

Freight-trains,  running,  414,   415 

Hunting  on,  417 

Last   day   falling   on,   computation,    1 

(8);  4  (8)  C.  C. 
Religious  worship,  disturbing,  412,  424 
Schools,  carrying  liquor  to,  436 

Disturbing,  424 

Fine  and  forfeiture  fund,  payment 
to,  1112 

Intoxication   at,   439 

Use  of  liquor  at,  440,  441 
Shooting  on,  418 

Tippling-house,  keeping  open  on,  381 
Working  on,  416,  420 

SUPERINTENDENT. 

Elections,  duty  as  to  list  of  voters,  658 
Georgia    Training    School    for    Girls, 

1259  (e) 
Industrial   Farm,  appointment,   1267 
Bond,   1267 
Duties,  1267 

Keeping  inmates  at  work,  1273 
Oath,   1267 
Qualifications,   1269 
Salary,  1267 
Schools,  certificate  of  child's  age,  75*J 
(a);  3149  (b)  C.  C. 
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SUPERIOR  COURTS. 

Adjournment,  adjourned  term,  793 
Clerk,  day  to  day,  794 

Order  of  judge,  795 
Drawing  jurors,  874 
Regular  term,  793 
Term  time,  793 
Time,  793-796 

Vacation      only      for      statutory 
causes,  795 
Attorney-general,  duties,  901 
Authority  of  judges,  792 
Bail  in  actions  ex  delicto,  authority  to 
issue,  792  (1) 
Motion    to    lessen,    authority    to 
hear,   792   (4) 
Bailiffs,  compensation,  876 

Special,  808,  809 
Certiorari,  authority  to  issue,  792  (1) 
Change  of  venue,  29,  964-966 
Charge  to  jury,  filing,  1057 

Grand  jury,  bailiffs,  compensation 
of,    850 
Birds,  protection  of,  594  (o), 

850 
Camp-grounds,   vending   near, 

850 
Campaign    expenses,    publica- 
tion of,  850 
Carrying  deadly  weapons,  850 
Clerks    of    court,     record     of 

papers,  850 
Compensation  of  jurors,  850 
Currency,     issuing     unauthor- 
ized, 850 
Engrossing,  850 
Fish,  protection  of,  850 
Forestalling,  850 
Game,  protection  of,  594  (o), 

850 
Gaming,  850 
Grant  of  diplomas  by  medical 

colleges,  464,  850 
Insane  asylums,  protection  of 

inmates,  850 
Inventory  of  public  property, 

850 
Jail  inspection,  850 
Lights  and  water  on  passen- 
ger cars,  531,  850 
Narcotic  drugs,  sale  of,  850 
Ordinaries,  duties  of,  850 
Pension  rolls,  examination  of, 

850 
Public  property,  inventory  of, 

850 
Railroads'    duty    as     to    light 
and  water,  531,  850 


SUPERIOR  COURTS,  confd. 
Charge  to  jury,  cont'd. 
Grand  jury,  cont'd. 
Regrating,  850 
Religious  worship,   interfering 

with,  850 
Sentence,  obstruction    of    exe- 
cution  of,   850 
Tax-collector,  returns    of   spe- 
cial taxes  collected,  850 
Tax-receivers,  returns,    850 
New  trial  for  error,  1087 
Opinion  of  judge,  1058 
Requests  improperly  refused,  1087 
Special,  850 

Written  charge  on  request,   1056 
Children's   courts,   attorney   appointed 
for  child,  894 
Bail,  893 

Bill  of  exceptions,  889 
Compensation  of  officers,  900 
Construction   of  law   establishing, 

885 
Costs,  payment  into  county  treas- 
ury, 900 
Delinquent  child  defined,  891 
Detention  room,  893 
Discipline  of  children,  898 
Education  of  children,  898 
Employment  of  children,  898 
Establishment,   886 
Females  eligible  to  office,    899 
Fines     and     forfeitures,     payment 

into  county  treasury,  900 
Harboring  absconding  child,  897 
111  treatment  of  child,  897 
Judge  of,  887 
Jurisdiction,    888  . 
Jury  trial,  890 
Matron,  893 
New  trial,  889 
Officers,  appointment,  898 
Compensation,  900 
Females  eligible,  899 
Judge,    887 
Presiding  officer,  887 
Probation,  child  released  on,    895, 
896 
Officers,  appointment,    898 
Compensation,  900 
Females  eligible,  899 
Procedure,  888,  889 
Punishment  of  children,   898 
Regulations   prescribed   by    judge, 

898 
Salaries  of  officers,  900 
Sentence,  895 
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SUPERIOR  COURTS,  cont'd. 
Children's   courts,   cont'd. 

Solicitor-general,       compensation, 
900 
Deputy,  898 
Summons,  892 
Trial,  894 

Visitation  of  places  in  which  chil- 
dren placed,  898 
Wayward  child  defined,  891 
City  courts,  governed  by  rules  of,  790 
(vv),    790    (ww),    790    (yy),    790 
(zz),  790   (aaa),  790  (bbb),  790 
(ddd) 
Transfer  of  cases,  790  (ss) 
Clerk,  adjournments,  794,  795 

Advertising,      demanding      illegal 
rate,  307 

Ballots  to  be  delivered  in  election 
contest,  674 

Certification  of  proceedings  against 
solicitor-general,  803 

Clerk   of   board   of  jury  commis- 
sioners, 817 

Costs,  itemizing,  1124  (c) 

Dockets  to  be  kept  by,  797 

Exhibit  to  grand  jury  showing  dis- 
position of  moneys,  846 

Fees,  1133,  1138 

Inspection  of  books,  etc.,  840-843 

Notifying    prison    commission    of 
conviction  and  sentence,  1080 

Oath,  violation  of,  269 

Recording     papers,     grand     jury 
charge,  850 

Scire   facias,   issuing  on    forfeited 
bonds,  etc.,  962 

Subpoena  docket,  797 

Trial  docket,  797 

Violation   of  duty   as   te   primary 
election,  668 
Oath,  269 

Voters,  duty  as  to  list  of,  657-659; 
82  C.  C. 
Costs,  1124  (a)-1124  (c) 
County  courts,  governed  by  rules  of, 
790  (z),  790  (aa) 

Jurisdiction    of    case    pending    in, 
790  (c) 

Powers*  same,    790    (g),    790    (i), 
790  (k) 

Transfer    of   case,     790     (bb),  790 
(cc) 
Dockets,  797 

Grand  jury,  811-851,  866-884 
Habeas  corpus,  792  (1,  4) 


SUPERIOR  COURTS,  confd. 
Injunction,  authority  to  hear  motions 

as  to,  792   (4) 
Inquiry,  court  of,  931 
Judge,  authority,   792 

Riots,  etc.,  duty  and  powers,  1434 
Jurisdiction,  791,  792 

Trial  for  escape  from  penitentiary, 
323 
Jury,  grand,  811-851,  866-884 

Petit,  852-884 

Special,  852,  853 
Mandamus,  authority  to  issue,  792  (1) 
Oaths,  judge  may  administer,  792  (5) 
Petit    jury,    852-884 
Quo  warranto,  authority  to  issue,  792 

(1) 
Reporter,  810 

Resentence   of  insane   convict   on   re- 
covery, 1076 
Sessions,  793 

Solicitors-general,  duties,  etc.,  798-807 
Failure  to  make  statements  as  to 

fees,  285  (a) 
Nolle  prosequi,  801,  982 

Fees  for  entering,  1126,  1127 
Special  jury,  852,  853 

Terms,  796 
Stenographic  reporter,  810,  1007,  1131 
Supersedeas,    authority    to    issue,    792 
(1) 

SUPERSEDEAS. 

Affidavit  in  forma  pauperis,  1104 
Bill  of  exceptions  operating  as,  1104 
Certiorari,  bond  operating  as,  790  (ff) 
Rule  nisi  for  new  trial  operating  as, 

1093 
Superior  court  judge  may  grant,  792 
Venue,  proceedings  for  change  of,  964 
Waiver  of  trial  in  court  of  inquiry  op- 
erates as,  948 

SUPERVISORS. 

Convicts,   1194,   1195 

SUPPORT. 

Child  by  father,  refusal,  116 

Bastard,  refusal  of  putative  fathei 
as  to,  682 
Paupers,  failure  to  give  bond,  683;  560 

C.  C. 
Vagrancy,  449,  450,  1289 

SUPREME  COURT. 

Additional  record  ordered  up,  1100 
Appellate  jurisdiction,   1095   (1) 
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SUPREME  COURT,   cont'd. 
Assignment  of  errors,  1096 

Decision  limited  to,   1101 
Bill    of   exceptions,    additional    record 
or  evidence,   1100 
Alterations  by  judge,  1098 
Brief  of  evidence,  1098 
Certificate,  form  of,  1099 
Contents  of,  1097 
Decision  limited  by,  1101 
Evidence,  additional,  ordering  up, 
1100 
Incorporation,  1098 
Injunctions,    law    as    to,    governs, 

1102 
Mode  of  taking  case  up,  10£8 
Pendente  lite  bill,  1096 
Service,  on  whom,  1103 
Signatures  to,  1097 
Specifications  in,  1097,  1098 
Supersedeas,  operation  of  bill  as, 
1104 
Brief  of  evidence,  1098 
Change  of  venue,  hearing  on,  964 
Clerk,  transmitting  remittitur,  1102 
Decision  limited  to  assignment  of  er- 
rors, 1101 
Judges  exempt  from  militia  duty,  1371 
Judgment,  power  to  grant,  1095  (2) 
Jurisdiction,  1095  (1) 
Lis  pendens,  effect,  1096 
Mode  of  taking  case  to,  1098 
Powers  enumerated,   1095 
Recognizance,  1104 
Record,  additional,  1100 
Remittitur  on  affirmance,  1102 
Solicitor-general's  fees,   1128,  1130 
Speedy  hearing  and  determination,  1102 
Venue,  lack  of  proof,  reversal  for,  1101 

(a) 
Writ  of  error,  lies  when,  1096 

SURF-BATHERS. 

Life-boats  on  beaches,  505 
Life-preservers,   furnishing,  507,   509 

Removing,   510 
Life-savers,  506,  509 
Tide  flags,  508,  509 

SURGEONS. 

Dentists,  false  statement  to  board  of 

examiners,  473 
Illegally  practicing,  472;  1746,  1751, 

1753   C.   C. 
Malpractice,  471 
Special  tax,  476 


SURGEONS,  cont'd. 
Diploma  of  medical  college,  filing  an- 
other's with  medical  examiners, 
462  (a) 
Grant  of,  regulated,  463 

Charge  to  grand  jury,  464,  85C 
Jury  service,  exemption,   871 
Liquors,   use   in   regular   practice,    441 
Militia  duty,  exemption  from,  1371" 
Osteopaths,  fraudulent  practice,   470 
Practicing  illegally,  462,  475 
Smallpox,  spreading,  494 
Tax,  special,  on  practitioners,  469,  476; 

918,  978  C.  C. 
Veterinary,    practicing    illegally,     475; 
2057-2064  C.  C. 

SURRENDER. 

Principal  by  bail,  960 

Bond  for  good  behavior,   1319 

SURVEY. 

False,  by  county  surveyor,  282 

SUSPENSION. 

Habeas  corpus,  prohibited,  14 
Justices  of  peace  pending   indictment 
for  malpractice,  300 

SWEARING. 

False,   261,   262,   266-269 

Suborning,    263,   264 
Obscene     language:       See      Obscene 

Language. 
Perjury,  259,  260,  265 

Subornation   of,  263,  264 

!  SWINDLERS. 

I      See  Cheats  and  Swindlers. 

SWORDS. 

Carrying  concealed  in  cane,  347 
Duelling,   354-358 
Stabbing,  114 

Wearing  by   fraternal   and    other    so- 
cieties, 1447 


SWORD-CANE. 

Carrying,  347 
Furnishing  to  minor,  350 
Sale  to  minor,  350 

TABLES. 

Billiard,  betting  at,  392-395 
Gaming,  operating,  391,  393-396 
Minors,  permitting  playing  at    billiard 

or   pool   tables   without    consent    of 

parents,   406 
Pool,  betting  at,  392-395 
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TALES  JURORS. 

Compensation    876 
Exemptions  from  service,  871 
Fines  for  delinquency,  868 
Summoning,    867 
Term  of  service,  869,  870 

TAN-BARK. 

Cutting,  from  uninclosed  land,  226 
Removing,  from  uninclosed  land,  226 

TAP-PINS. 

Making,    mending    or    possessing,    for 
use  in  crime,  183  (a) 
Punishment,  183   (b) 

TAR. 

Payment  for,  failure  to  make,  551 

TAXATION. 

Exemption  by  county  authority,  279 
Militiamen,    1413 

False  oath  by  taxpayer,  267,  278 

Grand  jury  may  recommend  extra  tax, 
836 

Oath    of    taxpayer,    failure    of    tax-re- 
ceiver to  administer,  278;  1092  C.  C. 

Occupation    tax,   failure    to    pay,    466- 
469;  973,  976,  978  C.  C. 

Profession,   special  tax  on,  practicing 
without  payment  of,  476 

Return    of   taxes,    refusal    of   tax-re- 
ceiver to  receive,  277 

Taxpayer,  false  oath  by,  267 

Voters,  payment  of  taxes  as  prereq- 
uisite to  voting,  665 

TAX-COLLECTOR. 

Accounting,  301;  527  C.  C. 

Altering  digest,  253 

Bond,  acting  before  giving,  276 

Books,    records,    etc.,    inspection,    840- 
843 

Cash  book,  punishment  for  not  keep- 
ing, 276  (a) 

Digest,  altering,  253 

Exemption  of  property  from  taxation, 
279 

False  returns  by,  268 

Grand  jurors,  incompetency  as,  811 

Malpractice,    301;    528    C.    C. 

Oath,  acting  before  taking,  276 

Failure  to  administer  voter's  oath, 
661;  47  C.  C. 

Report,  weekly,  false  returns,  268 

Voters'  books,  falsifying,  662 

Oath,  duties  as  to,  661;  47  C.  C. 


TAX  DIGEST. 

Altering  by  tax  collector,  253 

Entry    of    return,    evidence    of    oath 

taken  by  taxpayer,  267 
Errors    corrected    by   order   of   grand 

jury,  839 

TAX-RECEIVERS. 

Books,    records,    etc.,    inspection,    840- 

843 
Digest,   errors   corrected   by   order   of 

grand  jury,  839 
Exemption    of    property    from    taxa- 
tion, 279 
Grand  jurors,  incompetency  as,  811 

Inspection  of  books  by,  837 
Oath,     failure    to    administer    to    tax- 
payer, 278;  1092  C.  C. 
Refusal  to  receive  return,  277 
Returns,  inspection  by  grand  jury,  837 
Laying  before  grand  jury,  charge, 

850 
Refusal  to  receive,  277 

TEACHERS. 

Certificates  issued  to,  altering,  233 

Counterfeiting,  233 

Forgery,  233 
Jury  duty,  exemption  from,  871 
Licenses,  altering,  233 

Counterfeiting,  233 

Forgery,   233 
Militia  duty,  exemption  from,  1371 
State   Reformatory,   1242 

TEARING  CLOTHES. 

Assault  with  intent  to  injure  clothes, 
101 

TELEGRAPHS. 

Fixtuies,  injuring  maliciously,  779 
Jury  service,  operators  exempt,  871 

Repairers  exempt,  871 
Military     messages,     right     of     way, 

1427  (a) 
Militia  duty,  exemption  of  employees 

of  telegraph  companies,  1373 

TELEPHONES. 

Military     messages,     right     of     way, 
1427  (a) 

TEMPORARY  BUILDING. 

Entering  and  stealing  from,  182 

TEMPORARY  SOJOURNERS. 

Jurisdiction  of  State,  22 


Digitized  by 


Google 


1084 


INDEX. 


[references  are  to  sections.  1 


TENANTS. 

Burglary   of  hired   room,   146 
Burning  of  house  or  outhouse,  by,  145 
Farm    products,    buying    from    tenant, 
554 
Sale  of  crops  under  lien   for  ad- 
vances, 721 
Forged  title,  lease  by,  252 
Gaming-house,  renting  for  use  as,  390 
Interference  with,  124;  3712-3715  C.  C. 

TENDER. 

Counterfeited  coin,  237 
Forged   coin,   237 

Payment,    counterfeit   or   forged   coin, 
237 
Unauthorized    issue    of    currency, 
250,   251 
Tax  return,  refusal  of  tax-receiver  to 
receive,  277 

TENEMENTS. 

Forcible  entry  and  detainer,  344-346 
TEN-PINS. 

Gambling  with,  392-395 

Minors  rolling,  without  parent's  con- 
sent, 406 

TENSE. 

Present  or  past  includes  future,  1  (2): 
4  (2)   C.  C. 

TENT. 

Camp-grounds,  placing  animals  in,  422 
Entering  and   stealing   from,    182 

TERM. 

Court,  refusal  to  hold  at  regular 
terms,  295 

Employment,  interference  with  serv- 
ant, cropper  or  farm  laborer  during, 
123,   124;   3712-3715   C.   C. 

Imprisonment:     See  specific  heads. 

Office,  detaining  books,  etc.,  after,  287 

TERRAPINS. 

Closed  season,  595 

Female,    of    certain    size,    not    to    be 

taken,  596 
Nets,  regulations  as  to,  598 
Prima   facie   evidence   of  violation    of 

law,  597 

TESTAMENT. 

Altering,  231  (6) 

Counterfeiting.  231   (6) 

Executing  fraudulently,  231   (6) 

Forgery,   231    (6) 

Uttering  altered,  etc.,  testament,  232 


TESTIMONY. 

Abstract,  bill  of  exceptions,    1098 

Certiorari,  county  court,   790    (dd) 
Courts   of   inquiry,    936 
New  trial,   motion   for,   1090,    1094 
Objections  raised  before    trial 
judge,   1090   (a) 
Accomplice  to  be  corroborated.    1017 
Admissions,    acquiescence    as,    1029 
Definition,    1028 
Entire     conversation      admissible, 

1030 
Grand  jurors,  830 
Silence  as,  1029 
Weight.  1031 
Alibi,   as   defense,  1013 
Attestation  of  public  officer,  1041 
Brief,     bill     of     exceptions,     Supreme 
Court,  1098 
Certiorari,  county  court,  790    (dd) 
Courts    of   inquiry,   936 
New   trial,  motion  for,    1090,    1094 
Objections  raised  before   trial 
judge,  1090  (a) 
Burden  of  proof,  1020 

Blind  tiger,  enjoining,  448    (a) 
Changing,  1021 

Sale  of  alcohol  under  prescription, 
433 
Character  of  parties,  1019 

Witnesses,  1053 
Circumstantial   evidence   defined,    100$ 

Sufficiency,  1010 
Communications,    privileged,    343,    830 
Competency  of  witnesses,  1037-1042 
Competent   evidence   defined,    1009 
Compulsory    process    to    obtain    testi- 
mony, 8  (3) 
Confessions,   collateral   benefit,    prom- 
ise of,  1033 
Conspirators,  1035 
Corroboration   necessary,    1031 
Definition,  1028 

Discovery  of  material  facts,    1034 
Joint  offenders,  1035 
Secrecy,  promise  of,  1033 
Spiritual  exhortation,  1033 
Treason,  conviction  on,  52 
Voluntary  character,  1032 
Weight.  1031 
Conspirators,   confessions,   1035 

Declarations,  1025 
Continuance   of   life   for   seven    years, 

rebuttal  of  presumption,   1016 
Conversations,  when  original,    1023 
Conviction,  when  testimony  warrants, 

1013 
Copy,   admissibility,   1022 
Courts  of  inquiry,  935,  936 
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TESTIMONY,  cont'd. 

Cruelty   of  jailers    inducing   prisoners 
to  give,  286 

Cumulative  evidence  defined,  1009 

Deceased  witness,  testimony  at  former 
trial,  1027 

Declarations,  conspirators,  1025 
Dying,  1026 
Res  gestae,  1024 

Definitions,  1009 

Direct  evidence  defined,  1009 

Doubt,  reasonable,  1013 

Dying  declarations,  1026 

Election   laws,  violations   of,   665,   676 

Embezzlement    by    count}'    treasurer, 
187 

Enticing  apprentices,  prosecution  for, 
122 

Examination  of  witnesses,  1043-1049 

Exclusion  illegally,  new  trial,  1086 

Experts,  opinions  of,  1048 

Fact,  presumptions  of,  1014 

Failure  to  produce,  presumption,  1015 

False  swearing,  261,  262 

Subornation  of,  263,  264 

Former  trial,  testimony  at,  122,  1027 

Gambling,  395 

Grand  jurors,  admissions  and  commu- 
nications among,  830 

Guilt,  presumption  of,  1016 

Handwriting,  1042 

Hearsay, 

.  Declarations,   conspirators,   1025 
Dying,  1026 
Res  gestae,  1024 
Former  trial,  testimony  at,  1027 
Original  evidence,  when,  1023 
Res  gestne,  1024 

Homicide    of    child    by    mother,    pre- 
sumption, 78 

Impeachment  of  witnesses,  1050-1054 

Incrimination    of   self,    compelling,    9, 
1037 

Indirect  evidence  defined,  1009 

Innocence,  presumption,   1016 

Intent  to  defraud,  716 

Interpreter,  evidence  through,  1040 

Joint  defendants,  confessions,  1035 

Law,  presumptions  of,  1014 

Libel,  truth  in,  342 

Life,  presumption   of  continuance  for 
seven  years,  1016 

Malpractice,  proceedings  before  grand 
jury,  296 

Mental    conviction,     amount    of,    re- 
quired, 1012 

Murder  of  child  by  mother,  presump- 
tion, 78 


TESTIMONY,  cont'd. 

Negative  affirmation,  burden  of  proof, 
1020 

Testimony,  weight,  1011 
New  trial,  illegal  admission,  1086 

Newly-discovered,    1088 
Number  of  witnesses  necessary,  1017 
Oath  taken  by  taxpayer,  267 
Object  of,  1008 
Onus  of  proof,  1020,  1021 
Opinions,  1047 

Experts,  1048 

General   bad   character,   1053 

Handwriting,   1042 
Original,  confession  of  joint  offender, 
1035 

Existence    of,    as    prerequisite    to 
admission  of  copy,  1022 

Hearsay  is,  when,   1023     , 
Perjury,  259,  260,  265 

Subornation  of,  263,  264 
Positive   testimony,   weight,   1011 
Preponderance,  1012 
Prescription  for  alcohol,  427 

Burden  of  showing,  433 
Presumption,   defined,   1009 

Fact,  1014 

Failure  to  produce  evidence,  1015 

Fraudulent    insolvency     of    bank, 
204 

Law,  1014 

Murder  of  child  by  mother,  78 

Prima  facie,  1016 

Violation  of  bank  charter,  203 
Prima  facie,   illegal  capture   of  terra- 
pins, 597 

Intent    to    wreck     railroad    com- 
pany, 739 

Oath  taken  by  taxpayer,  267 

Presumptions,  1016 

Publishers  of  lottery,  402 

Receipt  of  cotton,  550 
Prisoner's   statement,   1036 
Privileged     communications,    defama- 
tion of  virtuous  female  not  in- 
clude, 343 

Grand  jurors,  830 
Reasonable  doubt,  1013 
Report  in  felony  cases,  1007 
Res  gestae,  1024 

Rules  of  evidence,  object  of,  1008 
Sabbath,      prosecution      for      running 

freight  trains  on,  415 
Self-incrimination,  compelling,  9,   1037 
Single     witness,     sufficient    generally. 

1017 
Statement  of  prisoner,  1036 
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TESTIMONY,  cont'd. 

Stenographic     reporter,    appointment, 
810 
Duties,  810 
Fees,  1131 
Oath,  810 
Removal,  810 
Subornation  of  perjury  or  false  swear- 
ing, 263,  264 
Sufficient  evidence  denned,  1009 
Supreme  Court  not  to  hear,  1095  (1) 

Ordering  up,  1100 
Transcribing,    fee    of    clerk    of  court, 

1133 
Truth  in  libel  case,  342 
Verdict    contrary  to,    new  trial,    1084, 

1085 
Weight,  1009-1013,  1017 

TEXT-BOOKS. 

Schools,  adopted  books  to  be  used, 
696,  697;  1439,  1460  C.  C. 

Contract  price,  demanding  more 
than,  697;  1439,  1460  C.  C. 

Gifts  by  publishers  to  school  offi- 
cers, 698  (a) 

Supplementary  readers,  696,  697; 
1460  C.  C. 

THEATERS  AND  SHOWS. 

Child  labor,   regulations,  759   (a),   759 
(b);  3149   (a)-3149   (i)   C.  C. 
Putting  children  to  dangerous  oc- 
cupations, 756,  757 
Drunkenness  on  show  grounds,  442 
Militia    uniforms,    wearing    on    stage, 
1450 

THREATS. 

Arrest,  dismissal  of  warrant  procured 

by,  923 
Burn  property  of  another.  782 
Criminal  responsibility  of  persons  act- 
ing under,  38,  41 
Enticing  apprentices,  121,  122 
Influencing  public  officers,  271 
Intimidating  employees,  127,  128 

Employers.  129 
Letters  containing  threats,  sending  or 

delivering,  119 
Married  women,  acting  under,  38 
Obstructing     execution    of    order    or 

sentence  of  court,  312 
Persons    acting    under,     criminal    re- 
sponsibility, 41 
Married  women,  38 
Persons   compelling,    liable   as   princi- 
pals, 38,  41 


THREATS,  cont'd. 

Provocation  by,  as  defense  to  murder, 
65 

Threatening  letters,  sending  or  deliv- 
ering, 119 

TICKS. 

Cattle,  slaughter-house  regulations, 
453    (b);   2119    (c)-2119   (h)    C.    C. 

TICKETS. 

Illegal  traffic  in,  636;  2733,  2734   C.  G. 
Lottery,  selling,  etc.,  397 
Railroad   passes,   1462    (a);    324,    2605, 
2735  C  C. 

TIDE  FLAGS. 

Regulations  as  to,  508 
TIMBER. 

Conveyance  by  forged  title,  252 
Cutting,  from  uninclosed  land,   226 

Trespass,  216  (1) 
Drifted,  disposing  of,  224 

Purchasing,  225 
Forged  title,  conveyance  by,  252 
Inspection,   646-649 
Measurement,  646-649 

Illegal,  728 
Obstructing   passage   cm    watercourse, 

776 
Removing,   from   uninclosed    land,    226 
Title,  forgery  of,  252 
Trespass,  cutting,  216   (1) 
Uninclosed  land,  cutting  or   removing 
from,  226 

TIME. 

Alcohol,  when  prescription  for,   to   be 
filed  for  record,  427 
To  be  filled,  427 
Arson  in  day  and  night-time,  143 
Burial   of  carcasses,  decaying   matter, 

etc.,  485,  486 
Closed   season   for  fish,   607,    603,    612 
613 
Game,  594  (a),  594  (d),  594    (f) 
Oysters,   615 
Terrapins,  595 
Turtles,  599 
Computation,  number  of  days,    l    (8)- 

4  (8)  C.  C. 
Cooling  time,  absence  of,  as    element 

of  voluntary  manslaughter,    65 
Days,    how    computed,  1    (8) ;    4     ( $\ 

C.  C. 
Death    sentence,    execution    of,     1070- 
1072 
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TIME,  confd. 

Filing   prescription     for    alcohol    for 

record,  427 
Filling    prescription    for    alcohol,    427 
Firing  woods,  227 

Notice,  228 
Imprisonment,  term  of:     See  specific 

heads. 
Limitations  of  prosecutions,  abscond- 
ing as  suspending  statute.  30  (4) 
Concealment,   as   suspending  stat- 
ute, 30  (4) 
Death  as  punishment,  30  (2) 
Exceptions,  30  (4) 
Felonies,  30  .(3) 
Homicide,   30    (1,   2) 
Indictment    noi    pros'd,    renewal, 
30   (4) 
Quashed,  renewal,  30   (4) 
Life  imprisonment  as  punishment, 

30  (2) 
Misdemeauors,  30  (4) 
Murder,  30  (1) 
Seduction,  379 
Unknown  offense,  30  (4) 
Month,  calendar  month,  2;  5  C.  C. 

Scholastic,  2;  5  C.  C 
New  trial,  application  for,  1090 
Notice  of  firing  of  woods,  228 
Order  of  argument,  1055 

Trial,  malpractice  prosecution,  299 
Payment  of  fines,  1111 
Possession,    effect    as    to   penalty    for 

forcible  entry  or  detainer,  346 
Preparation  of  case,  933 
Superior  court,  adjournments,  793-796 

Sessions,   793 
Tenses,   present   or   past   includes   fu- 
ture, 1  (2);  4  (2)  C.  C. 
Turpentine  boxes,  cutting,  488 
Woods,  firing,  227 
Year  means  calendar  year,  2;  5  C.  C. 

TIPPLING-HOUSE. 
Keeping  open  on  Sabbath,  381 

TITLE. 

Arms    belonging    to    State,    purchaser 

not  acquire,  200 
Conveyance   of   land   by   forged   title, 

252 
Destruction  of  deeds,  etc.,  163 
Forcible  entry  and  detainer  case  not 

involve,  346 
Forgery,  conveying  land  by,  252 
Holding    under    forged    deed,    252 
Larceny  of  deeds,  etc.,  163 


TITLE,  cont'd. 

Squatting  on  land  without,  as  tres- 
pass. 216  (4) 

Tan-bark,  recording  deed  before  cut- 
ting or  removing  from  uninclosed 
land,    226 

Timber,  recording  deed  before  cut- 
ting or  removing  from  uninclosed 
land,  226 

TOBACCO. 

Cigarettes,  furnishing  to  minors,  491 

TOILET  ROOMS. 

Hotels,  sanitary  regulations,  540  (b); 
3514  (c),  3514  (e)  C.  C. 

TOLL. 

Bridges,  collecting  after  expiration  of 
charter,  572 
Posting  rates,  569 
Private,   liabilities,   573 
Causeways,  collecting  after  expiration 
of  charter,  572 
Posting  rates,  569 
Private,  liabilities,  573 
Excessive,  charging,  570 
Ferries,  collecting  after  expiration  of 
charter,  572 
Posting  rates,  569 
Private,  liabilities,  573 
Grist  ground  for,  stamping  weight  on 

sacks,  562,  563 
Turnpikes,   collecting  after  expiration 
of  charter,  572 
Collecting    where    out    of  repair, 

567 
Posting  rates,  569 
Private,  liabilities,  573 

TOLL-GATE  KEEPERS. 

Militia  duty,  exemption  from,  1371 

TOMB. 

Human  bodies,  removal  for  dissection, 
408 

TOMBSTONES. 

Injuring  maliciously,  770 

TONGUE. 

Cutting  out,  84 

Punishment,  85 
Disabling,  84 

Punishment,  85 
Mayhem,  83-85 
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TOOLS. 

Making,    mending   or    possessing   for 
use  in  crime,  183   (a) 
Punishment,  183  (b) 

TOWNS. 

Arson  in.  134 

Not  in,  135,  136,  138,  139 

Attempt  to  burn  dwelling,  137 
Embezzlement    by    officers,    servants, 

etc.,  184 
Employees    acting    as     managers    of 
elections,  666  (a);  913  (a)  C.  C. 
Embezzlement,   184 
Marshal,  duty  to  give  information  as 

to  vagrants,  449 
Mayor,   duty  and  powers  as  to  riots, 
etc.,  1434 
Jurisdiction  and  powers,  790   (a) 
Misdemeanor    convicts:      See    Misde- 
meanor Convicts. 
Officers   acting  as   managers   of   elec- 
tions, 606  (a);  913  (a)  C.  C. 
Embezzlement,  184 
Railroad    crossings,    tolling    bells   on 

approaching,  520 
Servants,   embezzlement,   184 

TRADES. 

See  Occupations. 

Apprentices,  enticing,  121,  122 

Barbers,  regulation,  476  (a);  1754  (a)- 
1754   (n)  C.  C. 

Fraudulent  conversion  by  clerks,  etc., 
191 

State  Reformatory  inmates,  instruc- 
tion in,  1243 


AND        TRADE- 


TRADE-MARKS 
NAMES. 
Counterfeiting,  254,  255,  708 
Imitation,  254,  255 
Unlawful  use  of,  255,  256 

TRADE  WORDS. 

Construction.  1  (1);  4  (1)  C.  C. 

TRADING-STAMPS. 

Issuing,  404 

TRAFFIC. 

Human  bodies.  407 
Liquor:     See  Intoxicants. 
Tickets,  636 

TRAINS. 

Bells,  tolling,  520 

Cinder    deflectors,    540    (a);    2723    (a) 
C.  C. 


TRAINS,  cont'd. 

Conductors,  powers  of  police  officers, 

338,   925-927 
Crossings,  stopping  at,  517 

Tolling  bell   on   approaching,  520 
Destroying,  522,  523 

Recommendation       of     jury     to 
mercy,  1062 
Drinking  water  required  on  cars,  529 
Charge  to  grand  jury,  531,  350 
Conductor's  failure  to  furnish,  530 
Drunkenness  on,  442 
Engineers,  qualifications  of,  525;  2696 

C.  C. 
Excursion,  shooting  on,  515 
Flagging,  524 
Interfering  with,  524 
Lights  required  on  cars,  529.  539 

Conductor's  failure  to  furnish,  530 
Explosive  oils  used,  516 
Grand  jury  charge,  531,  850 
Obstructing,  522,  523 
Passengers,   colored,  accommodations, 
533-540 
Equal    accommodations,    533,  534 
Obscene   language,    387,   442,  925, 

927 
Station  accommodations  for,  532; 

2727  C.  C. 
Tickets,  illegal  traffic  in,  636;  2733, 
2734  C.  C. 
Sabbath,  running  on,  414,  415 
Shooting  at,  512 

Speed  of.  checking,  519;  2675  C.  C 
Stealing  rides  on,  717 
Water  required  on  cars,  529 
Charge  to  grand  jury,  531,  850 
Conductor's  failure  to  furnish,  530 
Whistles,  blowing,  518-520;  2675  C.  C 
Wrecking,  513,  514 

Recommendation      by      jury    tc 
mercy.  513,  1062 

TRAINING  SCHOOL  FOR  GIRLS. 

See  Georgia  Training  School  for  Girls. 

TRAMPS. 

Stealing  rides  on  trains,  717 
Vagrants,    definition,   449 

Duty  of  officers  to  arrest,  449 

Hiring  out,  450 

Municipal     farms,     admissioB  to, 
1289 

TRANSFERS. 

See  Sales. 

Account,     to     defeat      exemption    of 
wages,  131;  5299  C.  C. 
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TRANSFERS,  confd. 
Claim,   to  defeat  exemption   of  wages. 

131;  5299  C.  C. 
Land  by  forged  title,  252 
Stock,  by  insolvent  bank,  206 

TRANSPOSITION. 

Words  and  clauses  transposed  in  con- 
struing statutes,  1   (9);  4   (9)   C.  C. 

TRAPS. 

Fish,  602,  603 
Game,  594  (g) 
Terrapin,  595,  597,  598 

TRAVELERS. 

Quarantine,    compelling     performance 
of,  498 

TRAVERSE  JURY. 

See  Jury. 

TREASON. 

Arrest,  privilege  of  electors,  911 
Legislators,  912 
Militiamen,  913 

Bill   of  attainder,   3 

Conviction,    disqualifying    to    vote  or 
hold  office,   665,   1077 

Defined,  50,  51,  54 

First  degree,  defined,  51 

Governor's     power    to    suspend     sen- 
tence, 1078 

Jurisdiction  of  acts  without   State,  53 

Number  of  witnesses,   53,   1017 

Pardon,    Governor's    power,    1078 

Proof,  52,  1017 

Punishment,  51,  54 

Recommendation  by    jury    to    mercy, 
51,  1062 

Second  degree,  54 

Vote,    conviction    as    disqualifying   to, 
665,  1077 

Witnesses,  number,  52,  1017 

TREASURER. 

County,    books,    records,    etc.,    inspec- 
tion, 840-843 
Embezzlement,  187 
Grand  juror,  incompetency  as,  811 
Malpractice,   301;    528   C.   C. 
Purchase    of   orders  or   claims   at 
discount,  280 
State,    deposit    of    State's    money,  re- 
ceiving interest,  etc.,  for,  197 
Using  money  of  State,  196 
Withholding  money  from,  195 

6  Ga  Code— 69 


TREES. 
Boundary,    altering   or   removing,    743 
Capitol   building,   injuring,   219 

Jurisdiction    of   offense,    220 
Cutting  down   maliciously,  764 

Trespass,  216 
Drifted  timber,  disposing  of,  224 
Infested  with  disease  or  insects,  sale, 
etc.,    479-482;    2126,    2128,    2130,    2138 
C.  C. 
Obstructing  registered   roads  by  fell- 
ing across,  547 

TRESPASS. 

Attempting  to     take  and     carry  away 
property  from  land  of  another,  216 
(2) 
Burden  of  proof,  216 
Campers,  when  not  included,  216  (4) 
Capitol  or  grounds,  injuring,  219 

Courts   which   may  try   offenders, 

220 
Janitors  and  watchmen  may  make 
arrests,   221 
Carrying  away  or  attempting  to  carry 
away  property  from  land  of  another, 
216   (2) 
Chestnut-tree,  cutting,  216  (1) 
Burden    of   proof,   216 
Grand   jury   presentments,   216 
Cutting  timber,  etc.,  216  (1),  226 
Definition,  216 
Entering  upon  land,  217 
Fence,     pulling    down    or     removing, 

216  (3) 
Fishing    in   waters    of   another,    218; 

1958-1962  C.  C. 
Grand  jury   presentment,   216 
Hunting  on  land  of  another,  218;  1958- 

1962   Q.   C. 
Inclosure,  pulling  down  or  removing, 

216   (3) 
Intruder,  when  not  included,  216  (4) 
Passing  over  land,  217 
Posted  lands,  hunting  and  fishing,  218; 

1958-1962   C.   C. 
Pulling     down     fence     or     inclosure, 

216  (3) 
Railroad  tracks,  521 
Registered  lands,  hunting  and  fishing, 

218;    1958-1962    C.    C. 
Removing  fence  or  inclosure,  216   (3) 
Search  without  probable  cause,  1326 
Settling  on  land,  216  (4) 
Severing  produce  from  realty,  768 
Shade-trees,  cutting,  216  (1) 
Squatting  on  land,  216  (4) 
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TRESPASS,  confd. 
Taking  or  attempting  to  take  property 

from  land  of  another,  216   (2) 
Timber,  cutting,  216  (1) 
Waters    of   another,    fishing   in,    218; 

1958-1962   C.   C. 
Wayfarers,  when  not  included,  216  (4) 
Wood,  cutting,  216  (1) 

TRIAL. 

Announcement  of  ready  or  not  ready, 
984 

Argument,   order   of,    1055 

Arraignment  and  plea,  971-974 

Bar-dock,  prisoner  placed  in,  969 

Change  of  venue,  jury  not  impartial,  29 

Children's  courts,  894 

Continuance,  985-994 

Demand  for,  by  accused,  983 

Embracery,  333 

Escape    from   penitentiary,    323 

Ex  post  facto  laws  as  to  mode  of,  3 

Fetters   on   prisoner,   968 

Habeas  corpus,  issue  in,  1303 

Joint  offenders,  995 

Jury,  right  of  accused,  8  (5),  854 
County  court,  790  (p),  790  (v) 

Order  of,  in  malpractice  prosecution, 
299 

Public,  accused  to  have,  8  (5) 

Recording  issue,  973 

Repeal  of  laws  before,  effect  on  pros- 
ecution and  punishment,   18 

Speedy,  accused  to  have,  8  (5) 

Term  of  court  for,  983,  986 

Waiver,  in  court  of  inquiry,  948 

Witnesses,   separation,   1043 

TRIAL  DOCKET. 

Superior  court,  clerk  to  keep,  797 

TROT-LINES. 

Fish,   catching,  602 

TROUT. 

Mountain,  fishing  regulations,  609 

TRUST. 

Larceny    after:      See    Larceny    after 
Trust. 

TRUST  COMPANIES. 

False    statement    by    bank    examiner, 
622 

TRUSTEE. 

Fraudulent  conversion,  188 


TRUTH. 

Evidence  in  libel  case,  342 
False  swearing,  261,  266-269 

Subornation,    263,    264,    1063 
Perjury,   259,   260,   265 

Subornation,    263,    264,    1062 
TUBERS. 

Infested  with  disease  or  insects,  sale, 
etc.,  479-482;  2126,  2128,  2130,  213* 
C.  C. 

TUMULT. 

Militia,  ordering  into  active  senrice, 
1376,    1434,    1436-1438,    1441 

TUNNELS. 

Mining,   injuring,   773 

TURKEYS. 

Closed  season,  594  (d),  594  (f) 
Game  birds,  deemed  t©  be,  594  (a) 
License  to  hunt,  594   (c),  594  (h) 
Number  which  may  be  killed,  594  (c) 
Sale  prohibited,  594  (b),  594  (c) 
Transportation     prohibited,     594    (c), 
594  (i) 

TURNPIKES. 

Franchise,  forfeiture,  charging  excess- 
ive toll,  570 
Collecting  toll  after,  572 
Gates   and   fixtures,    injuring,   760 
Grade,  maximum  established,  568 
Private,  regulations,  573 
Tolls,     collection     where     license    re- 
voked, 572 
Collection  where  road  out  of  re- 
pair, 567,  572 
Private   turnpikes,   regulation,  573 
Rates,  charging  excessive,  570 
Failure  td  post,  569 

TURPENTINE. 

Adulteration,  penalty  for  selling,  654 

655 
Boxes,  cutting,  488 
Inspection,  651-653 
Marking  barrel,  653,  654,   656 
Payment  for,  failure  to  make,  551 

TURTLES. 

Closed  season,  599 
Terrapin,  closed  season,  595 

Female  of  certain  size  not  to  be 

taken,   596 
Nets,  etc.,  regulation  as  to  meshes, 

598 
Prima  faoie  evidence   of  violation 
of  law,  597 
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TUTORS. 

Militia  duty,  exemption  from,  1371 

TYPE. 

Counterfeiting,  possession  for  purpose 

of,  243 
Forgery,    possession  for    purpose    of, 

243 

TYRANNY  IN  OFFICE. 

Judicial  officers,  295 
Indictment,  296 
Punishment,  295 

UNASSIGNED  COMPANY. 
Denned,  1377 

UNASSIGNED  BATTALION. 

Denned,  1377 

UNBOLTED   CORN-MEAL. 

Stamping  packages,  564;  J.870  C.  C. 

UNBORN  CHILD. 

Advising  killing  of,  77 
Foeticide,  80-82 
Homicide  of,  80-82 
Advising,  77 

UNDERTAKERS. 

Embalming,  practicing  illegally,  411 

UNIFORMS. 

Injuring  maliciously,  780 
Militia,  wearing  unlawfully,  1450 

UNITED  STATES. 

Agent  of,  seizure  by  one  claiming  to 

be,  214 
Courts,  solicitors-general  to  represent 

State  in  transferred   cases,  798    (a), 

798  (b) 
Jurisdiction  of  places  ceded  by  State, 

22,  28 
Military   officers,   detail   to   duty   with 

militia,  1366 
Officers    of,    election,    betting   on,    396 
(a),  396   (b) 
Seizure    by   one    claiming  to    be, 
214 
Piisoners,    confinement    in    jail,    1152, 

1153 
Securities,  destroying  maliciously,  742 
Trains  run  on  Sunday,  under  orders  of 

military  authorities,  414  (6) 
Troops,  right  of  way  for,  1427 


UNLAWFUL  ASSEMBLY. 
Definition   and   punishment,   359 
Militia,   ordering  out,   1434,    1436-1438, 

1441 
Mob  violence,  362-365 

UNOCCUPIED  DWELLING-HOUSE. 

Burning  of,  on  farm,  136 

UNSOUND  MIND. 

Acquitted  person,  how  dealt  with,  977 
Convicts,  care  for,  at  State  farm,  1229 
Counseling  crime  by  persons  of,  37 
Criminal  responsibility,  33,  35,  36 
Death  convict,  becoming  insane,  1074 
Committal    to    State    Sanitarium, 

1075 
Discharge  on  warrant  of  Governor 

or  act  of  legislature,  977 
Resentence  on  recovery,  1076 
Definition,  2;  5  C.  C. 
Grand  jurors,  incompetency  as,  811 
Idiots,    criminal    responsibility,    83,    36 
Inquisition     after    capital     conviction, 

1073,  1074 
Insane    includes    all    person    of,    2;    5 

C.  C. 
Instigating  crime  by  persons  of,  37 
Jurors,  challenge  for  cause,  999 
Lunatics,  criminal  responsibility,  33,  35 
Inclusion   of  all  persons   of,   2;   5 
C.  C. 
Manifestation  of  crime,  32 
Marriage,  677 

Militia  duty,  exemption  from,  1371 
Non  compos  mentis  includes  all  per- 
sons of,  2;  5  C.  C. 
Pensioners,    1502,    1503 
Plea  of,  how  tried,  976 
Restoration  of  acquitted  person,  977 

Convict,    977,    1076 
Trial  during  insanity,  978 
Witnesses,  1038 

UNUSUAL  PUNISHMENT. 

Prohibited,  12 

USING. 

Abusive  language,  387 
Jurisdiction,  388 
Passenger,  927,  930 
Advertisement  of  another,  256 
Bank    property    by    bank    officer    oi 

agent,  210 
Emblem  adopted  by  other  association, 

258;    1993    C.    C. 
Horse    without    owner's    consent,    222 
Labels   of  another,   256 
Mule   without   owner's   consent,   222 
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USING,  cont'd. 
Name   adopted   by   other   association, 

258;  1993  C.  C. 
Obscene    language,    387 
Jurisdiction,    388 
Passengers,  927,  930 
State  money,  196 

Trade-mark     or    trade-name     of    an- 
other, 256 

USURY. 
Misdemeanor  to  take,  700;. 3444  C.  C. 

UTTERING. 

Altered    instruments;     232,    236,    241, 

244,  245 
Counterfeited  coin,  237 

Instruments,  232,  236,  241,  244-246 
Forged  coin,  237 

Instruments,  232,  236,  241,  244-246 

VACANT  LANDS. 

False  survey  by  county  surveyor,  282 

VACATION. 

Bail  surrendering  principal  in,  960 
Jury  drawn  in,  826 
New  trial,  application  for,  in,  1090 
Superior   court,   adjournments   in,   795 

VACCINATION. 

Smallpox,    inoculation,   494 

VAGABONDS. 

Definition  and  punishment,  680 
Militia  duty,  exemption  from,  1371 

VAGRANTS   AND   VAGRANCY. 

Arrest,   449 

Costs  in  prosecution,  450 
Definition,  449 
Hiring  out  vagrants,  450 
Municipal    farms,     admission     of    va- 
grants to,  1289 
Punishment,  449 

VARIOLOID. 

Concealing,  493 
Spreading,  494 

VEGETABLES. 

Consignments  of,  failure  to  pay  pro- 
ceeds of  sale,   552 
Payment  for,  refused,  551 
Tenants,   purchase   from,   554 
Worthless  check  given  for,  553 

VEGETABLE   ALKALOIDS. 

Labelling,   454 


VEGETABLE  ALKALOIDS,   cont'd. 
Prescriptions   of   physicians,    456 
Punishment  for  violating  law,    457 
Record  of  sale,  455 

VEGETABLE   MATTER. 

Decaying,  burial  required,  486,   487 

VEGETABLE  TRAINS. 

Sabbath,  running  on,  414,  415 

VEHICLES. 

See  Motor  Vehicles. 

VENDOR  AND  PURCHASER. 

See  Sales. 

VENTILATION. 

Cars,  539 
Jails,  844,  850 

VENUE. 

Boundary  line  of  county,  crime  on,  26 

Of  State,  24,  25 
Certiorari  for  failure  of  proof,  792  (a) 
Change,  bill  of  exceptions,  964 

Clerk  to  transmit  papers,  964,  965, 

1158 
Costs,  liability  for,  1110 
Hearing,  presence  of  accused,  964 

Supreme    Court,    964 
Impartial  jury  not  obtainable,   29, 

964,  966 
Jailer's  duty  as  to  prisoner,    1158 
Lynching,  danger  of.  964 
Motion,   evidence,  964 
Prosecution    of    military    officers, 

1457 
Subsequently,  966 
Supreme   Court,   hearing,    964 
Transcript   of  order  for,   964,    955 
Witnesses,    fees,    1148 
Subpoenas,  965 
Counties,  boundary  line  of,  26 
Divided  by  water,  23 
Where    crime    committed,    29 
Escape    from    penitentiary,    trial     for, 

323 
Proof    of,    reversal     for    absence     of. 

1101   (a) 
Quarantine     regulations,    prosecution 

for  violation   of,   501 
Railroads,    prosecution    for    failure    to 
provide     light     and      water     on 
cars,  530 
Prosecution    for     using    explosive 
oils  in  cars,  516 
Reversal     for    absence     of     proof    of, 
1101   (a) 
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VENUE,  confd. 
Simple  larceny,  152 
State  boundary,  offenses  on,  24,  25 
Wound      and         death  in        different 
counties,  27 
On  soil  ceded  to  United  States,  28 

VERDICT. 

Attempt,  finding  by  jury,  1061 
Construction,    1050,    1060 

Murder  prosecution,  63,   1060 
Coroner's  inquest,   1339 
Evidence,   new   trial   where    contrary 

to,   1084,   1085 
Form,    1059 
Intendment,  1059 

Jury  judges  of  law  and  facts,  1059 

Recommendation    by   jury    to    mercy, 

arson     resulting   in    death,    134, 

135,   144,    1062,   1063 

Assault  with  intent  to  rape,  1062 

Burning     railroad     bridges,      142, 

1062 
Capital    cases,    other    than    homi- 
cide,   1060 
Duel  resulting  in  killing,  356 
Election  laws,  violation  of,  672 
Explosives    causing    death,     784- 

786  • 

False  swearing,  1062 
Felonies  punished  as  misdemean- 
ors,   1062 
Foeticide,   80,   1062 
Homicide,    63,    80,    134,    135,    144, 

356,    784-786,    1062,    1063 
Insurrection,   57,    1062 
Manslaughter,  1062 
Mayhem,  90,   1062 
Murder,  63,  80,  134,   135,  144,  356, 

784-786,   1062,   1063 
Penitentiary       officials      profiting 

from  convicts'  work,   1196 
Perjury,   1062 

Railroads,  destroying,  etc.,  1062 
Ripe,  94,   1062 

Assault   with   intent,   1062 
Seduction,  1062 
Shooting  at  trains,  512,  1062 
Sodomy,    1062 

Suoornation     of     false     swearing, 
1062 
Perjury,  1062 
Term   of   imprisonment,    1063 
Trains,   rocking,   512,   1062 
Shooting  at,  512,  1062 
Wrecking,  513,  1062 
Treason,  51,  1063 


VESSELS. 

Apprentices,    desertion,    aiding  or  in- 
ducing, 694 
Harboring,  695 
Arrest    of    passengers,     authority    of 

captain,  929,   930 
Ballast,   discharge   in  harbor,   686 
Bills  of  lading,  exhibition  on  demand, 
685 
Grant   by   owner,   684 
Ferries,  regulations,  572 
Firing,   761-763 

Harbor,  discharge  of  ballast  in,  686 
Intoxication   on,   442 
Larceny  from,   170 
Licenses,    pilots    acting    without,    687. 

688 
Life  boats,   hotel-keepers   on   beaches 

to  furnish,  505 
Pilots,    acting    without     license,     687 
688 
Obstructing,  687 
Quarantine  regulations,  499;   164C 

C.  C. 
Signals    for,    flying,   688 
Quarantine,   bill   of   health,   497;    163$ 
C.  C. 
Fine  for  violation,  495;  1634,  1640 

1641   C.   C. 
Municipality   may   prescribe,   495; 

1634  C.   C. 
Notice  of,  495;  1634  C.  C. 
Permission    to   leave   vessel,   500; 

1641   C.   C. 
Pilots'   duties,  499;   1640   C.   C. 
Removal  of  vessel  to   quarantine 

grounds,  496,  497;  1636  C.   C. 
Venue  of  prosecution   for  violat- 
ing,  501 
Seamen,  absence  from  vessel  without 
leave,  689 
Apprentices,   desertion,  694 

Harboring,    695 
Arrest,   689 

Certificate    of    discharge,    691-693 
insertion,  aiding  or  inducing,  601 
Failure  of  duty,  689 
Harboring,    695 
Hiring,    receiving,    shipping,   etc., 

692,    693 
Resisting  search  for,  690 
Search  by  civil  officers,  953 
Signals   for  pilots,   flying,  688 
Sinking,   761 

Tickets,    illegal    traffic  in,   63«;   27C3, 
£734  C.  C. 
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VETERINARIANS. 

Narcotics,    sale     on     prescription    of, 

459;   1651,  1652  C.  C. 
Practicing      illegally,     475;     2057-2064 

C.  C. 
State,  dairies,  inspection,  etc.,  453  (b); 
2119  (c)-2119  (f)  C.  C. 
Interfering  with,  583 
Slaughter  houses,  inspection,  etc., 
453   (b);  2119   (c)-2119   (f)   C.  C. 
Statistics  as  to  food  products,  453 
(c);  2119  (g)  C.  C. 

VEXATIOUS  SUITS. 

Barratry,  definition,  330 
Punishment,  330,   332 
Solicitation  of  business  by  attor- 
ney, 331 
Punishment,  332 
Malicious  prosecution,  costs,  1109 

VILLAGES. 

Arson  in,  134 

Not  in,  135,  136,  138,  139 

Attempt  to  burn  dwelling,  137 
Mayors,  jurisdiction   and  powers,   790 
(a) 
Riots,   etc.,   1434 
Misdemeanor     convicts:    See     Misde- 
meanor  Convicts. 
Railroads,   tolling  bells   on   approach- 
ing crossings,  520 

VINES. 

Infested  with  disease  or  insects,  sale, 
etc.,  479-482;  2126,  2128,  2130,  2138 
C.  C. 

VIOLENCE. 

Insurrection,  55 

Mob:  See  Public  Defense. 

Peace   officers,   assisting,   364 
Duties,  362 

Failure  to  suppress,  363 
Posse,   summoning,   362 
To  bring  firearms,  365 
Obstructing     execution    of     order    or 

sentence  of  court,  312 
Riot,  360 

Unlawful  assembly,  359,  1434,  1436- 
1438,    1441 

VIRTUE. 

Adultery,   372 
Bestiality,  375-377 
Fornication,  372 
Incest,  371;  2932   C.   C. 


VIRTUE,  cont'd. 
Libel,  340,  343 
Rape,   93,   94 

Assault  with  intent,  98 
Seduction,    378-380 
Sodomy,   373,   374,   377 

VIRTUOUS  FEMALE. 

Defamation  of,  343 

Privileged  communications    not  in- 
cluded, 343 
Prosecution    only    by    grand    jury 

indictment,  343 
Punishment,  343 
Seduction,  378-380 

VITAL  STATISTICS. 

Regulations,    503    (a);    1676     (m)-1676 
(mm)  C.  C. 

VOIR  DIRE. 

Questions,   1001,   1002 

VOLUNTARY  DRUNKENNESS. 

Excuse  for  crime,  39 

VOLUNTARY  ESCAPE. 

Arrest    without    warrant     where     of- 
fender escaping,  917 

Assisting  in   effecting,    317,     318,    320, 
321 

Attempt,  317,  318,  320 

Chain-gang,   319 

Custody  of  officer,  etc.,  318 

Defined,  322 

Fugitives  from  justice:     See  Fugitives 
from   Justice. 

Harboring   escaped    convicts,    327 

Jail,  317 

Jurisdiction  of  prosecution,  323 

Municipal  farm   prisoners,   1288 

Penitentiary,   321-323 

Permitting,  322 

Punishment,   317-322 

Rescue,  313-316 

State  Sanitarium  patients,  aiding.   571, 

Trial  for,  323 

Expenses  ot,  1230 

Witnesses  at  trial,  323 

VOLUNTARY  MANSLAUGHTER. 

Definition,   64,   65 
Punishment,  66 

VOLUNTEERS. 
Georgia:    See  Public  Defense. 
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VOTING. 

Arrest,  electors  privileged  from,  911 
Ballots,   delivery   up   at   election   con- 
test, 674 
Book,  voters,  falsifying,  f.62 
Buying  votes,  665 
Campaign  expenses,  publication,  671 

Grand  jury  charge,  850 
Campaign   funds,  corporation   contrib- 
utors. 672 
Carrying  deadly  weapons  to  or  at  elec- 
tion grounds,  348 
Contest    of   election,    ballots   as    evi- 
dence, 674 
Destruction  of  papers  connected  with 
elections,   165 
Returns,  165 
Disfranchisement     by     conviction     of 

crime,  665,  1077 
Evidence  in  prosecution,  665,  676 
Falsifying  voters'  lists  or  books,  662 
Larceny     of     papers    connected    with 
elections,  165 
Returns,  165 
Liquor,  giving  or  furnishing  on  elec- 
tion day,  445 
Prescriptions,   446 
List  of  voters,   duty  of   clerk   of  su- 
perior  court   as   to,   657-659;    82 
C.  C. 
Falsifying,  662 
Grand  jury  to  inspect,  847 
Managers  of  elections,  fraud,  669 

Violation  of  duty,  667,  668 
Minors,  illegal  voting.  664 
Municipal     election,    voting    illegally, 

666 
Oath  of  voters,  660,  661,  670;  47  C.  C. 
Personating  another,  670 
Plural  voting,  663,  673 
Qualification  of  voters,  664,  665 
Registration    of  voters,   657-662 
Residence  of  voters,  665 
Selling  votes,  665,  675 
Superintendent  of  elections,  duty,  658 
Taxes,  payment  before  voting,  665 
Witnesses  at  prosecution,  665,  676 

VOUCHERS. 

County  treasurer,  refusal  to  exhibit, 
as  malpractice,  301;  528  C.  C. 

Tax-collector,  refusal  to  exhibit,  as 
malpractice,  301;  528  C.  C. 

VULGAR  LANGUAGE. 

Using,  387 

Disturbing  religious   worship,   412 
Intoxicated  person,  442 
Jurisdiction   of  offense,  388 


VULGAR  LANGUAGE,  confd. 
Using,  cont'd. 

Passenger,  ejection  by  conductor, 
925,   927 
Ejection     by    steamboat    cap- 
tain. 930 

WAFERS. 

Impression  on,  seal,  2;  5  C.  C 

WAGERING. 

Cock-fight,  405 
Elections,   396   (a) 

Punishment,  396  (b) 
Gambling,  389-396 
Gaming-house,  389,  390,  395,  396 
Gaming-table,  391,  393-396 
Primary  elections,  396  (a) 

Punishment,  396  (b) 

WAGES. 

Exemption,  transftr  of  cfeim  to  de- 
feat, 131;   5299   C.   C. 

Sale  of  crop  under  lien  for  advances, 
721 

Seamen,  advances,  693 

WAGONER. 

Fraudulent  conversion,  189 
WAIVER. 

City  courts,  practice,  etc.,  790  (ww), 

790  (zz) 
Hearing  in  court  of  inquiry,  948 
Laws,  5 

WAR. 

See  Public  Defense. 
Confederate   flags,   preservation,    1424, 

1425 
Levying,  as  treason,  51 
Pensions:     See  Pensions. 
Soldiers'  home,  admission,  1519 

Beneficiaries,  1517,  1519 

Board  of  trustees,  1515 

Pensions  to  inmates,  1518 
?  Treasurer,  1516 
Spanish-American,  flags,  1425  (a) 

WARD. 

See  Guardian  and  Ward. 

WARDENS. 

Game,    exhibition    of    hunting   license 
to,  594  (c) 
Failure  of  duty,   594   (k) 
Penitentiary,    appointment    by    prison 
commission,   1192,   1193 
Causing  convict  to  work  on  Sun- 
day, 420 
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WAREHOUSEMEN. 

Breaking  into  warehouse   with   intend 

to  steal,  178 
Cotton,  stealing,  183 
Disposition,  unlawful,  of  goods,  701 
Fraudulent  conversion,  189 
Larceny  from  warehouse,  175-179,  183 

WARRANTS. 

Arrest,  bench-warrant,  957 
Bond  as  prerequisite,  90S 
City  courts,  790  (xx) 
Commitment     delivered    to    jailer, 

endorsement   of   fact,   949 
Constable's  fee  for  serving,   1140 
Contents,  904 

Convict,     non-execution     of     sen- 
tence of  death,  1072 
Costs,   receiving  before   return   of 

warrant,  924 
County  courts,  790  (d),  790   (h) 
Cruelty   to  animals,   910 
Delivery    to    solicitor-general,    949 
Dismissal,   advising,   923 
Execution  without  backing,  909 
False  imprisonment  under,  108 
Form,  906 

Fugitives    from    justice,    1352-1356 
Habeas   corpus   for   discharge   for 

defect  in,   1305   (2,  4) 
Issuance  by  coroner,  1346 
Justice  of  the  peace,  fees,  1139 

Jurisdiction    to    issue,   789    (2) 
Posse   to  assist   in    executing,   916 
Prerequisite  to,  when  not,  917 
Special,  907 
Vagrants,  449 
Waiver    of   trial,    endorsement    of 

fact,  948 
Where  may  issue,  909 
Who  may  issue,  903 
Witnesses'     names,     endorsement, 
941 
Bench-warrant,  957 
Good    behavior:      See    Warrants    for 

Good  Behavior.  * 

Governor,  discharging  inmate  ot  State 

Sanitarium,  977 
Land,  altering,  231  (3) 

Counterfeiting,  231   (3) 
Forging,  231   (3) 

Payment     of     money,     altering,     231 
(2,   5) 
Counterfeiting,  231    (2,   5) 
Forging,   231    (2,    5) 
Peace,     keeping:       See    Warrants    to 
Keep  the   Peace. 


WARRANTS,  confd. 
Search,  application  for,  1325 
Binding  over  offender,  1329 
Execution,  1326 

Forcible  taking  of  goods,  1328 
Oath,  1325 

Probable  cause   for,   1325,  1326 
Restoration    of    goods    to    owner, 

1327 
Seamen,  resisting,  690 
Unreasonable,   prohibited,   1325 

WARRANTS    FOR    GOOD    BEHAV- 
IOR. 

Bond,  breach,  1318 

Extending     from    term    to    term, 

1319 
Issuance,  1317 
Requiring,  1317 
Wife  may  require,  1324 

WARRANTS  TO  KEEP  THE  PEACE 

Bond,  breach,  1321,  1322 
Extending,  1323 
Provoking   breach,    1322 
Requiring,    1320 
Solicitor-general's  fees,  1120 
Wife  may  require,  1324 

WATCHMEN. 

Capitol   or   grounds  injured,  offenders 
may  be  arrested  by,  221 

WATERS  AND  WATERCOURSES. 
Bridges  over,  included  in  highway  or 

road,  2;  5  C.  C. 
Carcasses   of  animals   or   fowls,  plac- 
ing in,  484 
Drainage,    interference    with,   490,  490 
(a);  438  C.  C. 
Non-compliance  with  orders  as  to, 
489;  438  C.  C. 
Fishing,   218,   600-614;    1958-1962  C  C 
Harbors,  ballast,  discharging  in,  686 

Pilots,  687,  688 
Jurisdiction    of   offenses    on  boundary 

streams,  23,  24 
Larceny  from  water-craft,  170 
Oysters,  taking  regulated,  610,  615-621 
Passenger    cars    to    be    supplied  with 
water,  529 
Charge  to  grand  jury,   531 
Conductor's     failure     to    provide, 
530 
Pilots,  licenses,  687,  688 
Poisoning,  775 

Posted    lands,    fishing    in    waters   of, 
218;  1958-1962  C.  C. 
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WATERS     AND     WATERCOURSES, 

cont'd. 
Registered  lands,  fishing  in  waters  of, 

218;   1955-1962   C.  C 
Sawdust,  floating  of,  into,  230   (a) 
Punishment,  230   (b) 
When    law    against,    becomes    ef- 
fective, 230  (c)  m 
Seamen,  regulations  as  to,  689-695 
Surf-bathers,  protection  of,  505-510 
Terrapin,  taking  regulated,  595-598 
Through      freight    trains,     taking    on 

water,  on  Sunday,  414  (5) 
Turtles,  taking  regulated,  599 

WATERCLOSETS. 

Hotels,  sanitary  regulations,  540   (b); 
3514  (c),  3514  (e)  C.  C. 

WAX. 

Impression  on,  seal,  2;  5  C.  C. 
WAYFARERS. 

Trespassers,  when  not,  216  (4) 
WAYWARD  CHILD. 

Definition,  891 
WEAPONS. 
Aiming  at  another,  349 
Assault  with  intent  to  murder,  use  in, 
97 
With  intent  to  rob,  use  in,  99 
Carrying  concealed,  347,  850 

Deadly,  to  or  at  public  gathering, 
348 
Convict      guard-lines,      taking    inside, 

1232 
Court,  carrying  deadly,  to  or  at,  348 
Dangerous,  use  in  assault  with  intent 

to  rob,  99 
Discharge,  see  Shooting,  post. 
Duelling,  354-358 
Election   ground,   carrying  deadly,   to 

or  at,  348 
Escape  from  jail  facilitated  by,  317 
Furnishing  to  minor,  350 
License  to  carry,  348  (a) 
Fee.  348  (c) 

Method  of  obtaining,  348  (b) 
>  Punishment,  348  (d) 

Militia    muster    ground    excepted    in 
statute   against   carrying   deadly,   to 
or  at  public  gathering,  348 
Minor,  selling  or  furnishing  to,  350 
Offensive,   use   in   assault   with   intent 

to  rob,  99 
Officers    excepted    in    statute  against 
carrying    deadly,    to    or    at    public 
gathering,  348 


WEAPONS,  cont'd. 

Pointing  at  another,  349 

Posse     summoned    to    suppress    mob 

violence  to  bring,  365 
Public  gathering,   carrying  deadly,   to 
or  at,  348 
Worship,    carrying    deadly,    to    or 
at  place  of,  348 
Resisting     penitentiary    officials    with, 

as  mutiny,  334 
Sale  to  minors,  350 
Shooting  at  another,  115 
At  or  in  cars,  512 

Recommendation    by    jury    to 
.     mercy,  512,  1062 
At  picnics,  515 

At,   toward  or  into  dwelling,   115 
(a) 
Punishment,    115    (b) 
On  excursion  trains,  515 
On   or   near   highways,   504 
Stabbing,  114 
Sunday,  shooting  on,  418 

WEARING. 

Emblem  of  fraternal,  etc.,  association, 

258 
Militia   uniforms,   unlawfully,    1450 
Side  arms  or  swords,  1447 

WEDGES. 

Making,   mending,   or   possessing,    foi 
use  in  crime,  183   (a) 
Punishment,  183  (b) 

WEEVIL. 

Mexican  boll-weevil,  regulations,  483; 
2134,  2135  C.  C. 

WEIGHTS  AND  MEASURES. 

Agricultural        products,        oath        oi 

weigher,  274 
Corn-meal,  regulations,  562-565;   1867- 

1870  C.  C. 
Cotton,    deductions    for    bagging    and 
ties,  558   (a),  558   (b) 
Illegal   charge   for   weighing,   557, 
558 
Cottonseed-hulls,   regulations,   566 
False,  sales  by,  706 
Use,  by  carrier,  731 
By  consignor,  732 
Flour,  regulations,  562,  563,  565;  1867- 

1869  C  C. 
Lumber,  measurement  of,  646-649 
Oath  of  weigher  of  produce,  failure  to 
take  or  file,  274 
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WEIGHTS  AND  MEASURES,  confd. 
Sales,  dirt  used  to  increase  weight  of 
goods,  709 
False  weights,   706 
Stamping  weights,  corn,  etc.,  562-565; 
1867-1870   C.   C. 
Cottonseed-hulls,  566 
Flour,      etc.,      562-565;      1867-1870 
C.  C. 
Timber,  measuring  illegally,  728 

WELLS. 

Poisoning,  775 

WHARFINGER. 

Fraudulent  conversion,  189 

WHEAT. 

Grist      ground     for     toll,     stamping 

weights*  562,  563 
Inspection,  644 

WHEELS. 

Lottery,  turning,  399,  400 

WHIPPING. 

Convicts,  necessity,  1176;  859  C.  C. 
Rules  governing,  1177 
Unauthoriz.cd  person  inflicting,  105 
Whipping-bosses,        appointment, 
1175;  858   C.   C. 
Personal  liability  for  injuries, 
1178;   861    C.    C. 
Punishment  for  crime,  10;  859  C  C. 
Wife.  304.  1037   (4) 

WHIPPING  BOSSES. 

Appointment,  1175;  858  C.  C. 
Personal    liability    for    injuries,    1178; 
861    C.   C. 

WHISTLES. 

Railroad  engineers  to  blow,  519,  520; 
2675  C.  C. 

WHITE  PRECIPITATE. 

Labelling,  454 

Prescriptions  of  physicians,  456 
Punishment  for  violating  law,   457 
Record  of  sale,  455 

WHOLESALE  DRUGGISTS. 

Alcohol,  sale  of,  430 

Burden  of  proof,  433 

Denatured   alcohol,   431 

Internal  revenue  special  tax  re- 
ceipt, prima  facie  evidence, 
448   (a) 

Punishment,  432 

Wood  alcohol,  431 


WIDOWS. 

Pensions:     See   Pensions. 

WIFE. 

Coercion  by  husband,  criminal  respon- 
sibility, 38 
Habeas  corpus  to  determine  right  to 

custody,  130? 
Seduction   cases,  witness    in,  379 
Whipping,  104,  1037  (4) 
Witness,   competency,   1037   (4) 

Prosecution    for    abandonment  of 
child,   116,   1037    (4) 
For  seduction,  379 
For  whipping,   104,  1037  (4) 

WILD  GAME. 

Protective  laws:    See  Game. 

WILD  TURKEYS. 

Closed  season,  594  (d),  594  (f) 
Game  birds,  deemed  to  be,  594  (a) 
License  to  hunt,  594  (c)f  594  (h) 
Number  which  may  be  killed,  594  (e) 
Sale  prohibited,  594  (b).,  594  (c) 
Transportation     prohibited,     594    (c)t 
594  (i) 

WILLS. 

Altering,  231  (6) 
Counterfeiting,  231  (6) 
Destroying,  163 

Maliciously,  742 
Forgery,  231  (6) 
Fraudulent  execution,  231  (6) 
Larceny  of,  163 
Uttering  altered,  etc.,  will,  232 

WILLFUL  TRESPASS. 

Denned,  217 

WINDOWS. 

Food,  places  for  manufacturing,  pack- 
ing, etc.,  453  (a);  2119  (a)  C.  C. 

Hotels,  screens,  540  (b);  3514  (b), 
3514   (e)   C.  C. 

Passenger  cars,  cinder  deflectors,  540 
(a);   2723   (a)    C.   C. 

WINES. 
Intoxication    caused    by,    as    offense, 

442 
Regulations  as  to   sale   and  use,  426- 

448 

WIRES. 

Electric,  injuring,  783 
Telegraph,   injuring,   779 
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WIRE  WALKING. 

Children  put  to  vocation  of,  756,  757 

WITHDRAWAL. 

Public  documents,  284 

WITHHOLDING. 

State  property  or  money,  195 

WITNESSES. 

See  general  note  on  impeachment 
following   section    1054. 
Absence  ground  for  continuance,  986- 
989 
Courts  of  inquiry,  944 
Accomplices,    corroboration,    1017 
Accused,  competency,  1037 

Confronting  with,   8    (4) 
Apprentices,  prosecution  for  enticing, 

122 
Attendance,    compelling,    8     (3),    790 
(i),  842,  $34 
Release  from,  on  transfer  of  case 
to  dead  docket,  797 
Attorney,    competency,   1037    (5) 
Bias,    1049 

Binding   over,   courts   of  inquiry,   940 
Children,  competency,  1038 
Clerk  of  courts  fee  for  subpoena,  1133 
Compelling    attendance    before    com- 
mittee appointed  by  grand  jury, 
842 
Testimony,  1037 

Violation     of    election    laws, 
665,  676 
Competency,  accused,   1037 
Attorney,  1037    (5) 
Children,  1038 
Convict,    323,   336 
Defendant,    1037    (2) 
Drunkenness  affecting.   1039 
Election    laws,   violation    of,   665, 

676 
Gambling   prosecution,    395 
Handwriting,  1042 
Husband,  1037  (4) 
Idiots,    1038 
Insane   persons,    1038 
Joint    offenders,    995 
Lunatics,    1038 
Mutiny  prosecution,  336 
Physical   defects   affecting,   1040 
Publisher  of  libel,  341 
Wife,    1037    (4) 

Prosecution  for  abandonment 
of    child,    116,    1037    (4) 
Seduction,    379 
Whipping,    104,    1037    (4) 


WITNESSES,  cont'd. 

Compulsory   process   to    obtain    testi- 
mony, 8   (3) 
County  court,  790  (i) 
Court  of  inquiry,  934 
Confronted    with,     right    of    accused, 

8   (4) 

Constable's   fee   for  summoning,   1140 

Contempt   of   court   for   publisher,   in 

libel   case,   to  refuse  to   give   name 

of  author,   341 

Continuance  for  absence  of,  944,  986- 

989 
Convicts  as,  1180-1184 

Escape  prosecution,  323 
Mutiny   prosecution,    336 
Coroner's  inquest,  oatli,  1345 
Recognizance,    1346 
Summoning,   1345 
County  court,  compelling  attendance, 
790   (i) 
Cross-examination,  790   (z) 
Examination,  790  (z) 
Courts    of  inquiry,    attendance,  com- 
pelling, 934 
Binding  over,  940 
Continuance   for  absence,   944 
Endorsement   of  names   on    war- 
rant, 941 
Grand  jury,  942 
Subpoenas,   942,   943 
Credibility,    impeachment,    1050-1053 

Question  for  jury,  1054 
Crimination,    compelling,    9,    1037    (3) 
Cross-examination,   1044 
County  court,  790  (z) 
?mpeachment,    1053 
Leading  questions,  1045 
Prisoner,  after  statement,  1036 
Death,  testimony  at  former  trial,  1027 
Drunkenness,   effect.   1039 
Enticing  apprentices,  prosecution  for, 

122 
Escape    from    penitentiary,    trial    for, 

323 
Evidence,   in  general:     See  Evidence. 
Examination : 

County   court,  790   (z) 
Cross-examination,    1044 
County   court,   790    (z) 
Impeachment,    1053 
Leading  questions,  1045 
Prisoner,   1036 
Feelings  towards  parties,  1049 
Interpreter,    1040 
Leading  questions,   1045 
Memorandum     to    refresh     mem- 
ory,   1046 
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WITNESSES,  cont'd. 
Examination,  cont'd. 
Opinions,   1047 
Experts,   1048 
Handwriting,    1042 
Refreshing  memory,  1046 
Relationship   to   parties,    1049 
Separate,   1043 
Supreme  Court,   1095   (l) 
Experts,   1048 
False    swearing,   261,    262 
Causing  death,  265 
Subornation   of,   263,   264 
Fees,   liability,   1105,    1106 
Non-residents,    1143-1147 
Venue  changed,  1148 
Former  trial,  testimony  at,  1027 
Gambling  prosecution,  players,  395 
Grand   jury,   942 

Malpractice   proceedings,   296 
Oath,   835,   838 
Habeas    corpus   to    cause   production 

of,  1306,  1311 
Husband  and  wife,  competency,   1037 

(4).     See  Wife,  post. 
Idiots,   1038 

Impeachment:     See  general  note   fol- 
lowing   section    1054. 
Contradictory     statements,      1050, 

1052 
Credibility,    1054 
Disproval    of     facts    testified     to, 

1051 
General  bad  character,  1053 
Own   witness,   1050 
Incompetent,  who  are,  1038-1040 
Incrimination,  compelling,  9,.  1037   (3) 
Insane    persons,    1038 
Imprisonment,    habeas     corpus,    1306, 

1311 
Interpreters,   1040 

Joint   offenders   tor   each   other,   995 
Juror     competent,     on     challenge     for 

cause,  999 
Justices  of  the  peace,  fees  for  examin- 
ing, 1139 
Leading  questions,  1045 
Libel,  publisher  competent,  341 
List  of,  furnishing  accused,  8  (2),  970 
Lunatics,  1038 

Memorandum  to  aid  memory,  1046 
Mileage   of  non-residents,   1144 
Mutiny    prosecution,    336 
Names  endorsed  on  warrant,  941 
Non-residents,  fees  and  mileage,  1114- 
1147 
Stihpcenas,   1143,   1147 


WITNESSES,  cont'd. 
Number  necessary,  1017 

Treason,  52 
Oaths,   1006 

Children  understanding  nature  of, 

1038 
Coroner's  inquest,   1345 
Grand  jury,  835,  838 
Opinions,    1047 
Experts,    1048 

General  bad  character,    1053 
Handwriting,    1042 
Perjury,   259,   260,   265 
Causing    death,   265 
Subornation,  263,  264 
Personating  others  as,  711 
Physical     defects     as     incapacitating, 

1040 
Printer  in  libel  prosecution,    341 
Privileged    communications,     attorney 
and  client,  1037   (5) 
Defamation     of     virtuous      female 

not  include,  343 
Prosecution     for      enticing        ap- 
prentice,  122 
Recognizance,  961,   1346 
Refreshing   memory,    1046 
Relationship,    1049 
Self-crimination,  9,  1037 
Separation,    1043 

Sheriff's  fees  for  summoning,    1134 
Subornation  of  perjury  or  false  swear- 
ing, 263,  264 
Subpoenas,   942,   943 

Change   of   venue,    965 
Courts   of   inquiry,   942,    943 
Docket,    superior    court     clerk    tc 

keep,  797 
Non-residents,   1143,   1147 
Wife,  1037   (4) 

Prosecution  for  abandoning  child 
116,    1037    (4) 
Seduction,  379 
Whipping,   104,   1037    (4) 

WOOD. 

Cutting,   trespass,  216    (l) 
Inspection,    646-649 

WOODS. 

Firing,    maliciously,    748 

Negligently  permitting   fire,    230 
Notice    to   be   given,    228 
Persons   who   may   set    fire,    227 
Punishment,    229 
Time  within  which  allowed,  227 

WOOD  ALCOHOL. 

Sale   of,    431 
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WOODCOCK. 

Closed  season,  594   (d) 
Game  birds,  deemed  to  be,  594  (a) 
License  to  hunt,  594  (c),  594  (h) 
Number  which  may  be  killed,  594  (e) 
Sale   prohibited,   594    (b),   594    (c) 
Transportation     prohibited,     594    (c), 
594    (i) 

WOOD  DUCK. 

Closed  season,  594  (d) 

WOOL. 

Weight  or  bulk,  increasing  with  dirt 
or  rubbish,  709 

WORDS  AND  PHRASES. 

Aforesaid,  2;  5  C.  C. 

Art,    signification,   1 

Cattle,  156 

Civil  Code,  2 

Company,  1377 

Construction   of,   in    statutes,    1    (1); 

4  (1)  £.  C. 
Cruelty,  755 
Delinquent   child,   891 
Dependent  condition,  116 
Felony,  2 

Following,  2;  5   C.  C. 
Gender,    masculine    includes    feminine 

and  neuter,  1   (3);  4  (3)   C.  C. 
Highway,   2;   5   C.   C. 
Horse,  153 

House  includes  public  building,  180 
Insane,   2;   5   C.    C. 
Justice,  2;  5  C.  C. 
Low-water  mark,   603 
Lunatic,   2;   5   C.   C. 
Misdemeanor,   2 
Month,  2;  5  C.  C. 
Non  compos  mentis,  2;  5  C.  C. 
Number,   singular   and   plural   include 

each  other,  1  (4);  4  (4)   C.  C. 
Oath,  2;  5  C.  C. 
Officer,  1377 
Person,  2;  5  C.  C. 
Preceding,  2;  5   C.   C. 
Property,  2;  5  C.  C. 
Public    highway,    442 
Public    street,    442 
Road,  2;  5  C.  C. 
Scrawl,  2;  5   C.   C. 
Seal,  2;  5   C.   C. 
Signature,  2;   5   C.   C. 
Signification     in     construing    statutes, 

1;  4  C.  C. 
Soldier,   1377 


WORDS  AND  PHRASES,  cont'd. 

Subscription,  2;  5  C.  C. 

Tenses,  future  included  in  present  or 

past,  1   (2);  4  (2)  C.  C. 
Trade  words,  signification,  1;  4  C.  C. 
Transposition  in  statutes,  1  (9);  4  (9) 

C.  C. 
Unassigned  battalion,  1377 

Company,   1377 
Visible     *    *    *    means   of       *    *    * 

livelihood,    449    (3) 
Wayward  child,  891 
Wrecking,   738 
Writing,  2;   5   C.   C. 
Year,  2;  5  C.  C. 

WORK  AND  LABOR. 

Affidavit,  false,  of  building  contractor, 

as  to  payment  of  employees,  266 
Altering  certificate    or  letter  to    em- 
ployee  on   leaving  service,   235, 
236 
Receipt    for    railroad    employees 
association  dues,  234,  236 
Apprentices,   enticing,   121,   122,  694 
Certificate    to    employee    on    leaving 
service,  altering,  235,  236 
Counterfeiting,  235,  236 
Forgery,   235,   236 
Child   labor,  regulations,  759   (a),  759 
(b);   3149    (a)-3149    (i)    C.   C. 
Putting  children  to  dangerous  oc- 
cupations.  756,   757 
Colored  servants,  accommodations  on 

cars,  535-540;   2724,   2725   C.   C. 
Conspiracy     to     interfere     with      em- 
ployees,   127,    128 
Cotton,  illegal  charge  by  servant  foi 
weighing,   558 
Purchase   from    laborer.    554 
Counterfeiting  certificate  or  letter  to 
employee     on    leaving     service, 
235,  236 
Receipt     for    railroad    employees 
association  dues,  234,  236 
Criminal  negligence  of  employees,  117 
Election    workers,    hiring,    665 
Embezzlement  by  employees,  184,  186 
Employing  escaped   convict,  327 

Servant  of  another,  123,  124;  3712- 
3715  C.  C. 
Enticing  apprentices,  121,  122,  694 

Servant,   125 
False  affidavit  of  building  contractor 

as  to  payment  of  employees,  266 
Female    employees,     providing     seats 
for,  130 
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WORK  AND  LABOR,  confd. 

Forgery  of  certificate  or  letter  to  em- 
ployee   on  leaving    service,  235, 
236 
Receipt    for     railroad    employees 
association    dues,   234,   236 
Fraudulent  conversion,  in  store,  etc., 

191 
Fraudulently     procuring      money     on 

contract   for,   715,   716 
Industrial      farms:       See      Industrial 
Farms. 
Home,   enticing   inmates,   112 

Harboring     absconding     chil- 
dren, 113 
Interference    with    servant,    123,    124, 

126-129;    3712-3715    C.    C. 
Letter  to  employee  on   leaving  serv- 
ice,   altering,    235,    236 
Counterfeiting,    235,    236 
Forgery,   235,   236 
Misdemeanor    convicts:     See     Misde- 
meanor  Convicts. 
Municipal     farms:        See     Municipal 

Farms. 
Negligence,  criminal,    of     employees, 

117 
Penitentiary:      See    Prison    Commis- 
sion. 
Public  work,  competitive  bidding,  pre- 
venting,  741;   390,   391   C.   C. 
Illegal   contract   for,   283;   387-389 
C.   C. 
.Railroad    employees,    assigning    pas- 
sengers  to   cars,   535,   536 
Criminal   negligence,    117 
Exemption  from  jury  service,  871 
Receipt   for   association   dues,   al- 
tering,  234,  236 
Counterfeiting,  234,  236 
Forgery,    234,    236 
Violation  of  orders  as  to  running 
freight   trains    on    Sabbath,    415 
Reformatory:     See  Georgia  State  Re- 
formatory. 
Sabbath,    working    on,    416,    420 
Sale  of  crop  under  lien  for  advances, 

721 
Seats   for   female   employees,    130 
State   employees,  bribing  to  influence 
officials,  272 
Exemption  from  jury  service,  871 
Reformatory,    1242 
Sanitarium,    exemption    from   jury 
service,  871 
Vagrancy,  449,  450,  1289 
Wages,    transfer   of   claim     to    defeat 
exemption,  131;  5299  C.  C. 


WORK  OXEN. 

Diseased,  driving,  577 

WORSHIP. 

Camp-grounds,   intrusion    on,    422 

Vending  near,  423 
Deadly    weapons,    carrying    to    or    at 

place    of,    348 
Disturbing,    412 

Charge  to  grand  jury,  850 
Indecent  bathing  near  house    of,    421 
Intoxication  at  place  of,  439 
Liquors,  carrying  to  place  of,  438,  441 

Drinking  at  place  of,   440,    441 
Police  at  place  of,  appointment,  928 
Weapons,  carrying  to  or  at  place  of, 
348 

WOUNDING. 

Game  birds  or  animals,  594    (g) 

Jurisdiction  of  prosecution    for    homi- 
cide  where    death     and     wound 
in   different  counties,    27 
Where  wound  given  on  soil  ceded 
to    United    States,    28 

Mayhem,  83-92 

Pension  for,  1483 

Threatening  to  wound,  119 

WRECKED  VESSEL, 

Larceny  from,   170 

WRECKING     RAILROAD     COM- 
PANY. 

Attempt  to  wreck,  735 
Conspiring  to  wreck,  736,   737 
Definition   of  wrecking,   738 
Evidence  of  intent  to  wreck,    739 
Punishment,  734 

WRECKING  TRAINS. 

Attempt,  513 
Definition,  513 

Murder,  where  death  ensues.    514 
Punishment,   513 

Recommendation    by   jury    to     mercy, 
513,  1062 

WRITS. 

Certiorari,  superior  court  judges   may 

issue,  792   (1) 
Error,    bill    of    exceptions,    1097-1099 
1102-1104 
City  courts,   790    (eee) 
Decision,   1101,   1102 
Disposition  of  case,   1095    (2) 
Evidence,  additional,  ordering  up 

1100 
Hearing,   1102 
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WRITS,  cont'd. 
Error,  cont'd. 

Record,    additional,    ordering    up, 

1100 
Remittitur,  1102 
Supersedeas,  1104* 
When  lies,  1096 
False  imprisonment  under,  108 
Fraudulent  levy,  215 
Habeas  corpus,  affidavit,   1298 
Application,*  1292 
Arrest  of  party  detained,  1298 
Bench-warrant    regular    on    face, 

no  discharge,  1305  (3) 
Bills  of  exception,  1316 
Child,  custody  of,  1307 
Convicts,    non-execution    of    sen- 
tence of  death,  1072 
Costs,  1312 
Defect    in    proceedings,    discharge 

for,  1308 
Discharge    of    person,    951,    1305, 

1308,   1309 
Disobedience  of  writ,  1304 
Form  of  writ,  1295 
Grant   of  writ.   1294 
Grounds  for  issuing,  1291 
Informality    in    commitment,    etc., 

ground  for  discharge  on,  951 
Misnomer,  discharge  for,  1305  (4) 
Notice  of  hearing,  1314 
Offense  in  another  State,  1309 
Penalty  for  refusing  writ,  1315 
Petition,  1293 
Power    of    court    in    other    cases, 

1310 
Practice,  1316 
Process    to    be    produced,    when, 

1301 
Punishment    for     disobedience    of 

writ,  1304 
Recording  proceedings,    1313 
Return,  contents,  1302 
Day,  1296 
Oath,  1300 
Time,  1299 
Service  of  writ,  1207 
Sheriffs  fees,  1134 
Superior    court   judges  may  issue, 

792  (1) 
Suspension  of  writ  prohibited,  14, 

1290 
Transfer  of  custody  to   be  stated 

in  return,  1302 
Trial  of  issue  on  return.  1303 
Verification   of  petition,  1293 
Wife,  custody  of,  1307 


WRITS,  confd. 

Habeas  corpus,  confd. 

Witnesses  in   imprisonment,   1306, 
1311 
Levy,  fraudulent,  215 
Mandamus,      compelling      exhibit     of 
public  records,  etc.,  841,  843 
Superior  court  judges    may    issue, 
792    (1) 
Quo  warranto,   superior  court  judges 

may  issue,  792  (1) 
Recognizances,  bill  of  exceptions,  1104 
Forfeiture,  961 

Concealing,  284 
Discharge  of,  284 
Scire  facias,  962 
Personating  in,  310 
Solicitor-general's    fee    for  litigat- 
ing, 1126 
Witnesses    at    coroner's     inquest, 
1346 
Supersedeas,    affidavit  in    forma    pau- 
peris, 1104 
Bill    of   exceptions,    operating   as. 

1104 
Rule  nisi  for  new  trial  operating 

as,  1093 
Superior    court    judge,    grant    by 

792 
Waiver  of  trial  in  court  of  inquiry 
operating  as,  948 

WRITING. 

Advertising  gift   enterprise,   401,   402 

Lottery,   401,   402 
Appointment   of  peace   officers,   337 
Charge  of  court,  1056,  1057 
Consent   to   furnish   liquor   to   minor, 

444 
Definition,  2;  5  C.  C. 
Handwriting,    evidence,    1042 
Libel   expressed   by,   340 
Notice  of  public  work,  failure  to  give. 

283;  388  C.   C. 
Numerals  included  in,  2;  5  C.  C. 
Printing  included  in,  2;  5  C.  C. 

WRITTEN  INSTRUMENTS. 

Alteration  of,  231-236,  240-242,  244, 
245,  251,  253 

Contract,  as  detense  to  cutting  tan- 
bark  from  land  of  another,  226 

Counterfeiting,   231-239,   241-247,   251 

Destruction  of,  163 

Fictitious  name,  use  in  signing,  247, 
249 

Forging,  231-237,  241-247,  251,  252 
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WRITTEN  INSTRUMENTS,  confd. 
Insurrectionary,  circulating,  58 
Larceny  of,  163 
Official,    detaining   from   successor   in 

office.  287 
Personating  another  in  signing.  248 
Public,    detaining    from    successor   in 
office,  287 
Stealing,  altering,  etc,  284 


WRITTEN  INSTRUMENTS,   confd. 

Threatening  letters,  sending  or  deli** 
ering,  110 

Uttering  forged,  altered,  or  counter- 
feited instrument,  232,  236,  241,  244 
245 

YEAR. 

Definition,  2;  5  C.  C 
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